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Madras v. YagappaNadar ... 
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PRIVY COUNCIL. 
APPEAL FROM THE BomBay Hien Court. 
July 26, 1927. z i 
Present:—Viscount Somner, Lord Sinha, . 
Lord. Blanesburgh, Sir John Wallis and | 
Sir Lancelot Sanderson. 

Tas SEORETARY og STATE ror 
INDIA—DEFENDANT—ÅPPELLANT 
versus 
GIRJ ABAI—PGLAINTIFF—RESPONDENT. 

Saranjam — Resumption — Saranjamdar, whether 
entitled to claim occupancy rights—Rtght, of Govern- 
ment to levy rent—Grant of revenue only, effect of— 
Decisions as toinams, applicability of—Burden of 
proof--Acceptance of onus in trial Court—Objection 
at late stage, maintainability of. | 

A saranjamdar is not entitled to create in his 
own favour occupancy rights in lands unoccupied at 
the time, the grant was made, or held by others then 
but forfeited on one ground or another during the 
subsistence of the grant. On resumption of a 
saranjam by the Government, such lands also 
become the property of the Government who become 
entitled to levy not merely the Government revenue 
sey on such lands but actual rent. [p. 5, cols. 1 & 
grants 


J , 
This principle applies not only to 


of the soil itself but also to grants'of the land revenue 


only. [p. 4, col. 1] 

Incidents and history of saranjam grants con- 
sidered, } 

Secretary of State for India v. Laxmi Bai (2), 
applied. 
Ramchandra Mantri v. Venkatrao (3), explained. 

Ganpatrav Trimbak` Patwardhan v. Ganesh Baji 
Bhat (4) and Hari Sadashiv v.Shaik Ajmudin (5), 
dissented from. 

Although the word ‘inam’ is sometimes vaguely 
applied to all grants of revenue-fres land without 


` reference to perpetuity or any specified conditions, - 


it would be unsafe to apply to a peculiar grant 
like the Mahratte Saranjam rules which are held 
applicable to grants in perpetuity. [p. 4, col. 2.] 

A party who accepts the onus on the issues as 


framed and allows the trial to proceed on that basis - 
cannot be-permitted ata subsequent stage .of the case. 


to contend thatthe onus was wrongly thrown upon 
him. [p. 3, col. 2.] - ' | 


Appeal against the judgment and decree - 


of the High Court of Bombay (Sir Lallu- 
bhai Shah; Kt., Acting Ohief Justice and 


l 


_ worthy Brown, for the Appellant. 


Mr. Justice Fawcett), in Oross-Appeals 
Nos, 245 and 254 of 1920, dated the 15th 
August, 1924, reported as.89 Ind. Oas. 539, 
varying the decree of the District Judge, 
Nasik, in Civil Suit No. 5 of 1914, dated the 
28th February, 1920. Se ae p3 
Sir George Lowndes, K. C., and Mr. Ken- 
Messrs. De Gruyther K. C., and Raikes, for 
the Respondent. 
| JUDGMENT. : i 
Lord Sinha.—This is an appeal 
against a decree of the High Court ot Bom- 
bay, dated August 15, 1924, which varied the 
decree of the District Court of Nasik, dated 
February 28, 1920, and made in Civil Suit 
No. 5 of 1914. k 
The suit arose under the following 
circumstances: — | < 
Manmad village, . now grown to an im- 
portant Railway Junction, was held by the 


Vinchurkar—one of the lesser Mahratta . 


chiefs—together .with many , other villages 
in “saranjam” grant from the Peishwa, the 
then ruler of the country. The last holder 


of the entire saranjam was the late Sardar: . 


Raghunathrao Vinchurkar, commonly: 
known as Annasaheb, who held it from: 


1836 till 1889, when he died. On his death-._ 


bed he adopted as a son the plaintiff 
Shivdevrao, but the Government refused to 
recognise the adoption, and in 1892 re-. 
granted half of the saranjam to the late 
Sardar’s brothers and their sons and re-. 
sumed the other half, which ineluded 
Manmad village, The adopted son, though 
thus. excluded from any share in the 
saranjam, would still be entitled to the’ 
private as. opposed to the saranjam property 
of his adoptive father. Between 1892 and” 
1913 there were disputes between Govern-- 
ment and Shivdevrao Vinchurkar aseto: 
certain lands in Manmad (thé subject-. 
matter of the present suit) whioh hq 


~ 


8 í 


claimed as his adoptive father’s mirasi 
or private property by virtue of a sale- 
deed of 1755. These are five plotsin the 
village site (described as A toE in the 
plaint) and six plots of agricultural lands 
within the village limits but not‘forming 
part of the village site, and described as 
Plots F to K in the plaint. 

These disputes led to an order by the 
Commissionsr of Revenue O. D. on April 9, 
1913, whereby it was held that the lands 
in dispute were not covered 
deed relied upon but “must have passed 


into: the possession of the Vinchurkars by: 


forfeiture of lands through the khatedar's 
(i. e., modern occupancy tenant) family being 
extinct or through default in the payment 
of land revenue.” The Commissioner held 
that on the lapse of the saranjam to 
Government these lands also became the 
property of Government, who thereupon 
became entitled to levy not merely the 
Government revenue assessed thereupon, 
but the actual ground rentin respect of 
the plots included in the village sites, 
the tenants being liable to pay these 
rents to. Government and not to the 
Vinchurkars; and, further, that in respect 
of the other plots,.7. e, the agricultural 
lands, Government as owner was entitled 
to recover from the Vinchurkars not the 
assessed Government revenue, but the 
market rent, which was considerably larger, 
and in default of payment the Vinchurkars 
were ordered to be evieted. 

This order of the Commissioner was in 
due course given effect to, and Shivdevrao 
Vinchurkar instituted the present suit for 
declaring the Commissioner's order illegal 
and for recovery of possession of the first 
five plotsand an injunction against the 
threatened eviction in respect of the other 
ee plots, and for mesne profits in respect of 

oth. 

In his plaint he based his title primarily 
on the sale-deed of 1755 above-mentioned, 
by which the then Patils of the village 
conveyed half of their rights to the an- 
cestor of the Vinchurkar. He also relied 
on adverse possession “for over 150 years”, 
and claimed that by virtue of certain ad- 
missions at different times on the part of 
varidus Government officials, Government 
was estopped from disputing the mirasi 
or private. rights of the Vinchurkar family, 
Bus he alleged: as an alternative basis of 
his title, and apparently in view of the 


< * Gommissioner'’s. finding, that “even if 
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perchance the Court comes to the conclu- 
sion that the right of mirasi ownership... 
did not pass to the plaintiff's ancestors 
under the sale-deed of 1755.A. D., but that 
the property in suit must have gone into 
the possession of the ‘plaintiff's ancestors 
by reason of the extinction of the khatedar's 
family or by reason of its resumption for 
arrears of agsecsement, still no manner of 
right Whatever has accrued or’ accrues to 
the defendant inlaw over the said pro- 


' perty. The said property is in law of the 


absolute personal and mirasi ownership 
and vahiwat ofthe plaintiff and his ances- 
tors.” (Para. 3 of plaint). f 

By his written statement the defendant 
denied all these allegations of fact and 
submissions of law by the plaintiff, and 
contended that the lands in suit-were held 
by the plaintiff's ancestors as saranjam- 
darsand all saranjam rights, including 
the right to hold lands that had passed in- 
to his possession and enjoyment by the 
death ef the khatedars without heirs or 
by forfeiture, had lapsed on the death of 
Annasaheb and” had been resumed by 
Government (except as to one-half not now 
in question), : 

Onthe question of title by adverse 
possession and by estoppel, both the Dis- 
trict Judge andthe High Court held 
against the plaintiff, and their Lordships 


` gee no reason to differ from them. 


Of the remaining issues the first was as 
follows:—Does the plaintiff prove. that he 
(i. e., his ancestors) purchased the suit land 
by a sale-deed of 1755 A. D.? 
. The District Judge held that the con= 
struction of the deed in question present- 
ed some difficulty;:for “it is in archaic 
language, and deals with astate of affairs to 
which no one now has the key,” but on a. 
review of the whole evidence, including 
village papers and accounts, he came to 
the conclusion that the landssold by 
that deed did not include the lands in’ 
suit,and he found the first issue in the 
negative. y - 

The High Oourt accepted this. 

- Notwithstanding this concurrent finding, 
some argument was addressed to their 
Lordships to prove that some, though not 
all, of the lands in suit are, in fact, covered 
by the sale-deed of 1755. After careful 
consideration, their Lordships see no 
reason to differ from the finding of both 
the Courts in India on this point. 

Issue No, 2 was to the following effecti—. 


ios i. 6. 1927] 


Does the plaintiff prove that his ances- 
tors became owners of the suit lands either 
through forfeiture or through extinction of 
the khatedar'sline? . f 

The concurrent finding of both Courts 
on this issue appears to their Lordships 
to bethat the lands in suit originally be- 
longed to khatedars or irasi tenants, 
and on their interests comiħg to’an end 
in the manner mentioned the saranjamdar 
caused his own name tó be put in their 
place in the khatas or village papers, and 
assumed possession of those lands. 

The only other material issue remaining 
to be considered is Issue No. 6, viz.:— 

Was the suit land included in the half 
of the saranjam resumed by the Govern- 
ment? 

This is intended to raise the question 
whether as an effect of the resumption, the 
Government was entitled to oust plaintiff 
from the possession of those lands. 

The answer depends on the.legal effect of 
the finding on Issue No. 2. 

Both the Courts belowe have answered it 
in the plaintiff's favour, the District Judge, 
on the ground that he was bound by the 
decision of the High Court reported as 
Gururao’ Shirinivas v. Secretary of State 
for India (1) (then under appeal to this 
Board and subsequently reversed), and the 
High Oourt ‘on the ground that the judg- 
ment of this Board in Secretary of State for 
India v, Laxmi Bai (2), though it reversed 
the’ decision in’ Gururao Shirinivas v. 
Secretary of State for India(i), had not 
decided this particalar point, with regard. 
to which the High Oourt was of opinion 
that decisions of that Oourt had establish- 
ed the lawin the manner contended for 
on behalf of the plaintiff. One of the 
learned Judges, Mr. Justice Fawcett, ex- 
pressed his personal dissent fromthat view 
of the law, but considered himself bound 
by previous decisions of the High Oourt. 

It is necessary, therefore, to consider what 
are the incidents ofa saranjam grant, and 
how far the same can be gathered from 
‘Statutes or judicial decisions, in the absence 
of the deed of grant. 
` But. before doing so their Lordships 
think it necessary to deal with two points 


) 39 
) 72 

J. 464; 47 B. 327; A. I. R. 1923 P.O, 6; 17 
y5 H M. L. J, 471; 32 M, L, T, 114; 280, W, 
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argued by Mr. DeGruyther on the respond- 

ent’s behalf:— : rag 

1. That the onusof proof has been wrong- 
ly placed on the plaintiff, who, having been 
dispossessed, was entitled to succeed unless 
the Government affirmatively proved its own 
title to the lands in question. n 

The plaintiff accepted the onus on the 
issues as they were framed. Evidence was 
gone into on that basis, and the parties 
proceeded fo trial evidently on theassump- 
tion thatthe plaintiff could derive title 
only in one or other of the ways mentioned 
in paras,2and 3 of the plaint. But for 
that, the procedure might have been 
different in many respects, and it appears to 
their Lordships too late to raise any such 
question at this stage. , 

Their Lordships would further observe 
that no basis of title other than those 
mentioned in paras. 2 and 3-of the plaint 
has up to the last been suggested on behalf 
of the plaintiff, j 

The second point was that the village 
papers, kept by the village officials, having 
entered the name of the Vinchurkar as 
khatedar in respect of the lands in suit,» 
this must be taken to have been acquiesced 
in and accepted by the Collector on behalf 
of the Government, and it amounted in 
effect toa new agreement fora permanent 
tenancy, which remained unaffected by the 
subsequent resumption of the saranjam. 
This is a new case not suggested till the 
last moment, and even if their Lordships 
were inclined to entertain it (which they 
are not)it seems to have little foundation 
in fact. The position of the saranjamdar 
enabled him to have complete control over 
the management ofthe village and the 
village officials, and there is no reason to 
assume that these entries, or the papers 
themselves, were in any way brought 
to the cognizance of, or acquiesced in, 
and much less sanctioned bythe Oollector, | 

it is, no doubt, correct to say, as Mr, 
Justice Shah does, that “the fact that 
the saranjamdar is in a sense a life-tenant 
does not alter the ordinary incidents of a 
grant by way of saranjam.” But what 
those ordinary incidents are, must be as- 
certained, when there isno deed of grant 
forthcoming, from (a) the evidence, if any, 
inthe case; (b) from legislative enact- 
ments; and (¢) from judicial decisions, 
Failing all these, there would be nothing 
else but general 
apply. - 


principles of law tot» 
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‘Now we find from Wilson’s Glossary 
thateamongst the Mahrattasthe term “sar- 
anjam’ was applied specially to a tem- 
porary assignment of revenue from villages 
or lands for the support of troops or for 
personal military service, usually for the 
life of the grantee; alsoto grants made 
to persons appointed to civil offices of the 
State to enable them to maintaif their 
dignity,and to grants for charitable pur- 
poses. These were neither traneferable-nor 
hereditary, and were held at the pleasure 
of the Sovereign. They wera divided into 
two classes, viz., (a) grants of revenue only, 
i.e. of the royal shareof the produce of 
the lands comprised in the grant, and (b) 
grants of the soil itself. It would seem 
to followfrom the nature of saranjams 
that whether they were grants of the soil 
itself or of the revenue only of specified 
lands, they could not and were not meant 
to interfere with rightsin those lands exist- 
ing previously to and at the time of the 
grant. If and so far as there were occupancy 
tenants on those lands, they would 
retain their right of possession (whether 
it can be called ownership or not is 


* immaterial) but subject to paying the 
assessed land revenue (i. e., the royal share 


of the produce) payable before the grant 
to the Government and after the grant to 
the grantee, On principle, the grantee 
would not, unless specially authorized, be 
able to convey a title larger than his own. 
He could not convey a permanent title to 
any portion of the land, either by sale or 
by lease. Such sale or lease might be good 
as against himself but would be void as 
‘against the grantor. 

In the case of a grant of the soil itself, it 
has been decided by this Board that, on the 


_grant coming to an end, the Government 


representing the original grantor is entitled 
to. resume actual possession ; Secretary of 
State for India v. Laxmi Bai (2). But it 
is urged that in the case ofthe other kind 
of grant, Government can take back only 
what it granted, viz. the royal share of 
the produce; in other words assess the land 
revenue payable in respect of the land, 
but it cangot interfere with the possession 
of the grantee. This would be quite con- 
Sistent with principle, if the grant made 
the grantee a charge holder pure and 
Simple. Bât éf the grant also conveys by 
implication ‘or otherwise the right to take 
possession of the land itself under certain 


“gixcumstances; itis difficult to hold that 


SQRETARY OF STATE FOR INDIA V. GIRJABAT. | 


[406 T. 6, 19974, 


though the charge might come to an end 
the possession taken under and by virtue 
of that charge should still continue, or, as 
Mr. Justice Fawcett put it, that the in- 
cident should survive the grant. : 
There is no legislative enactment which 
is applicable in the circumstances of this 
case. The Saranjam Rules of 1858 do not 
apply nroprip bigore as this saranjam was 
resumed in 189?,and even if they can be 
held to be merely, declaratory of the pre- 
vious law, they do not throw any light on 
the question under consideration. | 
As regards judicial decisions, those with 
regard to inams do not seem to be neces- 
sarily applicable. The word inam is some- 
times vaguely applied to all -grants of 
revenue-free land, without reference to 
perpetuity or any specified conditions. But 
it would be unsafe to apply to a peculiar 
grant like the Mahratta Saranjam rules 
which were held applicable to grants in 
perpetuity. | . 
Mr. Justice’ Shah refers to what he calls 
a “long cousse of decisions” in Bombay 
as establishing two propositions. The 
first is admittedly overruled by the deci- 
sion of this Board in Secretary of State 
for Indiav. Laxmi Bai (z2). His second is 
that’ in the case of a saranjam grant of 
the royal share of the revenue, if is open 
to the grantee to make the best use of the 
grant for his own benefit, i. e., to appropri- 
ate the lands to his own use, subject to the 
payment of the royal share of the revenue 
and to create rights of occupancy in his 
own favour or in favour of third parties. 
On examination it appears that there 
are only three decisions which directly 
bear on the point, viz, Ramchandra Mantri 
v. Venkatrao (3), Ganpatrav Trimbak Pat- 
wardhan v. Ganesh Baji Bhat (4) and Hari 
Sadashiv v. Shaikh Ajmudin (5). ' 
In the first of these cases Mr, Justice 
Melvill said at page 608* :— i 
“The saranjamdar may...deal with all 
unoccupied lands as may be best for the 
purposes of revenue, and may either 
cultivate them himself or through tenants," 
And it was observed by Batchelor, J., in 
Balvant Ramchandra v. Secretary of State 
for India (6) that since Mr. Justice Melvill's 
judgment in 1882 the law in Bombay has 


(3) 6 B. 598; 3 Ind. Dec. (N. B.) 854. 
4) 10 B. 112; 5 Ind. Dec: (N. 8.) 460, 
7 11 B. 235; 6 Ind. Dec. (N. s.) 154, 
(6) 32 B. 432; 10 Bom. L, R, 531. 
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always been that a grantee of the revenus 
is entitled to make such profit ashe can 
out of the unoccupied lands. 

But this is very far from holding that 
the right’ to make such profit survives the 
grant and continues after the grant has 
been resumed. . 

This construction was, however, placed 
on Mr. Justice Melvill’s words quoted 
above in Ganpatrav Trimbak Patwardhan 
v. Ganesh Baji Bhat (4) where Sargent, C. J., 
after quoting the passage from Mr. Justice 
Melvill’s judgment in Ramchandra Mantri 
v. Venkatrao (3) paraphrased it _as follows. 
(page 117*):—“in other words, that the 
saranjamdar may acquire occupancy rights 
which...remain unaffected by the resump- 
tion of the saranjam, except as to the 
assessment thenceforth payable to Govern- 
ment.” 

These observations were not necessary 
for the decision of that case, and their 
Lordships are unable to agree that the 
language of Mr. Justice Melvill in Ram- 
chandra Mantri v. Venkatrao (3) bears tke, 
meaning or has the effect attributed to it 
by Sargent, O. J. 

“The same observations would apply to 
the case of Hari Sadashiv v. Shaikh Ajmudin 
(5). The Government was not a party to 
either of these cases, and the lands in 
dispute were held on the evidence in 
both cases to be the private property 
(sheri lands in the one case and 
mirast landsin the other) of the grantee. 
Their Lordships are, therefore, unable 
to hold that there is any long course 
of decisions in the High Oourt of. Bom- 
bay laying down with regard to sar- 
anjams of this nature the broad rule 
enunciated by Mr. Justice Shah—that the 
grantee would be entitled to create in his 
own favour occupancy rights in lands un- 
occupied at the time the grant was made 
or held by others then but forfeited on 
one groundor another during the sub- 
sistence of the grant. 

The question whether he could create 
such rights in favour of third persons by 
virtue of the powers of management above 
referred to doesnot arise in this case, 
and their Lordships refrain from express- 
ing apy opinion upon the point. But 
their Lordships hold that he could not 
create such rights in his own favour, and 
that when the saranjam was resumed, the 
Government became entitled to resume not 

*Page of 10 B.—LHd.] 
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only the land. revenue, but also. all” the 
rights and benefits that the grantee had 
secured by virtue of his grant. ; 

Their Lordships will humbly advise His 
Majesty that this appeal should be decreed 
with costs and the plaintifi’s suit dismissed 
with gosts in both the Courts in India, 

A. N.A. ; Appeal allowed. 

Solicitor for the Appellant:—Tvz Soli- 
citor, Indi Office. f € 

Solicitors for the Respondent :—Meéssrs, 
T. L. Wilson & Co. 
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MADRAS HIGH COURT.. 
Letters PATENT APPRAL No. 98 oF 1926. 
July 29, 1927. . 
Present:—Mr. Justice Madhavan Nair and 
Mr. Justice Curgenven. 
L,KRISHNASWAMI NAIDU AND ANOTHER 
—APPELLANTS 


Lersus 
SRIRAM SRIRAMULU NAIDU— 
RESPONDENT, 


Provincial Small Cause Courts Act (IX of 1887), ° 


Sch. II, Arts. 8, 18—Suit by shrotriemdar to collect rent 
and swatantram from tenant, whether of Small Cause 
nature. < : 
The words ‘by reason of his interest’ in Art. 13 
of the Provincial Small Oause Courts Act confine the 
cesses or other dues contemplated by theArticle to 
payments to be made to a person claiming to be 
entitled to them by reason of his interest in the im- 
moveable property, and operate to exclude payments 
which a landholder receives not for his personal 


benefit but for some public or communal purpose. [p/ 


6, col 2.] 


A suit for swatantram which a shrotriemdar 


collects from his tenants towards the cost of the 
village agency does not come within Art.13 and is 
not excluded from the jurisdiction of a Small Cause 
Court. [p. 6, cols. 1 & 2.] 

Letters Patent Appeal against the judg- 
ment ‘of Mr. Justice Spencer, dated the 8th 
January, 1926, and passed inS. A. No, 1518 
of 1923,. preferred to the High Court 
against “the decree of the District’ Court 
Chingleput, in A. 8S. No. 179 of 1922, 
preferred against that of the Court of 
the Principal District Munsif, Chingleput 
in O., S. No 936 of 1919. : 

Mr. L. S. Veeraraghava Iyem, for the 
Appellants. - , 

Mr. A. V. Viswanatha Sastri, for- the Re- 
spondent. aa 

JUDGMENTi—This Lełters Patent 
Appealis from the judgment of Spencer 
J..in 5. A. No. 1518 of 1923, dismissing 
the second appeal on the ground that under 


-8, 102, Civil Procedure Code,.no such appeals 
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lay, ‘inasmuch as the suit was of a nature 
cognizable by a Court of Small Causes 
and the value of the subject-matter did 


not exceed Rs, 500. The suit which 
was valued at Rs. 354 was brought 
by a shrotriemdar to recover mel- 


varam and swatantrams from his tenant. 
Melvaram, itis not disputed,- is rent, and 
under Art.8 of the Second Schedule of 
the Provincial Small Cause . Courts Act, 
a suit for rent is cognizable by a Court 
of Small Causes which has been expressly 
invested with the power to try such a 
suit. All Subordinate Judges and District 
Munsifs within the Madras Presidency 
have been invested with powers to try 
rent suits upon the Small Cause side, pro- 
vided that they fall within the pecuniary 
limits of their Small Cause Jurisdiction, 
so that the effect of this Article read 
with the -empowering notification, is to 
exclude all such rent suits from the 
Second Schedule and to makethem cogniz- 
able bya Small Cause Court. In other 
words, theeffect of the notification is to 


edelete Art. 8 from the Schedule, and it 


only remains to inquire, therefore, whe- 
ther, by reason ofthe circumstance. that 
the claim to swatantrams can be brought 
under any other Article of the Schedule 
the suit for melvaram and swatantrams 
was of a nature not cognizable by-a Small 
Cause Oourt. 

The only Article which requires con- 
sideration is No. 13 which excludes “a 
suit to enforce payment of the allowance 
or fees respectively called malikana and 
haqq or of cesses or other dues when the 
cesses or dues are payable to a person 
by reasonof hisinterest in immoveablo 
property or in an hereditary office or in 
a shrine or other religious institution.” 
It has been suggested to us thata swatan- 
tram is a cess payable to a person by reason 
of his interest in immoveable property, 
namely, to the shrotriemdar whose interest 
in the land in respect of which this 
cess is payable is that oflandlord. It is 
not disputed that a swatantram is a con- 
tribution, eollected ia this instance at 
least® by the landlord, towards the cost 
of the village agency. If any authority 
be requited for this view of the nature 
of the paymdht, it is to be found in 
Vadamalai Thiruvanatha Savuga Pandia 


- ~ Thevar v. Sankara Moorthi Naidu (1), but 
(17 49 Ind. Cas. 688; 42 M. 197; 36 M. L. J. 109; 9 L. 


W. 218; 25 M. L. T, 248; (1919) M. W, N, 690. 


the point is conceded. It is for considera~ 
tion, therefore, whether a cess which the 
landowner collects, but collects for dis- 
bursement of the proceeds to the village 
servants, and not for his own benefit, 
can be deemed to be payable to him 
“by reason of his interest in immoveable 
property?” k f 

The case of Maharajah of Vizianagaram 
v. Kota Veeranna (2) which is the only 
ease cited to us under this Article, related 
to the recovery of land-cess from an 
inamdar by a zemindar,and although that 
is not a parallel case, we may quote with 
approval the opinion, which the judgment 
contains, that “the cesses and dues con- 
templated in Art. 13 are payments which 
a person is entitled to as representing 
his interest in certain immoveable pro- 
perty, and not because he possesses some 
interest in immoveable property.” 

We think it is clear that the words “by 
reason of his, interest” confine the cesses 
or other dues cofttemplated by the Article 
to payments to be made to a person 
claiming to beentitled to them by reason 
of his interest inthe immoveable property, 
and that they operate to exclude payments 
which a landholder receives not for his 
personal benefit but for some public or 
communal purpose. Although, no doubt, 
it is customary and convenient that the 
landowner should ‘collect the swatantrams 
yet he only does go asthe administrator 
of a fund created for a special purpose, 
and it would be possible to make arrange- 
ments for collecting the money without 
his instrumentality. We think that the 
Article relates only to payments of money 
due to a person in consideration of his 
interest in the property, and that accord- 
ingly swatantrams do not fall within its 
scope, 

We agree, therefore, with the learned 
Judge that the suit was of a nature 
cognizable by a Small Cause Court and 
that no second appeal lay. The Letters 
Patent Appeal is dismissed with costs. 

V. N. V. Appeal dismissed. . 
TAN. A. 


(2) 11 Ind. Cas. 760; 21M. L. J. 819; 10 M. L. T. 167; 
(1911) 2 M. W. N. 139; 36 M. 18. 
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NAGPUR JUDICIAL COMMIS- ` 
SIONER’S COURT. 
Miscettangous CivIL APPEAL No, 2-B 
or 1925. ; 
September 12, 1927. 
Present :—Mr. Maenair, A. J. O. 
YADEO GHIRNIKAR-PuaINntTIFF 


—APPELLANT ° , 
< versus : 
KRISHNAJI DORLE—Dzrenpant 
— RESPONDENT. 


Civil Procedure Code (Act V of 1908), e. 16—Suit 
for mesne profits of immoveable property situate out- 
pe British India, whether triable in British India— 

ests, = 

Though the :Civil Procedure Code does not forbid 
the institution of a suitin British India even if it 
involves an adjudication regarding plaintiff's title to 
immoveable property outside British India, yet 
under general principles of law Qourts in British 
India should refuse to entertain suits in which an 
estate in land in a foreign country or a right annexed 
to such an estate is claimed. [p. 7, col. 2; p. 8, col. 1.| 

This principle does not apply to suits for mesne 
profits where no question of title is involved and the 
decree can effectually be enforced by the personal 
obedience of the defendant withiethe Jurisdiction of 
the trial Court. [p.8, col 1 

British South Africa Co. v. Campanhia deMocam- 
bique (2) and Deschamps v. Miller (3), followed. 

Appeal against an order of the First Sub- 
Judge, First Class, Khamgaon, dated the 
30th September, 1924, in Civil Suit No. 9of 
1924. | : 

Mr. M. B. Niyogi, for the Appellant. | 

Messrs. S. B. Gokhale and V. N. Bapat, for 


the Respondent. 


JUDGMENT.—The plaintif-appellant 
` sued the defendant .for the recovery of 
mesne profits in respect of certain immove= 
able property in Gwalior State. He stated 
that hisright to the property had been 
decided by a judgment of that State and 
that the defendant resided within the juris- 
diction of the Khamgaon Court. 

The main defence was that an appeal was 
pending against the Gwalior decision, so 
that under the explanation to s. 10, Civil 
Procedure Code, the Courts in British 
India would still have to decide the ques- 
tion of the plaintiff's title to the property. 
The learned Judge held that, asit would 
be necessary to go into the question of the 
plaintiff's title to lands situate outside 
British India, he had no jurisdiction to try 
the case and returned the plaint for present- 
ation tothe proper Court. 

The plaintiff has appealed against this 
order. The respondent admits that the 
plaintiff's title to the property has been 
nally upheld by the Gwalior Gourt, and 
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does not contend that the order was cotrect” 


because ‘the state of affairs was different ` 


when it was passed, It is then not disputed: 
that the suit should have been kept pending: 
till the final decision of the title suit in“ 
Gwalior, if that final decision gives the- 
plaintiff aright to-sue in the British Courts.. 

Section 20 of the Civil Procedure Code 
permits, subject to the limitations contained 


in the precéding sections, a plaintiff to sue: - 


in a Court within the local limits of whose- 
jurisdiction the defendant actually and 
voluntarily resides. Section 16 has no 
application to this case, for the explanation: 
states that in this section ‘ property’ means’ 
‘property situate in British India’. The 
Civil Procedure Code then does not forbid: 
the institution of the suit suchas the pre-* 
sent even if the decision in the suit involves’ 
adjudication regarding the plaintiff's title- 
to immoveable property outside British- 
India. 2, 

There is, however, a general principle 
which prevents the trial ofa suit involving: 
such adjudication. In Goculdas v. Chaganlal 
(1), Page, J., was considering the, interpre-: 
tation of a clauss of the Letters Patent (1865),- 
but passages cited by him show thats Indian 
Courts are, apart from specific provisions’ 
limiting their jurisdiction, under the neces- 
sity of avoiding the insuperable difficulties: 
which would result from an attempt to 
found a jurisdiction over immoveable pro- 
perty situate in another country. 

The following passages show 
of the principle :— l 

“ (Foote’s Private International Law, page 
223) ‘The defendants Judge’ wrote 
Vattel— is the Judge of the place where 
the. defendant has his’settled abode or the 


Judge of the place where the defendant is’ 


when any sudden difficulty arises, provided 
it does not relate to an estate in land, or 
to a right annexed to such an estate. In 
such a case, as property of this kind is to 
be held according to the laws of the country 
where it is situated, and as the right of 
granting itis vested in the ruler of the 
country, controversies relating tosuch pro- 
perty can only be decided in the State in 
which it depends.’ - . 
“IB. 2, Ch. 8, s. 103). š 
“Story lays down that— ee 
‘in respect to immoveable pr8perty, every 
attempt of any foreign tribunal to found 
a jurisdiction over it must, from the very 
(1) 104 Ind. Cas. 721; 54 O. 655; A. I. R. 1927 Gal. 


the nature 


e i e 

By 
natuse of the case, be utterly nugatory, and 
its decree must be for ever incapable of 
execution inrem. We have seen, indeed, 
that by the Roman Law a suit might in 
any cases be brought either where the pro- 
perty was situate or where the party had 
his domicile. This might well be done 
within any of the vast domains over “which 
the Roman Empire extended; for the judg- 

. ments of its tribunals would beevery where 
respected and obeyed. But among the inde- 
pendent nations of modern times there 
would be insuperable difficulties in such a 
course. And hence even in countries 
acknowledging the Roman Law it has become 
a very general principle that suits in rem 
should be brought where the property is 
situate: and this principle is applied with 
almost universal approbation in regard to 
immoveable property. The same rule is 
applied to mixed actions, and to all suits 
which touch the reality.’” 4 

Following this principle District Courts 
in British India must refuse to entertain 
suits in which an estate in land in a foreign 

. country, or a right annexed to such an 
estate is claimed. 

But every suit for mesne profits is not 
affected by this principle. While Oourts 
of Equity heve never claimed to act directly 
upon land situate abroad they have pur- 
ported to act upon the consciénce of persons 
living here-[Per Lord Herschellin British 
South Africa Co. v. Campanhia de 
Mocambique (2) quoted at page 662* in 
Goculdas v. Chaganlal (1)]. The general rule 
is that the Court will not adjudicate on 
questions relating to the title to, or the 
right to the possession of, immoveable pro- 
perty out of the jurisdiction: [Deschamps v. 
Miller (3) quoted at page 664* in Goculdas v. 
Chaganlal(Q)]. Butifno question of title is 
involved and the decree can effectively be 
enforced by the personal obedience of the 
defendant within the jurisdiction, a claim 
for mesne profits may be entertained and a 
decree may be passed on such a claim. 

The lower Court was then correct in 
entertaining the plaintiff's case as the plaint 
stated that,there was no subsisting dispute 
regarding title of land in the Gwalior 
State, and was right in thinking that when 
the defendant showed there was an existing 


8 
(2> (1893) A.eC. 602; 63 L. J. Q. B. 70; 6 R.1; 69 L. 
604 


. e (8) (1903) 1 Oh. 856; 77 L.J. Oh. 416; 98 L.T. 
564 
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dispute, it was necessary either to stay the 
suit or to put an end: to the proceedings. 
But 1 accept the contention that the suit 
should have been stayed. There is now 
no subsisting dispute regarding title to the 
land, and it isnot contended that there is 
any other obstacle to the trial of the claim 
for mesae prefits by the lower Court. 

The order of the lower Appellate Court 
is, therefore, set aside and the learned Judge 
is directed to proceed with the trial. Costs 
in this Oourt will, in the circumstances, 


be borne as incurred. Pleader’s fee: 
Rs. 75. 

G. R. D. . 

“ALN. A. Order set aside, 


OUDH CHIEF COURT. 
Szoonp Orvin APPRAL No. 142 or 1927. 
October 21, 1927, 
Present:—Mr, Justice Raza and Mr, 

Justice Pullan. ; 
Raja Bakadu» BISHUNATH SARAN. 
SINGH—PuatntirF—APPELLANT 


versus 
SURAJ PAL SINGH AND OTHERS— 
D&¥eN DANTS—RESPONDENTS. 

Evidence Act (I of 1872), s. 116—Under-proprietor in- 
possession of land—Execution of kabuliyat—Estoppel 
~-Agreement to take theka, whether destroys rights in: 
sir lands, 

Section 116 of the Evidence Act is designed to meet 
the .case -of a tenant who has been put in possession 
by his landlord and is not applicable where the 
al has not been so put into possession. [p. 9, 
col. 2. 

The execution of a kabuliyat by a person who is 
already in possession as an under-proprietor does not, 
therefore, estop him from setting up his under-pro- 
prietary rights. [ibid.} 

An under-proprietor does not lose his rights as such 
in the six plots by obtaining a theka of the whole 
village from the taluqdar - until the end of the settle- 
ment. [p.9, cols. 1 & 2.] 

Second appeal against the decree of the Dis- 
trict Judge, Rae Bareli, dated the 20th Janu- 
ary, 1927, upholding that of the Additional 
Sub-Judge, Rae Bareli, dated the 28th Janu- 
ary, 1925. 

Mr. Radha Krishna, for the Appellant. 

Mr. Mahabir Prasad, for the Respond- 
ent. 

JUDGMENT.—This appeal arises 
from a suit brought by a taluqdar for a 
declaration that the defendants are not 
under-proprietors in certain specific plots 
in the village of Asapurin the Rae Bareli 
District. It appears that the ancestors of. 
the defendants were at one time pro- 
prietors in the village. Wedo not know 3 
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when. they ceased- to ba proprietors, but 
we do know that i the year 1861 they 
were able to show that they were sir 
holders in tkese plots, and the Oourt 
decided that the talugdar could not en- 
hance their rents, Wealsod know that. in 
the year 1863 they appligdtobe givena 
sub-settlement, but a compromise was en- 
tered into in that year, which was incor- 
porated in a decree, by which they were 
given a theka, or lease of the whole village 
until the end ofthe settlement but without 
tights of transfer. In the year 1893 the 
talugdar ejected them by suit from the 
theka but they retained possession of the 
sir landas is shown by a report made by 
the Qanungo in March 1901. In August 
of that year certain members of the 
family executed a kabuliyat which is a bare 
agreement to pay rent on these plots, for a 
period of years, written on-a printed form. 
This kabuliyat was succeeded by another 
kabuliyat, but no kabuliyat exists after the 
year 1917. In the year d918 the talugdar 
issued a notice of ejectment on the defend- 
ants, and in reply the latter filed a. suit 
claiming under-proprietary title in these 
plots. The Revenue Oourt decided in 
favour.of-the defendants, and. that decision 
has become final. This- suit was filed in 
the Qivil Oourt in the year 1923 and both 
the. Subordinate: Jidge and the lower 
Appellate Court have held that the defend- 
ants are under-proprietors, The taluqdar 
has come to-this Court in second appeal 
and pleads that the under-proprietary title 
of the defendants has never been established. 
Now there is a clear finding of fact in: both 
the Oourts below that the defendants were 
under-proprietors in the year 1861 and in the 
year 1868 when they brought their claim for 
a sud-settlement. We are not prepared to go 
behind that finding in second appeal, but 
we have assured ourselves that the find- 
ing is based upon admissible and prima 
facie sufficient evidence, It is, however, 
argued that, evenif the under-proprietary 
title existed in 1868, it was brought to an 
end by the execution of the compromise 
filed in Oourt. The effect of that com- 
promise was, as we have stated above, to 
give the defendants a theka of the whole 
village until the endof the settlement. 
We see no reason why an under-proprietor 
should not enter into an agreement of this 
sort with the talugdar without in any 
way damaging his own rights as under- 
proprietor in. the.sir- plots. .When the 
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theka came to an end'by the ejectment of 
the defendants they were, as has been 
pointed out by the Oourts below, ejected 
only from their rights as thekadar but 
retained possession ofthe sir plots, and 
this possession has continued till the 
present day. Thus, in our opinion, the com- 
promise of 1868had no effect upon the 
defendants’ rights. to be regarded as 
under-proprietors in the specific plots. 
There remains the question of the effect 
of the kabuliyats entered into by some mem- 
bers of the family. Upon this point there 
isa concurrent finding of fact by the 
Oourts below that these kabuliyats were 
entered into by certain members of the 
defendants’ family on account ofa mis- 
apprehension or mistake as to their legal 
position, but whether this be so or not it 
is only by estoppel, as laid down ins 116 
ofthe Evidence Act, that the defendants’ 
title as under-proprietors could be effected 
by the execution of these kabuliyats. Section: 
116 is designed’ to meet the case of a 
tenant who has been put in- pogsession by. 
his landlord and it was- based on the” 
provisions‘of English Law which enacted 
that atenant who has been sò let into 
possession could not: deny his landlord's. 


„title. This has been held by their Lord- 


ships of the Privy. Oouncil in Bilas Kun- 
war v. 
present case the defendants were not put 
into possession by these kabuliyats or by: 


Desraj Ranjit Singh (U. In the: 


any lease executed by the landlord: They ` 


rémained in possession of théir own sir 
plots, and the execution of these kabuliyats 
had no effect upon their possession oy 
upon their title. Moreover, it is not the-. 
case that the landlord's title was impugn- 
ed during the tenancy. It was not im- 
pugned until the suit was brought. by: 
the defendants two yéars after the last: 
kabuliyat had expired. Thus on this point 
also we are prepared to agree- with the 
view of the Court below, and to find that 
the under-proprietary title of the défend- 
ants has been established and has never- 
been lost, 

The Court of first instance held that 
the Civil Court had jurisdiction in this” 
matter and it does not appear that this 
question was argued in the elower Appel- 
late Court. In view of our findings above, 


(1) 30 Ind. Oas. 299; 37 A. 557; J9 O. W. N'1207:0 . 


29 M. L. J. 335; 2 L. W. 830; 18 M. L. T. 248; 13 A. L> 
J991; 17 Bom. L. R. 1006; 22 O.L. J. 516; (1915) M, 
W. N. 757; 42 I. A. 202 (P-Q) a TS 


0 


we de not think it incumbent upon us to 
enter into a discussion on this question. 
We dismiss the appeal with costs. 

G. H. Appeal dismissed. 


A, N.A, 


LAHORE RIGH COURT. 

First OivIL ArpeaL No. 1782 oF 1922, 
January 5, 1927. 
Present:—Mr. Justice Harrison and Mr. 

f Justice Agha Haidar. 
PHUL CHAND-FATEH COHAND— 
DsrenpANr—APPELLANT 
VETSUS 
JUGAL KISHORE-GULAB SINGH— 
PLaInTIFFS— RESPOND «NTS. 

Contract Act IX of 1872), ss. 39, 94, 107—Sale of 
goods—Notice of arrival—Separate notices as to 
arrival of portians, validity of—Refusal to perform 
—Right to retract refusal befure due date --Place of 
delivery—Buyer's duty to take delivery at seller's place 
of business—Re-sale—Reasonable time—Question of 
fact—New plea in appeal, whether allowable—Con- 
tinuing sale for successive days without fresh notice, 
“legality of—Sale by shipments—Tender of goods of 
different shipment, legality of—Waiver of condition, 
what amounts tv. 4 

Where a contract for sale of goods contemplates the 
arrival of the goods piece-meal or inone lot as the 
shippers or the other carriers may be able to deal with 
them, the fact that the goods contracted for arrived 

. on two . different days and the seller gave notice 
to the buyer of the separate arrivals without waiting 
for the arrival af the whole of the goods, does not 
constitute a breach of the condition regarding notice 
of the arrival af goods, provided the buyer has 
received notice of the arrival of allthe goods con- 
tracted for. [p. 12, col. 1.] 

A party to a contract who has refused to perform 
his part of the contract, is not precluded from re- 
tracting his refusal before the due date expires and 
giving notice of his readiness and willingness to 


perform. [p. 12, col. 2.] 
Section 39 of the Contract Act applies to all 


breaches of contract which occur before the expiry 


of the last date on which the contract can be per- 
formed in whole or in part though it also covers 
and includes all earlier breaches. [ibid.] 

Tn view of s. 94 of the Cotitract Act a seller is not 
bound to offer delivery of the goods at the buyer's 
place of business, but it is the duty of the buyer 
to take delivery at the seller's place of business. {p. 
13, col. 1] 3 

The fact that a. re-sale advertised for a particular 
day was continued on subsequent days without fresh 
notice or proclamation in the hope of getting better 
price, does not vitiate the re-sale. [ibid. 

The question of reasonable time is one of fact and 
a buyer cannot bg allowed to set up, for the first 
time ia appeal, the plea that are-sale was not con- 
ducted within a reasonable time. [ibid. 


. ù% Aseller who ha agreed to sell’ goods of a ship- 


ment ofa particular month is not entitled to make a 
valid tender of goods of the same description of a 


- | diferent shipment. [p. 14, col, 1] 
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The mere fact that a bill of lading showed’ that 
the goods tendered by the seller were those of a 
different shipment, and the buyer took no exception 
to this irregularity though he objected to shortage 
ae p“ amount to waiver of this irregularity. 
ibi 
i Nannier v. Rayulu Iyer (1) and Gulab Rui-Sagar 
Mal v. Nirbhe Ram-Nagar Mul (2), distinguished. 

First appeal efrom the decree of the 
Senior Subordinate Judge, Delhi, dated the 
26th June, 1922. f 

Bakhshi Tek Chand, Messrs. M. L. Puri- 
and Hem Raj, for the Appellants. 

Lala Sardha Ram, R. S., Messrs. G. S, 
Salariya and Bishen Narain, for the Re- 


spondents. 


JUDGMENT.—The firm of Jugal 
Kishore-Gulab Singh sued the firm of Phul 
Chband-Fateh Chand fora sum of Rs. 18,533 
being the difference between the price 
actually realised for 25 bales of piece-goods 
when sold in February, 1919, and June, 
1919, and the eontract price. The goods 
in question were to have been of three 
shipments, May, June and July; 9 bales 
of May, 8 of Juneand 8of July, and the 
plaintiif succeeded in proving his case so far 
as the May and June shipments were con- 
cerned, but failed as regards July, it being 
found that there was a fatal defect in his 
case so far as this shipment was concerned, 
in that instead of his having offered 8 bales 
of July shipment he offered 6 of July and 
2 of August. A decree was, therefore, given 
for Rs. 11,651-10. Against this the defend- 
ant firm appeals and the plaintiff firm 
presents cros3-objections regarding the 
balance of their claim. 

- The facts of the case are simple enough, 
The contract isclear. The defendant was 
bound to take delivery and make. payment 
as soonas he was informed of the arrival 
of the goods and the plaintiff, on the other 
hand, was under the contemporaneous 
obligation of accepting the money and 
delivering the goods. On the 25th and 27th 
of September, the plaintiff advised the 
defendant that the goods of the May ship- 
ment had arrived in Delhi. On the 30th 
of Ssptember, 1918, the plaintiff wrote 
again calling upon the defendant to take 
“up the goods against payment within ten 
days and stating thatif he failed to do so, 
he would dispose of the goods. In answer 
to this the defendant wrote a -letter on the 
lst October, 1918, alleging that he had sent 
his man several times to ask for delivery 
of the goods but without success and that 
“at last they had advised their bankers, 
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‘Messrs. King, King and Co., to take de- 
livery of the 9 bales of muslin on payment 
to you ofthe price thereof in full settlement. 
Therefore (the letter continues), please 
receive your money in full on account of 
the 9 bales of muslin from Messrs. King, 
King and Oo., and deliver the goods and 
the papers relating to costs to themewithin 
three days. If you fail to do so, you shall 
be liable for any loss that will be suffered 
by us as also by our customers. Pleasa note 
this.” In answer to this a letter was writ- 
ten on the 8rd of October, 1918, in the 
following terms:—“In reply to your notice, 
dated lst instant, regarding 9 packages of 
mulls, we have to inform you that until you 
give us the delivery of the above goods (i. e., 
two bales described in the heading) your 
notice cannot be accepted in any case; 
please note.” : 

In the interval a letter dated 2nd October, 
1918, was written by Messrs. King, King 
and Oo., to the plaintiff which ran as follows: 
“We have received instructions from Messrs. 
Phul Ohand-Fateh Ohand to pay for the 
above draft plus Rs. 2,475as profit at Rs. 1-6 
per piece. Kindly send us the goods and 
memo, and receive the money.” No money 
was sent, To this the plaintiff did not 
reply and on the 10th of October, he wrote 
again to the defendant calling upon him 
to take delivery:— - 

“Weare ever ready to deliver the goods, 
Messra. King, King and Oo. sent us a 
letter only but not the money, hence please 
either send the money yourself or King, 
King and Co., and take the goods. 

“Regarding original iavoicə please note 

_ you can ses same at our shop." 

The goods were sold in February and 
the question to be decided is whether 
nee was justified in acting as he 

id. 

It is urged on appeal by Mr. Tek Chand 
that the contract was broken by the plaint- 
iff, andthat the defendant wasia no way 
bound todo his part after receipt of the 
letter dated the 3rd of October, 1918. Ha 
contends that s.39 ofthe Indian Contract 
Act does not apply to the case, and that 
it is sufficient for him to show that the 
plaintiff was not willing and ready on one 
particular occasion to deliver the goods and, 
if this is established, his obligations caased. 
He also takes exception to the invoices sent 
to him by the plaintiff, in that they referred 
to the consignmentin twolots. He states 
that because a contract must be per. 
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formed in its entirety, a man who ‘has: 
undertaken to deliver 9 bales of a cer- 
tain shipment is bound to give notice 
of the arrival of the total number of 
bales which constitute the shipment at 
one time and that if he writes, as the 
plaintif did in this case, to intimate the 
separate arrivals of the two portions which 
made up the whole he has committed a 
breach which entitles the buyer to disclaim 
all sort of liability under the contract and 
that he can take the objection for the first 
time five years after the due date. Further 
he contends that if the plaintiff was justified 
in re-selling the goods, the sale was belated, 
that the plaintiff has wholly failed to show 
that it was conducted within reasonable 
time and that, therefore, at the worst, he, the 
buyer, can only be liable to pay damages. 
Such is the case regarding the May ship- 
meut. 

Asregardsthe June shipment the same 
points are urged with this exception that 
Messrs. King, King and Co., do notcome 
into the correspondence and that on receiv- 
inga notice, dated the 2nd of December, 
from the plaintiff the defendant wrote as 
follows onthe 7th of December: “We came 
to know that these goods have arrived since 
long and you give its arrival information 
now, hence we are not responsible for 
these goods owing to your negligence, which 
please note.” To this the plaintiff replied 
that, as a matter of fact, they had made a 
mistake and the goods had not arrived at 
all, On the llth of February he wrote 
saying that they had come and the defend- 
ants must take - delivery, to which the 
defendants replied on the lith of March to 
the effect that the arrival notice was not 
‘given at a proper time and for this and 
other reasons they were not responsible, 
These goods were auctioned in the month 
of June. 

We take first the question of. whether 
the notice given by the plaintiff was sufli- 
cient and legal. The terms of the contract 
which are at page 59 of the printed paper- 
book contain the following sentence: “We 
shall receive invoice and patterm and take 
delivery of the goods as soon as we°are 
informad of their arrival.” Counsel relies 
on an unprinted ruling ofthis Cojirt, béing 
No. 2684 of 1922, which he says® is precisely 
the converse case, The facts are, in our 
opinion, quite different, for there it wasa 
question of the goods having arrived in 
one shipment, the contract having been. 


! 


19 
for fwo, and naturallyit was held that the’ 
buyer was rot liable and that he was entitl- 
ed to receive goodsin accordance with the 
terms of his contract. In'our opinion the 
actual wording of this’ contract contém- 
plates the arrival of the goods piece-meal or 
in: one lot just as- the shippers amd the 
Railway Company: might be able to deal 
with them, and the fact that there wasa, 
two days' interval and that fhe plaintiff 
informed his buyer as soonas these con- 
signments arrived did not, in our opinion, 
constitute any sort of breach of the condi- 
tions inasmuch as he did receive the notice 
of the arrival of the whole of the consign- 
ment, which was of the correct shipment, 

It is contended that, however long the 
interval, the seller should have. waited until 
all the goods had arrived rendering his 
buyer liable for godown rent in the interval 
in accordance with the terms of the con- 
tract and should have intimated the arrival 
of the goods as soon as they were complete 
and not before. There is, in our opinion, 
no force in this contention though the buyer 

“ would doubtless. have been entitled to hold 
his hand and take no action untiland unless 
the whole of the consignment had arrived 
and he was told of its arrival: provided 
always the goods were actually shipped in 
May, itiswholly immaterial whether they 
wete on board one, two or nine ships and 
came up from Bombay in one or several 
trains.’ 

The second and the most important point 
is whether the plaintiff was or was not ready 
and willing to perform the contract; in 
other words, had he: control over the neces- 
sary goods and was he prepared togive 
delivery on the buyer performing his part 
of the contract. There was previously 
litigation between. the seller and his own 
seller, and itis quite clear and is not dis- 
puted that the goods were in existence 
and lying in the custody of the Bank to 
be delivered on payment being tendered. 
That being so, it is clear that the plaintiff 
was ready and willing unless it be held 
that his lettar of the 3rd of October in 
some way debarred him from exercising his 
control over the goods. The first thing to be 
séen.is what was the due date. The plaint- 
iff himself had called upon the defendant 
to take delivery before the 10th of October. 
The defendant wrote saying that he had 


. = deposited thenecessary money with Messrs. 


King, King and Co. The plaintiff refused 


to give jdelivery except on certain condi- - 
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tions but subsequently on the 10th October 
resiled from this position and called upon 
the buyer to perform. It iscontended by 
Mr. Tek Chand that once the plaintiff had 
written this coaditional refusal he had debar- 
red himself for all time from performing or 
demanding performances of the contract. He 

does no? rely® upon s.-39 of the Contract Act’ 
and contends that the contract had actually 

come toan end, andthere could be no 
question of delivery at any later date. 

In our opinion thisis a wholly impossible 

position, and evan though the plaintiff 

was not willing on that -particular datoe— ` 
the 3rd of Ostobar—to give delivery except 

on conditions, which he was not justi- 

fied in making, the dus date had not ex- 

pired and he was quite within his rights 

in demanding performance within a 

reasonable time. Even if the most extreme 

view be taken of this letter of the 3rd 

October, and it be treated as an absolute 

refusal, the position would, in our opinion, 

be governed” byethe terms of s. 39. There ` 
is much misunderstanding and much loose 

argument based on the unfortunate fact 

that the word “anticipatory” has somehow 

been associated. with the section, and it 

is often’said that the section only-refers 

to anticipatory breaches in the sense 

of ‘breathes which occur before due date. 

The word “anticipatory” nowhere occurs in 

thesection and the very wording of the 

section and the illustration thereunder 
make it clear that it applies to all such 

breaches which occur before the expiry 

of -thè last date on which the contract 

can be performed in whole or ia part 
though it also covers and includes all- 
earlier breaches. The defendant admitted- 
ly took no action on receipt of the letter 
of the 3rd of Ostober. It was, therefore, 
opan to the plaintif to chaage hi3 mind 
and to offer to deliver the goods uncondi- 
tionally before the expiry of the due date, 
and this he did. 

Further before the defendant can 
challenge the conduct of the plaintiffit is 
for him to show that he performed’ his 
part of the contract and made a proper 
and sufficient demand accompanied by the 
necessary sum of money, for the facts of 
this case show that the goods werelying 
in the custody of the Alliance Bank and 
could not be withdrawn until a certain 
draft was cleared by payment of money. 
It was, therefore, absolutely essential that 
money should -accompany.the demand, It 


(106 1..0, 1927) 


was also necessary under s. 94 of the 
Contract Act that the buyer should ask 
to have the goods made over to him at the 
sellers place of business and not at his 
own. There were, therefore, two fatal 
defects in the so-called demand, for Messrs. 
King, King and Co, asked to have the 
goods sent and further to have them sent 
. Without any money being fiajd. , f 
This brings us to the question of whe- 
ther the re-sale was defective. Itis con- 
tended by Mr. Tek Chand that it never 
took place, that there was no real sale in 
the sense that there was nọ real purchaser, 
that there was a fatal flaw in the pro- 
ceedings in that the sale having been 
advertised for one day was twice continu- 
ed on subsequent days without notice or 
proclamation and finally that the sale was 
wholly bad as being belated. 
. In the pleas the sale was objected to as 
“fictitious, unwarranted and illegal.” There 
is no definite plea that it took place after 
the expiry of reasonable time. Mr. Tek 
Ohand contends that the woud “illegal” 
covers all possible defects, and that the 
burden lay heavily upon the plaintiff to 
prove that all the conditions precedent as 
required bys. 107 of the Indian Contract 
Act were fulfilled. On the other hand, it 
is urged, and we think with greater force, 
that itis wholly. impossible for any man 
to meét a plea of this sort until it is made, 
that the question of reasonable time is 
one of fact depending upon the peculiar 
circumstances of the case, that had the 


plea been taken the plaintiff would haye . 


had to produce such evidénce as would 
have satisfied the Court that the delay was 
not unreasonable and that the failure to 
take the plea is fatal to the defendant's 
case, The objection to the re-sale on the 
ground of its being fictitious appears to us 
to be entirely frivolous. Witnesses were 
produced with their books to show that 
they purchased some of the bales and 
objections were taken to them seriatim 
according to their position in life, The 


partners in the firm were objected to as. 


not being munims and the munims as 
not being partners, and it was pointed 
out that both were unable from their 
own knowledge to prove both the sale and 
the entriesin support ofit. The objec- 
tion regarding the adjournment -is “also, 


in our opinion, quite immaterial, for the. 


buyer could in no way be injured by such 
adjournment, The auction took place on 
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the advertised date, and in the hope of 
getting a better price the auctioneer went 
on and did mure work than he need have 
done. The bids on the later days were 
precisely the same and a higher price could 
not be realised. | f 
’ Regarding the June shipment there is 
no point which is not common to the 
May shipment except that of thedate of 
the bill of lading. This was raised in 
this Court by Mr. Tek Chand, but Counsel 
for the plaintiff was able to dispose of it by. 
showing us on the record a copy of one of 
the original portions of the bill of lading 
which is made out in triplicate (Ex, 
P-39). The same objections were taken 
regarding the re-sale and Counsel further 
contended that the great delay in the 
arrival of this shipment proves that it 
cannot have been a June shipment at all. 
This objection, in our opinion, is dispos- 


ed of by the bill of lading itself, and iù“ 


is noticeable that this objection was not 
Viens at any stage of the case until to- 
ay. : 

The cross objections of the plaintiff deal 
with- the July shipment, the claim regard- 
ing which has been disallowed because 
instead of tendering 8 bales of “this 
shipment the plaintiff tendered 6 of the 
July shipment together with two of August. 
The Subordinate Judge has held that this 
is a fatal flaw and has dismissed his case 
so far as it relates to thisshipment. The 
invoices are to be found at pages 41 and 
42, the first describing-the six bales of 
the July shipment and the latter the two 
bales of the August. To this.invoice the 
defendant objected in a letter of the 9th 
October 1918, in which -he took exception 
to the fact that there was a difference in 
pieces according to the contract terms 
meaning that the last bale No. 25 of the 
August shipment was 37 pieces short, 
To this the plaintiff replied on 14th October, 
1918 :—“In reply to yours, dated the 9th in- 
stant we have to bring to your notice that 
no number of pieces are entered in the 
contract and besides this there are 8 
cases inour one shipment of 18—25 and 
the total number of pieces in the above 
8 cases are correct.” This letter wag 
apparently based on a note Ex. P.75& 
made on the letter to which it as a. 


‘reply:—“No detail of pieces, etc,” is given 


in our contract. One chalan comprises 8. 
eases Nos. 18 to 25. Please check and. 


examine the pieces contained in all the § 


* mercial circles this 


e 5 . 
14 
caseg. They are all right”. Counsel now 
contends that as the bill oflading, which 
was quoted inthe second notice showed 
that the shipment was of August and the 
buyer took no exception to this irregularity, 
he must be taken to have waived his 
right to object and this more especially 
as he did take exception to the shertage. 
He relies on Nannier v. Rayulu Iyer (1) 
and Gulab Rat-Sagar Mal v. Nirbhe Ram- 
Nagar Mal (2), but the correspondence 
read as a whole does not, in our opinion, 
support the plaintiff's contention. In his 
later letter he spoke himself of one ship- 
ment, when admittedly there were two of 
different months, and how interprets this 
as meaning “the two shipments which 
were converted into one. by your kindly 
overlooking the irregularity, regarding 
‘the second shipment.’ This is quite 
impossible, and we think itclear that the 
‘buyer who wished to get out of the 
pargain overlooked the date which does 
appear on theinvoice but not against any 
words indicating that it is the date of the 
pill of lading though doubtless in com- 
is understood. The 
point which he did noticé and apparently 
thought was a good ground for putting 
an end to the transaction was that of 
shortage, and, in our opinion, the facts are 
not sufficiently similar to those contained 
in the two rulings to make them applic- 
able, and while reading Nannier v. Rayulu 
Iyer (1) it is necessary to bear in mind 
that it is in continuation of and does 
not dissent in any wayfrom Parthasarathy 
Chetty v. Gajapathy Naidu & Co. (3). 
Farther, even ifit were possible to hold 
that ‘there had been a complete waiver 
it would still befor the plaintiff to show 
that the goods sold by him at the time 
of the re-sale were the actual goods, by 
tendering which he performed his contract. 
No tender of August goods was sufficient 
and valid, and. thereis no getting away 
from the fact that the goods sold were not 


in their entirety those contracted for, and, 


therefore, in a suit of this nature it 
is wholly impossible for the plaintiff to 
succeed, ° ; 


nS: 4 L. W. 385. 
@) 79 Ind. Cas. 194; 4 Lah. 423; A.I. R; 1924 Lah, 


9. 
(3) 91 Ind. Cas, 568; 48 M. 787; 49 M. L, J. 215; 22 


oe 7 W. 417; (1995) M. W. N. 756; A. I, R. 1925 Mad, 
58. a 
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The result, therefore, is that both the 
appeal and the cross-objections must be 
dismissed with costs. 


ALN. AL Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Orvin APPEAL No. 1 or 1927, 
September 26, 1927. 
Present :—Mr. Findlay, J.C. 
NAGO—Dsrenpant No. 4—ApPELLANT 
: versus 
TARACHAND AND OTHERS— PLAINTIFFS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. III — 
Property under management of Collector—Mortgage 
by proprietor, validity of—Property not under Collec- 
tor’s management, whether affected—Lease by mort- 
gagor in ordinary course of management, validity 
07. e 
The incompetency of a mortgage during the period 
of Collectors management extends only to the pro- 
perty of which the Collector has expressly assumed 
management. [p. 15, col. 2.] : 

Gangaram v. Ram Gopal (1), followed. 

The lease of khudkasht land by a mortgagor dur- 
ing the continuance of a mortgage ofthe village is valid 


- and binding on the mortgagee only, when it is made 


in me aay course ofthe village management. [p. 
16, col. 1.} - ` 

If the lease is given with the express object of 
making a large profit or seriously depreciating the 
valus of the security, which the mortgagee may be 
entitled to, it cannot be said to be one in the ordinary 
course of management. ibid.] 

Shanker Singh v. Hukumchand (3), relied on. 

Appeal against tae decree of the First 
Olass Sub-Judge, Nagpur, dated the 30th 
September, 1926, in Oivil Suit No. 33 of 
1924. ; 

Mr. M. R. Bobde, for the Appellant. 

Mr. W. R. Puranik, for the Respondents, 


SUDGMENT.—In the present mort- 
gage suit, the facts of which are suffici- 
ently clear from the lower Court’s judg- 
ment, the present appellant, who was 
defendant No.4 in the lower Court, was 
impleaded in view of the factthat he had 
obtained a perpetual lease of xhudkasht 
field No, 47 of Mouza Jolwadi from the 
first three and seventh defendants. The 
connected 2-anna 8-pie share of Mouza 
Jolwadi has been released under the decree 
passed by the lower Court on the ground 
that at the time the mortgage came into 
being, the said share was under the manage 
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ment of the Collector. The Subordinate 
Judge, First Class; for reasons which are 
sufficiently clear from his judgment, has, 
however, held thatthe khudkasht field No. 47; 
which was the subject of the present appel- 
lant’s lease, was liable under the mortgage 
and it has accordingly been included in 
the mortgage-decree. I, am, therefore, 
solely conceraed in this &ppeal with the 
question as to whether the inclusion of this 
field is correct or not. 

In this connection, I have been referred 
by.the Pleader for the appellant to para. 
6 of the plaintifis’ written statement 
dated 10th July, 1925. . It has been sug- 
gested that therein the plaintifs rested 
their case onthe fact that the 2-anna 8- 
pie share of Mouza Jolwadi mortgaged 
was not the same 2-anna 8-pie share as 
was under the control of the Collector at 
the time being. It is perfectly clear that 
the plaintiffs’ first plea in this connection 
was that the mortgagors had a 5 anna 4- 
pie share in each of the two villages 
Jolwadi and Bhojgadh and that it was the 
2-anna 8-pie share which was unaffected 
by the Collector's control and which was 
mortgaged, The lower Court, in its find- 
ing on issue No. 8 has, however, found 
this point against the plaintiffs and there 
has clearly been no proof that the mort- 
gagors hadmore than 2-anna 8-pie share 
in Mouza Jolwadi, 

It has now been suggested on behalf of 
the present defendant-appellant, apparent- 
ly for the first time, that the khudkasht 
fields Nos. 47, 17 and 9 with a total 
acreage of 9'14 acres must be the same 
as the khudkasht fields Nos. 10 and 52 
with a total acreage of 9'15 acres, which 
the lower Oourt holds were under the 
management ofthe Oollector along witha 
2-anna 8-pie share of Mouza Jolwadi. I 
do not think, however, this contention can 
possibly bə now accepted, offered as it is 
for the first timein the Appellate Court, 
Tf we turn to para.6 of the plaintiffs’ 


-written statement, itis perfectly clear that 


thera the latter offered an alternative plea. 
ven supposing that the contention the 
mortgagors owned a 5 anna 4-pie share in 
the village and that it was the free portion 
of that share which was mortgaged failed, 
the plaintiffs clearly offered a further 
distinct plea that anyhow the rest of the 
property covered by the mortgags was not 
inclujed ia tha Oollector’s proceedings 
pad that the mortgage would hold good 
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as regards such further property. Now, 


if the present defendant-appellant’s case 
had been that numbers 10 and 52, in reality 
referred to the same lands as the numbers 
47, 17 and 9, I should certainly have ex- 
pected to finda specific plea from him to 
this effect in his written statement, dated 
24th September, 1925. The said written 
statefhent is, however, absolutely silent on 
the point and he therein rested his case 
on the facéthat the lease of Geld No. 47 had 
been given to him in the ordinary course 
of management and that, in‘any event, the 
mortgage having been executed when the 
Collector's proceedings were pending, the 
whole of it was void irrespective of the 
fact whether the subjects covered by the 
mortgage were all at the time in the 
hands of the Collector. On this latter 
point, I see no reason to differ from the 
decision of Kotval, A.J.C.,in Gangaram 
v. Ram Gopal (1); the incompetency of the 
mortgage only extended to the property of 
which the Oollector had expressly assumed 
management. 

It has next been urged in this acn- 
nection on behalf of the appellant that 


whatever interest he had inthe 2-anna 8- 


pie shara, necessarily must be con- 
sidered as having beenunderthe manage- 
ment ofthe Collector and that, therefore 
khudkasht field No. 47 came within the said 
head. I am unable, however, to accept 
this contention in the circumstances of the 
present case. Apparently, only specific 
khudkasht fields, viz., numbers 10 and 52 
of Jolwadi, were under the management 
of the Collector.: The obvious presump- 
tion must be that any other khudkasht 
field not so specified was not affected so far 
by the Oollector’s proceedings, and there 
having been neither allegation nor proof 
that khudkasht field No. 40 corresponds to 
any portionofkhudkasht fields Nos. 10 and 52 
the inference must be that khudkasht field 
No. 47 was not under the management of the 
Oollector. 


I now pass to the first and second 
grounds of appeal. The first ground, 
which is to the effect that the present 
appellant tookthe lease of field No. 47 with- 
out notice of the mortgage, has obviousl 
not got the slightest basis. The lease deed 
itself states that the field ig mortgaged 


(1) 61 Ind, Cas, 579; 18 Ñ, L. R. 14l; A I R, 1999 4. 
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and thatthe lessors wouldbe responsible 
to the mortgegees. Even so, however, it has 
been urged an behalf of the appellant that 
the fact thatthe lessee had notice of the 
mortgage is immaterial; that the lease 
was one given inthe ordinary course of 
management and thatthe mortgagors at 
the time were competent to give sucha 
lease. In this connection, Jam wholly at 
a loss to understand the finding of the lower 
Court to the effect that the leasé in ques- 
tion was given tothe appellant in the 
ordinary course of management—a finding 
relating to issue No. 10 (b). In para. 38 
of the lower Court’s judgment, where the 
reasons for that finding are given, you can 
find no discussion, whatever of the relevant 
question involved. f 


I accept the principles laid down by 
Hallifax, A. J. O., in his judgment 
in Karu v. Pandia (2), but I find 
it wholly impossible to apply in a 
gense favourable to appellant the said 
principla to the circumstances of the 
present case.. It is impossible to imagine 
„that the giving of this lease of what 
apparently formed a large portion of the 
khudkasht field attached to the village 


“ share was an ordinary and reasonable 


o 


incident of village management. The test 
is would the mortgagors have baen likely 
to have given this lease themselves if they 
had known that they would continue in- 
definitely as the owners of the property ? 
I think this question must undoubtedly 
be answered in the negative. The circum- 
stances all suggest that the lease in 
question was not given in the ordinary 
course of management but was granted 
with the express object of meanwhile 
making a large profit for the mortgagors, 
or seriously depreciating the value of 
the ‘security which the mortgagees were 
entitled to. In this connection, I find 


myself in full agreement with the remarks . 


of Mittra, A. J.O., in Shanker Singh v. 
Hukumchand (8). The present lease was 
given in perpetuity. If the land was so 
valuable that a nazarana of Rs. 1,000 could 
fairly be demanded for it, itisimpossible 
to suppose that the most serious loss 
would not be directly inflicted on the 
mortgagees when they subsequently came 
into the possession of the villages, for all 


75 Ind, Cas.°874; A. I. R. 1924 Nag, 296, 
47 Ind, Cas, 99; 14 N, L, R, 117 at p. 120, 
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they would receive would be a sum of 
Rs. 15-4 per year rental. The discrepancy 
between the capital sum of Rs. 1,000 paid 
and the yearly rental is sufficiently startl- 
ing, and when we keep in mind also the 
fact that the lease was a perpetual one, it 
seems to me utterly impossible to postu- 
late ef the cirgumstances of the present 
case that thé lease in question was an 
ordinary and reasonable act of ordinary 
management of the share on the part of 
the mortgagors. 

The respondents have alsoraised, apparent- 
ly for thefirst timein the course ofargument 
in this Court, the contention that there 
has been no proof that the mortgagors 
were entitled to grant the lease and that 
presumably this power rested with the 
lambardar. This was a matter for a 
specific pleading in the lower Court and 
I am not prepared to entertain this plea 
now, but, altogether apart from it, I find 
it wholly impossible to hold that the lease 
in question was a bona fide act in the 
course of ordfnary management,’ Over and 
above this, there is the undoubted fact that 
the present appellant had notice of the 
mortgage and under the lease-deed ex- 
pressly assumed responsibility with re- 
‘ference thereto. On the fact of the present 
case, therefore, the said lease not being, 
in my opinion, an ordinary bona fide one 
carried through in the course of the 
ordinary management of the village and 
the lessee having accepted it on the terms 
he did, there can,in my opinion, be no 
question but that field No. 47 is liable 
under the deeree obtained by the respond- 
ents. 

The appeal is accordingly dismissed. 
The appellant must bear the respondents’ 


costs. Oostsin the lower Court as already 
ordered. 
G. R. D, Appeal dismissed, 
A. N. A. 
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PRIVY COUNCIL. 
APPEAL Faos THE Rancoon Hica COURT. 
July 26, 1927. . Se 
Present:—Lord Sinha, Lord Blanesburgh, - 
Lord Salvesen, Sir John Wallis and 
Sir Lancelot Sanderson. | 
- _ MAUNG PO NYUN—Dzsrenpant— 
APPELLANT. | 7 
Ì Versus 4 
MA SAW TIN—PLAINTIFF—RESPONDENT, ' 
- Burmese Buddhist Law—Husband and wife 
Desertion—Divorce—Forfeiture of - husband's property 
—'Tirgin couple’, meaning of. : g 
Under the Burmese Buddhist Law although deser- 
tion by husband is a ground for adjudging divorce, 
it does not cause forfeiture to the wife of the whole 
of the property of the husband joint or separate. [p. 
18,-col. 2.] ` : 
- But in view of the;general rules of the Burmese 
Buddhist Law as regards -the interest which the 
wife obtains in the husband's property at. the time 
of the marriage the Court may award a reasonable 
share of the husband's property to the wife on her 
divorce. [p. 19, col. 2.] ` $ 
[The meaning of ‘virgin spouse’ considered but not 
decided.] h f 
Appealfrom a judgmept amd decree of 
the High Court, Rangoon (Heald and Chari, 
JJ.), dated the27th February, 1925, reported 
as 88 Ind. Cas, 402, affirming a decree of 
the District Judge, Myaungmya, dated the 
13th December, 1923, 
Messrs. Dunne K. C. and Raikes, for the 
Appellant. : ' 
Mr. Pennell, for the Respondent. _ 


d JUDGMENT. 

Sir Lancelot Sanderson.—This is 
an appeal by Maung Po Nyun, who was the 
defendant in the suit, against a decree of 
the High Court of Judicature at Rangoon, 
datedthe 27th February, 1925, affirming a 
decree of the District Judge of Myaungmya, 
dated the 13th December, 1923. - 
`” The plaintiff, who is the respondent in 
this appeal, brought the suit against her 
husband, claiming a divorce on account 
of his desertion and a -partition of the 


properties specified in the Schedules A and. 


B of ‘the plaint. She alleged that she was 
entitled to one-third of the properties 
in Schedule A and to one-sixth of the 
profits in Schedule B. : | 

The learned District Judge made a decree 
granting -the plaintiff a divorce and the 
shares in the above-mentioned properties 
which she claimed. The defendant appeal- 
ed tothe High Court, which dismissed his 
appeal with costs, 

At the hearing of the appeal before their 
Lordships, the learned Counsel, who appear- 


2 
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‘ed for the appellant-defendant, did not 
contest- the plaintiffs right toa decree for 
divorce, and the arguments on both sides 
were confined to that-part of the decree 
which awarded to the _ plaintiff one-third 


“ of the properties. mentioned in Schedule 


A and one-sixth of the profits specified in 
Sehedule B. 

The learned Counsel for ‘the appellant= 
defendant. did not contest the plaintiff's 
right to the one-sixth of the profits in 
Schedule B, but he argued that the plaintiff 
was entitled merely to one-sixth of the pro- 
perty comprised in Schedule A and not to 
one-third thereof, as deereed by the Courts 
in Burma. ? 

The appeal, however, involves much 
more than the point which has been stated’ 
above, and that is by reason of a principle 
which was adopted by the Courtsin Burma 
and upon which they based.their judg: 


ments. . 
’- For the moment it may briefly. by re- 
„ferred to in the words of the learned 


District Judge as follows:—‘Where a 
divorce is adjudged through the fault of 
one party, the innocent’ party obtainse 
all the property, including the joint pro- 
perty as well as the separate property of 
the guilty spouse.’ : 

-It is clear, therefore, from the above- 
mentioned statement, that this appeal 
involves a question of great importance, 
and itis necessary for their Lordships to 
decide whether this statement of the law, 
which must obviously have far-reaching 
effects, can, be supported, f gp, 

The facts of the case may -be -shortly ` 
stated as follows:— © j 

The defendant had married another wife - 
before he married the plaintiff. The first 
wife lived with the defendant and his adop- 
tive mother for some time, and then, in con- 
sequence of quarrels, the first wife left 
the defendant and went to live with her. 
parents. ~ = , 
“A few months later the defendant ex- 
pressed a desire to marry the plaintiff. 
and his mother accordingly approached the 
plaintiff's parents with a view to their 
daughter's marriage. PN R - 

The defendant had told his mother that 
he had severed his connection ‘with his 
first wife, and accordingly theedéfendant’s 
mother, when asked by the plaintifi’s parents 
as to the first marriage, assured them 
that the defendant had divorced his first” . 
wife, © ` ae i ; 
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The plaintiff's parents, having received 
this dssurance, consented to their daughter's 
marriage. fhe was married the same day 
and she went tolive with the ,defendant 
and his mother. 
Afew months 
mother died. i 
The defendant continued to live wish the 
plaintiff for ‘about twe months longer, 
and then, in or about April, 1920, he left her 
and went to live with his first Wife, whom, 
in fact, he had not divorced. The suit was 


later the defendant's 


filed in September, 1923, more than three | 


years after the plaintiff was deserted by 
the defendant, and it was found by the 
learned District Judge, and his finding 
has not been disputed, that during the 
period from April, 1920, up to September, 
1923, the defendant did not resume conjugal 
relations with the plaintiff, and did not give 
her any maintenance. 

The learned Judge found that the defend- 
ant deserted the plaintiff and that the mar- 
riage was brought about by the above-men- 
tioned misrepresentation, that his connection 
with his first wife had beensevered, and he 
eheld that the plaintiff was entitled to a 
decree for divorce. The High Oourt agreed 


. that the plaintiff was entitled to a decree 


for divorce, and that part of the decree, as 
already stated, has not been contested þe- 
fore their Lordships,” 

It appears that thedefendant’s mother 
died in January, 1920, and that about four 
months before she died she had given to the 
defendant by deed about 185 acres, which 
were pari of the 233°38 acres mentiored in 


- Schedule A. 


After her death her inheritance was 
divided, the defendant getting the house 
and the remainder of the property mention- 
ed in Schedul A, which included 29 acres 
which had been given shortly after the de- 
fendant’s marriage with the plaintif. 

On the question of partition, [both the 
Courts in Burma held that, inasmuch as 
the plainiiff was entitled to a divorce on the 
ground of the defendant’s desertion, she 
was, strictly speaking, entitled to all the 
husband’s property, except the first wife's 
interest therein ; or, stating the same pro- 
position in another way, that the plaintiff 
was entitled to all the husband's interest 
in the property, which would be consider- 
ably more than the shares which the plaint- 
iff had claimed in her plaint. The learned 

«Judges of the.High Oourt expressed the 
gpinion that it was difficult to. understand 
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on what principle the plaintiff's claim, was 
based ; but they came to the conclusion that 
as she had confined her claim to the shares 
mentioned in the plaint and had obtained a 
decree in respect thereof, they saw no rea- 


“gon for saying that the decree was wrong or 


that the defendant had been prejudiced 
by it. ° 

"The qflestich whether the plaintiff was 
entitled to all the husband’s interest in the 
property was argued at great length, and 
the attention of their Lordships was drawn 
to the translations of many of the Dhamma- 
thats and to many reported decisions. 


Their Lordships donot think it necessary 
to refer to them in detail, because it is clear 
as was admitted by the learned Counsel who 
appeared for the plaintiff, that there is no 
text which imposes forfeiture of property 
upon a husband who deserts his wife, and 
that there is no reported case in which a 
decree for forfeiture of his propery has been 
made against a husband by reason ef 
his desertione of his wife or one of his 
wives, 

Further, the learned Judges of the High 
Court stated that “itis admitted that the 
Burmese law books do not lay down any 
rule for partition on the divorce of the hus- 
band by one of two or more wives of equal 
status, and that there is no case-law on the 
subject. .It is, therefore, necessary to decide 
the matter in accordance with the principles 
of justice, equity and good conscience, hav- 
ing regard...tothe general rules of Burmese 
Buddhist Law so far as those rules can be 
applied.” 

Their Lordships. desire to make it clear 
that the opinion expressed by them is con- 
fined to the particular facts of this case and 


-the question arising in respect thereof; viz., 


assuming that the defendant deserted the 
plaintiff, his second wife, in April, 1920, and 
that for more than three years he did not 
resume conjugal relations and gave her no 
maintenance, and that consequently the 
plaintiff was entitled to a decree for a 
divorce, was she entitled to the whole of the 
hubsand’s interest in the property, which 
was the subject-matter in the suit ? 


The learned Counsel for the appellant 
argued strenuously that on the true con- 
struction of the plaint, the suit was really 
based on an allegation of divorce by mu- 
tual consent. 

Their Lordships are not able to accept 
that argument, and the case must be cone 
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sidered upon the basis of the findings of 
fact of the Courts in India. 

The learned District Judge -began his 
judgment on this part of the casa by saying, 
“ The parties will have to be considered as 
virgin couple,” ; 

Before his marriage with the plaintiff, 
the defendant had been married to another 


woman, who was alive at the time of the’ 


marriage with the plaintiff, and from whom 
he had not been divorced. 

The plaintiff, of course, had not ‘been 
married before, and, whilesome indications 
are to be found inthe texts to the effect that 
where the spouse in that position is the ag- 
grieved party, the union may be so describ- 
ed in proceedings for divorce, in their 
. Lordships’ opinion, it is not necessary in 
this case to decide the point and they must 
not be taken as affirming the above mention- 
ed proposition. h l 

Thé learned District Judge then proceed- 
ed to the statement which has already been 


quoted, and which for conyenience may be : 


re-stated, es follows :— 

“ Where a divorce is adjudged through 
the fault of one party, the innocent party 
obtains all the property, including the joint 
property as well as the separate property of 
the guilty spouse; but of course, the share of 
the head wife must be excluded.” i 

In their Lordships’ opinion, this state- 
ment is made in too wide and too general 
terms, | ° 

In the first place, it takes no account of 
the difference between the position, rights 
and duties of the . husband and those of 
the wife in Burmese Law. 

It is clear that the Dhammathats recog- 
nised the difference in many.respects, which 
it is not necessary to mention in detail. 

In the second place,as has already been 
stated, there is no case in which a wife has 
obtained a decree of forfeiture of all her 
husband's interest in the property on the 
ground of his desertion. 

It is also the fact that there is no casein 
which a wife has claimed such a forfeiture, 
and even in the case before their Lordships 
the plaintiff has not made such a claim. 

As already mentioned, the Dhammathats 
do not contain any text which provides that 
if the husband deserts his wife, or one of 
his wives, she is entitled to the whole of 
her husband’s interest in the property. 

In the Digest of Burmese Buddhist Law 
arranged by U Gaung, Vol. II, dealing with 

“Marriage, 68. 312 (Manugye), desertion is 
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dealt with, and some of the rights of.the 
parties ensuing upon desertion, such as the 
right to marry again, are deserihed. i 

If it had been the law that the husband 
would forfeit all his interest in the property, 
joint or separate, if he deserted his wife, 
or one of his wives, for three years’ and left 
her without maintenance, it is almost incon- 
ceivable that there would not have been 
found,in the Dhammathats a statement of the 
law to that effect, - % 

The proposition which the Courts in 

“Burma adopted as the basis of their judg- 
ment, viz., that because the defendant de- 
serted the plaintiff she was entitled to 
divorce with possesion of all the husband's 

-interest in the property, the subject-matter 
of the suit, is in itself a startling proposi- 
tion, and, if adopted, would have very far- 
reaching effects, 

There is no text in the Dhammathats or 
in the Burmese Buddhist law books to sup- 
port it, there is nocase-law on the subject, 
and the respondent’s learned Counsel was 
not able to draw their Lordships’ attention 
to any casein which even a claim based on 
such a proposition had been made. 

In these circumstances,. their Lordships 
are not prepared to accept and endorse the 
above-mentioned proposition. 

This, however, does not dispose of the 
appeal, because it still remains to be con- 
sidered whether the appellant-defendant has 
succeeded in showing sufficient reason to 
justify their Lordships in interfering with 
the decree which the plaintiff in fact ob- 
tained as to her shares in the property and 
the profits thereof, 

In deciding this question, their Lordships 
think it is material to take into considera- 
tion. the general rules of the Burmese 
Buddhist Law as regards the interest which 
the wife obtains in the husband’s property 
at the time of the marriage, and in the pros 
perty acquired by him after the marriage, 
and the fact that the Dhammathats treat 
the division’of property as part of the law 

of divorce; as to which there does not seem . 
to be any serious dispute. 

In their opinion, it is also material. and 
important to consider the facts of this case, 
as, for instance, that the marriage with the 
plaintiff was brought about by migrepre 
sentation, that the plaintiff wasear? entirely 
innocent party, that, shortly stated, the facts 
relating to the desertion were of an ag- 
gravated nature and quite whjustifiable 
and-that desertion, where there is q duty , 


a 


Burmese as a serious offence, : 

‘Taking. these matters into consideration 
and the above-mentioned rules of the Bur- 
mese Law as to the wife’s interest in her 
husband's property, their Lordships are 
not prepared to say that the decree appeal- 
ed from, which awarded to the plaintiff the 
shares in the properties in suit’ specified 
therein, was unreasonable or eontrary to 
justice, equity and good conscience. 

Their Lordships will, therefore, humbly 


advise His Majesty that this appeal should ` 


be dismissed with costs, 
“ Solicitors for the Appellant:—Messrs. 
Douglas, Grant & Dold. 

Solicitor for the Respondent:—Mr. J. E. 
Lambert. 


ALN. A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 


< Finst Orvitn Appears Nos, 3274 oF 1924 


AND 410 or 1925, 
July 20, 1927, 

- Present :—Sir Grimwood Mears, Kr, 
Ohief Justice, and Mr. Justice Lindsay. 
GANGA DIN AND ANOTHER—DEFENDANTS— 

; ` APPELLANTS 
versus 
RAM PRASAD— PLAINTIFF— 
RESPONDENT, 

Evidence Act (I of 1872), s. 115—Will by testator 
having defective title—Estoppel ‘of person -who takes 
possession under Will from disputing validity of 
Will. : 

“ One who obtains, or accepts, or retains possession 
of property under a Will and who neither has, nor 
professes to have, any title thereto except under the 
Will, is estopped, as-against any remainderman or 
other ‘person. claiming under the same Will from 
asserting that the testator was not entitled to such an 
estate in the property as he purported to devise er 
bequeath and, generally, from setting up any title to 
the property in himself which is independent of, and 
adverse to, the- Will, or any interest ofa different 
kind from that which he would have taken if the 


< property had passed by. the Will as it was im- 


pliedly represented ‘by him to have passed. [p. 22, 


_ col. 4 


el 
Board v. Board (1), followed. 
Paine v. Jones (2), distinguished. 


e. First appeals from the decrees of the Sub- 

Judge Budaun, dated the 31st May, 1924. 
„Sir Tej Bahadur Sapru and Mr. Harnan- 

dan Prasad, for the Appellants. 

' Mr. U. 6. Bajpai, for the Respondent. 


ad UDGMEN T'.—These two appeals arise 
; out of two suits which were tried separate- 
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_ to cemfort and support, is regarded by the 
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ly by two Subordinate Judges of Budaun. ' 
But as the claims were based upon similar 
causes of action and relate to the same, 
property, and as the same. questions arise. 
for determination in both cases the two 
appeals have been heard together and may. 
be disposed of by one judgment. 

The fqllowing pedigree will serve to show 
the nature of the claim put forward in 
either suit: ž 
Bhola Prasad, =married Musammat Jhunna Kuar, 

d. 1921:  - | - d. 1899. - 
| 


TEEPE I ET E 
Ishri Prasad, Jainti Prasad, - Ram Prasad, ral 
d. 1917 d i 


“d. 3. p. -plaintiff. mat 
| : 1911. Durga Kuar, 
\ 
_ Pitam Prasad, Gaya Prasad, 
- plaintiff. plaintiff. 


The property in respect of which thé 
two suits were brought was admitted in 
the Court below to have been at one time 
the absolute estate (stridhan) ‘of a lady 
named Radhika Rani, who was the mother, 
of Musammat Jhuna Kuar, wife of- Bhola 
Prasad. oe : 

On the death of her mother the property 
descended to Musammat Jhuna Kuar who, 
on. the 13th August, 1899, executed a Will 
(Ex. 1, page 20, of the paper-book of F. A. 
No. 324 of 1924), Sheclaimed to be the 
full owner of the property and disposed 
of it in favour of her husband Bhola 
Prasad and her three sons, Ishri Prasad, 
Jainti Prasad and Ram Prasad. 

The construction of this Will.is in con- 
troversy in both the appeals now before 
us; -for the present it is sufficient to 
say that the plaintiffs in the two suits 
are founding their title upon the Will. 
Jhuna Kuar died a few days.after this Will 
had ‘been executed, and itis an admitted . 
fact that her husband Bhola Prasad then 
came into possession of the property. ; 

In the year 1802 Bibi Durga Kuar, the 
daughter of Jhuna Kuar, put forward a 
‘claim to this property on the ground that 
she was entitled to it by inheritance from 
‘her mother.. She disputed the right of her 
father Bhola Prasad to get the property 
‘under Jhuna Kuar’s Will, and she was, 
‘apparently, about to bring a suit to enforce 
her claim when she and her father agreed - - 
‘to submit their respective claims to arbi» 
tration by a.deed executed on the 10th 
August, 1902,, (Ex. 11, page 21, paper- hook 
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of F. A. No. 324 of 1924). On the 14th 
August, 1902, an award was delivered, which 
declared that Bhola Prasad was the owner 
of the lands now in dispute under the Will 
of Jhuna Kuar. The arbitrators, ‘however, 
were of opinion that Bhola Prasad should 
be generous towards hig daughter and 
they awarded her a 3-biswa*sharé in the 
item of landed property situated in Mauza 
Dudhari. . ee i 

Subsequently, and before his death, 
which took place in 1921, Bhola Prasad lost 
‘the rest of thé imnioveable property which 
came to him by the Will. It passed ‘into 
the hands of Ganga Din and his wife 
Musammat. Dulari, who are the contesting 
defendants in both the suits and are in 
possession. The first of the two suits, the 
one which has given rise to First Appeal 
No. 324 of 1924, was brought by Ram 
Prasad, the only surviving son of Bhola 
-Prasad. He put, forward the case that 
„Bhola Prasad took only an estate for life 
‘under the Will of Jhuna Kuat, and that he 
(plaintiff), as remainderman, was entitled 
to possession after his father’s death, 

The defence to the claim was ‘that Bhola 
Prasad was not a mere life-tenant of the 
| property, but was the’ absolute owner. It 
was pleaded, firat, that the Will gave Bhola 
Prasad anabsolute estate and that there 
was no valid gift overtothe sons. In the 
next place it was pleaded that Bhola Prasad. 
had acquired an absolute estate by adverse 
possession. This defence was based upon 
the assertion that Jhuna Kuar herself hay- 
ing succeeded by inheritance to her 
mother’s stridhan had no more than a life- 
interest and could -not dispose of the pro- 
perty by Will. The real heir, after J huna’s 
death, was her daughter, Musammat Durga 
Kuar, and, therefore, Bhola took possession 
without title, and, having been in for more 
than twelve years, had acquired a full 
title by prescription. | : 

Again it was pleaded that the arbitra- 
tion proceedings in 1902, to which we have 
already referred,. constituted a “family 


settlement” which was binding upon the. 


plaintiff Ram Prasad, and which conferred 
an absolute title upon Bhola Prasad; and 
lastly it was suggested that the suit was 
barred by estoppel, both under s. 4l, 
Transfer of Property Act and s. 115, Evi- 
dence Act. 

The Subordinate Judge overruled these 
defences and gave Ram.Prasad a decree 
for one-half of the property in suit. . His 
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decision, in substance, 
Prasad having entered under the Will was 
estopped from: denying the title. of his 


-testatrix. He found ‘that the Will. gave 


Bhola Prasad only a life-interest and that 
there was a gift over by way of remainder 
to thg sons of Bhola Prasad, which neither 
Bhola nor the defendants who are his 
successors-in-interest: could be permitted 
to dispute.e 
One of the three sons to whom an estate 
in remainder was given had died without 
issuein 1911: his name was Jainti Prasad, 
His vested interest, therefore, passed to 
his two brothers Ishri and Ram Prasad 
enlarging their shares to one-half each. 
Ram Prasad was, therefore, declared to be 
entitled to a half share in the property in 
suit and a decree was made accordingly. 


After Ram Prasad’s suit had been decreed, 
the two sons of Ishri Prasad, who had died. 
in 1917, came forward to claim the other 
half of the property. They too founded 
their case upon the Will of Jhuna Kunwar, 
but their suit failed. : The Subordinate 
Judge who dealt with their suit was of 


‘opinion that the arbitration award of 1902 


put these plaintiffs out of Court. He held 
that the arbitration proceedings amounted 
to a family settlement under which the 
rightful owner, i. e, Musammat. Durga 
Kunwar, gave the bulk of the property to 
her father, Bhola Prasad, who thereupon 
acquired an absolute title. 


First Appeal No. 410 of 1925 is directed 
against this decree-in the second suit. The 
plaintiffs are the appellants and maintain 
that they ought to have been given a half 
share on the same grounds as Ram Prasad, 
their uncle, got a half share in the earlier 
suit. ' . 

Tc come 
termination in the twoappeals, itis to be 
observed, first, that it is common ground 
that Musammat Jhuna Kunwar had no 
interest inthis property extending beyond 
her lifetime. lt was the stridhan of her 
mother Radhika Rani, and descended, in 
the firstinstance, to Jhuna Kynwar who 
took-merely the ordinary Hindu female’s 
estate. On her decease the property ought’ 
to have descended in turn to her daughter 
Durga Kunwar witha similarestate. After 
Durga Kunwar’s death (she isstill altve) 
the son of Jhuna Kunwar, that is Ram 


Prasad, would take as heir if he survived” 


his sister. Bhola Prasad, the husband of 


was that Bhola ` 


now to thequestions for ` de- 


e . 
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na Kunwar, had no title whatever to 
this property. 

The situation, then, is that Jhuna 
Kunwar, with only a life-estate in the pro- 
perty, but believing herself to have an 
absolute estate which she could devise made 
this Will of the 13th August, 1899, which 
purported to confer upon her husband an 


interest which was to take effect immediate- 


ly upon her death. It is not to“be doubted 
that Bhola Prasad did enter under the Will. 
This is quita plain from the recital con- 
tained in the deed by which he and Durga 
Kunwar agreed to submit their dispute to 
arbitration: (cf. Ex. 11, page 21, paper- 
book, F. A. No. 324 of 1924). We cannot 
accept the contention that Bhola Prasad 
got jPoeeeeion otherwise than under the 

ill. 

As to the construction of the Will both 
Subordinate Judges have held that Bhola 
Prasad took nothing more than a life- 
estate, and,in our opinion, that decision 
is correct. When the document is read 
as a whole there can be no doubt as to 
the intention of Jhuna Kunwar. She first 
declares that, if she dies before her husband, 
he will be the owner of her entire pro- 
perty,but she then goes on to say that 
“he may enjoy. the income from the said 
property up to the time of his death” 
and that, afier his death, her sons will 
be entitled to the estate, The Will concludes 
with a direction that in no event shall Bhola 
Prasad’s issue by a second wife, in case he 
marries again, take any portion of Jhuna 
Kunwar’s estate. 


It is plain beyond all argument, there- 
fore, that nothing more than a life-interest 
was conferred upon Bhola Prasad. 


‘As for the arbitration award, which 
settled the dispute between Bhola Prasad 
and Durga Kunwar in 1902, it can have 
no effect upon the interests of the plaint- 
iffs in the present suits. They were no 
parties to the proceedings and are in no 
way bound by them. The case was not one 
ofafamily settlement. Bhola Prasad’s two 
eldest sons, Ishri and Jainti, were alive 
then: and of full age (see the recital in the 
Will of 1899), and itis not possible to con- 
ceive that there could be any arrangement 
by ,way of fatnily settlement to which they 
were not parties. 

The Subordinate Judge who tried the 
second suit was wrongin holding that the 
award could affect the plaintii's rights 
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either as a family settlement or in any other 
way. 

The matter in dispute, therefore, is re- 
duced to a narrow compass. There are two 
sets of plaintiffs setting up title to pro- 
perty under a Will. Admittedly their testator 
had no devisable interest in the property 
and the” plafntiffs can succeed only “by 
showing that the defendants who derive 
their title from Bhola Prasad are estopped 
from denying the right of Jhuna Kunwar 
to make this Will. 

The Subordinate Judge who decided the 
earlier of the two suits.was of opinion that 
the defendants were so estopped. The 
other Subordinate Judge thought that, 
if Bhola Prasad’s title was derived from 
the Will, then he and his representatives- 
in-interest would be so estopped; but, 
as already explained, he came to the 
conclusion that Bhola Prasad’s title was 
acquired under the award and not under 
the Will—a conclusion which we consider 
erroneous. The first Subordinate Judge 
was, in our opinion, clearly right. The 
case is covered by the rule laid down in 
the leading case of Board v, Board (1), 
namely, thata person who claims under a 
Will, and retains - possession under the 
Will, is estopped from denying its validity 
as against everybody interested in the 
Will. = 

There has been much case-law on this 
subject, and in the course of the arguments 
we have been referred to practically all 
the authorities in the English reports. 

We think the law is correctly reproduced 
in the following passage taken from Spe: cer 
Eons on Estoppel by Representation, para, 

“One who obtains, or accepts,or retains 
possession of property under a Will and 
who neither has, nor professes to have, 
any title thereto except under the Will, is 
estopped, as against any remainderman or 
ether person claiming under the same Will 
from asserting that the testator was not 
entitled to such an estate in the property 
as he purported to devise or bequeath and 
generally, from setting up any title to the 
property in himself which is independent 
of, and adverse to, the Will, or any interest 
of a different kind from that which he 
would have takenif the property had passed 
by the Will as it was impliedly represented 
by him to have passed. The above formula, 


Q) (1874) 9 Q. B. 48; 43 L. J: Q. B. 4; 29 L. T. 459; 
AUR a ee L. T. 459; 
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it will be observed, is confined to cases 
where the party not only professes to have, 
but actually has, no title to the property 
except under the Will.” 

It is this rule which has to be applied 
to the case now before us, We have already 
explained that when his wife died Bhola 
Prasad had not, and could aot have had, 
any title to the property except under the 
Will made by his wife. The person entitl- 
edin law «tto the property on Jhuna Kun- 
wars death was her daughter Durga 
Kunwar. 

Bhola Prasad, as we have said, entered 
into possession under the Will and the 
consequence-is that he and those who 
claim under him are debarred now from 
asserting that Jhuna Kunwar was not en- 
titled to such an estate in the property as 
she purported to devise. Nor can the 
defendants now representing Bhola Prasad 
set up any title in him or themselves 
independent of and adverse to the Will. 
The plaintiffs, who claim under the same 
Will as remaindermen, are entitled to the 
benefit of this estoppel, 

It has, however, been strenuously argued 


that the rule in Board v. Board (1) should. 


not be applied here. It is said that .the 
principle of estoppel laid down in that 
case has been held not to apply to a certain 
type of cases of which Paine v. Jones (2) is 
an example, 

This question is discussed by Stirling, J., 
in his judgment in Dalton v. Fitegerald (3). 
Speaking of the cases which have arisen 
under Wills he divides them into two 
classes. 

The first is, where a testator having 
either no titleor an imperfect title toland 
devisesit by specific description to or upon 
trust fora person for life with remainders 
over. Board v. Board (1) is acase of this 
class where the testator being simply a 
tenant by courtesy, had nothing to devise. 
In such cases the doctrine of estoppel is 
applied and, according to Stirling, J.,no 
doubt has ever been thrown upon that 
class of cases. 

The second class is the one where a 
testator having a good titleto property has 
not effectually devised it and the tenant 
for life of the property effectually devised 
by the Will hasentered justasif it had been 
ineluded in a valid devise and acquired 


(2) (1874) 18 Eq. 320; 43 L. J. Ch. 787; 30 L. T.779; 
W. R. 807. | 
(9) (1897) 1 Cb, 440; 
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by possession a title Zagainst: the „heir. 
Such cases, of which Paine v. Jones (2) 
isa leading example, arose most frequent- 
ly under the law as it stood prior to the 
Wills Act when a testator was incompe- 
tent to devise land acquired subsequently 
to his Will.. Stirling, J., points out that 
there%s a conflict of opinion regarding the 
application ofthe doctrine of estoppel in 
cases of thig type. ; 
However that may be, it is manifest that 
the case we are now considering does not 
fall within this second class: it clearly 
falls within the first. Itis not pretended 
that Jhuna Kunwar had a good title to 
this property, that is, a title which she 
could effectually devise; and that she failed 
to dispose of it by Will effectually. On the 
contrary the case is that she had a defective 
or limited title which she disposed of on 
the assumption that it was absolute and 
perfect. That is thecase of Board v. Board 
(1) where the testator, a mere tenant by the 
courtesy, assumed that hehada devisable 
interest. He created a life-estate in favour 


of his daughter with remainder to his. 


grandson. The daughter entered under 
the Will, and it was held that the defendant 
claiming through her was estopped as 
against the plaintiff, the assignee of the 
remainderman, from disputing the validity 
of the Will. 

For these reasons we hold that in the 
two suits now under appeal the plaintiffs 
were entitled to succeed; there was in 
naither case any valid defence to the claim. 

In Firat Appeal No. 324 of 1924 judg- 
ment of the trial Court was in favour of 
the plaintiff and was right. This appeal, 
therefore, fails and is dismissed with costs. 

In Firat Appeal No. 410 of 1925 the claim 
was dismissed wrongly by the Subordinate 
Judge. The appeal is, therefore, allowed, 
the decrees of the Court below is set aside 
and the suit is decreed with costs to the 
plaintiff in both Courts. 

By-the Court,—As First Appeal No, 
410 of 1925 has been decreed, the result is 
that the case will go back to the Oourt of 
first instance for determination of the 
mesne profits which were claimed in thé 
plaint. $ 


a. N. A. Appeal No. 324 of 1924 dismissed. 


Appeal No. 410 of 1920 dllowed, 
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BOMBAY HIGH COURT. 
- ORIGINAL O1viL JORISDIOTION. 
“ October 18, 1926, 
Present:—Mr. Justice Mirza. 
BAI PANBAI—Appnioant 
` versus l 
MORARJI KANJI—Opposite Parry. : 

‘ Succession AcE (XXXIX of 1925), s. 817—Pr®bate— 
Inventory and accounts, how to be. filed—Procedure— 
Remedy of parties interested. ` . 

. The intention of, the Legislature under s. 317 of 
the Succession Act appears to be that the inventory 
‘and accounts filed under that section should, so fax. 
as the proceedings on the ‘I'estamentary Side are 
concerned, be regarded as final. The protection 
afforded to parties interested in the Will is that if 
the inventory and the accounts are intentionally 
false in any particular, the executor or administrator 
makes himself liable to punishment under-the Penal 
Qode. Another-remedy open to the interested parties 
would be to filean action against the executor or ad- 
ministrator questioning the correctness of the accounts. 
rp. 24, col. 2; p. 25, col. 1.] 

The practice: of the Bombay High Court is to 
require an ,executor to file the inventory and 
accounts with the Testamentary Registrar. The exe- 
cutor is not required to pass ‘his inventory and 
accounts before the Commissioner for taking ac- 
counts. [p; 24, col. 2.] , ra 

FAOTS.—One Amarsey died leaving a 
e Will providing forthe payment of Rs. 100 


_ per month to his widow Bai Panbai for 
e maintenance. 


She was also. allowed. the 
use of cartain ornaments of - the value of 
Rs. 5,000 during her life. The executor 
Morarji did not file his accounts as he 
was bound to do under the Indian Succes- 
sion Act. Panbai applied to the Oourt 
for compellmg bim“ to-do so and he filed 
the accounts under the orders of the 
Court. Panbai alleged that the accounts 
were incorrect. and. prayed that a Commis- 
sioner should be appointed before whom 


- the executor may be ordered to pass his 
inventory and accounts.. . 5 
Mr. Kanga, Advocate-General, for the. 
Applicant. . 


Mr. Taraporewala, for the Opposite Party. 


JUDGMENT.—[His Lordship stated 
the facts and proceeded:—] Bai Pan- 
bai’s application is based on the English 
practice in the Probate Division. Williams 
on Executors, Vol II, page 1663, (llth 
Edition), guotes that practice to be as 
follows:— : < 

“An esecutor-or administrator may be 
compelled to exhibit an inventory, and 
render an *acgount of. his administration of 
thé personatestate of his testator or intestate 
in the Probate Division at the instance of ‘2 


** legatee or nett of kin, or of a creditor; but 


neither an exeeutor noradministrator can be 
e 4 
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cited by the Probate Division ex oficio to 
account.” ~ p | 

According to Tristram and Ooote’s Pro- 
bate Practice, page 324 (latest edition), the 
proceedings are instituted by means of a 
summons in Chambers. - 

The Advocate-Géneral on behalf of the. 
applicant, conterfds that our Court is bound 
to follow the English practice under the 
provisions of r. 609 of the High Court 
Rules. That rule provides that:— 

. “En cases not provided for by this Ohapter, 
or by the rules of procedure laid down in . 
the Indian Succession Act or by Probate and 
Administration Act, 1881, or by the Civil. 
Procedure Code, the practice and procedure 
of the Probate Division of the High Court of 
Justice in England shall be followed so far 
as they areapplicableand not ‘inconsistent 
with this Chapter and the said Acts.” 

~ Section 317 of the Indian Succession Act, 
1925, provides that:— ` : A 

. “(1) An executor or administrator shall, 
within six morths from the grant of Probate 
or Letters of Administration, or within such 
further time as the Court which granted 


. the Probate or Letters may appoint, ex- 


hibit in that Court an inventory con- 
taining a full and true estimate -of all the 


. property in possession, and all the credits, 


and also all the debts owing by any person 
to which the executor or administrator is 
entitled in that character; and shallin like 
manner, within one year from the grant or 
within such further time as the said Court ` 
may appoint, exhibit an account of the 
estate, showing, the assets which have come 
to his hands and the manner in which they 
have been applied or disposed of........ "i 

(4) The exhibition of an intentionally 
false inventory or account under this section 
shall be deemed to be an offence under s. 193 
of that Code (The Indian Penal Code).” - 

The practice of our Court has been to 


‘require an inventory and accounts to be filed 


with the Testamentary Registrar. The exe- 
cutor or administrator is not required to 
pass his inventory and accounts before the ` 
Commissioner for taking accounts. , 

Lamofopinion that the practice followed 
by our Oourtso far is correct. The inten- 
tion of the Legislature under s. 317 of the 
Indian Succession Act appears to be that 
the inventory and accounts filed under 
that section should,so far as the proceed- 
ings on the Testamentary Side are concern- 
ed, be regarded as final. The protection 
afforded to parties interested in. the Will is 
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that if the inventory and the acounts are 
intentionally false in any particular, thè 
executor or administrator makes himself 
liable to punishment under the Indian Penal 
Code, The other remedy open to the 
interested parties would be to file an action 
against the executor or administrator, ques- 
tioning the correctness of the ig 

In Sarat Sundari Barmani v. Uma Prosad 
Roy Chowdhry (1) the point before the learn- 
ed Judges was whether it was open to the 
District Judge of his own motion to re-open 
an account which was certified by his pre- 
decessor as “accounts checked and reported 
to be correct” and to compel the executor 
to pass his accounts before an officer of the 
Court.. The Appeal Court held that all 
that the District Judge had to do was to sea 
that the inventory and accounts satisfied the 
requirements of the section, that is, that 


the inventory appeared on inspection to be’ 


a full and true estimate of all the property, 
credits and debts and that the account on 
inspection appeared really to be a true one 
showing the assets and “their disposal 
(page 636*):— > 

“To ascertain this it would be necessary 
that the inventory and account should be 
passed under some examinations by the 
Judge's staff so as to detect manifest 
mistakes or omissions. If such were dis- 
cussed, the papers would not satisfy the 
section; and the Judge would have power 
to require the executor or administrator to 
amend the account in order to comply with 
the section; and for this purpose the section 
empowers him to extend the time.” 


The learned Judges at page 639* mention- 
ed that reference had been made to the Eng- 
lish practice and held that Eaglish practice 
was hardly a guide 
the provisions ofthe Indian Succession Act 
differed very materially from the law in 
Eogland, 

In my opinion, whatever rights the appli- 
cant had, as the legatee underthe Will, are 
now merged in the agreement of December 
20, 1923. | 

The learned Advocate-General contends 
that she is entitled to come in under the 
provisions ofthe English practice as next 
of kin. The English practice refers to 
next of kin in connection with an ad- 
ministrator and not an executor. If the 
applicant has any rights dehors the Will, 


(1), 31 O. 628; 8 C. W. N. 578. 
“Page of 31 O.—{£d.| 
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her proper remedy is +o file- an action 
against the executor of her husband's estate 
to claim an enhanced maintenance or a 
widow's life-estateas she may be advised. 
The present proceedings, in my opinion, are 
misconcsived. The summons, therefore, 
will be discharged. 

Having regard to the fact that this point 
had not beforecome up for decision in any 
case in this Court of which I am awara, 
and asthe applicant appears tohave been 
misled by the English practice on the point, 
I think the proper order will be that there 
should be no order as to costs, Counsel cer- 
tified. ` 


Z. K. Summons discharged. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Drogers Nos. 416 
TO 419 oF 1925. 
July 15, 1927, 
:—Mr. Justice B. B. Ghose 
s and Mr. Justice Roy. 
BANGSHIRAM MANDAL AND OTHERS — 
DEFENDANTS—ÅPPELLANTS 
- Versus 
PRASANNOMOYI DEBI—PLAINTIFF 
AND ANOTHER—Pro forma DEFENDANT— 
i RESPONDENTS, 

Landlord and tenant—Construction of patta—Rent 
payable partly in kind and partly in cash—Market 
price of grain fixed—Suit for arrears of rent— 
Fluctuation of market price—Landlord, a whether 
entitled to value of paddy at current rate or rate fixed 
in patta—Uravoidable reason’, indefiniteness of. 

A patta after stating that rent will be payable -in 
cash and in paddy provided that, iffor an unavoid- 
able reason the tenant is unable to pay the paddy, 
its market-price at the rateof Rs 4 per pali should 
be paid. This amount was fixed at Rs. 31-5 and the 
total price of the paddy together with road and public 
cesses were to be paid according to certain kists. In 
a suit for rent the landlord claiméd the ‘price of 
paddy which was not delivered at its market price 
on the date of suit : ? 

Held, (1) that the landlord was not entitled to claim 
the value of paddy at its market-price at the date of 
suit but only its price as stated in the patta; [p. 26, 


Present 


1. 2. 
a) that the fact that no unavoidable reason was 
pleaded by the tenant was quite immaterial as it ia 
too vague an expression for any Court gf Justice to 
take cognisance of. [ibid.] 


Appeals against the decrees of the Dis- 
trict Judge. Khulna, dated the 4thof No? 
vember, 1924, modifying those of the Munsif, 
Third Court, Bagerhat, dated the 17th of 
December, 1923, in Nos, 416, 418 and 419 and 
No, 417dated the 22nd of Jaruary, 1924, 


respectively. 
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Dr, J. N. Kanjilal (with him Babu 
Nripendra Chandra Das), for the Appel- 
Jants. 

Rai Dwarkanath Chakravarti Bahadur 
and Babu Hemendra Chandra Sen, for the 
Respondents. ; 

JUDGMENT. —Thesefour appgalsarise 
out of four suits for rent. The only ques- 
tion in controversy is whether, according to 
the terms of the patta by which rent was 
payablepartly in cash and partly inkind by 
delivering a certain quantity of paddy, for 
non-delivery of the paddy, the present 
market price should be recovered by the 
plaintiff or the price stated in the patta. 
After stating that the rent will be payable 
in cash and in paddy, the words in the 
patta are to this effect: “If for an unavoid- 
able reason you are unable to pay the paddy 
its market: price at therate of Rs. 4 per pali 
should be paid. The amount is Rs. 34-5. 
The total price of the paddy together with 
road and public works cesses amounting to 
Rs, 50 should be paid according to the kists 
given below and you will take a receipt 
after payment of the money.” Then it 
follows—Except on the ground that all the 
lands of the mahal lay fallow, you shall not 
pay the price of the paddy.” Then follow 
the other provisions which it is unnecessary 
to mention. At the end of the document, 
the kistsare given. It is stated that the 
cash rent is Rs. 15-liand the price of paddy 


is Rs. 34-5 making a total of Rs. 90. 
Lastly, different ists are given in 
which the amount of Rs. 50 was to 


be paid. Ths Munsif gave adecree to the 
plaintiff according to the price of the paddy 
fixed in the patta, that is to say Rs. 345-0, 
The District Judge reversed that decision 
and gave the plaintiff a decree at the rate 
claimed, viz., the present market price ofthe 
paddy. On appeal by the defendantsit is 
contended on their behalf that, having 
regard to the terms in the patta, they are 
not bound to pay more than the price of 
the paddy stated inthat document. It is 
contended on behalfof the plaintiff-respond- 
ent that that price was fixed in the happening 
of one event anly, that is, if for any unavoid- 
abl reason tha tenant was unable to pay the 
value stated instead of the paddy if the 
whole ofthe land remained fallow, other- 
wise, the, Plaintiff is entitled to get the 
present market value of the paddy. Upon 
reading the,entire paita we are unable to 
agree with the District Judge and to ac- 


e cept the contentionon behalf of the respond- . 
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ent. Even ifit be considered to be’a suit ` 
for damages, the amount of damages is 
mentioned in the deed itself. That being 
so, we cannot say that the amount should . 
be in lieu of the paddy at one rate if the 
tenant cannot deliver the paddy for any ` 
unavoidable reason and at a different rate 
for apy other Treason which the Court does - 
not consider to be unavoidable. The ques- ` 
tion that no unavoidable reason was plead- 


-ed seems to us to be quite immaterial be- 


cause it is too vague for any Court of 
Justice to take cognizance of. The defend- 
ant may egay “I am too poor” or other 
things may be said in support of his in- 
ability to pay. These are matters which 
cannot be taken into consideration. Where, 
as a matter of fact, the landlord has chosen 
to fix the priceand stated the kistsin which 
the rent is to be paid on that basis it must 
be considered that at the time the landlord 
thought that the highest amount that could 
be realised on account of the paddy was 
fixed underthe,contract if by some chance 
theprice ofthe paddy has increased sub- 
sequently, it does not seem to be right that 
that contractisto be given the go-by by giving 
the present market price to the plaintiff. 
In this view, the decree of the Subordinate 
Judge must be set aside and that of the 
Munsif restored with proportionate costs in 
both the Courts. ' 

This judgment will govern all the four 
apveals 


A.N. A, Appeals allowed. 


OUDH CHIEF COURT. 
Szcoxp Ovit Appar No. 258 oF 1927, 
October 24, 1927. 
Present:—Mr. Justice Pullan. 
Thakur SUBHKARAN SINGH 
AND ANOTHER—D&F&NDANTS—A PPELLANTS 
VETSUS 
Thakur GANESH BAKHSH SINGH 
AND OTHERS— PLAINTIFFS — RESPONDENTS. 

Co-sharers—Partition—Plot of land left joint—One 
co-sharer taking exclusive possession and planting 
trees—Right of other co-sharers to joint possession of 
land and trees. 

Ina partition between co-sharers a certain plot of 
land was left undivided for the joint use of all the 
co-sharers. One of the co-sharers took exclusive 
possession of the said plot and planted trees thereon, 
In a suit by the other co-sharers for joint possession 
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Held,” that the plaintiffs were entitled to joint 
possession of the land and the trees planted there- 


on. 

Midnapur Zamindary Co. v. Naresh Narayan Roy 
(1), distinguished. 

Appeal against the decree of the Sub- 
ordinate Judge, Sitapur, dated the 4th 
June, 1927, in Civil Appeal No. 55 of 1926, 
modifying that of the Munsif, Biswarf, dated 
the 29th November, 1926. 

Mr. Ali Zaheer, for the Appellants. 

Mr, Bishambhar Nath Srivastava, for the 
Respondents. , 

JUDGMENT.—The appellants in this 
case are co-sharers in the village who have 
taken exclusive possession of a plot which 
is recorded as being in the Shamilat patti 
of all the co-sharers. The appellants have 
planted trees in this plot in an attempt to 
incorporate it in their own grove. The 
plaintiffs in the suit are members of the 
co-parcenary body who put forward the 
reasonable plea that they should be given 
joint possession in the land which was 
actually given them as jointfand by the 
partition, The suit has been resisted on 
many grounds but it is evident that the 
appellants’ main interest is to retain their 
trees. In argument I have been referred 
to the decision oftheir Lordships ofthe 
Privy Council reported in Midnapur 
Zamindary Co. v. Naresh Narayan Roy.(1). 
Their Lordships in that case remarked 
that ‘in India each co-sharer in common 
land is entitled to cultivate in his own 
interests in a proper and husbandlike man- 
ner any part of the lands which is not 
being cultivated by another of his co- 
sharers......... Such an exclusive use of lands 
held in common bya co sharer is not an 
ouster of the co-sharers......... When co- 
sharers cannot agree as to how any land held 
by them in common may be used, the remedy 
. ofany co-sharer who objects to the exclusive 
use by anotherco sharer of the lands held in 
common is to obtain a partition of the lands.” 
Ono the basis of this ruling I am asked to 
hold that the proper course for the plaintiffs 
to have adopted was to file a suit for parti- 
tion. Obviously such a course is impos- 
siblein a case where partition has already 
been effected, and all that the parties wish to 
doisto sub-divide asmall portion of land 
left for the joint use ofthe co-sharers. In 


(1) 80 Ind Oas. 827; 51 I. A. 293; A.I. R. 1924 
P. C. 144; 26 Bom. L. R. 651; 47 M. L. J. 23; 510. 
631; 35 M. L. T. 169; (1924) M. W. N. 723; 29 ©. W. N. 
34; 20 L. W. 770; L. R. 5 A. (P. O.) 137; 23 A. L. J. 76; 
3 Pat; L. R. 193; 6 P, L. T. 750 (P; O.) nra 
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my opinion this is a case in which the other 
co-sharers are fully entitled to get joint 
possession of the plot and so far the decree 
of the lower Appellate Oourt is correct. I do 
not, however, understand from that decree 
whether the lower Appellate Court meant 
to. uphold the decision of the Court of 
first instance, to the effect that joint posses- 
sion was to be given by uprooting the 
trees, nor db I see how joint possession 
can be given by uprooting the trees; rather 
it appears to me that by planting trees on 
joint land the appellants must be assumed 
to have been acting in the interests of all 
the co-sharers who will all alike profit from 
the planting of these trees, How they can 
enforce their rights to the profits of the 
trees by uprooting them is not clear to 
me. All that,in my opinion, the plaintiffs 
are entitled to isa further declaration of 
their rights in the enjoyment of the land, 
that is to say it should be made clear that 
they are entitled to the use of the land. It 
was the finding of the lower Court that the 
land was used for irrigation purposes and 
if itis found thatthe appellants’ trees in- 
terfere with irrigation it might be neces- 
sary to remove them, but there is no such 
finding of the Courts and I have no reason 
to suppose that the planting of trees in- 
terferes in any way with the use of the 
land for irrigation. I, therefore, uphold 
the judgment of the lower Appellate Court 
but add to his decree these words, that 
“the trees along with the land remain in the 
joint possession of the parties and that 
all rights formerly exercised by the co- 
parcenary body of the land,such as the 
rights to irrigation, shall remain intact.” 
Under the circumstances the parties will 
bear their owncostsin this appeal. The 
ordersas to costs in the Courts below are 
maintained. 
G. H. 


A, N. A. Judgment upheld. 


BOMBAY HIGH COURT.. 
IxsoLvexcy Oase No. 36 or 1925. 
March 4, 1927. e 
Present :—Mr. Justice Takyatkhan. 
MOTOR EMPORIUM COMPANY ° 
versus 
N. H. MOOS. ° 
Companies Act (VII of 1918), ss. 228, 229, 280—~ 
Presidency Towns Insolvency Act (III of 1900), 8. 49° 
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—Winding-up of company—Crown debts, . whether 
entitled to priority— Prerogative of Crown—Construc- 
tion of Statute. 

The Orown has a right, in the winding-up of a 
Company under the Companies Act, to the payment 
of its debts in priority to all the other creditors 

-of the Company. [p, 29, col. 2.] $ 
_ Section 229nf the Companies Act read with s. 228 
of the Act makes the provisions of's. 4@ of the 
‘Presidency Towns Insolvency Act applicable in the 
case of insolvent Companies. [ibid.] 
’ Wherever a Statute has dealt withthe powers ofa 
‘Grown under@its prerogative, the prerogative must be 
taken to be merged in the Statute and the powers 
previously within the prerogative can be exercised 
‘only in the manner and subject to the limitations con- 
tained in the Statute. [p. 28, col. 1. 
. De Keyser's Royal Hotel Ltd. v. Regem (1) and In re 
Webb & Co. (Smithfield) (5), applied. 
Mr. Kanga, Advocate-General, for the 


Secretary of State. 


JUDGMENT.—An important question 
under the Indian Companies Act has been 
‘raised in this liquidation as regards the 
right of the Crown in a winding-up to pay- 
mentofits debt in priority to all other 
creditors of the Oompany. 

The Secrstary of State for India is. a 
judgment-creditor of the Oompany in 
‘liquidation for Rs, 3,922-15-8 including costs, 
for monies due in respect of certain trade 
or commercial dealings between the parties, 
and he claims that his debt is a Crown debt 
-and that under the Indian Companies-Act it 
is entitled in the winding-up to priority of 
payment over all other creditors of the 
‘Company. 


It is not disputed that the debt is a 
Crown debt but the liquidator denies that 
itis entitled to priority under the Indian 
Companies Act. 


It is to be observed at the outset that 
the Orown has two distinct prerogatives of 
which it may avail itself bothin bankruptcy 
and in the winding-up of Companies. The 
one is that the Crown is not bound by ‘the 
Statute unless by express mention or neces- 
sary implicetion, and can, therefore, pursue 
its remedies irrespective of any limitations 
imposed by such a Statute. The other pre- 
rogative is the right to be paid in priority 
to all other creditors of equal degree, when- 
ever the rights of the Crown and the sub- 
ject come into competition. Where, how- 
ever, the Legislature has dealt with the 
powers udder the prerogative, the preroga- 
tive must be taken to be merged in the 
Statute, and the powers previously within 
the prerogative can be exercised only in the 

, manner and subject to the limitations con- 
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tained in the Statute. See De Keyser’s Royal 
Hotel Lid., v. Regem (1). | 

. In these proceedings, however, no 
question of the aforesaid common law pre- 
rogative of the Crown arises, forthe right of 
the Crown to priority has been dealt with 
by the Indian Companies Act and the argu- 
ment on both sides has been confined to the 
provisions of that Act. 

In the insolvency of an individual all 
Orown debts are entitled to priority of pay- 
ment overall other debts under s. 49 of the 
Presidency Towns Insolvency Act ; and the 
Advocate-General contends that these pro- 
visions of the Insolvency Law have been 
assimilated in the Indian Companies Act 
and made applicable in the winding-up of 
a Company in liquidation by s. 229 of the 
Indian Companies Act, thereby putting 
Crown debts in winding-up! in the same 
position as Crown debts in insolvency, His 
case, therefore, rests on s. 229 read with s. 49 
of the Presidency Towns Insolvency Act. 

On the bther hand the liquidator con- 
tends that s. 229 has no application. For, 
it does not refer to matters of substan- 
tive law in insolvency but only to the “rule” 
made under the Insolvency Act, and it is 
such “rules” only which are made appli- 
cable in winding up and these “rules” 
ate no provision for priority of Orown 

ebts. 


It is further contended on bshalf ofthe 
liquidator that the only provision in the 
Indian Companies Act dealing with the 
priority of Crown debts is contained in 
s. 230 of the Act which expressly gives prior- 
ity only to those Crown debts which are 
therein mentioned, and that, therefore, s, 230 
must be regarded as exhaustive and Crown 
debts not included in the section must: be 
taken to have been excluded from priority. 
It is urged that the Orown debt in question 
obviously does not fall under s. 220, for 
that section provides for priority only of all 
“ revenue, taxes, cesses and rates payable to 
the Crown” whereas the Crown debt ia 


. question is merely a trading debt, and it 


has, therefore, no priority over the other 
creditors. i 

Putin the form of an issue, thə con- 
tentions of the -parties, therefore, come to 
this : whether the priority of payment of 
all Crown debts which prevails in ingol- 


(1) (1919) 2 Oh. 197 at p. 216; 88 L. J. Oh. 415; 120 
L. T. 396; 63 S. J. 445; 35 T, L. R. 418, 
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veney under s. 49 of the Presidency Towns 
Insolvency Act obtains equally in the wind- 
ing-up of a Company in liquidation by rea- 
son of s. 229 of the Indian Companies Act, 
or, whether only those Crown debts have 
- priority in winding-up which are expressly 
mentioned in s. 230 ofthe Act. The answer 
to this depénds on whether s.°229 intgoduces 
the provisions of s.: 49 of the Presidency 
Towns Insolvency Act into the Indian 
_Companies Act. 


Section 49 (1) (a) of the Presidency 
Towns Insolvency Act provides that “ in 
the distribution of the property of the: in- 
solvent there shall be paid in priority to all 
other debts —(a) all debts due to the Crown 
or to any local authority,” so that in insolv- 
ency all Crown debts are given priority 
over all other debts of an insolvent. Section 
929 of the Indian Companies Act provides 
that “in the winding-up of an insolvent 
Company the same rules shall prevail and 
be observed with regard to the respective 
rights of secured and unsecuréd creditors 
and to debts provable...as are in force for the 
time being under the Law of Insolvency with 
respect to the estates of persons adjudged 
insolvent,” Itis, therefore, argued that under 
8, 229 debts due to the Crown in winding-up 
are entitled to the:same priority which they 
have under s. 49 of the Presidency Towns 
Insolvency Act, and that, therefore, the 
Crown debt in this liquidation is entitled to 
priority. : 

So far as the argument is based on 
the use of the word “rules” in s. 229 I am 
unable to aceept the liquidator’s conten- 
tion. The “rules” referred to in s. 229, 
have reference to “the rules that shall 
prevail and'be observed with regard to the 
respéctive rights, etc.” which can refer only 
to matters of substantive law, such as are 
contained in s. 49 of the Presidency Towns 
Insolvency Act. To placea construction 
that by these rules is meant the rules 


framed under the Presidency Towns Insol-. 


vency Act would be, repugnant to the 
context, The words in s. 22d “the same 
rules shall prevail...as to debts provable” 
‘are wide enough to bringin that part of 
the insolvency law which directs which 
kind of debt is to be paidin priority to 
others, that is to say, 
s. 49 of the Presidency Towns Insolvency 
Act apply in cases of winding-up of insol- 
vent Companies, This construction is sup- 
ported by English decisions, See In re 
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the provisions of | 


s re? e 

29. 
Leng (2), In re Heywood (3), In re Whitqker 
(4), In re Webb & Co. (Smithfield) (5), 
affirmed by the House of Lords in Food 
Controller v. Cork (6). 

Relying on the last mentioned case the 
liquidator further argued that priority as 
regards Orown debts should be confined 
to the debts mentioned in s. 230 of the 
Indian Companies Act. Under the English 
Law, the proyisions of the Bankruptcy Act 
as regards priority of Crown debts are the 
same as are contained in the English 
Companies Act of 1908, s. 209; and the 
difficulty which arises here from the differ- 
ence between s. 49 of the Presidency Towns 
Insolvency Act and s. 230 of the Indian 
Companies Act does not now exist under the 
English Law. The ratioin Food Controller 
v. Cork (6) seems to be that whenever 
a Statute refers to the rightsof the 
Crown the prerogative of the Crown should 
be confined within the limits mentioned 
in the Statute.- Applying that principle, 
effect must be given to s. 229 read with 
s. 228 which make the provisions ofs. 49 
of the Presidency Towns Insolvency Act 


. applicable in case of insolvent Companies, 


On these. grounds, Iam unable to accede 
to the argument of the liquidator, and must 
hold that the Crown has, in winding-up, 
the priority given toit under s, 49 ofthe 
Presidency Towns Insolvency Act, There 
is no reason why the creditors of an insol- 
vent Company should bein a better posi« 
tion as regards priority of Crown debts 
than the creditors of a private individual. 
J, therefore, hold, that the Crown 
debt in this liquidation is entitled to be 
paid in priority. Costsof both parties to 
come out of assets in the hands of the 
liquidator: those of the liquidator to ba 
taxed as between attorney and- client, 
Counsel certified. f 
| Lastly, I: may add that having regard 
to the different and various activities of 
Government in this country of a commercial 
nature, the Legislature might well consider 
whether the law in India should not be 
brought in line with the law prevailing 
(2) ae) 1 Ch. 652 at p. 657; 64 L. J. Oh, 468; 12 R, 
2; 712 L. T. 407; 43 W. R. 406, aes 
` (8) (1897) 2 Oh. 593 at p. 598; 67 L J. Oh. 25; 77 Ly 
TD (1901) i Gh. Dat p14; 701. J ? : 
108; 88 L. T. 449,17 TLR. 24. CA a 
(5) (1922) 2 Oh, 369; 91 L. J. Oh. 741; 127 L, T. 373+ 
“665. J. 438; 38 T. L. R. 579. ae nh 
(6) (1923) A. O, 647; 92 L, J, Ch, 587; 67 S. J, 78% 39 
T, L. R, 699. E 
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in England, ‘and by express’ enactment 
confine the preferential treatment of Crown 
debts to the debts mentioned in s. 230.3 


A, N. A. Order accordingly. 





MADRAS HIGH COURT. 
SEGOND CIVIL APPEAL No. 328 or 1924. 
April 1, 1927. 
Present:—Mr. Justice Waller and 
Mr. Justice Madhavan Nair, 
T, VENKATASUBBA RAO—PLAINTIFF— 
APPELLANT 


versus 
B. SIVAJI alias BALAJISWAMI— 
DEFENDANT—RESPONDENT. 

Inam—Service inam land—Resumption by Govern- 
ment—Suit by grantee for ejectment—Burden of proof 
of right to eject, 

When the right of Government to resume an 
inam is questioned by a person who was not a party 
to the resumption proceedings, the Government or 
its assignees will have to substantiate the right. [p. 
39, col.:2; p. 31, col. 1.] 

There is no presumption that an inam grant is a 
grant of both the varams. A grantee who claims 
the right to eject, has, therefore, to prove that the 
‘kudivaram right was included in the original grant 
where the defendant does not admit that he came 
ae ne possession ofj the lands as a tenant. [p. 31, 
col, 1. 
` Chidambara Sivaprakasa Pandara Sannadhigal v. 
Veerama Reddi (1), followed, : 

Nainapillat Marakayar v, Ramanathan Chettiar (2), 
distinguished. 

Second appeal against the decree of the 
Bub-Judge, Berhampore, in A. S. No. 62 
of 1923, preferred against that of the Court 
‘of the District Munsif, Aska, in O. 8. 
No, 892 of 1920, f 

Mr. S.T. Srinivasagopalachariar, for the 
Appellant. 

Mr. K. N. Rajagopala Sastri, for the Re- 
spondent. 

JUDGMENT.—The facts of the case so 
far as they are relevant to the present 
second appealare very simple. The plaint- 
iff is the proprietor of Devabhumi village. 
His suit is for possession of the suit lands 
and for arrears of rent. He alleged that 
the lands formed the emoluments of a 
barber's tervice inam, that the Govern- 
ment resumed the inam in 1416, and grant- 
ed hima patta and that when the defend- 
ant refused, to pay the rent demanded of 
bim, he gave him a notice to quit and 
filed this suit. The defendent amongst 

“other things ccntended that the suit lands 
‘didnot form part of the karber's service 
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inam and that the plaintiff had en no 
account any right to eject him. Various 
issues were raised in the case; but the 
main issue was “whether the plaintiff has 
the right to eject the defendant?” 

The District Munsif found that the lands 
formed part ofthe barber’s service inam 
and thatthe plaintiff proved his right to 
eject the defendant. His conclusion on the 
latter point was mainly based on the 
ground thatin the case of inam grants, the 
grant was ofboth the rarams and that the 
defendant had adduced no evidence to show 
that the inam consisted only of the melvaram 
right. He further supported his conclusion 
by referring to the fact that “the Govern- 
ment also appeared to have dealt with the 
land as inam” in its resumption proceed- 
ings. He, therefore, came to the conclusion 
that the Government has a right toresume 
the grant and give patta tothe plaintiff, 
A decree was, therefore, given in plaintiff’s 
favour. 

In appeal the learned Subordinate Judge 
held that inlaw. thereis no presumption 
that an inam grant is a grant of both the 
varams, that each case has to be judged 
on its .meritsand that in this case it was 
not proved by the plaintiff that the original 
grant was by one who owned the kudiva- 
ram right and that the kudivaram right 
was included in the grant, He, therefore, 
held that the plaintiff was not entitled to 
a deeree. The learned Subordinate Judge 
also held that the Government's resumption 
proceedings willnot in any way bind the 
defendant. The District Munsif's decree 
so far as it related to the recovery of 
possession was, therefore, reversed. ` 

In second appeal the plaintiff-appellant 
first argued thatthe resumption proceed- 
ings of the Government in 1916 obviously 


-related to a resumption of both the varams 


and that under s. 111, Regulation VI of 
1831, and the Board’s Standing O. LV, cl. 3 
it is not now open to the Court to re-open 
the question and find out the nature of 
the original grant. We are not satisfied that 
these provisions in any way support the . 
appellant’s contention, No authority has 
been cited in justification of the argument, 
The defendant was not a party to the 
resumption proceedings. There is nothing 
to show as pointed out by the learned Sub 
ordinate Judge that “either the resump- 
ticn orthe grant of patta was made after 
notice to the defendant.” It appears to 
us that when the right of Government to 
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resume an inam is questioned, the Govern- 
tment or its assignees will have to sub- 
stantiate the right. 

The real question for consideration is 
“what is the nature of the original inam 
grant?’ Was the original grant by one who 
owned thekudi:aram right and did the 
grant include thekudivaram right? Accord- 
ing to the decisions of ths Privy Ooùncil, 
there is no presumption that an inam 
grant is a grant of both the varams; each 
case has to be decided on its facts and 
merits [see Chidambara Sivaprakasa 
Pandara Sannadhigal v. Veerama Reddi 
(1)] and since the appellant claims the right 
to eject, he has to prove that the kudiva- 
ram right was included in the original 
-grant. The decision in Nainapillai Mara- 
kayar v. Ramanathan Chettiar (2) is inappli- 
cable to the present case as the defendant 
does not admit that he came into the pos- 
session of the lands as a tenant, 

The suit lands forma pre-eettleament inam. 
It was originally in the possession of a 
barber but though the lineal descendants of 
that barber arealive, the lands. have been 
in the possession of the defendant and 
his ancestors for a very long time. The 
defendant had been making money pay- 
ments to the plaintiff, which payments, how- 
ever, do not form the basis for this suit. 
How the defendant or his ancestors came 
into possession is not explained. The only 
evidence with regard to the nature of the 
grant is the gudikat account. It does not 
show that land itself constituted the 
emoluments of the service. The learned 
Subordinate Judge refers to the evidence 
regarding the nature of the grant in para, 
9 of his judgment. We agree with his 
conclusion based on the evidence that the 
plaintiff has not proved that the Govern- 
ment has aright to resume theland and give 
him a patta. The Appellate Court’s decree 
is, therefore, right. 

We may note that the respondent before 
us has sought to support the lower Court's 
decision on other grounds also relying on 
Ayyagart Venkata Suryanarayana v. Makka 


(1) 68 Ind. Cas. 538; 45 M. 586; 16 L. W. 102; 31 M. 
L. T. 54; (1922) M. W. N. 749; 43 M. L. J. 640; A. I. R. 
1922 P. O. 292; 37 O. L. J. 199; 27 O. W. N. 245; 491. 
A. 286 (P. O 


>: ; 
(2) 82 Ind Oas. 226; 47 M. 337; A.I. R. 1924 P, O. 


65; 19 L. W. 259; 22'A. L. J.130; 34 M. L. T. 10; 
(1924) M, W. N. 293; 46M, L. J. 316; 10 O, & A. L 
5 83; 28 O. W. N. B09; 51 L A, 83; L, R. 5A. (P. 0) 
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Venku Naidu (3) and the defendant's advers 
possession against the plaintiff for dve 
12 years; but as we are of opinion tha 
the decision of the learned Subordinate 
Judge, on the ground on which he has 
based it, is right, we did not hear his 


supplemental arguments, The second 
appeal ig dismissed with costs, 

V. N. V. 

A. N. A. Appeal dismissed. 


(3) 97 Ind. Cas. %53; A. I. R. 1926 Mad. 1155, 





BOMBAY HIGH COURT. 
LAND Acquisirion REFERENCE No. 4 or 1925, 
March 25, 1927. 
Present:—Mr. Justice Talyarkhan. 
GOVERNMENT or BOMBAY 
VETSUS . 
N. H. MOOS.’ 

Land Acquisition Act (I of 1894), ss. 11, 28 (2)— 
Acquisition of toka land—Claimant, whether entitled 
to 15 per cent. on entire market value or only on his 
interest—‘Market-value,’ meaning of. 

The expression ‘market valué of the land’ in s. 23: 
sub-s. (2) of the Land Acquisition Act prima facie 
means the market value of all interests in the land; 
but in cases where Government have an interest in 
the land that expression must mean the claimant's 
interest alone, that being the only interest acquired 
by Government. [p. 33, col. 2.] 

Where land in which Government have an interest 
is acquired, the fifteen per cent. awardable under 
s. 23 (2) of the Act should, therefore, be calculated’ 


not upon- the entire market value of the land but . 


only upon the value ofthe claimant's interest after 
deducting the amount payable to Government. [ibid.] 
Government of Bombay v. Esufali (4\ and Mangal- 
das Girdhardas v. Assistant Collector, Ahmedabad 
(5), applied. ; 
FAOTS.—Oertain lands held on toka 
tenure were acquired by the Government 
under the Land Acquisition Act. The Land 
Acquisition Officer fixed the entire value 
of the lands at Rs. 82,000, valued the 
Government claim at Rs. 38,908-7-8 and, 
deducting the latter amount from the entire 
value, awarded Rs.43,351-8-4 with 15 per 
cent. on the said amount, to the claimant, 
The claimant contended that the officer 
should have awarded 15 per cent. not on 
the value of his own interest, namely, 
Re. 43,351-8-4 but on the entire value of 
the land, namely, Rs. 82,00), The matter 
was consequently referred to the Court, 


Mr. Kanga, Advocate Genera? for tha 


Government, : 
Mr. Mulla (with him Mr, B, J, Desai), tox 
the Olaimants, i 


39 

e JUDGMENT.—[His Lordship stated 
the facts end proceeded:—] In his applica- 
tion the claimant sets out seven grounds 
of objection to the award, which may be 
grouped together under the following 
heads, namely.— 

(4) That Government not being. a “person 
interested” within the meaning 8fs. 4 (b) 
of the Land Acquisition Act they are not 
entitled to any portion of the ecompensation. 

(it) That in any event the amount award- 
ed by the Land Aequisition Officer to Gov- 
ernment is excessive. i ` 

(iii) That the Land Acquisition Officer 
ought to have added 15-per cent. not merely 
to the belance of the compensation after 


deducting the amount awarded to Govern- - 


ment, bus to the aggregate compensation, 
namely, Es, 82,260. 

The Government claim was valued by the 
Land Acquisition Officer on a particular 
basis, After the award was made a Divisional 
Bench of this Court laid down in Moos v. 
Government of Bombay (1) the principles 
on which Government claim for toka should 
be valuec. Ifthose principles were accept- 
ed in the present case, the Government 
claim would be reduced from Rs, 38,$08-7-8 
to Rs, 29,244, Government accordingly 
agreed to refund the difference, namely, 
Rs. 9,664-7-8 to the claimant, and they 
refunded the same with fifteen per cent.. 
added thareto and interest thereon at 6 
per cent. per annum. te ae, 

At the hearing before me, Mr. Mulla. for: 
the claimant abandoned the first ground of 
objection. No question arises now under 
thesecond ground of objection as the par- 
ties are agreed as tothe valuation of the 
Government claim. The only. point, there- 
fore, that remains to be considered is that 
raised by the third ground of objection. 

To appreciate the .points raised by. 
the parties under the third. ground, it is 
necessary to refer to certain -provisions of 
the Land Acquisition Act. : 


The first section to be noted is s. 11 
by whick itis provided that the Collector 
after meking the inquiry, prescribed by 
the seet?on, shall make an award under his 
hand of— : 

(i) the true area of the land; 

(itp the compensation which in his opin- 
ion sbalbbe allowed for-the land; and 
(iii) the apportionment ofthe compenea- 


0) o Ind, Oas, 357; 27 Bom, L, R, 1237; A, L R 
1926 Bom, 47, 
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tion among all the persons known or be- - 
liaved to be interested in the land... 

Before passing further it may be ob- 
served that the expression “compensation”, 
necessarily includes the value of all inter- 
ests in the land for, the same has to be 
apportioned among all persons interested 
in theland, “The Land Acquisition Officer,,. 
in the present case, does not state in his 
award the value ofall interests, which is 
Rs. 82; 260. To this extenthis award does 
not comply with the provisions of cl, (14). 
It is also to be observed, and it was con- . 
ceded by the Advocate-General, that Govern- 
ment are not “a person interested in the: 
land” within the meaning of s. 11 (iii). 

The next section to which reference may“ 

bemade is section 23, Thatsection’applies in 
terms to the Court; but iite provisions have 
been made applicable to proceedings before 
the Land Acquisition Officer, by virtue of 
s. 15 of the Act. Section 23 says that:— 
: “In determining the amount of compen- 
sation to ebe awarded for land acquired 
under this A&t, the Court shall take into 
consideration,” six matters, being those 
comprised in the six clauses to that sec- 
tion. “The matter comprised in the first- . 
clause is “the market value of the land,” . 

Sub-clause (2) of s. 23, which is most- 
material to the present case, is as follows: — 

“In addition tothe market value of the 
land as above provided, the Court shall in- 
every case award asum of fifteen per cen- 
tum on such market value, in consideration. 
of the compulsory nature of the acquisition.” 

Pausing here fora moment it may be 
observed that the compensation to be award~" 
ed under s. 23 (1) may be the market value: 
only or that it may consist of the market: 
value and the remaining five items or some 
or oneof them. The fifteen per centum 
provided for ins, 23 (2) has to be added 
only to the market value and not to any 
otheritem. Moreover, it has to be added 
to the market value of “the land” and the 
whole question in this case is what is 
meant by the expression “the land” in 
ss. 23 (2). . 

It has been contended by the claimant 
that the words “the land” mean the market 
value of all interests in the land under 
acquisition which, he says, in the present 
case, is Rs. 82,260, and thatthe Land Acquis: 
sition Officer ought to have added the fifteen 
per cept. in the first instance to Rs. 82,260, 
that he should have then deducted. 
Re, 29,244 being the amount of the Governs 
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ment claim from Rs, §2,260+15 per cent., 
and-awarded the balance to the claimant. 
The first because this contention is borne 
out by the decisions in Collector of 
Belgaum v. Bhimrao (2) and Trustees for the 
Improvement ofthe. City of Bombay v. 


Jalbhoy Ardesir Sett(3) which were cited for ` 


, this, by the ` 
Advocate-General on behalf'of Government, . 


the claimant. 
The answer. given tv 


is, first, that-in ‘cases where Government 
have an interest inthe land under acquisi- 
tion, the words “the land” mean the claim- 
ant’s interest alone in the land, and, 
secondly, that ifthe claimant’s arguments 
weré to be accepted by the Court, the claim- 
ant would be receiving 15 per cent. on the 
amount of the Government claim,—a result 
which on the face of it is inequitable. In 
support of the first branch of the argument 
reliance was placed on a ruling of a Divi- 
sional Bench of this Court in Government 
of Bombay v. Esufali (4). Inthat case the 
relation between Government and the 


claimant was that of landlogd and tenant’ 


and the question for the ° determination of 
the Court was whether Government were 
entitled to.any portion of the compensation. 


It was held by Macleod, J., that they were 


not, Butthe -decision was reversed in 
appeal. Inthe course of his judgment 
a sak J., observed as follows (page 

im. 

“In Trustees for the Improvement of the 
- City -of Bombay v. Jalbhoy Ardesir Sett (3), 
following Collector of Belgaum v. Bhimrao 
(2:,1 expressed the opinion that the Act 
contemplates an inquiry to ascertain the 
value of the land itself considered as if all 
interests combined to 
reason at present to alter that opinion as to 


the general scheme of the Act. It is, bow- 


ever, admitted that’ the point now before us 
was not decided in Jalbhoy's case (3), but is 
res integra for our decision now.....But... 
there isnothing in the Act which excludes 
from its operation cases where Government 
. hold some interest in theland to be acquired.’ 


The “care was remanded to the trial’ 


Judge for the determination of the follow- 
ing issues:— j 


-- (i) Atthe material time what interest had’ 


the respondent (claimant) in the land (apart 


from the building itself)? 
(2) 10 Bom. L. R. 657. 
(3) 3 Ind. Cas. 757; 11 Bom. L. R. 674; 33-B. 483, 
(4) 5 Ind. Cas. 621; 12 Bom, L., R, 34; 34 B. 618, 


: #Pago of 14 Bom, L R— [KA] 
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sell; and Isee no. 


= $o 

(ii) To what compensation is he entitled - 
in respect of tbat interest ? 

This -decision is an authority fèr thè 
proposition that where Government- have 
some interest in the land to be acquired, 
all that the claimant is entitled tois the- 
value of his interest in the land, and it is 
this value alone that has to be determined 
by the Court. This case waè followed in 
Mangaldas Girdhardas v. Assistant Collector, ` 
Ahmedabad (5) and the ‘ruling was accepted ` 
by Macleod, C. J.,in Muosv. Government of ` 
Bombay (1) cited above. te 

It was pointed out by Mr. Mulla for 
the claimant that both in Hsufali’s case (4) 
and Mangaldas’ case (5) the relation between 
Government and the claimant was that of 
landlord and tenant, while in the preséni 
case Government claimed no proprietary ` 
interest in the land under reference, but ' 
had only arightto levy toka assersment, 
with the additionai right to increase the 
assessment in 1929-30, Butin Moos's case 
(1) also the onlyclaim of Government was ` 
for toka assessment, as in the present case, 
and Macleod, O. J., accepted the principle of- 
the decisisn in Esufalt's case (4) though it 
wasa reversal of his own judgment deliver=. 
ed: while he was a puisne Judge. eee A 

I think that prima facie the expres- - 
sion “market value of the land” in e. 23 
(2) means the market value of all interests.” 
in the land, But.in cases where Govern- 
ment have an interest in the land, that 
expression must mean claimant's interest 
alone, that interest being the only interest’ 
that is acquired by Government In the 


es 


. present case, Government have admittedly 


an interest in the land, though it is au 
interest limited to their toka claim. The 
Land Acquisition Officer, it seems, followed 
thedecisionin Hsufali's case (4) and he 
determined the market value of the claim» 
ant’s interest alone and added fifteen per 
cent. to it. 


As regards the contention that it 
would be inequitable if the claimant were 
to get 15 percent. on the ameunt’ of the 
Government claim, I think that the Court’ 
has to determine the meaning of the eection 
in question, and.if.the plain meaning of 
the section involved such a ‘result,’ the’ 
Court must give effect to it, leaving it to ` 
the Legislature to remedy the defect. “In 
the present case, however, tke question of 


(6)-64 Ind, Cos, £64; 28 Bom L. R 148; 45 B, 27%, e 


34 ? 
inequity does not ‘arise in view of the inter- 
pretation I put upon this section. 

The srefereace must, therefore, be dis- 
missed, 

As regards costs, it is to be observed that 
after the reference was filed, Government 
paid to the claimant Rs. 11,114-3-8 in all, 
thus admitting-the validity of the claimant's 
objection that the amount awarded by ethe 
Land Acquisition Officer to Government 
was too much. Atthe same time the only 
point argued before me was ast8 the 15 
per cent. and on this Government have 
succeeded. 

The order for costs, therefore, will be— 

(i) Government to pay claimant's costs 
of the correspondence between the parties 
from July 18, 1925, to May 4, 1926, includ- 
ing the correspondence between theclaim- 
ant’s attorneys and the claimant's engineers 
between those dates in connection with the 
toka claim of Government, 

(ii) Claimant to pay cost of Government 
up to July &, 1925, and also costa of 
Government after May 4, 1996, up to 

` February 27, 1927. including costa of all 
postponements. 5 
e (iii) As to costs after February 27, 1927, 
up to and including to-day, 
bear his own. 
* (iv) Claimant to pay costs of Government 
after to-day, 


ANA, Reference dismissed, 


MADRAS HIGH COURT, 
Orv Revisian PETITION No, 916 or 1926, 
: April 5, 1927. 
Present :—Mr. Justice Wallace. f 
RAMANATHA MUDALIAR anp AN- 
OTaER—PRTITIONERS 


versus É 
T. K. VIJAYARAGHAVALU NAIDU 

— RESPONDENT, 
Provincial Insolvency Act (V of 1920), 
Summary administration of insolvent's estate —A ppoint- 
ment of interim Receiver, effect of—Purchaser in 

execution sale, rights of. : 

When summagy administration of the estate of a 
debtor has been ordered the property of the debtor 
* under s. 74 (it) of the l’rovincial insolvency Act vests 


in the Court as a Receiver on the date of admission. 


of the insolwengy petition, in the sense in which the 
term is used in ‘s “8 (2) and not, merely as an interim 
Receiver, and When the property is so vested it 
cannot, without ihe permission of the Court, be 
. fha subject of en exeqution sala, 


RAMANATHA MUDALIAB V: VIJAYARAGHAVALU NAIDU, 


each party to 


s. 74 (i) 
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But if property which has so vested in the Court is 
sold in execution without the permission of the Court, 
a purchaser who has bought in good faith is entitled 
to retain the property, and the creditors of the ingol- 
vent are entitled only to the sale-proceeds of the . 
Property as assets for distribution among them. 


Petition under s 75, cl. 1 of Act V of 1620, 
praying the High Court to revise the order 
of the District Court, East Tanjore at 
Negapatam, in ©. M. A. No. 73 of 1926, pre- 
ferred against that of the Court of the 
Subordinate Judge of Negapatam, in EK. A. 
a 278 of 1926, in S. O. S. No. 2025 of 
192}, . 

Mr. S T. Srinivasagopalachariar, for the 
Petitioners, - 

Mr. K. S. Desikan, for the Respondent, 


JUDGMENT.—Second petitioner seeks 
to have revised an order of the Districs 
Judge, Negapatam, setting aside a Court exe- 
cutionsale at which the second petitioner was 
the Court auction-purchaser. The date ot 
sale was 16th April, 1926. On 7th April, 1926, 
the judgment-debtor had presented .an 
insolvency petijion to the District Munsif 
of Negapatam. The District Munsif passed 
an order on that petition which has occa- 
sioned a good deal of confusion. He ap- 
pointed the Official Receiver an interim 
Receiver and ‘directed that the property vest 
in him and then went on to say “summary 
administration has been ordered. " Now, 
when summary administration has been 
ordered, the property of the debtor under 
8, 74 (ii) vests. in the Court as a Receiver 
on the date of admission of the insolvency 
petition. Hence the appointment of an 
interim Receiver was not only -superfluous 
but also misleading. The property had al- 
ready vested in the Court “as a Receiver” 
and the Court, therefore, was the Receiver, 
16 is contended. by the petitioner that as 


-only an interim Receiver had been appoint- 


ed the vesting of the property in him could 
not avail to defeat the execution sale, and 
thats. 74 (ii) means no more than thatthe 
Court halus the property as an interim . 
Receiver. lam not able to endorse this 
view. The language of s. 74 (ii) is almost 
the same as that of s. 28 (2) and the woros . 
“ vesting "and " Receiver ’ must be inter- 
preted in the same way -in both sections : 
ro one has contended that when the vesting 
inthe Receiver within s. 23 (Z) has comeinto 
force, the property is so vested that it can, 
without the permission of the Court, be ihe 
subject of au executicn sele, Similarly 
vader p 74 (ii) I take it that when the Pran 
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perty ‘is vested in the Court as a Receiver, it 
_ holds it, not as interim Receiver, but as a 

full Receiver in the sense in which the 
term is used in s. 28 (2). It follows then 
that on the admission of the insolvency 
petition ithe Court held. the judgment- 
debtor's property as a Receiver and was so 
holding it when the executidén sale took 
place. : 

So far I do not disagree with the learned 
District Judge. But he has-omitted to con- 
sider the provisions of s. 51 of the Act, es- 
pecially sub-s, (3). As I read that section, if 
the petitioner was a Court-auction-purchaser 
in good faith, heis entitled to retain the 
property and the creditors of the’ insolvent 
are entitled only to the sale-proceeds of 
the property as assets for distribution among 
them, 1. e., the sale would not be set aside 
but would prevail against the Receiver, 
and the property could not be returned to 
the Receiver, as the lower Court has order- 
ed. Thelower Court has, therefore, omitted 
to apply the proper law to the case 
and it will, therefore, have to go into this 
question and decide whether s. 51 (8) applies 
to the case. 5 

I set aside its order and direct that it 
re-hear the appeal, both parties being 
allowed to adduce evidence. Costs. in 
thia Court and below will abide the 
event, ab 


NTV Case remanded, 


OUDH CHIEF COURT. 
Crvin Reviston No. 42 of 1927. 
October 17, 1927. 
Present:—Sir Louis Stuart, KT., 

2 Chief Judge. 
Darogha AZAM ALI—PuatntirF— 
APPLICANT 
Versus 
SHAMSHER ALI—DEFENDANT 
OPP: SITE Party. 

Limitation Act (IX of 1908), Seh. I, Art. 120--Money 
advanced for purchase of horse-—Agent buying mare— 
Sale of mareby agent—Right of lender to follow pro- 
ceeds in the hands of agent ~Limitation. 

A advanced money to S to buy him a horse. S 


bought 8 mare which A refused to take. S retained the - 


mare and agreed to return the amount on selling the 
mare, S then sold the mare, whereupon A sued for 


recovery of thelopu more than three years alter the 


date of the loan} 


‘a horse. 


AYAM ALI V, BHAMSEBR ALI. 85 


Held, that A badan equitable right to’ follo% the 
proceeds in the hands of S who was merely an agent 
and the suit being governed by Art. 120 of the first 
Schedule to the Limitation Act was within time. 

Revision against adecfee of the Sub- 
ordinale Judge, Sitapur, dated the 26th May, 
1927.. 

Mr. M. Ayub, for the Applicant. 

Mr. S. M. Ahmad, for the Opposite-Party. 

JUDGMENT.—The facts are as fol- 
lows. Darogha Azam Ali asserts that he ad- 
vanced Rs, 160to Shamsher Ali in order that 
Shamsher Ali-might purchase for him a 
horse of a price up to this amount, The 
money was advanced on the 25th December, 
1923. Shamsher Ali is alleged to have 
purchased a mare of this value. Darogha 
Azam Ali is alleged to have refused 
to acceptthe mare stating that he wanted 
Ib is alleged that Shamsher Ali 
retained the mare and agreed to return the 
Rs. 160 and he is alleged to have sold the 
mare in May, 1924, The suit was brought 
on the 25th February, 1927. The learned- 
Small Cause Court Judge has dismissed the 
suit holding that it was barred by limita- 
tion, I cannot agree with the.learned Small 
Oause Court Judge on this point. It appears 
to me that thisisclearly a ease in which 
Shamsher Aliisalleged tohave sold goods 
as an agent entrusted to him by his 
principal Darogha Azam Ali and is alleged 
to have retained the proceeds which the 
principal had an equitable right to follow 
in his hands. The period of limitation 
applicable would thus be according to the 
decision of their Lordships of the Judicial 
Committees in Gurudas Pyne v. Ram Narain 
Sahu (1) a period of six years. The pree ` 
gent Article of Limitation applicable- 
would be Art. 120 of the First Schedule 
of ActIX of 1908. I hold that if it ba: 
proved that Azam Ali advanced Rs. 160 
to Shamsher Ali with which to purchase a 
horse, that Shamsher Ali sold the mare in 
May, 1924, the suit is within time. I decide 
nothing more. I accordingly remit the suit 
to the learned Small Cause Court Judge in 
question for re-admission on its previous 
number and decision on the merits, 
Costs of this application will follow the 
result. l 

Q. E. 


(1) 100. 860; 11 1, A. 89; 8 Tad. Tur 832; 4 San B, 
O7, 548; 5 Ind, Deo, (N. a) 575 (P. O) = 3 


Suit remitted, ° 


eo prayiog that Yyderbhai Hussein-. 
hai who is alleged to be indebted to the. 
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“BOMBAY HIGH COURT. 
Insotvenoy Petition No, 262-A or 1927. 
Mareh 8, 1927. 
Present:—Mr, Justice Talyarkhan. 


In re HEDERBHAI HUSSEINBHAL 


e 

Presidency Towns Insolvency Act (III of 1909), 
8s. 9 e), 12 (c)—Attachment for over twenty-one days 
— Act of insolvency’ —A pplication fore adjudication— 
Limitation—Three months, when begin to run—Con- 
linuing atlachment, whether gives continuing cause of 
action. 

Unders. 9 (e) of the Presidency Towns Insolvency 
Act, the act of insulvency is committed immediately 
on the expiry pf the definitely fixed period of twenty- 
one days and there is no recurring or continuing act 


of insolvency where the attachment is continued for ` 


more than twenty-one days. [p. 38, col. 1.] : 
The period of three months within which a petition 
for adjudication on the basis of such an act of in- 
solvency should be presented, by a creditor under 
s. 12 (c) of the Act, therefore, begins to run from 
the date of ths expiry of the twenty-one days even 


though the attachment is continued for more than’ 


twenty-one days. [ibid] 
In re Beestan (1), followed. 
Petition for adjudication, - 
Mr. Daphiary, for the Creditors, 
Mr, Taraporewala, for the Debtor. 


JUDGMENT.—This is. a creditors’ 


feveral petitioners in the various sums set 


out in the petition, -may be adjudicated in-. 


solvent. The act of insolvency alleged 


against the debtor is, that the property of. 


the debtor consisting of the decree of the 
Bombay High Court passedin his favour 
in Suit No, 3668 of 1922 against one 


"Ebrahim Ismail and others has been attach- 


ed foraperiod ofnot less than twenty-one 
days in execution of a decrée of this Court 
in Suit No. 333 of 1926 against.the debtor. 
It is stated inthe affidavit in support of 
the petition 
levied on or about March 23, 1929, and that 


“the attachment is still subsisting. .The peti- 


tioners contend that on these facts, which 
are not disputed, the debtor is guilty of 
an act of insolvency mentioned in s. Y (e) 
ofthe Presidency ‘owns Insolvency Act, 
and is liable to be adjudicated insolvent 
on his creditors’ petition. 
e Section 9 (e)- providas that a debtor 
commifs ac pct of insolvency “if any of 
hia property. has been suld or attached 
for a period of not less than twenty-one 
days in execution of the decree of any 
Oourt for the payment of money.” 

Itiaclear that in this case the debtor 


In re uYDERBSAI RUSSKINBHSI, 


that the attachment was 
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committed an act of insolvency for he 
allowed his property to remain under at- 
tachment for a period of not less than 
twenty-one daye, 

But Mr. Taraporewala for the debtor has 
argued that the petition does not comply 
with the requérements of s. 12 (1) (c) of the 
Presidéncy ‘Towns Insolvency Act, which 
provides that “A creditor shall not be en- 
titled to présent an insolvency petition 
against a debtor unless—(c) the actof insolv-` 
ency on which the petition is grounded has 
occurred within. three months before the 
presentation of the petition,” 

It isargued that the attachment having 
been levied on March, 23, 1926, the act of 
insolvency wascommitted twenty-one daja - 
thereafter, that is, on April, 13, 1926, and 
the petition having been presented in 
February, 1927, the act of insolvency did 
not occur within three months. from the 
date of the petition—it occurred ten months 
before that date—and that, therefore, under 
5, 12 (c) the petition cannot be entertained. 


‘The decision on this point depends 
on the question whether the act of insolve 
ency is completed once. for all after 
twenty-one days after the attachment, or- 
whether itis a succession of acts of ineolv- 
ency after each | successive period of 
twenty-one days during which the attach- 
ment continues, or whether the continued 
attachment for more than twenty-one 


days is a continuing act of insolvency. 


The point raised by Mr Taraporewala is 
important both from the point of view of 
the insolvent and the creditors, and I. 
find that itis not covered by any report- 
ed decisions of the Indian High 
Courts. It is, therefore, necessary to look 
to the English decisions under the 
Bankruptcy Act to see how a similar provi- 


-sion in the English Act has been construed 
-by the English Courts, especially as the 


Presidency Towns Insolvency Actis based 
principally on the English Bankruptcy Act, 
in the case of In re Beeston (|) exactly the 
same question arose unders, 1 of the English 
Baukruptcy Act, 1890, Section 1 of that 
Act, which was similar to s, l (e) of the 
Bankruptey Act of 1914, provided that" 
“A debter commits an act of bankruptcy 
if execution against him has been levied by 
seizure of his goods under process in an 
action in any Court or in any civil proceed- 


. (1) (1899) 1 Q. B. 626; 68 L.J, Q, B, 3lt; 47 W.R, - 
ia a LT 60; 6 Manson 27, 9 ; 
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ing in the High Court, and the ‘goods have 
been either sold or-held by the Sheriff for 
twenty-one days.” Poar 

_ _ In that case'the Sheriff took possession in 

“ July, 1896, and the receiving order was not 

made uatil Ostober, 1897. It was contended 


that the continued possession of the Sheriff. 


for more than twenty-one days was a con- 
_ tinued act of bankruptcy or-may bea succes- 


sion of acts of bankruptcy. But that argu- 


“ment was not upheld, and the Oourt ‘of 
_Appeal held that -his -subsequent continu- 
ing in possession by the Sherif under’ the 
game seizure did not constitute a further or 
continuing act of bankruptcy, and that. con- 
‘sequently there was no act of bankruptcy 
under the section-available against the 
debtor. Mr. Taraporewala' has relied on 

.. that case in support of his contention. 

Mr. Daphtary for the ‘petitioning credi- 
tors argued that In re Beeston (1) was ‘not 
applicable as the wording of the English 
‘Act was different from that of the Indian 
Act inasmuch asin order to constitute ‘an 
act of bankruptcy, the former Act contem- 
plates -holding -by the Sheriff “for twenty- 
one days,” whereas under 5. 9 (e) the attach- 

_ment is to be for’a period of “nat less than 
twenty-one days, "and that, therefore, under 
the Indian Act, the act of insolvency is ‘a 
‘continuing act, ‘I confess I donot see any 

. distinction between the wording. of the 


En .ré BYDHRBMAT NUIMINBRAYN: . 


s 


sP 


twenty-one days-afler that-would expire on 


August 17, 1886;and the receiving ordar, the 
litle of the trustee, did not occur until Oc- 
tober 1897.° (The learned Judge read_s, 1 of 
the Bankruptcy Act, 1680) Now,is it possible 
to fairly construe that section £o as to make 
continued possession for more than twenty- 
one dgys either a continued act of bankrupt- 


. cy, oT, if it should be asuccession of periods 


of twenty-one days, asuccession of acts of 
bankruptcy? I donot think that is-consiste 
ent with the language. We know perfectly 


‘well that acts of bankruptcy have -to be ree 


garded critically and carefully. Thereisno 


-guch thing as-an:act of bankruptcy except 
“that which the Statute- declares to be one, 


and when the Statute says an act of bank- 


ruptcy is committed if an execution has 
been levied by seizure and the- goods have 
been held by the Sheriff for twenty-one 
days, that means that the seizure and 
holding for twenty-one days’ together 


-are essential for the consideration of 
whether there is an act of bankruptcy or ` 


t 


not. It seems tome it would be straining 
this section beyond all reason to say that 


there was.a succession of acts of bankruptcy , 


“at the expiration.of every period .of twenty- 


one days, or that there has been one con- 
tinued-act of bankruptcy running over a 


year anda half. That appears tome to be 


` Indian and English Acts respectively, for . 


. the expression ‘‘not less than twenty’ one 
: days” in plain English can mean nothing 


. but for twenty-one days and not less, exact- . 


clyasitis inthe English Act. Therefore, 
twenty-one days is the period for which 


the. property must. remain. attached under 


-the Indian Act, twenty-one days is the period 
for. which: the property must beheld by the 


. Sheriff under the. English:Act, in -order to ` 


constitute this particular act of insolvency. 
That ‘being so, the decisionin In re Beeston 
(1) is, in my opinion, a decision in point in 
.construingss, Y (e) to see whether such an 
act of insolvency ‘is a recurring or continu- 
ing act. In his judgment in that case, 
‘Lindley, M. R ,says (page 631*):— 2 


the true:construction of thesection.” 
Rigby, L.J., and Vaughan Williams, L, J., 
concurred in this view of the law. 
Having regard to the similarity between 
the-Indian and English sections, in fact they 


-are identically the same as pointed out 
above. I think that the view of the law. taken 


in In re Beeston (1) is the correct view to take 
in construing s.-9 (e) of the Indian Act, and 
that is clear if we look to the reason of the 
ruleas regards the period of twenty-one 


days. The reason appears to be that, if a 


. debtoris.unable 10 satisfy a decree against 
“him, and his property is attached in execu- 


- “Now [will read the two sections which -. 
-are important. The firat is s. 1 of the Bank- , 


ruptey Act of 1890, which would avail the 

trustee if you could read it so as to make the 

-act of bankruptcy come down to October, 

1897, or within three months ofit. Bat the 

dates are important.The fi. fa. was exectited 

aud the Sheriff took possessionin July,1896 and 
*Page. of (1899) I. Q. B.— [d] : 


tion, it shows, prima facie, that he is not in 
a porition to pay bis debts, and, therefore, 
is liable to be adjudged an ineolvent in 
order that bis property may be ‘distributed 
rateably amongst bis creditors. But the 
Legislature provides that a. cegtain period, 
after attachment, should be given to the 


dobtor as an allowance made to him‘in order | 


io enable him to pay off the debtiayd redeem 


both his property and his chétattér,and that . 


period is fixed both in India-An 
at iweniy-cre daye, Jt is then pr 
that if the debtor fajle to dọ'so . within thah 


d ‘England 


i 
yt 


en provided. 


ae | 
period, he will baheld to have committed 
an æct of insolvency. It is, therefore, clear 
that the act of insolvency is committed 
immediately on the expiry of the definitely 
fixed period of twenty one days ;and just as 
the English section does not say that this 
becomes a recurring or a continuing act 
of insolvency if the attachment cogtinues 
for more than twenty-one days, equally 50 
there is nothing in the Indian section to 
that effect. It is, therefore, cléar that the 
Legislature intended the act of insolvency 
to be one act committed on the expiry of 
twenty-one days after the attachment, and 
if this is not availed of by the creditor 
within the time fixed by s. 12 (c) of the 
Presidency Towns Insolvency Act his right 
to proceed against the debtor in insolvency 
would arise only under a fresh attachment, 

Adopting, therefore, the reasoning in the 
case of In re Beeston (1), I hold that under 
8. 9(e) of the Presidency Towns Insolvency 
Act the attachment for more than twenty-one 
days is not a continuing act of insolvency, 
nor is there a repetition of the act of insolv- 
ency at the expiration of every period of 
twenty-one days, and that the act of insolv- 
ency contemplated is committed on the 
completion of the first twenty-one days. 

That being so,.it only remains to be 
ascertained whether this act of insolvency 
on which the present petition is grounded, 
“has occurred within three months before 
the presentation of the petition,” as requir- 
ed by s. 12 of the Presidency Towns Insolv- 
ency Act. 
days, the day on which the attachment is 
leviedia not to be computed: see In re 
Noth, Ex parte Hasluck (2). Therefore, the 
act of insolvency in the present case 
was committed on April 13, 1926, but the 
petition isnot presented till February 22, 
1927, therefore, the act of insolvency did 
not occur within three months’ before the 
date of the petitionand. therefore, under s, 12 
(c) the petition cannot be entertained. 

I, therefore, dismiss the petition with 
costs. 

ALN. A, Petition dismissed, 


(2) (1895) 2 Q. B. 264; 64 L. J. Q. B. 694; 14 R. 436; 
72 L, T. 854; 2Manson 326; 59 J. P, 724, 
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In reckoning the twenty-one. 
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NAGPUR JUDICIAL COMMIS- 
SICONER’S COURT. 

First Civil APPEAL No. 130 or 1925, 
August 22, 1927, 
Present:—Mr Finodlay, J. O. 

Str GANGADHAR RAO MADHORAO 
CHITNAVIS—PuasIntTiFF—APPELLANT 
e` Versus : 

* PARASHRAM AND oTBERS 

—DEFENDaNTS— RESPON DENTS. 

Usurious Loans Act (X of 1918), s. 3, applicability of 
—Contract Act (IX of 1872), s.74—Agreement to pay 
enhanced compound interest on default, whether penal. 

The Usurious Loans Act can have no application to 
a mortgage executed in 1911, long before it was enact- 
ed. [p. 39, col. 1.] 

An agreement to pay compound interest at an en- 
hanced rate on default of regular payment is penal. 
[p:_ 39, col. 2.) . 

Purshottam v. Sahu (3), followed. 

Jagmohan v. Tikaitrat (1) and Bhagwant Atmaram 
v. Ganpati Chowdhari Kunbi (2), distinguished. 

Appeal from the deeree of the First Bub- 
Judge, First Class, Nagpur, dated the 
amn October, 1926, in Civil Suit No. 21 ọf 
1924. 

Mr, M. R. Bobde, for the Appellant. 

Messrs. M. R. Indurkar,M. B. Bhawalkar 
and W. B. Puranik, for the Respondents. 


JUDGMENT.—I am only, concerned 
with the question of allowance or dis- 
allowance of interest in the present case. 
The mortgage-deed in suit for Rs: 3,500 
was executed on 30th November, 1911. The 
consideration. was wanted for the following 
purposes. The mortgagors had-to pay a 
decree for Rs. 3,014 odd outstanding in 
favour of another creditor ; to the mortgagee 
also a decreefor Rs, 333 odd was due and 
the small balance of consideration was ap- 
parently taken in cash., The first instal- 
ment was to be paid on’a fixed date about 
13 months later, and thereafter the re- 
maining six instalments were to be paid 
year by yearatthe same time: With each 
instalmen s the interest then due at 1 per 
cent, per mensem was also to be paid. If 
each ofthe said instalment and interest 
were not paid, an enhanced rate of Rs, 1-4 
compound interest was to be chargeable, 
The mortgage-bond in suit also contained 
the following two clauses :— 

“(a) If owing to our not having paid 
the kist of Government demand, you are 
required to pay that amount, this (sic) may 
be tieated as foreclosed before the Stipulat- 
ed period, and you may take possession,” 

“ (b) If twoof the instalments agreed 
by us for satisfaction of the said amount 
are defaulted byus, we will pay the en- 
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tire anount together with interestin a 
lump." aan 
Such are” the essential terms of the mort" 
gage-deed (p-1). 
The following payments have admittedly 


been made:— 
on2nd Apyil, 1915, 


-Rs, 1,600 ste 
7 850 ne on 29th June, 1917, 


In other words, within less than six 
years of thedate of éxecution'of the mort- 
gaga, an amount equivalent to practically 
the whole principal, except Rs, 50, had 
been paid. In spite of this, the present 
suit was brought for an amount of Rs,5,784 4 
on the basis of compound interest at Re. 1 
per cent. per mensem being claimed in- 
stead of theenhanced rate of Rs, 1-4 per 
cent, per mensém, : 
- The Subordinate Judge held that the 
conditions referred to above of the mort- 


gage were not penal, particularly having- 
plaintiff had 


regard to the fact that the 
charged only compound jnterest at Re. 1 


per cent. permensem. He, however, held. 
that the case was one which was covered. 


by the Usurious Loans Act of 1918, and. 
be accordingly re-opened the transaction 


and allowed simple interest at Rs. 1-4 per- 


cent, per mensem, On this basis, the lower 
Court awarded the plaintiff-appellant a 
decree for Rs, 3,851-6-0. 


The plaintiff has now come up on appeal 
claiming thatinterest should have been 


‘ allowed atthe compound rate of 1 per cent.- 


per mensem, and a total of Rs. 5,784-40 
is accordingly claimed as having been due 
on the date of the suit. 

The Pleaders for the respondents have 
admitted that the Usurious Loans Act as 
such could have no application to the pre- 
sent mortgage which was executed in 1911, 
and it is difficult. to understand-how an 
experienced Judge like the Judge ofthe 
lower Oourt held that it could apply. It 
has, however, been urged on behalf of the 
respondents that, in any event, the pro- 
visions of the mortgage as to paymentof 
compound interest at an enhanced rate 
were penal and that it was open to this 
Court to allow a reasonable compensation 
under s.74 of the Contract Act, entirely 
irrespective of the fact that the plaintiff 


has only claimed compound ‘interest at’ 
the originalrate of Re. 1 per cent, per 


mengsem. 
On behalf of the appellants it has been 


urged that the provision _as to interest 
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was not penal and I hava been referred 
in this connection to the old decision 
of this Oourb in Jagmohan v.-Tikaitrai (1) 
wherein Neill, J. O, held that a stipula- 
tion that compound ‘interest shall be paid 
On interest not paid up is nota penalty, 
The game view was taken in Bhagwant 
Atmaram v. Ganpati Chowdhari Kunbi (2) 


by Ismay,.J. O. It has been suggested ~ 


that it is erroneous to look at the present 
mortgage-deed as one which initially pro~ 
vided for simple interest and it has been 


` puinted out that the question of compound 


interest did notarise unlessand uatil the first 
or any other instalment wasdefaulted. That’ 
is, no doubt, perfectly true, but the fact re- 
mains that, if payments had been made 


-regularly year by year, as provided for in 


the bond, the interest payable by the 
mortgagors was only simple interest at ] 
per cent. per mensem, The indubitable 
fact, therefore, remains that, in case of 
default, compound interest at an enhanced 
rate of Rs. 1-4 per cent. per mensem was 
to be chargeable. It seemsato ma, there- 


fore, that the Subordinate Judge was clearly ° 


wrong in holding that the conditions as to` 
interest were-not penal. 
Although the facts of the case in Pur. 


.shottam v. Sahu (3) were wholly different 


from those of the present cass, yet the 
principles laid down in that case seem to 
me fully applicable in the present one 
also. Here we find only a provision for 
compound as opposed to simple interest and 
that at an enhanced rate, but we have also 
a condition of exigibility of the whole 


- amount, if apparently any two of the in- . 
-stalments are defaulted. It is 


not even 
clear from the bond whether suzh default 
must be in any two instalments or any 
two consecutive instalments, but the point 
is immaterial for the purpose of the pre- 
sent appeal. Holding, therefore, as I do, 
that the provisions as to interest were penal, 
it seems to me that it istheduty of the Court, 
on the principles laid down in -Purshottam 
v. Sahu (3) to decide what reasonable“ com- 
pensation should be awarded tothe plaint- 
iff, and the mere fact that theglatter has 
himself deemed it advisable to-only clainp 
compound interest at the lesser yate of. 
Ra. | per cent. per mensen, *doas not 


€ 
ʻ, Pens 
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(1) 6 O.P. L. R.1 oe 
(JAN. L.R.9.  - : 
(3) 91 Ind. Qas. 295; 22 N, L. R. 23; A, I, R. 1926. 
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40 
necessarily, in my opinion, preclude this 


Court from even granting a lower rate than | 


that. < : 

It has been urged on behalf of the re- 
Spondents that the case, from the mortga- 
gors' point of view, is a very hard one. 
Although practically all the principal was 
paid .off within six yeara of the date of the 
execution of the mortgage deed,in suit, the 
amount now -claimed has accumulated to 
the already stated large sum of Rs: 5,784-4-0, 
That is, no doubt, true, but the fact re- 
mains that in the case of a mortgage like 
the present, the respondents had it in 
their own hands all through to clear off 
what would have been, in reality, a petty 
gum as compared with the. amount now 
claimed from them. Action under s. 60 
of the Transfer of Property Act was al- 
ways open to the mortgagors in thiscon- 
nection. It is doubtless a common custom 
amongest creditors and mortgagees in 
this country to wait until the last moment, 
or anyhow for an unduly long time be- 
fore coming to Court on a mortgage like 
the present, and the practice may be re- 
prehensible from a moral point of view, 
and, inmy opinion, is. The fact, however, 
remains that, from the legal point of view, 
the mortgagor, if he is able and really 
anxious, so tospeak, to force the hands 
of.the mortgagee, has the remedy in his 
own, hands as pointed out above, and he 
can thus defeat the policy of any mort- 
gagee who deliberately delays bringing his 
suit on the mortgage. 

. In this aspect of the case, it seems, to me 
that I would not be justified in refusing 
the mortgagee’s claim for compound in- 
terest at the original rate of Re. 1 per cent. 
per mensem. It seems to me that neither 
from the legal nor the equitable point of 
view, this reliefcannot be refused to the 
appellant (mortgagee). The lower Court 
allowed interest at this rate up to 30th 
April, 1927, the date which was fixed for 
payment. I donot think that, in view of 
the circumstances of this case and of the 
large amount ofinterest which I feel my- 
self bound “to allow to the plaintiff, any 
further interest should be granted. A dec- 
res will, therefore, be made of the amount 
due up to s0jh April, “1927, on the basis 
of’ a compound rate of interest at Re. 1 per 
cent. per mensem, and the amount so due 
will be substituted for the amount of 
Rs. 4,244-5-6 found due in thelower Court's 
decree. The defendants-respondents. must 
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also bear the plaintiff-appellant's costs in” 
both Courts. i i 


G R, D. -Appeal accepted. 


LAHORE HIGH COURT. 
Sgconp Civin APPEAL No. 757 oF 1927. 
September 26, 1927. 
Present :—Mr. Justice Addison, 

. Firx KIRPA RAM-LACHHMAN DAS 

AND OTBERS—DEFENDANTS—A PPELLANTS 

| versus $ 
Frem SAWAN MAL GOPI CHAND— 

f - PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 83, 85—Suit 
by commission agent against principal—Limitation— 
Mutual, open and current account, meaning of. 

Where a commission agent buys goods for a 
principal and they are re-sold by the agent at a loss, 
a suit by the agent to recover the amount of the 
said loss with ifterest and other incidental expenses 
falls within the purview of Art. 83 and not Art. 85 of 
first Schedule to the Limitation Act and limitation 
in such. a case begins to run from the date of pay- 
ment made by theagent on behalf of the principal 
and not- from the date of the sale. [p. 41, col. 2] 

Manghi Ram v. Firm of Saran Das-Maman Chand 
(1), Sarab Dial-Ishar Dass v. Devi Ditta Mal-Gordhan, 
Das (2), Kadari Pershad-Chhedi Lal v. Har Bhagwan 
(3), Munshi Ram v. Bhagwan Das (4) and Devisahai- 
Ramji Das v. Tirath Ram (5), followed. 

The bare accident of there being several transac- 
tions between the commission agent and his principal 
all embodied inone account in consequence of which - 
there is sometimes a credit in favour ofone party . 
and sometimes in favour of the other does not turn 
the account into a mutual, open and current account 
within the meaning of Art. 85 of first Schedule to the 
Limitation Act. [p. 41, col. 2.] et 

Namberumal Chetty v. Kotayya (6), Bihari Lal-Jai 
Narain v. Har Narain Das (7) "and Ratan- Chand- 
J wala Das v. Asa Singh Bagha Singh (8), distingu- 
ished; . 

Second appeal against a decree of the 
District Judge, Rawalpindi, dated the 26th 
January, 1927, reversing that of the Fourth 
Class Sub-Judge, Gujarkhan, dated the 
26th August, 1926. . g 

Mr. Shamair Chand, for the Appellants. 

Mr. Mehr Chand Mahajan, for the. 
Respondents. ae 

JUDGMENT.—The plaintif firm, 
which carries on a commission agency 
business, sued the defendant firm for the 
recovery of Rs. !,000. According to the 
plaint the defendant firm dealt with 
the plaintiff firm, receiving goods worth 
Rs. 7,016 6, there being an agreement to 
pay interest at 12 per cent. per annum, 
this interest “being also chargeable accords 
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ing to custom: It was.stated further that 
-the defendant firm paid Rs. 6,290-10-9 so 
that the balance due was Rs. 725-113. 
| Interest" was added to this sum so as to 
. bring the amount up to Rs. 1,000. This 
: guit was dismissed by the trial Court on 
_the ground that Art, 83.0f the Limita- 
tion Act applied: and tha suit*was *accord- 
. ingly barred by limitation, On appeal 
the learned District Judge held that the 
plaint showed that there was an open, 
- current account between the parties, leaving 
. a certain amount unpaid by the defendant 
:firm, In his opinion Art. 85 applied 
- and the suit was within time. The appeal 
‘was, therefore, accepted by him and the 
suit was remanded to the trial Oourt for 
_ disposal on themerits. Against this decision 
this second appeal has been preferred. 

At thetime of issues amember of the 
plaintiff firm stated that the defendant 
firm bought through his firm 200 tins of 
oil and that what remained due was for the 
loss in that , transactione together with 
other incidental expenses of that transac- 
tion. This shows that all the transactions 
of the-commission agency between the 
parties were settled except the one in 
question. The oil referred to was bought 
by the plaintiff firm as agents of the de- 
fendant firm on the 9th December, 1920, 
and. the price was paid by the plaintiff 
firm on the same date. The oil was sold 
on the 16th of February, 1922, and the 
-amount on account of loss was debited 
‘that day. The present suit was brought 
- ‘on the 5th May, 1925. Further the issues 
framed show that all that the parties went 
to trial upon was the question of loss 
ineurred in this oil transaction and the 
other charges connected therewith. It 
‘might also be mentioned that. a member 
of the plaintiff firm as a witness admitted 
that all dealings were with the plaintiff 
firm in their capacity as commission agents 
working on behalf of the defendant firm. 


= It was held in Manghi Ram v. Firm of 
Saran’ Das Maman Chand (1), Sarab Dial- 
Ishar Dass v. Devi Ditta Mal Gordhan Das 
(2) Kadari Pershad.Chheda Lal v. Har Bhag- 
wan (3) Munshi Ram v. Bhagwan Das (4) and 
(1) 26 Ind. Cas. 415; 23 P. R. 1915; 35 P. W.R. 1915; 
100 P. L. R. 1915. : h A 
(2) 46 Ind. Cas. 541; 59 P. L. R. 1918; 139 P. W. R. 
wi 66 Ind. Cas. 900; 3 Lah. L. J. 65. 
(4) 92 Ind, Cas. 595, A. I, R. 1926- Lah. 159; 7 Lah 
L. J, 596; 27 P. Le BR. 32. - 
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Devisahai Ramji Das v, Tirath Rane (5) 
that where: a commission agent biaya 
goods fora.principal and they are re-sold 
.by the agent at a” loss, a suit ‘by the 
agent to recover the amount of the said 


“Joss with interest and other incidental ex- 


penses, must be brought within the period 
of limitation prescribed by Art. 83 of 
Sch. I to'the Limitation Act. Limi- 
tation in sith a case operates from’ the’ 
date of payment made on behalf of the 
principal and not from the date of the — 
sale, In the present case, therefore, limi- 
tation commenced on the 9th December, 
1920. Under Art. 83 the period of 
limitation is three years from the date when 
the plaintiff was actually damnified. The 
suit having been brought in 1925 is thus 
-apparently long barred by limitation as 
the plaintiff was damnified in connection 
with the transaction in question in 1920 
when the plaintiff firm paid for the oilon 
behalf of the defendant firm. a 

It was argued, however, on behalf of 
the respondent firm that as according to 
the plaint the relief claimed was not for 
indemnity of loss but for the balance in 
a running account it was-not permissible 
to go behind the plaint and discover what 
was the real matter in suit between the 
parties. This proposition as stated is 
much too wide and it cannot be admitted 
that a plaintiff by clever wording of his 
-plaint can avoid the proper limitation for 
his.duit, It was more or less admitted 
that if there had been onlya single transac- 
tion of buying and selling by the plaint- 
‘iff ‘firm on behalf of the defendant firm 
Art, 83 would have applied, but. that as 
there were several transactions all embodi- 
ed in one account which for this reason 
showed sometimes a ‘credit in favour of 
one pariy and sometimes a credit in 
favour of the other, the account must be 
taken tohave been a mutual, open and 
current one with reciprocal demands bet- 
ween the parties. I cannot accept this 
argument that the mere accident that 
there were several transactions makes the 
account different in any way. The. account 
remains that of a commission agent and 
his principal each transaction giving rige 
either to loss or profit in favoum:of one 
party or the other. e a ia 

I was referred to Namberumal ,Chetty'v. 


Kotayya (6). In that case the ' plaintiff e 


(5) 73 Ind. Oas. 143; A. I. R. 1923 Lah, 473, 
_ (6) 21 Ind, Cas, 773; 14 M. L. T. 498, ° 
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advanced moneys to the defendant and 
the latter consigned goods to the former 
for sale on commission..It was heid 
that thera were independent obliga- 
tions on each side and that the account 


- between the parties was a mutual, open and 


current ons within the msaningeof Art. 
85. In the present case the defendant firm 
was buying through the plaintiff firm as 
their agents and selling trough them. 
The plaintiff firm was not advancing 
money tothe defendant firm, nor was the 
latter consigning goods to the former for 
sale on commission. There were thus no 
independent cbligations on each side and 
the ruling dees not apply. 

The other two rulings réferred to, namely, 
Bihari Tal Jai Narain v. Har Narain 
Das (7) and Ratan Chand-Jwala Das v, Asa 
Singh-Bagha Singh (8) are distinguishable 


for the same reason. Nor can it be said ` 


that there was an understanding that the 
plaintiff firm was to keepan open, mutual 
aud current account because by the nature 
of the dealings the balance of account 
went from one side tothe other. That is 
the natural result which follows from com- 
mission agency transactions of the kind in 
question in this suit. 

For the reasons given above, I am of 
opinion that the suit is barred by Art. 
83 and accepting the appeal, I set aside 
the order of tbe learned District Judge and 
restore that of the trial Judge dismissing 
ths suit with costs throughout. * 

Appeal allowed. 
R. 1926 Lah. 283. 
P. L. B.(Leb.) 3; 23 P, W, 
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BOMBAY HIGH COURT. 
Szoonp UIVIL APPEL No. 10 or 1926, 
July 13, 1927. 

Present :—Mr. Justice Blackwell and Mr. 
Justice Jhaveri. 

Tus SECRETARY or STATE ror INDIA— 

. DEFENDANT—APP&LLANT 


~. e VETSUS : 
e Tus AHMEDABAD GINNING ann 
MANUFACTURING Oo., Lto.— PLAINTIFFS 
° —RESPONDENTS. 
Railways Act (IX of 1890), 3. 72—Risk Note Form 
eg —Non-delivery of goods—Syit for damages—Burden 


of proof of negligence—Duty of Railway Company 16 
produce their servants for examination, whether con- 
fined to Small Cause suits. 5 

Per Blackwell, J.—Apart from suits in a Small 
Cause Court whatever may be the moral obligation 
upon a Railway Company to render facilities in dis- 
covering how goods entrusted to them under a 
special contract, and not as bailees, may have dis- 
appeareg, these isno legal obligation upon them to 
call any evidence to show by examination-in-chief 
how a loss occurred, or to enablea plaintiff by cross- 
examination to prove this if he can. [p. 43, col. 2.j 

Per Jhaveri, J.—In asuit against a Railway Com- 
pany for non-delivery of goods consigned under Risk 
Note Form B the Railway Company should produce 
before the Court for examination those of their serv- 
ants who were in a position to be acquainted with 
the facts relating to the disappearance of the goods. 
This rule is not confined to suits in Small Cause 
Courts but applies to all the Oourts in the country.. 
{p. 44, col. 2.} i 

G. I. P. Ry. v. Himatlal Jagjivandas (1), comments 
ed upon. a 

Second appeal from a decision of the 
Assistant Judge at Ahmedabad, in Appeal 
No. 116 of 1924, confirming that of the 
Joint Subordinate Judge at Ahmedabad, 
in Civil Seit No. 460 of 1920. 

Mr. H. C. Coyajee (with him Messrs, 
Crawford, Bayley & Co), for the Appellant. 

Messrs. H. V. Divatia and P. A. Dhruva, - 


for the Respondents. 
J UD GMENT. 


_ Blackwell, J.—This isan appeal by the 
3rd defendant Company from a decision af 
the Assistant Judge of Ahmedabad dismisa- 
ing an appeal from the Subordinate Judge 
at Ahmedabad. The facts in the case may. 
be stated very shortly and are not 
really in dispute. They are as follows: — 
On June 30, 1921, the plaintiffs delivered 
87 bales of piece goods at Ahmedabad to 
the Ist defendants, the G.B.&O.1. Rail- 
way Company, for carriage to Sealdah, 
The goods were consigned under what is 
known as Risk Note B to which I will pre- 
sently refar. They were loaded in a 
waggon No. 32,700 belonging to the 3rd 
defendants, the East Indian Railway Com- 
pany, whoare the present appellants. The 
goods were carried from Ahmedabad to Agra 
by the lst defendant Company, and thence - 
over the 3rd defendant Company’s line, via., 
Asansolto Sealdah. They arrived at Seal- 
dah on August 9, 1921,and upon examination 
it was found that there were 85 bales intact, 
that one bale was entirely missing, and that 
there was the outer covering of another with 
one bundle in it. | i 

- Under these circumstances, the plaiat- 
iffg sued the lst defendant Oompany, the 
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2nd defendant Company who were sub- 
sequently struck of, and the 3rd defendant - 
Company for damages for the loss of two 
bales, alleging in their-plaint that they had 
not been delivered by reason of carelessness, 
indifference, and want of proper care on the 
part of the defendant Companies. The only 
written statement to which if ig now, neces- 
sary -to refer is that of the rd defendant 
Company in which, in substance, they deny 
negligence, rely upon the terms of the 
special contract contained in the Risk Note, 
and put the plaintiffa to the proof of any 
exceptional circumstances which would 
entitle them to recover having regard to the 
terms of that Risk Note. ; 

Several issues were raised in the case, but 
Mr. Coyajee, who appeared for the appellants 
informed the Court that the only issues 
material for' the purposes of tha present 
appeal were isduss Nos. 2, 5 and 7. Those 
issues are in the following terms :—({2) “Are 
the defendant Companies absolved from all 
liability whatsoever forthe suit opnsignment 
hecause it was booked under Risk Note Form 
B?" Theanswer to that issue given by the 
learned Subordinate Judge was “No.” The 
5th issue was: ‘Ia it proved by the defend- 
ant Companies that they took as much care 
of the suit consigament as persons of 
ordinary pruderce woulddo?” The answer 
to that issue was “No.” And the 7th issue 
was: “Was the loss due to the wilful neglect 
of the Railway servanta? The answer to 
that issue was “Yes,” 

The materiai terms of the Risk Note ars 
in substance that ths consignors agree-and 
undertake to hold the defendants harmless 
and freefrom al) respoasibility for any loss 
from any causa whatever ‘except for the loss 
ofa complete consignment or of one or more 
complete packages forming part of a con- 
Signment dus either tothe wilful neglect of 
the Railway Administration, or to theft by, 
or to ‘the wilful neglect of, its servanis, 
transport egents, or carriers employed by 
them.” ` ; i l 

The law governicg acase af this character 
is now to be found in a decision of G. I. P. 
Ry. v. Himatlal Jagjivandas (1) In that 
case the learned Chief Justice Sir Norman 
Macleod referred to a decision of the House 
of Lordsin Smith Ltd. v. Great Western Ry. 
Co. (2). In thatcase the defendants at the 


(1) 78 Ind. Cas. 806; 25 Bom. L. R. 350; A. I. R. 1923 


Bom. 389. 
(2) (1922) 1 A. 0.178; 91L. J.K. B. 423; 27 Com. 
Gas. 247; 38 T. L. RB. 399, 


trial called no evidence, but contenfled 
that the plaintiffs had failed to establish 
any case of wilful misconduct against them, 


„and it was held that the refusal of the 


defendants to account for the lossof the 
-goods was not evidence which justified 
the Courtin inferring thatthe lesa arose 
from tie wilful misconduct of the defend- 
ants’ servants, Inthe case of G. T. P. Ry. v. 
Himatlal Jagjivandas (1) the lsarned Chief 
Justice said at page 353*—“It appears, there- 
fore, that although it may be said that in 
equity the Railway Company ought to give 
such information to their customers ag is in 
their possession with regard to ths logs of 
goods delivered to them, it is not incumbent 
under the law upon them to do, and they arse 
not obliged to go outof their way to assist a 
plaintiff in proving wilful neglect” In 
my opinion, itis plain from this decision 
that, apart from suits ina Small Cause 
Court to which I will presently refer, what- 
ever may be the moral obligation upon a 
Railway Company to rander facilities in 
discovering how goods entrusted to them 
under a special contract, and not as bailees, 
may have disappeared, there is no legal 
obligation upon them to call any evidence 
to show by examination-in-chief how a Joss 
occurred, or to enablea plaintiff by cross- 
examination to prove this if he can. It may, 
of course, be possible for a plaintif -oy 
administering interrogatories to compel 
admissions from the Railway Company.as . 
to how the goods have been Jost. Itis also, 
of course, incumbent upon the Railway 
Company to disclose in ita affidavit 
of document all material documents 
in its possession, and if any of those 
documentsenable aplaintiffto show how the 
goods have disappeared, he may in that 
way be able to discharge the burden which 
isin the first instance upon him, But 
except in a Small Cause Court Iam aatisf- 
ed that there is in such cases as the present. 
no legal obligation upon a defendant to 
call evidence unless he chooses todo so. 
The position ia differeat in a Small Cause 
Court having regard to what the learned 
Chief Justice said in the case te which. I, 
have referred(G. I. P. Ry. v. Himatlal, 
Jagjivandas (1) |namely, that'“as therefare no 
rules of procedure enabling’ a pasty to: 
administer interrogatories in a &malkGatge 
Court suit westill think that in this country 
a Railway Company should produce before 
the Court for examination those of their 
*Page of 25 Bom. L. BR. Bd) T 
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geryants who were in a position to be 
acquainted with the facts relating to the 
disappearance of their customer's goods.” 
In view of what the learned Chief Justice 
had said earlier in the case, namely, that 
it ig not incumbent under the law upon, 
a Railway Company to give such informa- 
{ion to their customers as is in thei» posses- 
sion with regard to the loss of goods deli- 
vered to them, and that they age not obliged 
to go out of their way to assist the plaintiff 
in proving wilful neglect,it seems to me 
plain that his remarks as to a Railway Com- 
pany producing for examination before the 
- Gourt such of their servants as are acquaint- 
ed with the facts apply only tos suit in a 
“Small Cause Court. Accordingly, in my 
judgment, the head-note in the case, para. 2 
following upon the word “Held,” does not 
correctly represent the actual decision, 


This being in my view the law applicable 
toa casecf this kind, what are the proved 
facts in this case? The plaintiffs called 
only one witness, their manager. He said 
this: “The fact that we got two bales short is 
the neglect of the Railway. I cannot show 
any other neglect of the Railway Administra- 
tion. I have no evidence for negligence, 
carelessness, indifference except the fact of 
short delivery by two -bales.” That was 
the only evidence adduced by the plaintiffs. 

“Under the terms of the Risk Note, to enable 
them to succeed, it wasincumbentupon them 
to adduce some evidence to show that the 
loss was due either to the wilful ` neglect of 
the Railway Administration, or to theft by 
or to the wilful neglect of its servants. It 
is plain that on the evidence adduced by 
the plaintiffs themselves, they had not-dis- 
charged the burden, and in my opinion, if 
the defendants had submitted at the close 
of thé plaintifs’ case that the plaintiffs had 
failed to make out any case against them, 
they would have been entitled to succeed. 
But in this case the 8rd defendants took 
upon themselves to call evidence.......... : 


In the result, for the reason I have given, 
-Iam of opinion that the plaintifs by cross- 
examination of a witness tendered by the 
defendants discharged the prima facie 
burden which was upon them, and afforded 
&vidence from which the inference drawa 
by the leangd Assistant Judge was amply 
justified. That evidence was not rebutted 
by the 3rd defendant Company. | 
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Jhaverl,.J.—! agree in the order of dis~ 


„missal of this second appeal with costs. 


The facts and the law of the case have 
been .exhaustively dealt with by my 


-learned senior brother. 


Where I differ from him is in the inter- 
pretation of the decision in G.I. P. Ry. v. 
Himatlal Jagivandas (i). No doubt, the 
House‘of Lirds’ case is to the effect as has | 
been set out by my learned brother, The 
judgment of the learned Chief Justice Sir 
Norman Macleod, however, so far as our’ 


Courts are concerned, seems to me to have 


slightly modified the view taken in Eng- 
land, and for this-observation, I rely on this 
passage of the judgment of the learned 
Qhief Justice at page 354* :—“‘But.as there 
are no rules of procedure enabling a party 
to administer interrogatories in a Small 
Cause Courtsuit we still think that in this 
country a Railway Company should produce 
before the Court for examination those of 
their-servants who were in a position to be 
acquainted, with the facts relating to the 
disappearance eof their customer's goods.” 
This passage does not indicate that the 
duty -lay upon the Railway Company of 
producing the evidence of their servants, 
etc., only in case of suits being -fought 
outin the Court of Small Causes. In my 
opinion the observation is general. lt 


` applies to all the Courts in this country;} 


But an express decision on the point -or 
a finding on that particular question is not. 
necessary in this case, because the ' defend- 
anta have chosen to lead evidence, whether 
under the authority of this case or other- 
wise, and if once they chose to lead ‘such 
evidence, they:should- have completed the 
chain; that they have not done. -There- 
fore, as far a3 this case is conceroed, I am 
in complete agreement with the exhaustive 
judgment of my learned senior brother, 
and I would also dismiss this appeal with 
costs. i i 

A.N A. - . Appeal dismissed, 
~+ Pags of 23 Bom. L. R~-[Hd.] - 





“In the circumstances, I am of opinion that - 


, the appeal must be dismissed with costs. 
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LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPRAL ’ 
- No. 2474 oF 1926. 
March 14, 1927. 
Present:—Mr, Justice Jai Lal. ` 
ABDULLAH—Jvupexwrnt-Desror— 
APPELLANT , J 
> versus . . i 
.ANJUMAN DEHBI or MAUZA BARIAR 
THROUGE BUR-SINGH—Decres HOLDER— 
RESPONDENT. 

. Civil Procedure Code (Act V of 1908), s. 60 (D) (O— 
‘Agriculturist’, meaning of —Agriculturists of Punjab 
by virtue of special notification, whether within the 
term. : 

The term ‘agriculturist’ as used ins. 60, Civil Pro- 
cedure Code, meansa person whose main source of 
income is actual cultivation or tillage of land and the 
protection afforded by s. 60 (1) (c) does not necessarily 
extend to persons who are merely agriculturists by 
virtue of notifications issued by the Local Govern- 
ment under some special Act, e. g., the Punjab Aliena- 
tion of Land Act, {p. 46, col, 1] 

Bawa Gurbakhsh Singh v. Ghulam Qadir (1) and 
Rubine v. Balwantrai Ramnarayan ‘T'rivide (2), iol- 
lowed. 

Bhuta v. Bisheshar Singh (3), digtinguished.. 


Miscellaneous second appeal from an 
order of the District Judge, Hoshiarpur, 
dated the 15th May, 1926, affirming that of 
the Subordinate Judge, Third Olass, Batala, 
reais Gurdaspur, dated the 2nd February, 
1926, 

Mr. S. C. Chatterji, for the Appellant. - 

Mr. H. J. Rustomji, for the Respondent. 


JUDGMENT.—In execution of a money” 
decree passed against Abdullah, appeliant: 
the Anjuman Dehi of Mauza Bariarin the 
Tahsil of Batala, attached a house belong- 
ing tothe judgment-debtor. An objection 
was raised by the latter that the house could 
not be attached unders. 60 (1)'{c) of tha 
Oivil Procedure Code, as he is an agri- 
culturist and occupies it. This objection 
was rejected by&the Subordinate Judge and 
on appeal has been dismissed by the Dis- 
trict Judge. Consequently this second 
.appeal has been filed by the judgment- 
debtor. ; 

It is contended on behalf of the appellant 
that the view of the learned District 
Judge that s. 60 of the Civil Procedure 
Code is intended to afford protection to’ 
actual cultivators .of lend is wrong and 
that the expression “‘agriculturist’ in s. tO 
of the Oivil Procedure Code is synonymous’ 
with the term as it is used-in certain legisla- 
tive provisions which apply to this Province, 


as for instance, the Alienation of Land Act, 
in other words, itis contended, that it meang 


any persou whe belongs fo an agricultural 
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tribe, that it is immaterial whether he awa 
any land or not and further that in any 
case it means a person whose main income 
is derived from agriculture whether the 
land is cultivated by himself or by his 
tenants. This contention is clearly 
opposed to previous authority. j 
In Bawa Gurbakhsh Singh v. Gulam Qadir 
(1) a learned Judge of the Chief Court of the 
Punjab hel@ that the word “agriculturist” 
as‘used' ins. 266 (c) [which is the same as 
s. 60 (1) (e) of the present Code] denotes 
a husbandman and a person who carries on 
and makes his living by tillage and not a 
mere owner of landand that “the object of 


the Legislature is to provide on economic | 


grounds against cultivators of land being 
hindered or obstructed from earning their 
livelihood or practising their calling, and 
against land being thrown out of cultiva- 
tion by such attachments at the instance of 
mere holders of money-decrees. If- the 
District Judge's reasoning is correct, ithe 
mere possession of land by the debtcr is 
quite sufficient to protect him from having 
his dwelling houses sold in execution of the 
decree, He may bea trader or banker or a 
person practising one of the learned profes- 
sions, but if hehas come land from which 
he getsrente, in cash or in kind, his dwelling 
house, though it may be a palatial one, must 
be exempt from attachment. This cannot 
be the meaning of the clause, Itseers to 
be mainly intended for the benefit of the 
poorer class of husbandmen who carry on 


‘or make their living by actual cultivation”. 


It was found in that case that though the 
judgment-debtor was a large land owner Łe 
did not cultivate the land himself-nor did 
he own any agricultural cattle. His income 
was derived irom rents paid by tenants to 
whom bis land was let, . The learned Judge 
held that sucha person was not entitled to 
the protection afforded by s. 266 (c}or 60 
(1) (c) of the Civil Proéedure Code, 

A Division Bench of the Bombay High 
Court held in Rubine v. Palwantrat Ram- 
narayan Trivide (2) that in order to erable 
a judgment-debtor to get the benefit of 
8, 60(1) (c) of the Civil Procedure Ovde it, 
must be proved that the judgment-debtor 
earns his livelihood wholly or principally by 


agriculture or that he ordinarily. engages. 


personally in agricultural lawotr: Is was, 
found that “at themost the judginent debtor 


szeuis to have leased 150 acres of land eome . 


(1) 47 P. R: 1897, l E 
(2) 105 Ind, Cas, 795; A L R, 1923 Bom, 18, é 
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of which he let out again to tenants and 
some he tilled by the aid of servants”. One 
of his witnesses stated that he saw the 
defendant supervise the cultivation of his 
land. The ebove facts, it was held, were not 
sutlicient ta entitle the judgment-debtor to 


. a finding that he was personally engaged 


in agricultural labour and was, therefore, 
an agriculturist as defined in s. 60 (1)(¢ of 
the Civil Procedure Code. 

In Bhuta v. Bisheshar Singh (3) the Allah- 


“abad High Court held that a person does not 


cease to be an agriculturiat evenif he has 
lost his agricultural land if it is established 
that he was cultivating the soil for re- 
muneration. The judgment-debtor in that 
case admittedly belonged to an agricultural 


caste and itt was found that she had no other ' 
source of Hvelihood except cultivation of 
lt was - 


land whether her own or of others. 
also found thatshe had still got some shikmi 
land, One of the learned Judges who 
decided that case was of opinion that 
on the facts proved the judgment- 
debtor was an agriculturist, ‘he other 
learned Judge who was a party to the judg- 
ment concurred’ but with ‘considerabie 
hesitation. He based his decision more on 
the admission made by the decree-holder 
in soma previous proceedings in which he 
had alleged that the judgment-debtor had 
been given some land to live on, that her 
father had built some houses for her thereon 
and also that she owned two pairs of bul- 
locks for cultivation. It was on this admis- 
sion that the learned Judge preferred to 
hold that the judgment-debtor was an agri- 
culturist. | ; or 

I do not, therefore, think that this last 
case materially helps the appellant. On 
the other band, some observations made by 
the learned Judges appear to support the 
contention of tue decree holders. Jn any 
case the two other authorities that have 
already been referred to clearly show that 
the term “ agriculturist” as used in 6, 60 
means a person whose main. source of in- 
come is actual cultivation or tillage of land 
and that the protection afforded bys. 60 (2) 
(c) does not necessarily extend to the per- 
Bong who ars merely agriculturists by vir- 
tue of notifications issued by the Local 
Gpveromeat under the special Acis appli- 
cable toeni Province. in the case betore 
me it has Bed established that the judg- 
ment debtor does not cullivale any land 


(3) 87 Ind, Case 58i; LR 8 A 217 Civ, A I R. 
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himself as he is physically unfit to “do so. 
He owns some land which is let out to 
tenants on the batai system. He does not 
own any cattle. The house in question is 
-used for stabling his mare and storage of - 
fodder forthe mare. Under the circum- 
stances I hold that.the judgment-debtor has 
been rightly, htid not to be an agriculturist 
within the meaning of s. CO (1) (e) of the 
Civil Procedure Code and that in any case 
the house is not occupied by him as 
such. A 
The consequence is that this appeal is 
dismissed with costa. ZnS 


R. L, Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Givin J DRISDICTION STIT- 
No. 1363 oF.1926. 
July 22, 1927. ; 
_ Present :—Mr. Justice Madgavkar. 
VADILAL PURSHOTTAM— PLAINTIFF 
versus 
KANATALAL INDERLAL—DEFENDANT, 
Hindu Law—Joint family—Debt contracted by 
father for joint family purpose—Execution of mort- 
gage assole owner —Sale of father’s interest in execu 
tion —Son's interest, whether passes. 
A Hindu having ason and a minor grandson borrow- 
ed money for purposes of the joint family business 
and executed a mortgage of property belonging to the 


. family representing that he was the exclusive owner 


The mortgagee instituted a suit 
against him on the mortgage without. implesding 
either his son or grandson as a party and sold the 
right, title and interest whatsoever of the judgment- 
debtor and purchased it himself. In a suit by the 
mortgagee purchaser, for possession the ‘minor grand- 
son contended that his rights were not affected by the 


of the property. 


old, that the right, title and interest of the minor 
grandson also passed to the purchaser, in spite of his 
absence in the mortgage, suit and execution proceed- 
ings. [p. 48, col. 2.) 

Daulat Ram v. Mehr Chand (3), followed. 

FACTS.—Nandlal, a Hindu, had a son. 
Inderlal anda minor grandson Kanailal. 
Nandlal and Inderlal were trading together, 
Nandlal executed a deed of mortgage to the 
plaintiff to discharge certain debts con- 
tracted by him for carrying on the trading 
business, In the mortgage-deed Nandlal 
did not disclcse the fact that the property 
mortgaged was jointdamily property but 
executed the same as exclusive owner, 
‘The plaintif ened Nandlal on the morts 
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gage, obtained a decree and purchased “the 
right, title and interest, claim and demand, 
whatsoever of the said Nandlal.” The plaint- 
iff filed a suit for possession against the 
minor grandson as the latter claimed to be 
in possession of the property. The grand- 
son contended that his interests were not 
affected by the'sale as he was not represent- 
ed either in the mortgage, suit or «he execu- 
tion proceedings, and that the plaintiff had 
purchased’ only the interest of Nandlal. 

Mr. Mulia, (with him Messrs. Kanga, 
Advocate General, B. J. Desai, and 
Setalvad), for the Plaintiff. 

Mr. Lalji (with him Mr, Daphtary), for 
the Defendant, Š 

JUDGMENT. —The question in this 
puit relates to the right, title and interest, 


if any, of defendant No. 1 Kanaialal, 
minor, and his mother and guardian 
defendant No. 2, Laxmibai, in re- 


spect of certain property mortgaged by 
defendant No. 1's grandfather Nandlal to 
the plaintiff, on which the latter obtained 
a decree, and which was sold and purchased 
in execution by the plaintii-mortgagee- 
decree-holder. 


[His Lordship stated the facts and proceed- 
ed as follows:] It is admitted by both sides 
that the real question in this suit is whe- 
ther, the right, title and interest of defend- 
ant No. 1 has or has not passed to the 
plaintiff by his purchase. Itis argued for 
the plaintiff, firstly, thatthe mortgage in 
his favour was executed for an antecedent 
debt due to Maganlal and to Uderam and 
that Nandlal was, therefore, competent to 
mortgage defendant No, 1s interest along 
with his own to the plaintiff, and, secondly, 

_that he had actually done so and the interest 
of defendant No.1 has passed to the plaint- 
iffs in consequence of their legal proceed- 
ings above. It is further argued that even 
if the antecedent debt was not a joint 
family trading debt, under the Hindu Law 
as laid down by their Lordships of the 
Privy Council, as in Brij Narain Rai v, 
Mangla Prasad Rai (1), defendant No, 1 
has nointerest left and that his grand- 
father could and did alienate in favour of 
the plaintifs. For the defendants it is 
argued that there is no evidence to show 


(1) 77 Ind. Cas. 689; 51 T. A. 129; 26 Bom. L. R, 
$00; 2L A. L. J, 934; 46M LJ. 28,5 P.L. T. 1; 28 
O. W.N. 253; (1924) M. W. N. 6319 L. W, 72; 2 Pat, 
L. R. 41; 10 O. & ALL, R 62; A. I. K. 198: FP., O. 50; 
Ba M.L. T, 457; 45 A. 95; 1) O L d 107, LO. W N. 
48; 41 g. Ha A, 243 (P. Qh a 
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that the debts were incurred for.a joint 
family business, much less, an ancestfa 


joint family trading business, and that the * 


question is not, whether Nandlal had or 
had not the power toalienate the interest 
ofdefendant No. 1, but, whether he actually 
did so, and that, in any case, defendant 
No. 1 noj having been a party to the mort- 
gage, or the suit, or the proceedings in 
execution, his interest has mot paseed. 
‘hese procectlings, moreover, had been 
against Nandlal individually and not as 


“manager of the joint family, and reliance 


is placed on the cases quoted at page 848 
of Mulla’s Civil Procedure Code (sth Ed.), 
The -plaintif relies on the view of the law 
laid. down in: Suraj Bunsi Koer v. Sheo 


Persad Singh (2) and Doulat Ram v. Mehr . 


Chand (3). As regards defendant No. 2, it 
is contended, that she is not 8 necessary 
party because although in her first letter 
of August 14, 1925, she claimed that she 
had been in possession, there are subse- 


it is asserted that defendant -No, 1 alone 
was in possession. 

Dealing with the question as regards de~- 
fendant No. |, in the first instance, it is 
necessary tostate clearly the facts as they 
appear to me to which the law has to be 
applied, Inthe caseof a document such 
as the mortgage now in question, there are 
three. possible cases which may -arise, 
Firstly, those where the interest of. a 
co-parcener is expressly included or exclud- 
ed. Secondly, thoss where it is neither ex- 
plicitly included or excluded. ` Thirdly 
those where there is no mention of the pres 
peity being joint family property, or of the 
exislence of any co-parcener at all other 
than the executing party. _ 


The first.class presents no difficulty. As 
an instance of the second I might reter to 
Dayanand Pandurang Nerkar v. Dozi 
Narayan Nerkar (4), “Che present case, in 
my opinion, falls in the third category, 
The defendants rely on ceriain worus in 
the conveyance, viz, “the right, title ard 


interest, claim and demand, whatsoever cf, 


the said Nandlal.“ The document, however, 


(2) 61. A, 88 at p.108; 50.148:4 0: L, R. 22: 4 
Sar, P, U. J. l; 3 Suth. P. O. J. 589; 2 Shome'L., R, 
z212; 2 Ind. Deo, (Nn. 8.) 705 (P. O). enr 

(3) LEL A. 17; 16 U. 70; 11 Ind, Jur. 43% 65 Sar, P,e 


0. J. öl; L P. R. 138; 7 Ind. Dec. (x s) Göz 


(P. 0). 
(4) 98 Ind, Cas. 734 28 Bom, L, Re 1082; Ay I R 


quent lettersof September 16, 1925, in which - 
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read not by single phrases, but taken as 
a Whole, isin the usual form of a mortgage 
passed by an exclusive owner. Nowhere 
is there mention of the fact that the proper- 
ty is joint family property, or any reference 
to aco-parcener, even to the son Inderlal. 
As regards the consideration and the 
dealings; Lam of opinion that Nanglal and 
his son’ Inderlal ‘were carrying on a joint 
family business. The inclusion in it of. 
Nandlal's natural brother Ramcoover is 
further proof, if needed, and even points 
towards an ancestral joint family business, 
though as to its ancestral nature there is no 
_such clear evidence asto justify a finding 
in favour ofthe plaintiff. However, this 
joint family business, though not proved 
to be ancestral, was carried on by Nandlal 


with his natural brother Ramcoover given in ° 


adoption and his son Inderlal, and became 
indebted to Maganlal and Uderam. And 
in order to pay. themoff Nandlal executed 
the mortgage in suit, and executed it re- 


presenting. himself asthe sole owner and ' 


concealing from the plaintiff the existence 
of the share of minor defendant No. 1, 
whoseage at the date ofthe suitis given 
as thirteen, and, therefore, at the date of 
the mortgage would be about six. Ag 
Inderlal is not a party to this suit itis not 


necessary to express any opinion in regard ' 


to his-interest butonly as to how far on 
these facts the. interest of defendant No. l 
still remains, or whether it has been com- 
prised in the sale to the plaintiff. It is not 
denied that the amount advanced by. the 
plaintiff went” to re-pay Uderam and 
Maganlal. 

Toat it would have 


been open to 


Nandlal to say that it wasthe joint family ' 


property -and to mortgage not merely his 
own interast but also that of defendant 
No, 1 in order to pay off the antecedent 
debt, cannot ba and is not questioned in 
. view of the law as laid down in Brij 


Narain Rai v. Mangla Prasad Rai (1), 


correcting the view of antecedent debts 
previously enunciated in Sahu Ram 
Chandra v. Bhup Singh (5). The question 
in this suit is, whether, because Nandlal 
instead of so doing purported to represent 
- himself as sole ownerand to mortgage his 

*entire interest, concealing the existence of 
defendant No. land defendant. No. l's inter- 


*(5) 39 Ind. Oas. 230;- 411. A. 120; 19 Bom, L. R 
498; 21 O. W, N. 693; LP. L, W. 587,15 A, L.J, 437; 
960. Led 1:83 M, LJ lá; (1917) M. W. N, 439; 24 
M La T, 22 6L, W, 213; 30 A. 487 (P, O), 
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theinterest of defendant No. lin the present 


siderations of logicare out of place and 


“suit? In considering this question, con- 


indeed misleading; for on a question of ' 


Brij Narain Bai v. Mangla Prasad Rai (1), 


referred to above, the law on the subject is ° 


somewhat illogical. . 
From the standpoint of equity, it might 
be said for the plaintiff that he could hardly 
ascertain the existence of a grandson of six 
and that he would-not have advanced on 
or purchased a one-third interest, For the 


defendant No. l'it could be argued that the 


‘misrepresentation of a grandfather and of 


- . this kind in Hindu Law, as their Lordships ° 
of the Privy. Council have -observed: in | 


a manager should not result in a loss to a ` 


minor co-parcener of his own interest. 
As regards the actual intention of Nand- 
lal, it follows from what I have said; not 


only that he had no intention of leaving ' 
out unburdened the interest of defendant | 


‘No. 1, but that he went even further and 


purported fo be the sole owner himself. “As ‘ 


far as the intention goes, therefore, it was 
not his intention to mortgage his own 


interest alone and to leave the interest of 


defendant No. l'unburdened. Iam unable 
to accept the contentionfor the defendant 


No. 1 that his absence from the mortgage, . 


the suit, and execution proceeding, does 
not render his share liable. Mere absence 


in such cases does not suffice. In the ` 


case of Daulat Ram v. Mehr 


(8) ‘the two managers 
and passed a mortgage purporting to 


be themselves the sole owners to the ex- 
clusion of everybody else. 


bound the ancestral estate and business, 


Tho defendants relied upon their absence . 


in the legal proceedings. It was held by 


Chand — 
had .concealed . 
' the existence of the other co parceners 


The plaintiffs ; 
offered to prove, but the defendants refused : 
to join issue upon the facts alleged by the . 

plaintiffs showing that the mortgage validly 


their Lordships that this contention failed, : 


and that the sale passed the whole estate to . 
which it related. I am, therefore, of opinion . 


that the mere absence of defendant No. 1 is. 


not sufficient to enable him to claim his . 


share, 

The only other question of law which re- 
mains for consideration, therefore, is, whe- 
ther because inthis case it is proved that 
the mortgage was, to pay off antecedent 
debts in tke joint family business due from 
Nandlal and Inderlal, put the business; is 


- cedure Code, =- 
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not proved to be ancestral, whether, this 


single circumstance suffices to free defend-. 


ant No. l's share... According to the law as, 
laid down in Brij Narain’ Rai v. Mangla 
Prasad fat (1) Iam of opinion thatit does 
not sosuffice. The mortgage was such that 
it could validly bind the efitire interest in- 
cluding the interest of defendant No. 1. 
Toe manager ignoring the existence of de- 
fendanit No. 1 purported to be the sole 
owner and to mortgage his entire interest. 
Taerefore, as in the case of Daulat Ram v. 
Mehar Chand (3), the sale in execution of 
the mortgage passed the entire estate in- 
cluding the share of defendant No.1. This 
disposes of the case in so far as it relates to 
defendant No. 1, ea 

As regards defendant No. 2, for all prac- 
tical purposes, the issue is not of very great 
significance. Both the defendants are re- 
prasented throughout by the same attorneys 
and by one Counsel, defendant No, 2 having 
only put in a separate written statement, 
Oa the whole, sesing that*it was defendant 
No 2 who at first claimed possession and 
that defendant No. 1 being a minor it was 
‘she who afterwards was asserting the rights 
opposed to those of the plaintiff, I am of 
- opinion that it was open to the plaintiff to 
implead her pro majore cautela. 
< Decree for the plaintiff in terms of 
prayers (a), (b) and (c) of the plaint. 

As regards compensation, the parties 
agree that defendant No, 1 should pay at 
the rate of Rs. 200 per month from Septem- 
ber 24, 1925, until possession. The defend- 
ant to pay this amount to the plaintiff ac- 
cordingly. 

Defendant. No, 2 dc 
rate interest of her own. 
against her fails. | | 

Defendant No. 1 to pay plaintiff's costs’ of 
the suit. Defendant No. 2 to pay her own, 

On the slender materials before me, I am 
of opinion that the amount of compensation 
agreed upon is.fair, in view of the delay and 
the costs of further proceedings in this Court 
or-a ‘refzrence ‘to’ the Commissioner.. I, 
therefore, sanction the compromiée as to 
compensation so far as regards the minor 
defendant No. t under Ọ. XXX, Civil Pro- 


does not claim any sepa- 
The suit as 


ALN, A, Suit decreed, | 


- 
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ALLAHABAD HIGH COURT, 
- §Sxoonp Cryin APPEAL No. 1526 oF 1924. 


2 May 10, 1927. 


Present:—Mr. Justice Iqbal Ahmad. 
BACHAN SINGH—PLAINTIFF-—APPELLANT 
versus : : 
BHIRA SINGH—Dzranvant—REsPonDENT. 


Minor—Guardian ad litem—Deeree against minor, 
when liable to be set aside—Mere failure of guardian 
to diligently prosecute suit, effeet of—Civil Procedure 
Code (Act V of 1908), s. 60 (c)—House of agriculturist 
—Exemption from attachment—Burden of proof— 
‘Agriculturist, definition of--Zemindars, whether 
‘agriculturists—Presumption. 


A decree obiained against a minor represented by 
a duly constituted guardian is binding on the minor 
unless there is something to show that there was 
any fraud on behalf of the guardian. The mere 


-- failure of a guardian to diligently prosecute the 


case on behalf of the minor cannot have the effect 
of vitiating such a decree. [p. 50, col. 2; p. 51, col, 
1 = à 


J z 
_ Chandar Sekhar Tewari v. Balakdhari Dubey (1), 
Beni Prasad v. Lajja Ram (2) and Lala Ram vy. 
Thakur Prasad (3), followed.. : 

A person whose main source of income is zemindari 
land and who does not himself carry on cultivation 
is not an ‘agriculturist’ within the meaning of s. 60 (e) 
of the Code of Oivil Procedure. [p. 51, col: 2.] . 

The party who alleges himself to bean agricul- 


‘turist must prove that he earns his livelihood wholly: 
‘or principally by agriculture, or that he ordinarily e 


engages parsonally in agricultural labour. [ibid.] 

An agriculturist whose house is protected from 
attachment and sale bys. 60 (c) of the Code must be 
an agriculturist belonging to the class of persons 
who are ordinarily designated as agriculturists, that 
is, whose principal source of livelihood is- by cultiva= 
tion. Oultivation toa certain extent may be carried 
.on by most zemindars but their houses cannot on 
ie account be designated as agriculturists’ houses, 

vbid.| 

Lachhman Dass v. Partapi (4) and -Ashmatulla 
Sircar v. Pan Mahmud Chowdhury (5), followed. 

Even ifa person is bothan agriculturist and 4 
zemindar, the burden of proving that a house in disa 
pute isstrictly of the nature contemplated by s. 60 
Ung an Oode is on the person who alleges it, [p. 52, 
col. 1. 

There is no presumption that a zemindar, is an 
agriculturist: The presumption is just the other way 
and a zemindar must be taken to -be a zemindaz 
unless his main source of.income is proved to be from 
cultivation. [ibid] | . 

Second appeal from -a decree of the Addis 
tional Subordinate Judge, Farrukhabad, 
dated the 30th of August, 1924.. . : 

Mr. Benod Behari Lal, for the Appellant, 


Dr, M. Walli-ullah, for the Respondent, 


JUDGMENT. While § eam. anxious 
not to in any way abridge the effect of s? 100 
‘of the~ Civil Procedure: Code and not to 
depart - from the -well-est@blished rule’ 
that the findings of fact recorded by 


a Court of frat appeal are binding in . 


~ 


ae in collusion with Puttu Singh”, the certifi.’ 


N 


secon appeal, I cannot, in view of 
the equally well established rule that. 
inference fram proved facts is always a 


_ question oflaw, affirm the finding or the 


decision of the lower Appellate Court in 
this case. After an examination of the 
record I have come to the conclusion that 
the findings recorded by the learned Judge 
of the lower Appellate Court are not borne 
out by the facts found by him, ahd thatthe 
conclusion at which the trial Court arrived 
“was correct, 4 

One Gange Din obtained a simple mcney- 
decree against Chandan Singh father cf 
the defendant-respondent on the 28th of 
Trebruary 1910. Before the decree could te 
executed Chandan Singh died, and the de- 
fendant-respondent, who was then a minor 
and is still a minor, was brought upon the 
record as a judgment-debtor in place of his 
father. Thecfather’s sister of the defendant 
was appointed defendant's guardian ad 
litem. On the house in dispute being at- 
tached by Ganga Din in execution of his 
decree, an objection was preferred in the 
execution department by the defendant's 
guardian ad litem questioning the right of 


“the decree-holder to sell the house in dis- 


pute on exactly the same grounds on which - 


the present suit was resisted by the defend- 
ant-respondent. It appears that the objec- 
tions that were taken were not pressed and 
‘were eventually disallowed and the house 
in dispute was sold in execution of Ganga 


. Din’s decree and purchased by the plaint- 


iff-appellant-on the 7th of. November, 1913. 
The plaintifi-appellant made no attempt to 
take possession of the housefor a period of 
about 11 years and instituted the present 


suit for possession of the house on the lith 


of January, 1924, i 

One of the pleas urged -in defence was 
that Chanden Singh, the defendant-respond- 
ent’s father was a drunkard, a spendthrift 


and a man of loose character and the debt. 


in respect of which the decree was obtained 
by Ganga Din was tainted with immorality. 
This common form of defence which is 
usually taken by a Hindu son in order to 
deprive a ce2ditor of the debts advanced by 
him to a Hindu father, totally broke down 
år the trial Court, and no attempt was made 
to challenge the finding of the trial Court 
on the point fh the lower Appellate Court. . 
The suit was. resisted on two other 


‘e. grounds, vizis- 


(1) “all the proceedings have been taken 
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cated guardian of the contesting defendant 
and brother-in-law (sister's husband) of the 
plaintif and the defendant is not bound by 
the same cnd the plaintiff is not entitled to 
a cecrce for possessicn of the house; and 
` (2) that the house in dispute belonged 
to, and was in oacupaticn of, the defendant 
as an agriculfurist and as such, was rot 
liable to cale in execution of tbe decree beld 
by Ganga Din, in view of the provisions 
of s. 60 (c) of the Code of Civil Piocedure. 
Both these contentions were cverruled 
by the trial Court and the plaintiff's suit 
was decreed. On appeal by the. defendart 
the lower Appellate Court has differed 
from the trial Court on both the points ard 
has held that “the houre in suit is an agri- 
culturist’s house as contemplated in s. 60, 
Civil Procedure Code, and it could not be 
cold in execution of the simple money- 
decree against the minor's father and that 
its sale was brought about fraudulently”. 
As.already remarked above I am unable 
to accept-thege findings of the lower Appel- 
Jate Court as binding on mein second appeal. 
The learned Subordinate Judge who decid- 
ed the appeal was of opinion that, notwith- . 
standing the fact that the defendant's guard- 
ian ad litem inthe execution proceedings 
‘bad objected to the attachment and gale of 
the house on the ground that the house was 


“an agriculturist’s house and that objection 


was not given effect to by the Execution 
Court because of .the failure of the defend- 
ant’s guardian ad litem to diligently pro- 
secute thecase, the defendant, because of 


“his minority, was entitled to question the 


validity of the execution sale on the ground 
that the sale of the house was in contraven- 
tion of the provisions of s. 60 (c), Civil Pro-` 
cedure Code. Iam unable to agree with 
the lower Appellate Court. It is not sug- 
‘gested that the guardian ad litem (father's 
sister) of the defendant who acted ag 
defendant's guardia ad litem in the 
execution case, was in collusion with 
Ganga Din or the present plaintiff, or was 
in any way prevented by apy person from 
duly protecting the interests of the defend- 
ant. Itcannot be denied that the defendant 
was represented by a duly constituted 
guardian‘in the execution proceedings, and 
the mere failure of the guardian to diligent- 
ly prosecute the case on behalf of the de- 
fendant cannot have the effect of vitiating 
tke order of the Execution Court, The 
only duty cast upon a litigant by law is that 
he must see that a minor, who isa party to 


[108 10. 1927) BAGAN SINGH v. 


asuit or proceeding in a Court of Law, is 
represented by a duly constituted guardian, 
but there is no obligation on him to see 
that the guardian ad litem vigilantly pro- 
gecutes the case on behalf of the minor. 
Undoubtedly a guardian ad litem is bound to 
protect the interests of a minor by raising 
and substantiating appropriate pleas on his 
behalf, but this duty is not shared by the 
minor’s adversaries in the suit. A decree 
obtained against a minor who was repre- 
sented by a duly constituted guardian is 
binding on the minor unless there is some- 
thing to show that there was any fraud on 
behalf of the guardian. This was the view 
taken by this Court in the cases of Chander 
-Sekhar Tewari v. Balakdhari Dubey (1) and 
Beni Prasad v. Lajja Ram (2). In my opin- 
ion the mere fact of the defendant's minor- 
ity is not a sufficient ground for differentiat- 
ing the present case with the case reported 
as Lala Ram v. Thakur Prasad (3). I, 
therefore, hold thatthe plea that the house 
in dispute was an agrjculturist’s house 
could not be raised in the present suit and 
was barred by the principle of constructive 
res judicata. 

Moreover, it appears to me that the find- 
ing of the lower Appellate Court that the 
house in dispute is an agriculturist's house 
is animpossible finding. The lower Appel- 
late Court has assigned two reasons for re- 
cording a finding on the point in the de- 
fendant's favour. It has observed “firstly, 
from the respondent’s own statement made 
before me recorded on paper No. 58-A it is. 
clear that the defendant-appellant is an 
agriculturist. He has no other source of 
income. A pure and simple zemindar is to 
be taken asan agriculturist in the absence 
of any legal definition to the contrary. | 
Secondly, from the same statement of the 
respondent (appellant) it is also evident 
that the house insuitis the only dwelling 
house that he has now got and in it his 
father, Chander Singh, lived. The other 
one that he had, fell into ruins, A re- 
ference to paper No. 58-A upon the record 
shows that the summary of the statement 
of the plaintiff given by the learned Sub- 
ordinate Judge is entirely at variance with 
the statement made by the plaintif. The 
plaintiff stated that “the sir and khudkasht 
of Bhika Singh (defendant) is let outon 


(1) 15 Ind. Cas. 611; 10 A. L. J. 149. 
2) 35 Ind. Cas. 63; 14 A. L. J. 438; 38 A. 462, 
f 47 Ind, Qas, 947; 16 A, L, J, 691; 40 A. G80, 


is the guardian of the minor”. 
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rent. Noother business except zemindari 
is catried on by the minor. The zemindari 
of the minor is looked after by Hardeo 
Singh who is my brother-in-law and who 
The only 
conclusion that can be drawn from this 
statement of the plaintiff is that the defend- 
ant is not an agriculturist. Itis clear that 
the plaintiff nowhere committed himself to 
the statement that the defendant's source 
or chief source of livelihood was by cultivat- 
ing land, On the contrary it appears that 
cultivation was not carried on by the minor 


and his source of income was from the. 


zemindari land. This being so it cannot be 
held that the house in dispute is an agri- 
culturist’s house. It has been pointed out 
in the case of Lachhman Dass v. Partapi (4) 
that an agriculturist is not a person who 
obtains his livelihood otherwise than by 
cultivating himself or through his servants 
even if he may have some sort of interest 
in a field or two”. An agriculturist whose 
house is protected fram attachment and gale 
by s. 60 (c) of the Civil Procedure Code 
must be an agriculturist belonging to the 
class of persons who are ordinarily de- 
signated as agriculturists, that is, whose 
principal source of livelihood is by cultiva- 
tion. Oultivatiun to a certain extent is 
carried on by most, if not all the zemindars 
in this Province but their houses cannot be 
designated as agriculturists’ houses, The 
view that I take finds support from the 
decision in the case of Ashmatulla Sircar y 
Pan Mahmud Chowdhary (5), i 

It is also well-established that “ the party 
who alleges himself to be an agriculturist 
must prove that he earns his livelihood 
wholly or principally by agriculture or that 
he ordinarily engages personally in agricul- 
tural labour;” Rubine v. Balwantrai Ram- 
narayan Trividi (6), The assumption made 
by the lower Appellate Oourt in the present 
case that the defendant-respondent's ‘only 
source of income is from cultivation is with- 
out foundation as the defendant-respondent 
owns zemindari property, and it cannot be 
said that the house did not belong to ang 
was in his occupation as a zemindar, 

In arriving at the finding that the housa 
in dispute isan agriculturist’s house the 
lower Appellate Court has not referred tg 
the oral evidence adduced by thedefendant, 


(4) 85 Ind. Cas. 100; A. I. R.1925 Oudh 365; 10 O, 


KA. In R. 1275. e 
(5) 35 Ind, Cas, 343; 20 O, W, N, 874, 
(8) 105 Ind, Qaa, 792; A. I, R. 1923 Bom, lia 
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59 ; 
But T for the sake of satisfying myself as to 
the accuracy or otherwise of the findingof 


- the lower Appellate Court on the point, have 


` 


looked into the evidence produced by the 
defendant respondent. The evidence con- 
sists of the statement of two witnesses 
named Kharnu Singh and Hori Singh ard 
both these witnesses were examined mainly 
witha view to support the plea of the 
defendant-respondent as to the immorality 
of his father. Hori Singh stated that 


Chandan Singh used to look after the work 


of his zemindari and that there is still 
zemindari and sir. Khannu Singh’s state- 
ment was thst Chandan Singh had kasht, 
sir and occupancy holdings. It does not 
‘appear fromthe statements of these two 
‘witnesses that the main source of livelihood 
of Chandan Singh and the defendant- 


it beheld that Chandan Singh was both 
an agriculturist and a zemindar the burden 
of proving that the house in dispute was 
strictly of the nature contemplated by s, 
60 (c) of the Civil Prccedure Code was on 
the defendant-respondent: vide the case of 
Jamma Prasad Ruut v. Raghunath Prasad 


7). 

‘ie is not denied that the plaintiff-appel- 
lant was nota party to the suit brought by 
Ganga Din and purchased the house in 
dispute in execution of the decree held by 
Ganga Din. He was justified in believing 
that the house was saleable in execution of 


. the decree; vide the caseof Pandurang Balaji ` 


. N. Krishnaji Govind Parab (8). 


For the reasons given above I am unable 
to accept the finding of the lower Appellate 
Court thatthe house in suit was an agri- 
culturist’s house within the meaning of 


B. 60 (c) of the Civil Procedure Oode. I. 


am equally unable to affirm the proposi- 


tion of law propounded bythe lower Ap-. 


jpellate Court that “a pure and simple 
‘gemindar isto be takenas an agriculturist 
in the absence of any legal definition to the 
‘contrary. In my opinion the presump- 
tion isthe ather way, A zemindar must be 
taken to be a zemindur unless his main 
pource of income is proved to be from culti- 
vation, ; - 
* Jn support of the finding that “the sale 
of the Roysein dispute was brought about 
fraudulently’ the lower Appellate Court 
has assigned the following reasons :— 

(i) “Ths plaintiff respondent is. the 

(1) 19 Ind. Cas. 125; 35 A, 807; 11 A, t, J, 497, 
j (8 28 B, 198; 5 Bom, L, Ry 792, ease 
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` brother-in-law (wife's brother) of the appel- 


lant’s certificated guardian, Hardeo Singh, 
who didnot agree to look after the appel- 
lant’s interest in the case.” - 

(2) “ The purchase of the house by- tke 


‘appellant (respondent) looks to be euspi- 


cious” inasmuehas the plaintiff had pur- 
chased ĉertaih zemindari belonging to the 
defendant “and afterwards quietly trans- 
ferred it to his sister, wife of the appellant's 


‘(defendant’s) guardian (Hardeo Singh alias 


Putto Singh) who-is himself residing in 
the house to the exclusion of the defend- 
ant.” 

(3) That the suit was brought more than 
10 years after the purchase and, therefore, 
“may bereasonably presumed to have been 


‘inspired by the same self-seeking certificat- 


` ed guardian " of the defendant and it would 
respondent was from cultivation. Even if - 


not be surprising if the plaintiff after his 


- success in the litigation transfers the house 


also to his sister. 


(4) 


“The circumstances denote that the 


: guardian is pulling the strings from behind 


with a view to depriving the minor of his 


‘ancestral dwelling-house in which he has 


comfortably nestled himself.” It appeais 


‘impossible to me to infer fraud from the 


facts found or the reasons assigned by the 
lower Appellate Court.” 


No particulars of the alleged fraud were 


given in the written statement, and none 
were disclosed in the evidence produced by 
the defendant-respondent, and nobody in 
‘this Court has been able tolet me know the 


‘-particulars or the precise nature of the 


fraud found by 
Court, 

It is clear from a reference of the state- 
‘ment of Hardeo Singh, dated the 2Uth of 
February, 1924, that ne was not a certificat- 
‘ed guardian of the defendant at the time 
that Ganga Din executed his decree jand 
the plaintiif purchased the house in dispute. 
It is true that in the suit, giving rise to the 
present appeal, Hardeo Siugn, notwithstand- 
ing the tact that he was a certilicated 
guardian of the defendant, refused to act 
as his guardian ad litem. Butthis refusal 
of Hardeo Singh cau in no way lead to the 
inference that tne sale that took place in 
1918, when Hardeo Singh had nothing to 
‘do with the defendant was brought about 
fraudulently, It appears to me tnat Hardeo 
Singh was well advised, having regard to 
his relationship with the plaintiff-respond- 
ent, in not acting as guardian ad litem of 


the lower Appellate 


the defendant in the present anit, In any. 


‘ 
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case his refusal to so act in the present: 


case or his desire that the plaintiff should 
succeed in the present litigation cannot 
lead to the inference.that the sale of 1913 
was a fraudulent sale. 

- I am unableto appreciate the ground on 
which the learned Subordinate Judge has 
held the purchase of the house made by 
the plaintiff to be suspicious, and -there is 
no warrant for the assumption that after 
succeeding in the present litigation the 
plaintiff will transfer. the house to his 
sister, the wife of Hardeo Singh, Even if 
it be assumed that Hardeo Singh is. now 
anxious to get possession of this house and 
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parties, to set off thelr cross-demands against each 
other and to strike a balance, by consolidation of all 


items, whether barred or not barred by time, and to 
start with a fixed consolidated amount as represent-` 


-ing a liability of tha dəbtor for the future, that 


balance is recoverable within three years from the ` 


- statement of account, although some of the earlier 


itema in the account may have then been already 


. time-barred. `[p. 54, col. 1.] 


In order that an account may be mutual, open and 
current, the nature of the dealings must be such that 
the balance must shift. on one sideor.the other.” 
[ibid.] ; : 

Application against a decree of the. 
Small Cause Court Judge, Khandwa, dated 


- the 23rd December, 1926, in Civil Suit No,’ _ 
“1992 of 1926 f i 


that it was he who, asked the plaintiff to - 


purchase the house in 1913, thé purchase 
made by the plaintiff at a time when 
. Hardeo Singh was not a certificated guard- 
jan of the defendant, cannot beheld to be 


vitiated by fraud., It is needless to point - 


out that fraud must be specifically pleaded 
and each particular thereof must be strictly 


proved, I have examined the Svidence in . 


the case and I find thatthere is not'an iota 


of evidence to suggest that the sale of 1913 _ 


was brought about by fraud and in my 
judgment the finding of the lower Appellate 


Court on the point is based on pure conjec- ` 


tures, and is bad in law. 


“month of the execution 


For the reasons giyen above I allow this 


appeal, set aside. the decree of the lower 


Appellate Court and restore the decree. 


of the trial Court with costs in all Courts. 
a. NA, Appeal allowed, - 


NAGPUR JUDICIAL COMMIS- 
: SIONER’S COURT. . 
` Crv: Revision No. 68 oF 1927. ` 
. - . ‘September 26, 1927: - 
|, Present :—Mr. .Kinkhede, A..J. O. - 
SITARAMSA—PuaInriFFAPPLIOANT | 
J | ty 1 VeTSUS 
AMIRBAX AND 
4+) Non-APPLIGANTS. > 0. . 
Limitation Act (IX of 1908), s. 19, Sch. I, Arts. 64, 


„OTa BKS —DEFSNDANTS— 


Mr. G. R. Deo, for the Applicant. . ; 
Mr. S. B. Gokhale, for the: Non-Appli-- 
cants. í 


ORDER.—As the result of certain past 
dealings, between the parties, which were - 
adjusted by them, a balance was struck, ` 
which showed that, on 6th June, 1923, the 
defendants were liable, to plaintiff, in the 
‘sum of Rs. 514-7-6. Defendant No. 2, pur-- 
porting to act for himself and for his 
father, defendant No. “l, signed a ruju 
hisab, and orally agreed to re-pay, with in- ` 
terest, the sum found due, at the rate of 
Re. 1 per cent. per mensem, within one. 
of the hisab, - 
Plaintiff filed the present suit for the re- 
covery of Rs. 724-15-3 inclusive ofinterest 
up to the~date of the suit, viz, 16th June, - 
1926. Br 
` Defendant No.1 denied his liability on 
the ground of non-execution and limitation. 
Defendant No. 2 admitted the ' signing of 
the ruju, but denied that the ruju was an 
account stated, and urged that only items 
aggregating Rs. 66-3 9, were within time, 
and plaintiff was, therefore, not entitled to. 
anything more than’ that amount’ on the’ 
strength of the ruju. It is significant to 
note that defendant No. 2 did not deny the 
plaintiff's allegations in para. -1 ‘of the 
plaint about the oral’agreement to: re-pay 


TT within one-month. Plaintiff's claim was 


décreed for such items as were in time at. 


-the date of the execution of the ruju with 


interest, thereon, and’ the rèst of the claim 


- claim was: wholly dismissed as: against.. - 


85—Acknowledgment and account stated, distinction, 


between—Account, mutual, open and, current—Tests—- 
Account stated—Limitation. ' j 

Where an account stated 
sides and a. Balance is deducted thereon, and the 


adjustment points, to the common intention of the - 


comprises items on both 


-was dismissed. as barred by“time. The 


defendant, No. 1 for want of :éxectition by 
him and only partly decreed, @ghinst de- - 
fendant No. 2. -In. arriving ‘at this con- 
clusion .the Court below treated: the ruju 
hisab asa mere acknowledgment, and not 
as account stated or asa mutual, open and . 


+ 
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turrént account. The plaintiff hascome up 
in revision against the decision. 

“As tothe defendant No. l's liability for 
the claim no serious attempt was made 
to show how he was bound by the admis- 


sion. of liability made by defendant No. 


2. in regard to the balance found due on 
adjustment of the khata which stood in 
the name of both on 6th June, 1923. The 
dismissal of the claim as against defendant 
No. must, therefore, stand. 

The next question is whether the ruju 
hisab was a mere acknowledgment, or an 
account stated, or a mutual, open and cur- 
- rent account. If it was a mere acknowledg- 
ment and theitems disallowed were advanc- 
ed on dates long prior to three years of 
the date of acknowledgment, the dismis- 
sal of theclaim must hold good. So far 
as the contention thatthe account was a 
_ mutual, open and current account, suffice 
it to say that the nature of the dealings 
ig not such thatthe balance must shift on 
one side or theother. Article 85 of the 
Limitation Act does not, therefore, apply. 

As to whether the case comes under Art; 
64 of the Limitation Act, I may observe 
that, where an account stated comprises 
items on beth sides and a balance is’ de- 


ducted thereon, that balance is recoverable. 


within three years from the statement of ac- 
count, although some of the earlier items 
in the account may have then been al- 
ready ` time-barred. . If the entries on page 
2 of the hisab bahi were scrutinised, it 
will be found that, on the day of the set- 
tlement, the account was made of items 
beginning from Fagun Badi 30 . Sambat 
1975, and ending with 11 Jeth Badi 8, 
Sambat 1980. The account, on the face of 
it, -thusshows that several items of more 
than three years standing were taken into 
consideration in the balance due, without 
objection on the part of the executant. In- 
terest was also calculated and added on 
that basis; and, although, under date 
Magh Sudi & Sambat 1977, a sum of Rs, 115 
was debited to the defendant’s khata as 
the priceof a pair of bullocks, that item was 
wiped out bya corresponding credit entry 


of Rs. 115 asthe price of the pairof bul- 


Yocks as they were returned, under dated 
6th Jina, 1923. This credit was again 
squared by a debit under the maveshi khata 
i. e., for purchase of cattle. Then again, a 
debit item of Rs. 69-2-0, on account of 
havala of one Budha for a sum of Rs. 50 
° advanced to him, and interest thereon, from 
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mitti Shravan Sudi 4 Sambat 1977 to Duja 
Jeth Badi 30 Sambat 1980, also appears 
debited in the defendant’s khata, and, on 
the strength of that debit, a credit appears 
to have been given to Budha towards his 
liability. All this adjustment points to 
the common intention of the parties, to set 
off thei? cros8-demands against each other, 
and to strike a balance, in plaintiff's favour, 
of whatever may be found due to him, hy 
consolidation of all items, whether barred 
or not barred by time, and to start with a 
fixed consolidated amount as representing 
the defendant's liability, for the future. 

It appears that following upon this com- 
mon understanding, and with a view to 
give full effect to the same, the plaintiff 
credited thesum of Rs. 514-7-6 so found 


.due, and thus squared up the previous 


account. This, to my mind, is tantamount 
to a new eontract, and, is a substantive 
cause of action in itself ; so that a suitcan 
be maintained onit. Especially as I find 
that the plaintif debited the defendants 
with the amount of Rs. 514-7-6 under 
Jeth Badi 8 Sambat 1590, I have no hesita- 
tion in holding that the question of some 
items being then time-barred is irrelevant 


. to the case as laid. It is, therefore, very 


likely that the plaintiff's allegati 
the executant of the hisab made gre 
promise tore-pay the consolidated debt 
within one month was true and, therefore 
defendant No. 2 did not dare to deny it ; 

I; therefore, modify the decision of the 
lower Oourt and decree the entire claim 
against defendant No. 2 with costsin both 
the Oourts. As defendants Nos. 1 ‘and 2 
appeared through the same Pleader, de- 
fendant No. 1 will not get any separate 
costs in this Court. Pleader's fee Rs, 15, 

G. R. D. Decree modified, 


——— 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. as 
ORIGINAL Orvit Suir No. 602 oF 192] 
ee a July 13, 1927. 
resent :—Mr. Rupchand Bilaram, A. i 
Firat or NIHCHALSING MAHTABSING 
: : — PLAINTIFFS . 


versus i 
Fiem or VISHENJL GOVERDHANDAS— 
Fe TOA oBEEENDANTS. à 
ivil Procedure Code (Act V of 1908), 0. X 
—Decree, assignment af, -when ae into ap 
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Contract Act (IX of 1872), ss. 254 (2), 268—Insolvency 
of partner—l'irm not ipso facto dissolved—Insolvent 
partner's right to assign decree held by firm. . 

In India the insolvency or even the adjudication of 
a partner as an insolvent does not by itself dissolve 
the partnership but only affords grounds for the Court 
to decree dissolution [p. 56, col. 1.] 

Harnamdas v. Mayadas Lakhmichand (1), relied 
upon. 

It is open toa partner of an undissolved firm who 
has been adjudicatedan insolvent to assign a decree 
held by the firm. [ibid.] 

An assignment of a decree made by an instrument 
in writing takes effect from the date of such instru- 
ment and not from the date whenit is recognized by 
the Court on application made to it under O. XXI, 
r. 16, Civil Procedure Code. |p. 56, col. 2.] : 

Sadagopachariar v. Ragunadachariar (2), relied 
upon. 


Application under O. XXI, r. 58, Civil 
Procedure Code, by Vazirchand, assignee, 
for raising of attachment of decree in Suit 
No. 700 of 1924. 

Mr. Pahlajsing B. Advani, for the Appli- 
cant, 

Mr, Tahilram Maniram, for the Oppo- 
nent, 

ORDER.—This is an apptication under 
O. XXI, r. 58, Civil Procedure Code. It is 
connected with Execution Application No. 
795 of 1925 filed in Suit No. 700 of 1924. 
I propose to deal with both the applica- 
tions together. 

Inthe present case the firm of Nihchal- 
sing Mahtabsing arethe judgment credi- 
tors and the firm of Vishinji Goverdhan 
are the judgment-debtors. The manag- 
ing partner of the debtor firm is one 
Vishinji Devji who was adjudicated as an 
insolvent in Insolvency Application No, 59 
of 1922 and his estate has vested in the 
Official Receiver. By a deed of assignment 
dated June 24, 1925, the judgment-credi- 
tors have assigned their decree to the firm 
of Lakhmichand Ohimanlal by their manag- 
ing partner Lakhmichand Ghanamal for 
a sum of Rs. 400 with an express covenant 
that the assignees will have no claim 
against the judgment-creditors in the 
event of their failing to realiza anything 
under the decree which is for about 
Rs. 6,500, 

The name of the assignee was brought 
on the record by an order passed by 
Tyabji, A.J. C., on August 10, 1925, and 


`- aț their instance of August 17, 1925, the 


amount due to the firmof Vishinji Goverdhan 
under the decree passed in their favour 
in Suit No. 700 of 1924 was ordered to be 
attached. | 

= Buit No. 700 of 1924 was instituted by 
the firm of Vishinji Goverdhan by their 
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managing partner Vishinji Devji as plaint- 
iff No, 1 after his insolvency and by the 
Official Receiver in whom his estate had 
vested, as plaintiff No. 2. The defendant. 
in that suit was Lakhmichand Ghanamal 
the managing partner of the assignees in 
this suit, 

On*October 30, 1924, a ennsent decree 
was passed in favour of the plaintiffs in 
Suit No. 70 of 1924 for about Rs. 4,500. 

It is said that the only other partner in 
the firm of Vishinji Goverdhan was one 
Parshotam who advanced no capital to’ 
the firm and who left Karachi for Calcutta 
about one year before the insolvency of 
the capitalist partner presumably for the 
purpose of avoiding the creditors of the 
firm, and has not returned here since. 
The Official Receiver treated the assests 
and liabilities of the firm of Vishinji 
Goverdhan as -those of Vishinji Devji and 
dealt with them as sueh and inter alia. 
assigned the decretal claim in Suit No. 700° 
of 1924 to one Vazirchand who then 
applied for being brought on the record 
of the suit as assignee of the decree, 

On objection being raised by Lakhmi-° 
chand that the assignment of the Official 
Receiver alone was defective, the assignee e 
obtaineda fresh deed of assignment dated 
llth July, 1925, from the Official Receiver 
and from the firmof Vishinji Goverdhan 
represented by their managing partner 
Vishinji Devji and on the strength of that 
deed has now applied in these procedings 
for raising the attachment issued against 
the decree in Suit No. 700 of 1924 and hag 
also applied in Suit No. 700 of 1924 for his 


name being brought on the record as 


assignee and for execution issuing against 
Lakhmichand Ghanamal under the said 
decree. f f 

The application of Vazirchand for 
raising attachment is based on a two fold 
ground, firstly that the assignment of the 
decree in Suit No. 700 of 1924 in favour 
of Vazirchand being long prior to the 
order of attachment issued by the Execut- 
ing Court, there was nothing to attach the 
right, if any, of the firm of Vishinji 
Goverdhan having vested ‘in? Vazirchand 
before the date of the said order, Secondly 
that the firm of Nihchalsing Mahtabsing 
having elected to proceed eagainst the 
estate of Vishinji Devji in ‘the hands of 
the Official Recéiver and having proved 
their claim against his state, and having” , 
thereby induced the Official Receiver to 


“6 
56 
deal with the estate of the firm of Vishinji 
Goverdlhan as thatof Vishinji Devji itis 
not open to them to fall back on the pro- 
perty of the firm of Vishinji Goverdhan 
and their sssignment if any is of no 
effect. | 
The execution of the deed of assignment 
In favour of Vazirchand dated July 11, 
1925, marked Ex. 10-A has-been duly 
proved. > 
It is urged on behalf of Lakhmi@hand who 
occupies dual capacity that-it is of no 
effectas Vishinji Devji could notrepresent 
the firm of Vishinji Goverdhan after his 
insolvency and that, therefore, the money 
due to that’ firm should in the first in- 
stance be utilized for payment of the debts 
of the firm oi Vishinji Goverdhan. 
There is no force in this argument. 
As held by me in Harnamdasv. Mayadas 
Lakhmichand (1) in India the insolvency 
or even the adjudication of'a partner as 
an insolvent does not by itself dissolve 
the partnership but only affords the ground 
for the Court to decree dissolution. There 
is no allegation much less proof that any 
suit was filed by the insolvent or the 
Official Receiver or the working partner 
for dissolution .of partnership or that such 
dissolution hes been decreed. 


It is no doubt true that by the disap- 
pearance of the working partner and the 
insolvency of. the capitalist partner no 
fresh business was done, but it does not 
follow therefrom that the right of. the 
capitalist partner to deal with the partner- 
ship property. was thereby put an end to. 
It was, therefore, competent for Vishinji to 
act on behalf of the firm of Vishinji 
Goverdhan.and to execute a deed ofassign- 
ment on behalf of their firm validly trans- 
ferring their interest inthe decree in favour 
of the assignee. It would further appear 


. that the object with which the assignment 


e. (1) 87 Ind, Cas\905 at p. 906; 
ee MAH z j 


mA 


was made was to realize the assets of the 


firm for the purpose of discharging its. 


liabilities, Ast / Rds 
The act af Vishinji in; assigning the 
debt was, therefore, necessary for. winding 
up the business. Even if it’ ‘be assumed 
that the partnership between him and 


Parshotam had béen dissolved . the assign- - 
mént was.indubitably within his powers - 


as defined by, B. 


"263 of the. Indian Con- 
traci Act.. e A PE | 
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It is further urged that the assignment 
of-a decree takes effect only from the date 


_ of its recognition by the Court and Ad. 


the assignment in favour of Vazirchand . 

was not recognised before the attachment 
of the decree, itcannot now be recognised 
50 as to affect the rights of the attaching 
creditors. 

This plea i£ based on a misconception 
of law. There is nothing in the Code of 
Civil Procedure or anyother law in force . 
in India towarrant the suggestion that 
the transfer of a decree made by an instru- 
mentin writing should not take effect from 
the date of such instrument, 

All that O. XXI, r. 16, Civil Procedure 
Code, provides is that a decree shall not 
be executed on the application of the 
assignee of the decree until the Court 
has given notice to the assignor and the’ 
judgment-debtor of such application and. 
their objections, if any, heardto ‘its exe- 
cution. In Sadagopachariar v. Ragunada-, 
chariar (2) a gimilar plea was rai-ed under’ 
the Civil Procedwre Code of 1882 and was 
held to be bad.. Their Lordships observed 
at page 63* as follows :— 

“Under s. 487, Civil Procedure Code (Act 
XIV of 1882) it was open to him, 4. e, the 
assignee of the decree to present a claim 
to the attaching Court and if he had done 
so and had established his transfer, it 
would have been the duty of the attaching 
Court to withdraw the attachment in the 
case supposed, because by the assignment 
in writing the property in the decreeg 
passed to thé plaintiff so that the decrees 
were nolonger liable to be attached as 


.the property .of the first defendant ” 


These ‘observations equally apply tothe 
present case) The assignees has applied 
for raising the ‘attachment, and as the 
“property in the decree passed to him on 
the date of the assignment ‘there was 
nothing to attach, and he is entitled to 
have the attachment raised. $ 

Under the circumstances it is not neces- 
‘sary for me to go into the further question 
of estoppel. ` TEE PS og DE 

I allow theapplication for raising attach- 
ment with costs. . DE 

In the connected execution application 
which was, stayed pending the disposal of 
the application I order ‘that Vazirchand’s 
name be brought on the record as assignee, 


a7) Bind. Cas, 988;° 33 M. 62 at p. 63; 6 M. Li T,’ 
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of that decree and further order that eze- 
Gution to issue as prayed by him. 
P, B. A, Order accordingly. 


m ameme mrana 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Oivit Revision No. 98 or 1927. 
September 26, 1927. ; 
Present:—Mr. Kinkhede, A. J. O. 
RAMCHANDRARAO AND oTHExs— 
DEFENDANTS—APPLICANTS 
Versus 
MAYARAM—Puatntire—-Non-APPLIOANT. 
| Civil Procedure Code (Act V of 1908), s. 116; 
` 0. XLI, r. 8—Interlocutory order—Revision—Powers 
of interference—Limitation Act (IX -of 1908), s. 12 


(2) (8)—Copies of judgment and decree applied for, . 


on different dates—Aggregate period, whether can 
be excluded—Copy of decree applied for before eg- 
piry of period as extended by s. 12 (2)—Period res 
quisite for obtaining copy, whether egn b? excluded— 
Cony or judgment, filing of, in appeal, whether op- 
tional. 

A High Court may interfere in revision against 


an interlocutory order where matters of principle or - 


jurisdiction are involved. [p. 57, col. 2.] 

A party is entitled to deduct under s. 12 of the 
Limitation Act the aggregate period taken by him 
in obtaining copies of the judgment and the decree, 
even though he applied for them on different dates, 
provided the applications were made before the ex- 
piry of the period of limitation prescribed for filing 
anappeal, [p. 58, col. 1.] 

Bagmal v. Firm of Jamnadas Potdar (1) and Sheo- 

- ramv Chintoo (2), followed. 
“He is entitled to exclude under s. 12 (2) of the 
Act, the period required for -obtaining a copy of 
the decree, where he has applied for the same be- 
fore the expiry of the extended time allowed by s. 12 
. (3). [p. 58, col. 2.] 

A suit was dismissed on the 24th August, 1926. The 
plaintiff applied fora copy of the judgment on the &th 
September, 1926, and obtained the copy on the 30th 
Saptember, .1926. He applied for a copy of the 
decree on the 7th October, 1926, and obtained the same 
on the 12th October, 1926: and an, appeal which had 


to be filed within 30 days was filed on that day: - 
Held, that the appeal was not barred. [ibid] | 


It is not optional for an appellant to file a copy of 


judgment with the memorandum of the appeal, even . 


though it may be open to -the Appellate Court to 
dispense with it, [ibid] ` - Goat 
Oivil revision of an order of the District 
Judge, Bhandara, dated the llth January, 
1927, in Civil Appeal No. 82 of 1926. > `. 
Mr. G. L. Subhedar; for the Applicants. 


Messrs. V. Bose -and P.N. Rudra, for the. 


Non- Applicant. | 
ORDER.—This revision raises an inter- 


, esting question of law. The non-applicant, : 


Mayaram, filed Suit No,. 62 of 1925, in ‘the 
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Court of the Subordinate Judge, Balaghat, 
against the applicants. That suit was dis- 
missed on 24th. August, 1926. Plaintiff’ 
applied for a copy of the judgment on 8th 
September, 1926, and obtained the same 
on 30th September, 1426. Thereafter, a copy 
of the degree was applied for on 7th Octo- 
ber, 1930 and obtained on 12th October, 
1926, and the appeal was filed, on that day, 
in the Court of the District Judge, Bhan- 
dara. The applicants took a preliminary 
objection that the appeal was barred by 
time, but the same was overruled, and the 
case was set down for hearing on the 
merits. It is against this interlocutory 
order overruling the objection as to limita. 
tion that this revision has been preferred. 

The non-applicant raises objection to the 
maintainability of the present revision, on 
the ground that it is not the practice of 
this Court to entertain any revision against 
an interlocutory order. Suffice it to say, 
that although, this Court does not; ordi- 
narily, interfere still, where, matters of prin- 
ciple or jurisdiction are involved, this 
Court does not, necessarily, decline to enter- 
tain it. I, therefore, think that the present: 
revision can lie, i 

. Now, as to the merits of this petition for 
revision, I say that the decision sought to 
be revised, is in accordance with the Statute 
Law, and, must be upheld. I will show how. 
it is so. a2 

The prescribed term of 30 days for. filing 
an appeal against the decree expired on 
23rd September, 1926; but, -before such 
expiry, the non-applicant applied for copy 
of the judgment on 8th September, 1926 
i.e.. on the 15th day of the delivery of 
judgment, when he had still to his credit 
15 days out of the prescribed period of limi- 
tation (Art. 152, Limitation Act), When 
however, he obtained the copy of the’ jadg- 
ment, on 30th September, 1926, the lo.days 
to his credit had expired, and, out of the. 
period of 23 days which he was entitled 
to exclude as time requisite for obtaining 
the copy of the judgment, under cl: 3 of 
s. 12 of the Limitation Act he. had stil] to 
his credit, “a period of 16 days.. Before the 
expiry of this period, i. e. when, only’6; days 


x 


out ofit had expired, he, ‘on 7th October, 


. 1926, applied for a copy of the decrge, sand, 


obtained it, on 12th October, 1926? ġe; when: 
he had still 4 days to his credit, out of the 
aforesaid period. The appeal: was filed ‘on 
the very day. It will thus beseén that the ` 

appeal was instituted, on the 49th day from -« 
k z - ; | 
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the date of judgment, or, excluding the 23 
days time required for obtaining the copy 
of the judgment only, on the 26th day of the 
period of limitation prescribed by law. If 
the period of six days which was required 


` for obtaining the copy of the decree, were 


AJ 


excluded as he is entitled to exclude it, 
under cl. 2 of s. 12, his appeal Would be 
still within time by 6 more days. In. spite 
of this stata of things, the applicants con- 
tended thai the appeal was barred by limi- 
tation, by reason of the fact that, instead of 
applying for copy of the decree and of the 
judgment, simultaneously, or, at different 
times, within the period of 30 days prescrib- 
ed by law for appealing, the non-applicant 
applied firat for copy of judgment before 
the expiry, and then, for copy of the decree, 
after the expiry of the said period, It is 
argued thet the non-applicant was not en- 
titled to exclude the time taken up in obtain- 


“ing a copy of the judgment as he had not 


first applied for obtaining a copy of the 
decree. I think this contention is unsound 
in view.ofthe clear provisions of s. 12 of 
the Limitation Act, which entitle him to 
deduct bath the periods of time. 

As pointed out by Drake-Brockman, J.O., 
in Bagmal v. Firm of Jamnadas Potdar (1), 
it is a well-recognized practice for an un- 
successful litigant to obtain copy of judg- 
ment first:so that he may consider whether 
he will appeal or accept failure, Itis un- 
doubtedly open to a litigant to postpone 
applying for copy of judgment and decree 
till ihe very last day of the scheduled period. 
Similarly Mittra, A. J. O., in Sheoram v. 
Chintoo (2), held that the law does not -pre- 
scribe any particular time for the making 
of the applications for copies or require 
that copies of both decree and judgment 
must.be applied for simultaneously. Ac- 
cordingly in both those cases the aggregate 
period taken in obtaining copies of judg- 
ment and decree was excluded, even though 


applications for those copies were made on ` 


different dates, they were made before tha 


expiry of the period of limitation prescribed - 


for filing the appeal. 

In the present case only one application, 
viz., that for oblaining copy of the judg- 
‘ment was filed within the périod of limita- 
tion, So, even on the authority of the 
aforesatdedecisions and the provisions of 


*s. 12, (3), Limitation Act, the non-appli- ` 


cant’s appeal could be treated as within 


(1) 42 Ind. Cas. 965. - - 
(2) 49 Ind. Oas. 961, 
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time, without the necessity of excluding thé 
period required for obtaining the copy of. 
the decree. Ifthe point were necessary. for 
me todecide,I would hold that the non- 
applicant was entitled to exclude, under 
s. 12 (2) of the Act, even the period requir- 
ed for obtaining copy: of the decree, pro- 
vided.he hgs&pplied for the copy of: the 
decree, before the expiry of the extension 
of time allowed by s. 12 (3) as-time required 
‘for obtaining copy of the judgment. 

It is, however, argued before me that it is 
the decree which gives a right of appeal 
and it is, therefore, necessary to obtain a 
copy thereof in order to keep that right 
alive, and that since it is optional with the 
“Court to dispense with the filing of a copy 
of judgment, the intending appellant should 
not be held entitled to exclude the time 
spent by him in obtaining a copy of an 
optional document, viz, judgment. No 
doubt under O. XXI, r. 1 of the Civil Pro- 
cedure Code, every memorandum of appeal 
must be accompanied by a copy of the 
decree appeal&d from and (unless the Ap- 
pellate Court dispenses therewith) of the 
judgment on which it is founded, I need- 
only say that itis not left to the litigant’s 
choice to file or not to file a copy of judg- 
ment; inasmuch as it isnot optional with 
him to obtain its copy or not, and Judge 
alone can dispense with it, the judgment 
cannot be said to be an optional document. 
It is as essential as the decree. It is, there- 
fore, wholly immaterial in what order the 
eopies are applied for and obtained. All 
that is required is that the period prescrib- 
ed by the specific Article of the Limitation 
Schedule with the extention claimable under 
the provisions of s. 12 of the Limitation 
Act, should not have expired, before the 
copies were obtained and lodged with the 
memo. of appeal. In short, the- right of 
appeal must be ‘kept alive, under s. 12, of 
the Act, until the date the appeal is filed. 

In this view of the case the- revision is 
dismissed with costs. Pleader’s fee Rs, 25, 

G, R. D, Revision dismissed, 
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LAHORE HIGH COURT. 
iret Orvit Apewan No. 833 oF 1922. 
January 6, 1927. 
Present:—Mr. Justice Fforde and 

_ Mr. Justice Campbell. | 
ISHAR DAS-DHARAM CHAND— 
DSFENDANTS—APPELUANTS 
VETSUS . b 
DHANPAT RAI-DAULAT RAM— 
PLaInTiPFa— RESPONDENTS. 

Contract Act (IX of 1872), ss. 78, 88, 107—-Contract 
for sale of unascertained goods—Subsequent appro- 
priation by seller—Appropriation not assented to by 
buyer— Property, whether passes—Re-sale by seller 
before property has passed to buyer, legality of— 
Proper remedy of seller—Suit for damages. 


Property in goods contracted to be sold will not: 


ass to the buyer under s. 830f the Contract Act 

ya subsequent appropriation by the seller unless 
such appropriation isassented to by the buyer. [p. 
60, col. 2.] 1 

A seller has no right to re-selland claim from the 
buyer the difference between the contract price and 
the price fetched on re-sale under s. 107 ofthe Con- 
tract Act where the property in the goods has not 
passed tothe buyer. The only remedy of the seller 
in such a case isto sue for compensation for breach 
of contract and the measure of® that compensation 
would have to be based on the difference between 
the market price at the time of breach and the price 
agreed upon. [p. 61, col. 1.) 


First appeal from a decree of the Senior 
Subordinate Judge, Amritsar, dated the 
28th February, 1922. 

Messrs. Moti Sagar and Mehr Chand 
Mahajan, for the Appellants. 

Messrs. M, L.. Puri and Sheo Narain 
Kapur, for the Respondents. 


JUDGMENT. 

Fforde, J;—By a contract in writing, 
dated the 14th April, 1920, the plaintiff 
firm agreed to sell and the defendant firm 
agreed to buy four cases of dyed brocade 


of the office of D. Raushan Lal at the rate: 


of 224 pence per yard, Each piece was to 
contain from 50to 55 yards and each case 
was to contain 40 pieces. ‘The sellers were 
to receive Rs. 200 per case as profit from the 
buyers. Ifthere were more or less pieces 
in acas3 the profit was to be adjusted ac- 
‘cordingly. The shipmenis are described as 
of May-June. The plaintiffs duly notified 
the expected arrival of the goods by letter 
dated the 22ad July, 1920. In this letter the 
plaintiffs stated that interest would com- 
mence to run from the arrival of the steamer 
in Karachi. This notice was headed: 
“ Dyed brocade quality 0076 sold to you 4 
cases May-June, 1920 at Rs. 250 per case 
profit each containing 50 pieces ;" and the 
numbers of the cases were then given as 
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204—206 and 208. This is the first piece of 
correspondence which took place in connec- 
tion with this transaction. The defendants’ 
reply is dated the 27th July, 1920, in which 
they say that. before dealing with the letter 
of the plaintiffs of the 2nd, they would like 
to know what was the date of the Bill of 
Lading. They also asked for the original 
design and shades of the goods, and they 
further raise the point that the profit on 
each case was to have been Rs. 200, and not 
Rs. 250. In reply to the letter the plaint- 
iffs wrote on the 29th July, 1920, explaining 
the method in which the profit was calcu- 
lated, stating that the relative sample had 
been sent them by registered post, and 
ending up by pointing out that the Bill of 
Lading was not material as there was noth- 
ing stated in respect thereof in the. particu- 
lar contract between the parties. The de~. 
fendants then by letter ofthe 30th of July 
pointed out that instead of supplying one 
design the plaintiffs had supplied five 
designs which the defendants refused to 
accept. They also repeated that it was 
important that they should have the Bill of 
Lading as otherwise they could not be cer- 
tain that the goods were not of a late ship- 
ment, i 

There was no further correspondence 
until the 3rd of September, 1920, when the 
plaintiffs wrote to say that they had enquir- 
ed from their shippers and had ascertained 
that the goods in question were shipped at 
the right time. Inanswer to this the de- 
fendants referred the plaintiffs to their. 
letter of the 30th of July, to which they said 
they had nothing further to add. They 
concluded by saying that they would not 
pursue the correspondence on the matter 
any further as the plaintiffs themselves had 
cancelled the contract in the defendants’ 
office. To this letter the plaintiffs replied 
on the following day, denying that the con- 
tract had ever been cancelled and claiming 
Rs. 1,000, this sum being made up of profit 
on the four cases and interest from the date 
of the arrival of the steamer at Karachi. On 
the-same date thé defendants replied ac» 
knowledging receipt of the plaintiffs’ letter, 
referring the plaintiffs to their own letter 
of the previous date,and stating that thay 
had nothing more to add, and that any fur- 
ther correspondence on the s@bject would 
not be replied to. In spite of this intima- 
tion from the defendants the plaintiffs 
again wroteon the 30th of September in- 
forming the defendants that Railway receipts 


60 
for thie goods had arrived at the Bank, de- 
manding the contract price and requesting 


the defendants to take immediate delivery 
- breach of their contret, 


within 24 hours. . 


“To this last letter there was no raply, and 
the parties gre- agreed that, so far as the 


defendants were concerned, they haderepu- 
diated the contract before the time fixed 
. for performance. The plaintiffs’ Counsel 
states, as indeed the correspondénce shows, 
that the plaintiffs had not accepted the res 
pudiation of the contract but were keeping 


it alive and insisted upon performance in ` 


due course. According to the plaintiffs’ 
Counsel the date for acceptance’ was not 
later than the Ist of October, 1920. That 
being so, the plaintiffs upon the defendants’ 
refusal to accept delivery should have 
brought their suit for damages for breach 
of contract based upon the difference bet- 
ween the market price obtaining at the date 
of the breach and the contract price.. In- 
stead of taking thiscourse the plaintiffs did 


nothing further after the letter of the 30th 


September until the 29th of December, 


- when they sent a natice to the defendants. 


informing them that if they did not take 
delivery of the goods within one week the 
four cases would be sold by auction on the 
expiry of that period, and the defendants 
would be held liable for all expenses incur- 
red. In reply to this notice the defendants 
wrote on the 30th of December pointing out 
that two out of the fourcases were received 
late, the contract concerning them was can- 
celled, and that, as regards the remaining 
goods, neither the design nor the colour nor 
the floral design was in accordance with the 
sample; they stated that the goods could not 
be thrust upon them, and concluded by say- 
ingthat if any-steps were taken against them 
they would hold the plaintiffs liable for 
costs and damages. This letter is merely 
a repetition of the defendants’ previous re- 
fusal to perform their part of the contract. 
Eventually onthe 17th of January the four 


cases in question were handed to the auc- 


tioneer to be sold by public auction and 


were sold onthe 25th of January, realising . 


‘the sum of Rs. 6,192-13. On the &th of 


February, 1921, the plaintiffs brought the’ 


present suitfor recovery. of Rs.. 6,596 10-0 
damages kased on: the difference between 
- the price realised for the goods at the auc- 
tion sale and the contract price with interest 


added- thereto. The trial Court gave the. 


_ plaintiffs a decree for practically the amount 
“claimed, aM << - 
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The defendants’ main case is that thë 
plaintiffs have notshown that they suffered 
any damage by reason of the defendants’ 
Mr. Moti Sagar has 


argued that as there was no consent 


‘by the defendants to the appropriation by 


the plaintiffs ofthe four cases in question 
to the céntra¢t, the property in the goods 
did not pass and, accordingly, that the 
measure of damage provided by s. 107 of 
the Indian Contract Act is not the proper 
measure in this case.: It has been’ argued 
by Mr, Puri for the plaintiffs that the con- 


‘tract in question must be read with the con- 


tract.entered into between the plaintiffs and - 
their importers Messrs. D. Raushan Lal, 
and that in that contract there being a 
clause ofre-sale upon default of the pur- 
chasers to accept delivery, that clause must 
be read, into the present contract, and in 
the alternative he argues that even if this 
contract between the plaintiffs and their 
importers cannot be read into the contract 
between the present parties the property in 
the goodsin question passed to the defend- 
ants under s.. 83 of the Indian Con- 
tract Act, inasmuch as, according to him, 
there was an appropriationof these goods to 
the contract by the plaintiffs and assent to 
the appropriation by the defendants, Mr. 
Puri, however, has not been able to point to . 
any act by the defendants amounting to an 


„assent to the appropriation by the plaintiffs, 


He relied upon the correspondence, which 
in my opinion dogs not evidence any such 
assent. Iam, moreover, satisfied that the 


‘contract between the-plaintiffs.and their 


importers has not been incorporated into 
the contract of the 14th of April, 1920. This 
could only be done either by -express terms 
embodied in theagreement of the 14th 
April, or by necessary implication from the 
conduct of the parties and their ‘statements 
on the subject or by the established usage 
of the trade. ‘In my opinion neither by tha 
terms ofthe document of the 14th April, 
nor by necessary ‘implication, nor by the 
custom of merchants can the terms of the 
contract batween the plaintiffs and their 
sellers be read into.'the agreement of- the ` 
14th April. . ee 

Accordingly the plaintiffs had no right to 
re sell by agreement,and the property in the 
goods not having passed t» the buyer, 
there was no right of re-sale under s. 107 of 
the Indian Contract Act. That being so 


“their only cause of action would be for 


compensation for ,breach of contract, and 
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the measure of that damage would have to 
be based upon the difference between .the 
market rates of the goods in question at the 
time of the breach and the price agreed 
upon by the parties. The plaintiffs have 
not produced any evidenes as to the price 
prevailing in the market at tke time of the 
breach, which the plaintiffs allege occurred 
between the 30th of September and lst of 
. Octobér. In this view of the cass I do not 
think it is necessary to discuss the further 
question which would arise had the plaint- 
iffs a right to measure their damage on the 
basis provided by s. 107 of the Indian 
Contract Act. I may mention, however that 


although the time for performance. of the. 


contract was the 30th of September, 1220, 
the sale did not take place until the 25th of 
January, 1921. Had thera been in the 
plaintiffs a right of re-sale arising from 
contractor under theStatute, the further 
question would have had to have been de- 
cided as to whether or not that right was 
exercised within areasonable time from the 
date at which the defendants ought to have 
accepted delivery of the goods. This’ mat- 
ter, however, in view of the conclusion I 
have come to it, is not necessary to pursue. 
For the reasons I have given I am of 
opinion that the plaintiffs have failed to 
establish that they have sustained any dam- 
age of the defendants’ breach of their con- 
tract and the appeal must accordingly be 
accepted, the decree of the trial Court set 
aside and judgment entered for the defend- 
ants dismissing the suit with costs. 
Campbell, J.—I agree. 
AN, AL: Appzal accepted, 
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_ MADRAS HIGH COURT. 
ORIGINAL SIDE Avpuat No. 106 or 1926. 
August 29, 1927. 

Present :—Sir William Phillips, Krt., Ofg. 

Ohief Justice, and Mr. Justice 
. Ananthakrishna Iyer. 
Tas OF FICIAL ASSIGNEE or MADRAS 
— APPELLANT y i 
. versus : 
8S. M. Sheik MOLDEEN.ROWTHER 

— RESPONDENT. -> 

Presidency Towns Insolvency Act (III of 1909), 
3s, 65, 50-—Alienation attacked under s. 55—Burden of 
proof of invalidity—'Good faith’, meaning of—~Absence 

of good faith, proof of, — 

‘he onus ef proving that n branafer effected by 
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an insolvent is void against the Official Assignee 
under s. 56 of the Presidency Towns Insolvency Act 
ison the Official Assignee; but the onus of proving 
good faith and valuable consideration ina case com- 
ing Pal s. 55 of the Act is on the garnishee. [p. 62, 
col. 2. : 
` Oficial Assignee of Madras v. Sambanda Mudaliar 
(1), Nripendro Nath Shahoo y. Ashutosh Ghosh (2) 
and Oficfl Assignee of Bengal v. Yokohama Specie 
Bank, Ltd. (4), followed. 

Absence of good faith under s. 55 of the Act could 
be proved not 8nly by showing that the transaction 
was a sham one, or that there was a resulting trust 
in favour of the insolvent but also by other circum- 
stances. [p. 64, col. 2] 

lf a creditor takes the whole, or substantially the 
‘whole, of the property of his debtor in payment of a 
past debt, and knowing that there are other creditors, 
ete ae be said to be acting in good faith, [p. 65, 
col. 2.]- ; 

Appeal from the judgment of Mr. Justice 
Beasley, dated the 14th September, 1926, 
passed in the exercise of the Ordinary 
Original Insolvency Jurisdiction of the 
High Court, in I, P. No. 110 of 1924, in 


. Application No. 423 of 1924. 


Mr. R. Ramachandra Chetty, for the 
Appellant. 


Mr. V, Varadaraja Mudaliar, for the Re- 
spondents, 


JUDGMENT.—S.M.K. Mohamad Row- 


‘ther was adjudicated insolvent on 31st 


March, 1924, on a petition filed on 17th 
March, 1924, by a creditor OChengalveraya 
Chettiar. The Official Assignee of Madras 
applied to have a sale-deed, dated the 27th 
October, 1923, and a deed of transfer: of 
mortgage, dated llth November, 1923, 
executed by the insolvent in favour of the 


. garnishee (S. M. Sheik Mohideen Rowther) 


declared void under s, 55, or in the alter- 
native under s. 58, of the Presidency 
Towns Insolvency Act. ` The learned Jud ge 
having dimissed the application,. the Offi- 
cial Assignee has preferred this appeal, 
The insolvent was carrying on business 
as a Commission agent at Madras, He had 
a branch shop in Tinnevelly. In 1923 
the insolvent was largely indebted. He 
was indebted to the garnishee-to the ex- 
tent ofabout Rs. 20,000 in May, 1923, and 
he had executed in favour of Ohengalvaray 


‘Chettiar a promissory note on Ist October, 


1923, for Rs." 30,000 the amount having 


been advanced to the insolvent between 


25th June, and 30th September, 1923, The 
garnishee is the paternal ies wak in- 
solvent and the sale-deed, Ex. LV», executed 
by the insolvent in favour of the garnishee 
comprised all theimmoveable properties of 
the insolvent. It was also alleged thatthe 
properties comprisedinthe sale-deed were ° 


a 


42 


worth very much more than Rs. 10,000 the 
consideration mentioned in the sale-deed. 
Under Ex, V, dated 11th November, 1923, 
the insolvent transferred for Rs. 775 to the 
garnishee the mortgage rightsoftheinsolvent 
in certain immoveable propertiesin Tinnevel- 
ly, the principal amount of the mortgage 
being Rs. 500. It was also alleged that 
Ex..1V was not executed on the date it beais 
(27th October, 1923) but that it was execut- 
ed only about the 20th December, 1923, the 
date of registration; finally it was alleged 
thatthe garnishee was aware of the insol- 
vents indebtedness to Chengalvaraya 
Chettiar and others and that Ex. IV was 
taken with full knowledgeof the fact that 
it comprised all the properties of the ia- 
solvent and that the same was a fraudulent 
transaction and void as against the Official 
Assignee. The learned Judge in dismiss- 
ing the epplication concluded his judg- 
ment as follows:—‘The Official Assignee 
has not in my view dircharged the burden 
on him of showing that the sale was not 
bona fide; it clearly was, in my view, for 
valuable consideration and the only way 
in which the buna fide of the transaction 
might have been impeached was byshow- 


ing that for some reason or other the exe- ' 


cution of the sale-deed was not on the 
date it bsars. That as I have said the 
Official Assignee has failed to prove. The 
Official Assignee having failed to show 
that the sale was not for valuable con- 
sideration and that it was notbona fide, 
this applization must be dismissed with 


costs." 

On behalf of the appellant the following 
main contentions Were raised by his learned 
Counsel:— ss 3 

1, That the deed of sale was not execut- 
ad at Pettai a suburb of Tinnevelly on 27th 
October, 1923, the date mentioned in the 
document but that it was aantedated and 
executed only about the time of its registra- 
tion at Tinnevelly on 20th December, 
1923, 

2, Ths consideration mentioned in the 
document Rs, 10,000 is grossly inadequate, 
the properties being really worth about 
Rs. 20,000. 

3. The amount due to the garnishee at 
the timg was only about Rs.7,000 and 
the recital in the document that more 
than Rs. 10,050 was due to the giraishee 
trom the insolvent at the tima ia false and 
fraudulent, 

4, That the document, Ds, IY, could 
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not be said to have been executed in 
good faith and consequently the transac- 
tion is void as against the Official Assig- 
nee, under s. 55 of the Presidency Towns 
Insolvency Act. ; 

5. That the case is also one of fraudulent 
preference ceming within m. 55 of the 
Actahd c8nsequently the transfer is void 
as against the Official Assignee. 

Before discussing the questions raised by 
the appellant it would be convenient to 
state that the onus of proving that a par- 
ticular transfer effected by the insolvent is 
void against the Official Assignee under 
s. 56 of the Act is on the Official Assignee, 
whereas the onus of proving good faith and 
valuable consideration in a case coming 
under s. 55 would be on the garnishee. 
This was admitted before us by the learned 
Counsel on either side appearing in the case, 
and we think the decision of this Court 
reported as Official Assignee of Madras v. 
Sambanda. Mudaliar (1), and the Calcutta 
High Court yported as Nripendro Nath 
Shahoo v. Ashutosh Ghosh (2) and Nilmont 
Chowdhurt v. Basanta Kumar Banerjee (3) 
and Official Assignee of Bengal v. Yokohama 
Specie Bank, Ltd., (4) fully support the 
position. 

Before discussing the evidence in the 
case we should mention that the insolvent 
died in January, 1924, without filing any 
schedule of assets and liabilities. His 
account-books have not been produced, 
Kadir Mohideen Rowther thesfourth witness 
examined on behalf of the Official Assignée 
was formerly a gumashta of the insolvent, 
He has deposed that the garnishee is the 
heir of the insolvent and that all the 
accounts of the insolvent had been handed 
over to the garnishee. The garnishee was 
exdmined by a commissioner ın Tinnevelly, 
as also his witnesses including an attestor to 
Ex. IV, and the garnishee’s accountants 
Sebastian Pillai and Velayudan Pillai, 
Under ordinary circumstances the garnishee 
as well as his accountants, though residents 
of ‘'innevelly, would have to be examined 
in Court in Madras which would have been 
more satisfactory than their examination by 
a Commissioner at Tinnevelly. It would 
appear that applications were made. to the 

(1) 60 Ind. Cas. 205; 43 M. 739; 39 M., L. J, 345; 28 M, 


L. T. 258. : 
Ae 2y Ind, Cas, 126; 19 O. W. N, 157; 210. L. d, 


(3) 20 Ind. Cas. 814; 19 ©, W, N. 865, 
(4) 87 Ind. Oes, 302; 20 0. W. N, 874; AI R.1035 


Qal, G10, 
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High Court first to have some witnesses 
(other than the garnishee and his account- 
ants) examined on commission and subse- 
quently for similar examination of the 
accountants and the garnishee also. None 
of the witnesses examined by the Commis- 
sioner at Tinnevelly were crosstexamingd on 
behalf of the Official Assignee—fhe Official 
Assignee not having succeeded in his 
attempts to have the proceedings before the 
Commissioner adjourned. On the 24th of 
December, 1925, the Commissioner sent a 
registered notice to the Official Assignee ap- 
pointing 2nd January, 1926, for examination 
of the witnesses. The Christmas holidays 
intervened and though the Official Assignee 
wired to thé Commissioner on 24th Decem- 
ber, 1925, to postpone the enquiry, the Com- 
missioner replied by wire on 30th December, 
1925, that a3 the time for return of the 
commission was 4th January he adjourned 
the inquiry to 4th January, 1926, and the 
District Munsif ordered extensiog only for 
the examination of the garnishee till Yth 
January, 1926. Thus only the garnishee 
was cross-examined on behalf of the Official 
Assignee before the Commissioner. In the 
circumstances one is not surprised to find 
gaps in the evidence and there are circum- 
stances appearing in the case on which 
more light could probably have been thrown 
had the garnishee and his accountants been 
examined before the learned Judge in 
Madras, These circumstances have to be 
kept in viéw in discussing the evidence 
adduced in the case, < 


The first question is whether the sale- 
deed, Ex. IV, was executed on the date it 
bears—that is on 27th October, 1923. 


[After discussing the evidence their Lord- 
ships came to the conclusion that Ex. 1V. 
was not executed on the 27th October, 1923, 
but wasantedated and proceeded asfollows:— ] 
` As regards the 2nd and 43rd points, 
namely, the value of the properties covered 
by Ex. IV, andre-payment of Rs. 15,000 to 
the garnishee by the insolvent, we are not 
satisfied that the appellant has proved his 
contentions on these heads though having 
regard to the fact that on 15th June, 1921, 
the garnishee was prepared to take proper- 
ties covered by the First and Second Scheia 
dules onlyofEx.1V, as security for Rs,10,000, 
and seeing thut the value of the properties 
covered by Third Schedule of Ex. 1Vis about 
Rs. 2,400, it is possible that the properties 
included in (Ez, IV were worth morg than 
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Rs. 10,000 in 1923. But the evidence on 
record is not definite enough for us to say 
thatthe price of Rs. 10,000 mentioned in 
Ex. 1V is grossly inadequate. It does not 
seem that this portion of the case as regards 
valuation of the proparty was properly 
pressed Before the learned Judge. Ovher- 
wise it is difficult to understand the follow- 
ing ob3ervation of the learned Judge: “Tke 
evidence on behalf of thse garnishee is 
evidence taken oncommission and it goes 
to show that the property was worth at 
least equal to the consideration set outin 
the sale-deed and this evidence has not 
been contradicted in any way”. Exhibit VI 
is not referred to by the learned Judge in 
his judgment. As regards the re-payment 
of Rs, 15,000 it is spoken to only by Kadir 
Mohideen Rowther, gumashta of the insolvent; 
and though having regard to the evidence 
given by that witness materially in favour 
of the garnishee in one important respect 
(werefer to the statement by the witness that 
Exs. IV and V, were executed on the llth 
of November, 1923, which would’ be more 
than three months prior to the creditor's 
petition), it could not be said that the 
witness was inimical to the garnishee, yet 
onthe whole we are not prepared to ditter 
from the learned Judge on this point. We 
accordingly find against the appellant on 
points Nos. 2 and 3 mentioned above, 


In the face of the statement made by 
Kadir Mohideen Rowther that the documents 
were executed onthe llth of November, 
1923, we hold that the Official Assignee is 
not entitled to relief under s. 56 of the 
Act, but we hold that heis entitled to the 


. relief that he seeks under s. 55. 


The garnishee and the insolvent were 
near relations, the garnishee being the 
paternal uncle of the insolvent. The insol- 
vent had a branch shop at Tinnevelly where 
the garnishee was carrying cn his own 
business. ‘Though the garnishee had 
transactions with the insolyent on a large 
scale some years previously, the subsequent 
dealings were only ona comparatively small 
scale. The garnishee was anxiousin 1921 
to take security, but did not take steps to 7 
complete the security bond Ex, VI, being 
assured by the insolvent that thee amount 
would be re-paid from the collections of 4 
chit fund. The garnishee admitted thatin 
1yz3 on account of certain rumours the 
garnishee cams to know that the insol. 
vents reprospntations were not true, dhe 


“the mortgage rights possessed’ by 


4 


. properties were 


. Chettiar. 
and liabilities has been filed,-the insolvent . 
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garnishee also (Para. 6 of the garnishee's 
counter-affidavit) admitted that all the 
included in the sale- 
deed’ Ex. IV. Though the garnishee 
stated in his deposition that he did not 
ask the insolvent whether he had any 
liabilities we have no doubt *that the 
garnishee had full knowledge of the 
insolvent’s liabilities at the tgme. We have 
found that the document, Ex. IV, was 
antedated. The garnishee took an assign- 
ment not-only of all the immoveable pro- 
perties of the insolvent, including dwelling 
houses, but he took also an assignment cf 
the 
insolvent in respect ofa mortgage for the 
priocipal sum of Rs. 500 and interest, 
(Ex. V). If the garnishee’s case about the 
draft sale-deed is accepted then itis clear 
that after executing a promissory note to 
OChengalvaraya -Chettiar on ist October, 
1923, for Rs. 30,000 the insolvent agreed 
to sell all his properties to the garnishee 
for Rs. 10,000 on the very next day, namely, 
the 2nd of October. The garuishee’s clerk 
„was sent to Madras to gather information 
about the state of the insolvent’'s business 
and it is impossible to believé that the 
garnishee did not know thatthe insolvent 
was heavily indebted in Madras. There is 
evidence that the insolvent owed moneys 
to two other creditors in. addition to 
Rs, 30,000 that he owed to Chengalvaraya 
No doubt, no schedule of assets 


being dead. In the circumstances of the 
case we are inclined to thiok that the 


garnishee has got possession of the account ` 


books ofthe insolvent and has withheld 
the production of the same; the said 
account-books, if produced, would have been 
of very great.use in the decision of this 
case. Wnen confronted with the question 
as to whether he would havetaken tne sale- 
deed Ex. IM, if he had known that the 


insolvent was indebied to Chengalvaraya 
30,009 the | 
garnishee stated that even if he had known , 


Onettiar in the sum of Rs, 


that the insolvent had other debts, he 
would fave purchased the property as his 
debts should bə realised. We hold that 
the garmishee knew when he took Hx. IV, 
that°*the i 
evaraya Ohettiar to the extent- of Rs. 30,00uU 
and also to some others and that he 
(insolvens) had no other properties, Kuaow- 
ing all this the garnishee took an assiga- 
ment of all tha ingolyent’s properties and 
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solvent was indebted to Ohengal-. 
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antedated the sale-deed knowing full well 
that what was being done was in fraud: of 
the insolvency law. . He cannot be said to 
have acted in good faith in the-circumstan- 
ces of the cage. 


The learned Counsel forthe respondent 
rgvted that the present case does not 
come under s. 5do0fthe Presidency Towns 
Insolvency Act. Under that section any 
transfer of property not being a transfer 
made before and in considration of mariiage 
or made in ‘favour of a purchaser or 
encumbrancer in good faith and for valu- 
able consideration shall if the transferor is 
adjudged insolvent within two years after 
the date of the transfer be void against the 
Official Assignee. It will be noticed that it 
is only in favour of purchasers and 
` encumbrancers in good faith and for valu- 
able consideration that the exception is 
made. In the present case the respond- 
ent has proved valuable consideration, 
but he his to prove good faith also. The 
respondent's Counsel argues that the 
expression ‘good faith’ in the section 
means only that the transaction should 
not be a sham one in which there is a 
resulting trustin favour of the insolvent, 
and he contends ‘that as neither of those 
two objections could be urged in the present 
case, the transaction is binding on the 
Official Assignes. We are unable to accept 
that contention. Absence of good faith 
could beproved by showing that the transac- 
tion wasasham one, or thatthere wds a 
resulting trust in favour of the insolvent 
but the same could be proved by other 
circumstances also, If an insolvent transfers 
in favour of one of his creditors to waom 
he owes much more than the debt due to 
the transferee and the transferee also being 
fully aware of all the above circumstances 
and in concert with the insolvent, brings 
into existence such a transfer deed, and 
antedates the same, and take such sale-deed 
for debt due to him without any contem- 
poraneous advance or other promise to help 
the insolvent to -carry on his business, then 
we have no doubtthat the transaction could 
not besaid to have been entered into in 


` good faith, and the same should -be held 


tobe void against the Official Assignee 
under s. 25 of the Act.- The cases referred 
~to by the respondent Hakim Lal v. Moosha- 
har Sahu (5) and Musahar Saku v, Hakim 


(6) 34 O. DOD; 14 Qu Wi W, 860) A O, La. J, 410, 


(106-1, ©, 1997] . OÉPIOTAL assrdnen OR MADRAS V. MODERN ROWTHER, 


Lal (6) are cases that were decided under 
8. 53 of the Transfer of Property Act and not 
under the Insolvency Act. In fact at 


page 1015 of 34 Oalcutta [Hakim.-Lal. v.- 


Mooshahar Sahu (15)] it is observed as 


follows:—“It is well-settled that in- the- 


absence of a Bankruptcy Act, a debtor 
may make preference amongst his credi- 
tors even to the extent of tramsferring 
all his property to one creditor to the exclu- 
sion of the others.” 


Council also in. Musahar Sahu.v. Hakim 
Lai (6) makes a similar 
At page 52£* it is said: “As a matter 
of law their Lordships take it to be clear 
that in. a case in’ which no consideration 
of the law.of bankruptcy applies, there is 
nothing to prevent a debtor paying one 


creditor in full and leaving others, unpaid’ 


although the result may be that the rest of 


his assets will be insufficient to provide for: 
the payment of the rest of his debts.”. 


In fact we have cases arising under the 
Insolvency Act where it has Been held that 
under similar circumstantes the transfer 
would be void as against the Official 


Assignee. In Official Assignee of Bengal v.: 


Yokohama Specie Bank, Ltd., (4) Sanderson, 
O. J. and Buckland, J., held that an assign- 
ment executedin favour of'one of the 
creditors of the insolvent of all the pro- 
‘perties of the insolvent-. without any con- 
‘temporaneous advance was void against 
‘the Official Assignee when the trensferor 
was adjudicated insolvent within two years 
- after the date of the transfer, Finding 
that the transferee had knowledge of the 
state of affairs of the assignor at the time 
of the assignment, the Courtheld that the 
transfer was notin good faith within the. 
meaning of s. 55 of the Act. Justice Buck- 
land waa of opinion that in considering the 
effect of transactions of sucha nature, the 
facts must be considered in the light of 


the Law of Bankruptcy, the object of which - 


isto ensure rateable distribution of an in- 


solvent’s property among his creditors, and - 


that a transaction which. may 
circumstances be free from all taint would- 
become an offence when it is established 
that it contravenes the Law of Bankruptcy. 
Justice Buckland, J., further remarked that 
“though the Bank (transferees) may have: 
. (6) 32 Ind. Oas. 343; 43 -O. 521; 30 M: L. J. 116; 3 L. 
W. 207; 200. W. N. 393; 14 A. L. J. 198; (1916) 1 M. 


L. R. 378; 43.1: A. 104 (P. O.). 
* Page of 43 O.=[Ba. 7 : 


Note the words ‘In the: 
absence of a Bankruptcy Act.’ The Privy: 


observation.. 


‘tions. impugned 


in other. 


: (8) (1902) 2 K. B. 58 at p.60; 718, 
~.50 W. R. 560; 86 L. 
W. N. 198; 19 M, L. T: 203; 23 ©. L. J. 406;18 Bom. | 
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acted honestly in the “popular sense they 
cannot be deemed to have acted in “good 
faith within the Law of Insolvency, how- 


ever honestly they may have endeavoured 
and thought they were justifiedin endeavour- 


ing to secure the property of the insolvents_ 
„aB security for their own debt.” We may 


also yeferin this connection to a passage 
in the Privy Council decision reported as 
Khoo Kwat Siew v. Wooi Taik Hwat (7) 
where Lord’ Hobhouse observed as follows:— 
“The well-known rule of law is, that ifa 
trader assigns all his property, except on 
some substantial contemporaneous payment, 
orsome substantial undertaking to make 
payment in futuro; thatis an act of bank- 
rupicy, and is void against the creditors and 


- the assignee, simply because nothing is left 


with which to carry on his business, whereas 
if he receives substantial assistance some- 


thing is left. to carry on the business.” In’ 
In reJukes, Ex parte Official Receiver (8) 
Wright, J., remarks as follows:—‘I think it’ 


is quite clear thatthe debtor committed 
an act of -bankruptcy in parting with the 
whole of his property to one of his creditors 
to satisfy a -past debt. . . I cannot 
helt thinking that if a creditor......takes the 


whole, or substantially the whole, of the. 


property of his debtor in payment of a 


past debt, and knowing that there are other 


creditors, he cannot be said to be acting 
in good faith.” See also Official Assig- 
. nee of Bombay v. Obla Kuna Muna Sundara- 
chari (9). 

The onus of proving. good faith, it has 
been held, is on the transferee. Oficial 
Assignee of Madras v. Sambanda Mudaliar 
(1), Oficial Assignee of Bengal v. Yokohama 
Specie Bank, Ltd, (4)... It will . depend 
on the circumstanes ` of each case whether 
good faith has been proved or not. Having 
régard to the facts found by us in this 
case, we are of opinion that the transac: 
in this case were not 
executed in good faith and we accordingly. 
allow the appeal and declare that the deed 
of sale dated the 27th October, 1923, Ex. 1V; 
and the deed of transfer, dated lith Novem- 
ber, 1923, (Ex. V) are void against the Official 


-Assignee. The garnishee would-be entitled. 


to prove, asa simple -creditor, in respect 


(1) 19 O. 223 at p. 231; 19 I. A. 15; 15 Ind, Jur, 750? 6 
Sar. P.O. J. 98; 9 Ind. Dec. (N. 8.) 594 (P. Q.) ° 
J. Ka B. 710; 
T, 456; 9 Manson 249. ° - 
; ® 102 Ind. Cas 702; 53 M. L: J. 209; 25 L. W, 813: 
A. 1, R. 1927 Mad, 684; 38 M, L, T, 401; (1927) M, Wy 
N, 685; 50 M, 776, - 
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of the amount that he may be found entitled 
to get“ from the insolvent. The garnishee 
should pay the taxed costs on the Original 
Side scale of the Official Assignee both in 
the appeal and before the learned Judge 

` including the costs of the commission. 
V.N. V. 5 


AN. A. Appeal allowed. 


CALCUTTA HIGH COURT. 
Orvit Rote No. 330 oF 1927. 
f March .28, 1927. 
Present:—Mr. Justice Panton and 
Mr. Justice Mitter. , 
DHARANI MOHAN RAY—PETITIONER 
versus 
KSHITIPATI RAY—Obpposirs Party. 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 40 
-~Judgment-debtor under arrest—Grounds for release 
—Furnishing security’, meaning of. : 
A judgment-debtor who is arrested and brought 
before the Court cannot be released under O. XXI, 
r. 40, Oivil Procedure Code, unléss the Court is 
satisfied on proper evidence that he is unable from 


poverty or other sufficient cause to pay the decree 


debt. 

A Court cannot, therefore, release a judgment- 
debtor under arrest on the miere statement of! his 
Vakil at the bar that-he is possessed of much landed 
property. < 

‘Furnishing security’ in O. XXI, r. 40 (8)- of the 
Civil Procedure Code means furnishing proper 
security and notany illusory security. - 


Rule against an iorder of the Sub- 
ordinate Judge, Hooghly, dated the 7th 
March, 1927, NEH 

Mr. N. Barwell (with him Babu Manmatha 
Nath Ray, Junior, on behalf of Babu 
Hiralal Chakrabarti), for the Petitioner. ` 

Dr. Radhabinode Pal (with him Babus 
Narayan Chandra Kar and Nirmal Kumar 
Sen), for the Opposite Party. 


‘-JUDGMENT.—Having heard the 
learned Oounsel who appeared in support 
of the Rule and the learned Vakil for the 
judgment-debtor, wa are ‘satisfied that the 
order made by the.Subordinate. Judge on 


y 


‘the 7th March, 1927, was noé in accordance ` 


with law, . In the first place, there was no 
.evidence before him on which it was 
possible for him to arrive at the de- 
cision that the judgment-debtor was a 
person, who for any. “other sufficient 


cause” within the meaning O. XXI, r. 40. 


was unable fo*pay the amount of the decree, 
The mere statement made atthe Bar to 


. the effect that he was owner of landed - 
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property is insufficient for the purpose. 
In the next place, it was clearly wrong 


-for the learned Subordinate Judge to 


release the judgment-debtor on his per- 
sonal security, which was -absolutely in- 
effective. Order XXI, r. 40, subr. (3) 
provides that the Court may release the 
judgment- debtor,on his furnishing security, 
which means ¢urnishing proper security 
and not theillusory security with which - 
the learned Subordinate Judge has been 
satisfied. j | 

We, therefore,.set aside this -order and 
-direct the judgment debtor to surrender 
at once beforethe Subordinate Judge, Third 
Court, Hooghly, who will then consider, 
on proper materials being placed before 
him, whether he should be committed 
to Jailor released, and if released, upon 
what security; the learned Subordinate 
Judge. must comply with the provisions 
of O. XXI, inthe matter of security. We. 
also draw the attention of the Subordinate 
Judge to the mandatory provisions of s. 55 
of the Code di Civil Procedure, 

We may say here that the learned Vakil 


:for the judgment-debtor states that his 


client is willing to furnish security, . 
. The opposite party will pay the costs in 
this Rule to the pétitioner, 

-ANA | ' Rule made absolute, 





BOMBAY HIGH COURT. 
` ORIGINAL CIVIL JURISDICTION APPEAL 
-No.37 or 1927. ; | 
©- Peritõn No. 119 of 1926. 
August 18, 1927, 
Present:--Sir Amberson Marten, Kr., 
Ohief Justice, and Mr. Justice Blackwell, 
~ GANGARAM TILLOCKCHAND— 
` APPELLANT 3 


VETSUS 
Tar CHIEF CONTROLLING REVENUE: 
AUTHORITY— RESPONDENT. 

Court Fees Act (VII of 1870), s. 5—Decision of 
Judge of High Court on reference, whether appeal-' 
able—Final’, meaning of—Government of India Act, 
1915; (6 & 6 Geo. Y, c. 61), s. 108 (1). < 

"The decision of the Chief Justice or a. Judge of 
the High Court appointed by him to whom.a ques- 
tion relating to Court-fee is referred under s. 5 of the 
Oourt Fees Act isnot open to appeal or revision. [p. 
70, col. 2.] í 

Balkaran Rai v. Gobind Nath Tewari ¢2), In the 
goods of Bhubaneswar Trigunait (3), Ramsekhar Prasad 
Singh v. Sheonandan Dubey (5) and Krishna Mohan 
Sinha v. Raghunandan Pandey (6), relied-on, ; 
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Thaddeus Nahapeit v., Secretary of State for India . 


(1) and Taraprasanna Chongdar v. Nrisinha Murari 
Pal (4), distinguished. 
The right of appeal-does not exist in the nature of 


things but must be given by express enactment. [p._ 


71, col. 1. . > 

A KAEN deciding areferencs under s.5 of the 
Court Fees Act sits as. person designated and not 
asa ‘Court.’ [p. 71, col. 2.] f 

Appeal from the followiñg,decision of 
me J. unders. 5 of the Court Fees 

ct 

Crump, J.—(April 12, 1927) —As far as 
r. 561-A of the High Court Rules is concern- 
ed, it is obvious that the rule is not intended 
to decide what amount is payable on the 
grant of Probate, but is only a rule in- 
tended to secure that, as far as may be, 
whatever may be payable shall be paid at 
the time when the application first comes 
to be made. The payment so made is only 
provisional, and it is conceded that, if 
the grant of Probate for. one cause or 
other doss not come to be made, the peti- 
tioner would be entitled to a refund of 
the amountso deposited. That being so, 
I cannot see that r. 561-8 of the High 
Oourt: Rules hasany bearing on the point 
beforeme, That point must,in my judg- 
ment, be decided upon the correct inter- 
pretation of s. 19-I of the Court Fees Act. 
That section for the present purposes runs 
as follows :— a 
““(1) No order entitling the petitioner to 
the grant of Probate or Latters of Adminis- 
tration shall be made upon an application 
for such grant until the petitioner- has 
filed in the Court a valuation of the pro- 
perty inthe form set forth in the Third 
Schedule, and theOourt is satisfied that 
the fee mentioned in No. llof the Firat 
Schedule has baen paid on such valuation.” 


r 


- It seems tobe that the question arises: 


for. consideration: when the grant comes 
to be madeand not until that date. .What 
J have to decide hereand now, no grant 


having yet beer made in the present case, | 


is,.whether the fee mentioned in No, 11 


of the First Schedule’has or has not: been. 


paid, and seeing what the law is here at 


the present time..as to the fee payable, - 


it appears to me that the answer. must 
clearly -be in: the negative. I concede 


| that fiscal Statutes should’ be construed’ 


go far as is allowable in favour of the 
_ pubject, But, holding as I do that the 
fee is payable upon the grant of Probate 
pnd not upon the application for Probate 


it seems to me, clear that the lawin force at 
the date of the grant is the law which must 
be applied in deciding this matter. [ have 
been referred toa decision of the Calcutta 
High Court, Thaddeus Nahapiet v. Secretary 


of State for India (1). In that decision it , 


was apparently held, in similar circumstan- 
ces, that the petitioner was competent to 
comply with s. 19-Iat the time whenhe 
actually mage the payment, and as that 
payment was :before the legislation came 
into force, whereby the rate of fee was 
raised, he had complied with the require- 
ments of the Statute and was entitled to the 
grant of Probate without further payment. 
With all possible deference to the learned 
Judges who decided that case, it appears 
tome that it isnot a correct view of the 
matter. I do not see how the petitioner 
can be said to be competentto comply with 


the requirements of the section until the’ 


time when the obligation imposed by that 
section comesinto effect, that is, when the 
grantof Probate comes tobe made.- This 
being my view of the matter, I must hold 
that the Testamentary Registrar was correct 
in this case, and that no grant of Probate 
can-be made until the additional Oourt-foe 
has been paid. 


Messrs. Mulia and Nadkarni, for the Ap- l 


-pellant. 


Mr. Kanga, 


Respondent. 
JUDGMENT. - 
Marten, C, J.—This appeal relates to 


Advocate-General, for the 


. the amount of duty payable under the 


Court Fees Act, 1870, Art. 11 of Schedule 


_I, as amended by -Bombay Act -III of 1926, 


which came into force on April 1, 1926, 
Stated shortly, the Court-feein question 
may be described as Probate duty. 

The point at issue between the parties 
is whether the amount of the duty ought 


-to be calculated at the ratein force under 
-the law as it stood at the date of the petition 
for Probate, or whether it should be cal- . 


culated at the higher rate of duty. which 
came into operation before any grant of 
Probate was made. SA 
_ The petitioner is the -executor of the Will 


‘of the deceased Shamdas Hirafiand who 


died on December 3, 1923, and he has paid 
the sum of Rs, 28,489 for duty at or prio? 
to his petition being . presented, and filed on 


(1) 81 Ind. Cas, 
Gal. 987, 


751; 89 O, Ln J,209; `A, I, R, 1024 


` 


k 
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February, 24, .1926. If, .however, ihe 
Aménding ‘Act of 1926 applies, then ad- 
ditional duty to the extent of about 
Rs. 18,861 is payable. A difference haying 
arisen between the Testamentary Registrar 
and the attorneys for the petitioner as to 
the payment of this extra amount, the 
question was eventually referred under s. 5 
of the Court Fees Act to Mr. Justice Crump 
by the directions of myself as Chief Justice. 
Mr. Justice Crump decided that the amount 
of duty ought to be calculated in accordance 
with the Amending Act, and that, therefore, 
the petitioner ought to pay the additional 
sum of Rs, 15,861. From this- decision, the 
petitioner now appeals. 

There is a preliminary question as to 
whether an appeal lies. That is because 
B. 5 refers to the final decision of the Judge 
so nominated by the Chief Justice. We 
have, therefore, to decide whether the dis- 
pute in question was one coming within 
the operation of s,5, and ifso whether the 
decision of Mr. Justice Crump was final 
under that section within the ordinary 
meaning of that word, or whether in some 
way or another, an appeal or revision would 
lie from his decision. 

Now, in the first place, one must get rid 
of notions of Probate duty. derived from 
English Law and practice. They have little 
or nothing to do with the question which 
we have here. before us. In England, for 
instance, the old Probate duty (now includ- 
ed in estate duty) is calculated at the date 
of the death, and the Courts have jurisdic- 
tion to deal with taxation purporting to be 
levied on His Majesty's subjects. But, in 
India, under s. 106 (2) of the Government 
of India Act, 1915, which really embodies 
the ‘previous law to the same eifect;— 

“The High Oourts have not and may not 
exercise any original jurisdiction in any 
matter concerning the revenue, or concern- 
ing any act ordered or done in the collection 
thereof according to the usage and practice 
of the country: or the law for the time being 
in force.” 


Consequently, in revenue matters the: 


jurisdiction of the Oourt isconfined within 
the four cdrners of some-legislation on the 
subject, and we have no inherent jurisdic- 
tion to deal generally with the matter. 


A further observation to avoid confusion: 


is,thatin India Probate duty isnota duty 
Jeviable on the -death of all persons alike 


JJ. (Bis the case in England, It is a duty. 


“be leviable. 


“Officer, whose decision thereon 


which, speaking generally, is leviable only 
in the case of those who seek Probate or 
Administration. As regards Europeans and, 
I think, Parsis, the duty may in any event 
But as regards Hindus and 
Muhammadans, they toalarge degree escape 
the operation of the duty, unless ‘for certain 
purposes it isincumbent on them to obtain 


_ Probate or Setters of Administration from 


the Court. 

Another difference is that unlike the 
practice in England and unlike the practice 
on the Original Side, the law under the 
Court Fees Act as regards the Mofussil 
Courts is that an ad valorem fee is payable 
on the institution of the litigation. On the 


- Original Side, there are also certain fees 


leviable in an ordinary suit, but they are 
not at all in the same category as those 
levied at the start of ordinary suits in the 
mofussil, The result then of the Oourt 
Fees Act appears to be that the legislation. 
has treated, what I will shortly call, the 
Probate duly as if it was aduty payable 
in respect of » law suit. Bearing then 
these distinctions in mind, I will now turn 


to the Act itself. 


Section 3 provides:— A 

“The fees payable for the time being to 
the clerks and officers...of the High Oourts 
established by Letters Patent, ` 4; 

or chargeable’in each of such Courts 
under No. 11 of the First,...Schedule...shall 
be collected in manner hereinafter appear- 
ing.” A ms . = 
Now, the duty we: have to deal with here 
is.No. 11 in the First Schedule, ‘I disregard 
forthe moment the Amending Act of 1926, 
And it is common ground that it is the 


. duty of the Testamentary Registrar on the 


Original Side,—we are here dealing witha 
Bombay casé,— to collect this duty. 

Next, turning to s..5:— 
_. “When any difference arises between the 
officer whose duty it: is to see that any fee . 
is paid under this Ohapter and any suitor or 
attorney, as to the. necessity of paying a fee 
or the amount thereof, the question shall, 
when the difference arises in ‘any of the 
said High Courts, be referred to the Taxing 
l shall be 
final, except when the question is, in his 
opinion, one of general’ importance, in 
whieh case he shall refer itto the final. 
decision of the Ohief Justice of such High 
Court, or of such Judge ofthe High Cour} 


(106.1. O. 1927] GANGARAM TILLOOKOMAND V, OHTEF CONTSOLLING REVENUN AUTHORITY. 69 


as the Chief Justice shall appoint either 
generally or specially in this behalf.” 

, The section following has a somewhat 
Similar provision as regards the Small 
Oauses Courts, which says:— 

When any such difference arises in any 
- of the said Courts. of Small Causes, the 
question shall be referred to theelerkeof the 
Court, whose decision thereon shall be 
final, except when the question is, in’ his 
opinion, one of general importance, in 
which. case he shall refer it to the final 
decision of the first Judgeof such Court.” 

Now, in the present case, the. matter was 
referred to the Taxing Officer. He treated 
lt as a matter of- general importance and 
consequently referred it to me, and I, under 
the section, as I have already stated, ap- 
pointed Mr. Justice Crump to decide it. 
Stopping for a moment at the words 
“final decision” in s.5, we are of opinion 
that these words mean what theysay. It is 
the ordinary way of expressing that no 
further appeal or revision is tg lie, and we 
see no reason why a different meaning 
should be given to those words here. 

In this connection we respectfully agree 
with the decision of the Full Bench of the 
Allahabad High Court in Balkaran Rai v. 
Gobind Nath Tewari (2), where Sir John 
Edge states (page 158*): i l | 

_ “I have consequently come to the conelu- 
sion that not only did the Legislature intend 
that the decision under s. 5: ofthe Court 
Fees Act ofthe Taxing Officerof the High 
Court, or of the Chief Justice, or the Judge 
appointed under s.5, should for all pur- 
poses be final, but that the Legislature has 
bsen careful to avoid providing or suggest- 
ing any means by which sucha decision 
might be questioned. Whetheror not such 
decisions ought to be open to appeal, review 
or revision is another question as to which 
I do not feel bound to express an opinion.” 

So, too, in Inthe’ goods of Bhubaneswar 
Tragunait (3), a decision of the. Court of 
. Appeal in Calcutta, Mr. Justice Rankin says 

(page 877T):— er 

“T think this involves that the Taxing 
Officer’s decision is a final decision under a. 5 


(2).12 A. 129; A. W. N. (1890) 39; 6 Ind. Dee. (N. s.) 
31 


(3) 95 Ind. Cas. 529; 52-0, 871; 2) C, W. N. 879; A. I. 
R. 1925 Cal. 1201. - ane 

“Page of 12 A.—| Ed | ` 

TPage of 52 O.—[Ed.] 





“and that in this case the learned Judge dad 


no authority to review it under s: 19-I.” | 
And again he says (page 8764):—. "|. 
“In my opinion the decision of the Taxing 
Officer under. r. 4 of Oh. XXXV is final by 
virtue of s. 5 of the Act.” f f 
The reference tor. 40f Ch. XXXV isto 
the Rules. of the Calcutta High Court. 
In that particular case, on an application 
for Letters ofeAdministration made by the 
surviving members of a Mitakshara Hindu 
joint family regarding properties held by 
the. deceased as the latekarta, the Taxing 
Officer certified that the ad valorem fea 
prescribed by Sech. I, cl. (2), of the Court 
Fees Act was not payable. The Chamber 
Judgeoverruledthat decision. The Appeal 
Court held that the decision of the Taxing 
Officer was final and that the Chamber 
Judge had no authority to review. if. $ 
And, indeed, in the present case, we do 
not understand itto be contended that if 
the original Act of 1870 had not been 
amended, and the attorneys had only tender- 
ed, say, half the appropriate duty, and 
that consequently: a difference had arisen 
between them and the Testamentary Re- 
gistrar on the point, then the decision of 
the Taxing Officer or the Judge under s. 5 
would be otherwise than final. So, too, as 
we understood from the argument of the 
appellant, it was conceded that if the 
présent Amending Act of 1926 had, been in 


-operation at the death of the testator, then, 


too, the larger duty would have been pay- 
able, and the decision ak any. rate under 
s. 5 would be final. Í i 

The argument presented -to us,.as I 
understand it, was that the present dispute 
was not really oneas tothe amount of the 
duty, but as to what legislation was in force 
at the material date, and that the main 
point between the parties was whether the 
material date would be the date of the 
presentation of the petition or the date of 
the actual grant. One may, indeed, put 
forward a third date, namely, whether it 
should be the date of the death.as in England. 
But, however that may be, it seems tous 
that this inany event involves a difference 
ag to the amount of the duty payable. 
Those words ins.5 are quite general, and, 
speaking for myself, [see no reason why they 
should be cut, down and why thegr’sor: inary 
meaning should be confined to ‘differences 
as to the amount of valuation only.- 
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Gonsequently, there seems tomé a broad 
distinction between s. 5 and s. 12, to which 
we were alsoreferred, because s. 12 speaks 
‘of “every question relating to valuation for 
the purpose of determining the amount of 

. any fee chargeable under this Chapter.” 
‘Questions relating to valuation seem to me 
“to stand ona different footing. Further, in 
s. 12 (2), there is an express power given to 
the Court, if it thinks the original decision 
“wrong, to require an additional fee to be 
paid. In this respect, the legislation some- 
‘what regemblesss. 36 and 61 of the Indian 
Stamp Act. This distinction is pointed 
out in the Full Bench case [Balkaran Rai 
y, Gobind Nath Tiwari (2)] to which I have 
already alluded, where Sir.John Edge says 
(page 102*):— 

-O “Ihaveno doubt that the term ‘final’ ins.5 
of the Court Fees Act has precisely the same 

` ‘meaning as the term ‘final’ in s. 12 of that 
Act. But the subject-to which that term 

_isapplied ins.5is different from that to 
‘which it is applied in s. 12." In s, 5 it is 
applied to a deeision as ‘to the necessity of 

“paying a fee orthe amount thereof’, whereas 
‘in 8,12 itis applied to a decision as ‘to 

every question relating to valuation for the 
purpose of determining the amount of any 

‘fee chargeable underthe Ohapter (Chap. 

` TH) ona plaint or memorandum of appeal.’ 
‘When we come to look into the authorities 
it will be necessary to keep this -distinction 

“in mind,”- 

In these circumstances, we are not here 
‘called on to consider the decision of Mr. 
Justice Mookerjee and Mr. Justice Chotzner 
in Tara Prasanna Chongdar v. Nrisinha 
‘Murari Pal (4) where they held that— 

“Where the decision involves reot ques- 
tions of principle as to the nature of a suit 
itis open to appeal notwithstanding the 
‘provisions of s, 12 of the Gourt Fees Act,” 

_ They said (page 223T):— 

We may add finally that this appeal is 

. competent notwithstanding the provision of 
s. 12 of the Court Fees Act. This is not a 
case of appraisement of or fixation of value 
with a view to deter:inine the amount of fee 
chargeable; the dispute involves root ques- 
tions of principle as to the nature of the 
suit and the retrospective operation of 
Statutes.” . f 
_e(4) 81 Tnd. Cas. 763; 51 C. 216; 39 C. L. J. 212; 280, 
wW. N. 683; A. I. R. 1924 Cal. 731. 
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_ the Bengal Act. 


That, again, was not a question of Pro- 
bate duty, but, as to the fees payable’ in 
respect of an ordinary suit. i 

Another decision of the same Bench-in 
Thaddeus Nahapiet v. Secretary of State for 
India (1) was pressed upon us. But there 
the Bengal Court Fees Act of 1922 which 
nae rate of duty expressly provided 
that:— i 


certificate in respect of which the fee’ pay- 
able under the law for the-time being in 
force has been paid prior to the commence: 
nen of this Act, but which have not issu- 
ed. 

In the corresponding Bombay Amending 
Act III of 1926 wehave no such provision. 


`- “17. Nothing in this Act shall apply to | 
any Probate, Letters of Administration or ` 


And, indeed, it does not appear from the- 


statement of that caseas to whether there 
had been any decision bythe Taxing Officer 
or by the Judge unders, 5 of the Act. The 
decision, ‘as I understand it, was merely 
given on thè merits of the case as to whether 
the higher duty should be paid, The latter 
was precluded by the express provision of 


We were also referred to Ramsekhar 
Prasad Singh v. Sheonandan Dubey (5) and 
Krishna Mohan Sinha v. Raghunandan 
Pandey (6). The latter is a Full Bench cate 
and the former decides that “under s. 5 of 
the Court Fees Act, 1870, the decision of 
the Taxing Officer is final, and even if he 
has done anything which the law does not 
allow him to do the High Court has no 
jurisdiction to interfere with his decision 
as tothe amount of the fee.” The latter 
case [Kishma Mohan Sinha v. Raghunandan 
Pandey (6)] is much to the same effect on 


- this point. 


Theresult is that the authorities, to which 


. we have been referred, substantially support 


the view which, apart from the authorities, 
we shouldbe prepared to takeof this section, 
To summarize, then, we think that the dis- 
pute in this case was a dispute as to the 
amount of the fee, and that consequently 
the case fell within s. 5, and that the deci- 
sion of the Judge specially appointed inthat 
behalf, namely, Mr. Justice Crump, was 
final, and that no appeal or revision lieg 


(5) 73 Ind. Oas. 43; 2 Pat.198; 4 P/L. T. 71; 1 Pat. 
L. R.25; A. I. R. 1923 Pat. 137; (1922) Pat, 337. 

(6) 87 Ind. Cas. 137; 4 Pat. 336; (1925) Pat. 65; 6 P, 
L. T. 262; A.I. R. 1925 Pat. 392 (F. B.). 
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therefrom, Consequently, on that ground 
T it follows that this appeal does not 
' Jie. ; 

There is one further observation which 
may be made, and that is, that if the argu- 
ment of the appellant was sound, then it 
would follow that what hasbeen doneunder 
s, 5, namely, the reference first to the Tax- 
ing Officer and then to the Special Judge, 
was erroneous, and that neither of them 
had any jurisdiction to determine this 
particular matter. Incidentally, I may say 
that no objection to the jurisdiction under 
s. 5 was ever taken by the appellant either 
before the Taxing Officer or before Mr. 
Justice Orump. It was not until the last 
decision was given against him that this 
point-was raised. If, then, according to the 
appellant, the procedure under s. 5, was 
erroneous, it is difficult to see what right ‘of 
appeal there can be to this Court. As 
pointed out by their Lordships of the Privy 
Council in Rangoon Botatoweg Co., Lid. 
v. Collector, Rangoon (7) (page 27*):— 
=, “An appeal does not exist in the natuie 
of things. A right of appeal from any deci- 
sion of any tribunal must be given by ex- 
press enactment.” 

Their Lordships were here citing what 
Lord Bramwell observed in the case of 
the Sandback Charity Trustees v. North 
Staffordshire Ry. Co. (8) 

Nor, if we turn to s. 15 of the Letters 


Patent, would any appeal necessarily lie 
because the appeal there given is from 


„orders passed in exercise of the original © 


jurisdiction pursuant to s. 13 of the re- 
cited Act. 
responding section in the Government -of 
India Act, 1915, s. 108(1) refers to the 
exercise of the original and appellate 
jurisdictions vested inthe Court, But it 
may be argued that under s. 5 of the Court 
Fees Act the Court is not really exercising 
its original or appellate jurisdiction, and 
that the Judge there appointed by the 
Ohief Justice is more in thenature of per- 
sona designata asin the case of the Chief 
Judge of the Small Causes Court in certain 


(7) 16 Ind. Cas. 188; 40 O. 21 at p. 27; 39 I. A. 197; 
-14 Bom. L. R. 833;16 O. W.N. 961; 12 M. L. T. 195; 
(1912) M. W. N. 781; 160. L. J. 245; 23 M. L. J. 
276; 10 A. L. J. 271; 5 Bur. L. T. 205; 6 L. B. R. 150 


P. O.). ; 
( (8) Nem) 30. B. D. 1; 47 L. J.Q. B. 10; 37 L. T. 
39); 25 W. R. 229. ; 
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` matters arising under Municipal elections. 
-In these circumstances, and apart from the 


And when one turns to the cor- ` 


- of —Tenant 


which do not form part of any village cannot be 


1 


use of the words “final decision” in s. 5, we 
should find great difficulty in any event in 
dealing with the appeal which is presented 
to usat this stage. In saying this, I do not 
overlook the provisions of s. 19-Iof the Court 
Fees Act. But I wish to makeit quite clear 
that Mr. Jugtice Orump was not sitting as 
the Testamentary Judge or in exercise of 
the ordinary testamentary jurisdiction of 
the High..Court. He was sitting on this 
occasion solely as a Judgespecially designat- 
ed to decide this case under s. 5 of the 
Court Fees Act. Consequently, there -has 
been no decision of “the Court,” sofar as I 
am aware, under s.19-I. In these circum- 
stances, I need not pursue this particular 


“point. 


The result is that this appeal will be dia- 


missed with costs. 


A.M. A. Appeal dismissed, 


en — 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Deormu No, 286 
oF 1924. 

February 9, 1927. 
Present :—Mr. Justice B. B. Ghose and 

"2 Mr. Justice Roy. 

RASH BEHARI MANDAL AND OTARRS— 
i - DEFENDANTS—'ÅPPELLANTS 


£ versus i ‘i 
HEMANTA KUMAR GHOSE AND OTHERS 
— PLatnTIFFS— RESPONDENTS. . 

Bengal Patni Taluks Regulation (VIII of 1819), s. 11 
—Sale of patni—Occupancy raiyat, whether liable to 
be ejected by purchaser—Khudkasht raiyat’, definition 
of jungle land living in contiguous 
village, whether khudkasht raiyat. 
- Persons in occupation who have acquired occupancy 
rights under the tenancy law are not liable to be 
ejected by a purchaser in a sale under the Bengal 
Patni Taluks Regulation, VIII of 1519, even though 
they are not khudkasht raiyats. [p.-73, col. 1.) 
`- Bama Charan Ghosain v. Ram Kanai Dubey (4), 
followed. : 

Jageshwar Mazumdar v. Abed Mahomed Sirkar (1), 
explained and distinguished. . 

‘Tenure-holders cannot under the ‘provisions of law 
acquire a right of occupancy as razyais with regard 
to lands which they had themselves cultivated within 

kl 


their own tenure. [p. 74 col. 1.] 


A khudkasht raiyat is a: resident® nd heredijary 
cultivator in contradistinction to a Diah ashé raiyat or 
a migratory tenant. [p.-74, col. 2.] 

Tenants of waste and uninhabitabte jungle lands 
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held 4o be not khudkasht raiyats merely because they 
reside only in contiguous villages ofthe patni. [p. 


75, col. - 1] ‘ 
Nubokishore Biswas. v. Jadub Chunder Sircar (8), 


relied on. 

Appeal against the decree of the Sub- 
‘ordinate Judge, Khulna, dated the 27th 
September, 1924. e 

Mr. S.C. Bose, Babus Saroj Kumar 
Chatterjee and Jatis Chandra, Guha, for 
the Appellants. ` 
= Dr. Sarat Chandra Basak, Babus Bepin 
Chandra Bose and Urukram Das Chak- 
ravarti, for the Respondents. 

Babus Prafulla Chandra Chakravarti 
and Surjya Kumar Aich, for the Deputy 


Registrar, 
JUDGMENT. 

B.B. Ghose, J.—This appealarises out 
of anaction in ejectment, and is on behalf 
of some of the defendants in the Suit No. 55 
tried by the Subordinate Judge of Khulna. 
The facts are these:—There is a. Sayed- 
pur Trust Estate, which has got the 
zemindari interest. A patni was created 
consisting of eertain mouzahs within that 
estate in 1821 in favour of two persons 
named Gopi Royand Kali Roy. Within 
the patni there was a large tract of jungle 
and apparently it was not included within 
any of the mouzahs. In 1843 some of the 
persons, who held the property in dar- 
patni interest, executed a lease of about 
600 bighas of jungle land under certain 
terms in favour of two persons, named 
Ramjiban Jotedar and Ram Sunder Mandal. 
Sometime after that the patni interest 
appears to have eome into the possession 
of -certain Boses. On the 9th of October, 
1879, these Boses granted a lease of 600 
bighas of patit and jungle lands exclud- 
ing 400 bighas-of dhap lands in favour of 
four persons, who may be called Jotedars 
and Mandals. There was also a stipulation 
that the 400 biyhas excluded, which was 
described as dhap lands, might be taken 
possession of by the lessees after reclaim- 
ing those lands ata certain rate of rent. 
The provision with regard to rent was in 
the usual manner of progressive rent from 
time to time, and stipulating that- the 
rent would beat acertain rate from the 
year 1304, that is 1897. This gatni was 
put upeto sale under Regulation VIII of 


1819 on the*15th of May, 1914, and was 
purchased by the plaintiffs, After their 
purchase they served notice on all persons, 


who were the descendants of the original 
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lessees under the lease of 1879, and all 
those who had derived title under these 
lessees or their representatives. A large 
number of persons was impleaded as 
defendants. Most of them came to an 
agreement with the plaintiffs and com- 
promised the stit. The appellants before 
us fought oùt the suit in the Court below, 
and a decree for ejectment has been 
made asagainst them. ` 

The case of the plaintiffs was that under 
the provisions of s. 11 of Regulation- VIII 
of 1819, they were entitled to‘ eject the 
defendants, and to recover khas possession 
of the lands in question. Various pleas 
were taken in defence, but the main 
defence was that the lessees under the 
lease of 1879 were khudkasht raiyats and, 
therefore, protected under the third clause 
of s. 11 of the Regulation. Secondly, 
even if it be considered that they were 
not khudkasht raiyats, they acquired right 
ef occupaney as raiyats by holding the 
lands for more than 12 years, and con- 


“sequently they are protected from eject- 


ment under the provisions of the Bengal 
Tenancy Act, notwithstanding the provi- 
sions of s.11 of Regulation VIII of 1819. 
Another plea was sought to be raised that 
the plaintiffs had acquired no right by 
virtue of the Regulation sale, as certain 
steps were not taken under the Regula- ` 
tion. Besides those pleas, other pleas 
were taken and a large number of issues 
was raised in the Court below. It is 
unnecessary to mention these as they are 
absolutely immaterial for the purposes of 
the appeal. The Subordinate Judge held 
that the defendants were not khudkasht 
ratyats. Secondly, he held that not being 
khudkasht raiyats, they are liable to eject- 
ment, as cl.3 of s. 11 of the Regulation 
does not protect them. He further held 
that the defendants were tenure holders, 
and their interest was an incumbrance 
coming under the first clause of s. 11 of 
the Regulation, and, therefore, they have 
no right toremain on theland after the 
patni sale. Healso held that the defendants 
could not challenge the validity of the 
patni sale collaterally by way of defence 
in the present suit. On these findings he 
made his decree in ejectment. Twelve of 
the defendants have appealed to this 
Court, Oneof them, defendant No. 18, is 
one of therepresentatives of the original 
lessees under the lease of 1879. Others 
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‘glaimed under various sub-leases from the 
lessees or from the sub-lessees under those 
lessees. It is unnecessary for our purpose 
to state the origin of the title of those sub- 
ordinate holders. . 

Three main questions have been argued 
on behalf of the appellantsebefore us. It 
is stated, firstly, that the preďecessors of 
defendant No. 18 were khudkasht raiyats 
and the lease being -a bona fide lease in 
their favour the plaintiffs are not entitled 
to eject him, and consequently the plaint- 
iffs are not entitled to eject the tenants 
holding under rights subordinate to the 
lessees under the lease of 1879. The 
second point was that the defendants have, 
by their cultivation of the lands, them- 
selves acquired occupancy rights under 
Act X of 1859 as well as under the Bengal 
Tenancy Act and are, therefore, not liable 
to be ejected. The third point taken was 
that the Collector had no jurisdiction to 
sell the patni under Regulation VIII of 
1819 on account of certain circumstances, 
one of which was that he was the Manager 
of the Sayedpur Trust Estate. 

The third point may be taken up first and 
disposed of, on the ground that this plea 
was not taken in the lower Court, nor does 
it appear in the issues raised in that Oourt. 
The question not having been discussed 
in the lower Court, we are not inclined to 
allow that question to be raised for the first 
time in this Court. The other facts upon 
which they rely as to the invalidity of the 
sale arenot such as would make the sale 
void, and, therefore, in my judgment there 
is no substance in that point raised. 


As regards the second point, the Subordi- 
nate Judge seems to have been of ‘opinion 
that evenif the defendants had acquired 
the right of occupancy under the Bengal 
Tenancy Act they wereliable to be ejected 
under the provisions of s. 1l-of Regulation 
VIIL of 1819. His view apparently was that 
under the third clause of that section, only 
khudkasht raiyats or resident and hereditary 
cultivators are protected, and whoever does 
not come within the description of that class 
of raiyats, is liable to be ejected at the in- 
stance of a purchaser at a patni sale. He 
apparently relies in support of that conten- 
tion on the case of Jogeshwar Mazumdar v. 
Abed Mahomed Sirkar (1). In my judgment 
that view of the Subordinate Judge is er- 


(1) 30, W. Nv13, ` 
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roneous. Apart from authority, if the third 
clause of s. 1l is examined, it will be ap- 
parent that it only provides certain restric- 
tions on the right of an auction-purchaser 
to eject certain persons, which right has 
been given by the previous clauses of that 
section. e Under the first clause certain in- 
cumbrances, which had accrued upon the 
taluk, were kable to be cancelled. The 
second clause deals with leases creative of a 
middle interest between the resident-culti- 
vator and the late proprietor, and the third 
clause mentions an exception to the right 
of the purchaser. Ifthe right of the person 
in oceupation does not come within the first 
or the second clause of that section, and if 
the occupier of the land is protected from 
ejectment by some other law, there is no 
reason to suppose thats.1lof the Regula- 
tion gives authority to the auction-pur- 
chaser to eject that occupier of the land by 
virtue of his purchase. The case of J ogesh- 
war Mazumdar v. Abed Mahomed Sirkar (1) 
can only be reasonably construed as an 
authority for the proposition that a lease is 
an incumbrance. If it be construed as an 
authority for laying down the propositicn 
that even an occupancy raiyat is liable to 
be ejected by’ an auction-purchaser because 
he does not come within cl. 3ofs. 11 of 
the Regulation, with all respect I must say 
that Iam unable to accept that proposition 
That case has been interpreted and doubted 
in various other cases, - Bee Prodyote Kumar 
Tagore v. Rakhal Chandra Sarkar (2) 
Tamiz-ud din Khan v. Khoda Nawaz Khan, ` 
(3) and also the case of Bama Charan Go- 
sain v. Ram Kanai Dubey (4). In the last. 
case, the learned Judges observed that the 
case of Jogeshwar Mazumdar v. Abed Ma- 
homed Sirkar (1) did not lay down that an 
occupancy right isan incumbrance, and, as 
a matter of fact, it could not bave been go 
laid down as an incumbrance as contem- 
piated in the first clause of s. 11 of the 
Regulation. There is ample authority for 
the proposition that the proviso in the 
third clause does not mean that ereons in 
occupation not coming within the definition: 
of khudkasht razyats, are liable to bê ejected 
even ifthey have acquired occupancy rights 
under the tenancy law. I have not been °®- 
able to find.any authority with Tegdrd to 
(2) 5 Ind. Cas. 243; 37 O. 322; 11 ©. L.’J, 209; 14 G, 


W. N. 487. 
Ka ‘5 Ind. Cas, 116; 14 O. W. N. 229; 110, L.J 


(4) 28 Ind. Cas. 374; 190, W, N, 858, 


` 
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patni sales, but the cases with reference to 
s. 16 of Act VIII of 1865, where the proviso 
is in the same terms as the proviso in the 
third clause of s. 11 of Regulation VIII of 
1819, support the proposition. Those cases 
are Pureeag Singh v. Purtap Narain Singh 
(5), Nil Madhub Kurmakar v. Shiboo Paul 
(6), Emam Ali Mestory v. Ator Ali Khan 
(7) and Bama.Charan Gosain, v. Ram Kana 
Dubey (4). 

The second proposition, therefore, on be- 
half of the appellants ought to be accepted. 
Bat the question is whether the defendants 
had acquireda right of occupancy by re- 


maining in possession of the disputed land - 


for the requisite period under the Bengal 
Tenancy Act. It is not necessary for me to 
examine theevidencs or the terms of the 
lease in detail having regard to the view I 
have taken with regard to the first question. 
The learned Advocate for the respondents 
has argued with considerable stress, that 
the lease of 1879 was the grant of a tenure 
and if the lessees were tenure-holders they 
could not under the provisions of the law, 
acquire a right of oecupany as raiyats with 
regard to lands which they had themselves 
cultivated within their own tenure. That 
proposition seems to me to be unassailable, 
It is unnecessary for me to discuss the ques- 
tion whether the lease should be construed 
as the grant cf a tenure or whether it should 
be considered as a mere raiyati leasa, as is 
contended for equally strenuously on behalf 
of the appellants by their learned Advocate. 
It is sufficient for my purpose to state that 
these lessees were illiterate people and 
actual cultivators themselves. They belong 
to the caste of Pode, one of that class of 
people who are considered to be untouch- 
ables. Itcan hardly by supposed that they 
were to act the part of landlords or tenure- 
holders. The only point that can be urged 
against their being razyats is that the area 
of the demised premises exceeds by far 100 
bighas of land. . 

I next come tothe first point urged, and 
it is this, that the defendants are khudkasht 
raiyats. The Subordinate Judge has found 
that the appellants have no dwelling house 
within the villagein which the lands in 

*queation are situate. His finding is that 

some of them have got mere chalas where 
they stayed during the time of cultivation, 

(5) 11 W. R. 253; 5 B. L. R. App. 20, 

(6) 13 W. R. 410; 5B. L. R. App. 18, 

(7) 22 W. R, 133. 
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He further relies upon the vakalatnam4% 
filed by some-of these defendants in which” 
their residences have been described as in 
another village. He, therefore, does not 
believe the evidence given by the. defend- 
ants’ witnesses, that they are resident here- 
ditary cultivators. I may mention that the 
descriptions in the vakalatnamas do not 
amount to anything. These people are 
illiterate. Their vakalatnamas must have 
been written by the clerks of their Pleaders, 
and the clerks of their Pleaders must have 
written their residence from the copy of 
the summons that was served upon the 
defendants, and their residence in the copy 
of the summons must have been taken from 
the plaint in which the plaintiffs chose to 
describe the defendants as being residents 
ofa different village: That being so, the only 
evidence that remains is the evidence 
of those defendants as to their place of 
residence. But that also is not decisive of 
the question, becauseat the time when the 
lease was grated it was not known within 
which village the jungle land was situate. 
Inthe description of the property in the. 
Tease of 1879, it was described as in Mouzah 
Sahapur Bil, where the details of the kisti- 
bundi as regards the payment of rent was 
given. In the schedule of boundaries it is 
described as in the Bil south-west of Ram- 
krishnapur Ghona, within Taraf Sahapur. 
In para. 4 of the plaint the plaintiffs describ- 
edit as situated on the south of the Thak 
Map that was prepared with respect to Ram- 
krishnapur and Ghona Mouzahs jointly, 
From this it appears that the property was 
not actually situated within the village of 
Ramkrishnapur or Ghona. The lessees in 
1879 were all residents of Ruprampur and 
Madhavakti, which villages, it appears, are 
within the patni mahal which has been pur- 
chased by the plaintiffs at the auction-sale. 
Whatis the meaning of khudkasht raiyats? 
It isresident, hereditary cultivator in con- 
tradistinction to paikascht raiyat, that is a 
migratory tenant. If the tenants were resi- 


_ dent within the patni mahal but outside the 


jungle tract, which did not form part of any 
village, and where no man could live,—and 
it is in evidence that the land in question 
was at that time infested with tigers and 
other wild animals—would it be reasonable 
to say that these tenants were not khudkasht 
tenants although they were residents of 
contiguous villages within the patni? I 
think not. Thereis ample evidence on the 


{106 L Ô. 1937) _ KAIKHUSHRU KAARSRDJI TANTRA V. NAVAJBAT, 75 


record to show that these jotedars and 
Mandals were raiyats of the villages in 
which they lived, and as I have already 
stated, they belong to a class whose only 
mode of life is by cultivation. That these 
men may be considered to bekhudkasht rai- 
yats is supported by the observations of Mr. 
Justice Markby in the case òf Nubokishore 
Biswas v. Jadub Chunder Sircar (8). I may 
state in passing that the Subordinate Judge 
is clearly wrong in observing that that case 
wasnot followed in the latercasesmentioned 
py him. Now, ifthe tenants to whom the 
lease was given in 1879 were khudkasht rai- 
yats, then their case falls within the third 
clause of s. 11 of the Patni Regulation ; and 
‘thatclause lays down thatthe purchaser is not 
entitled to eject the khudkasht raiyats, nor 
to cancel bona fide engagements made with 
such tenants by the late incumbent, except 
it be proved ina regularsuit tobe brought 
by such purchaser for the adjustment of 
his rent, that a higher rate would have been 
demandable at.the time such engagements 
were contracted by his prédecessor. Now 
the only ground on which the plaintiffs 
might bring this action, as it seems to me, 
is that this was not a bona fide engagement. 
That has not been stated in the plaint, and 
having regard tothe nature of the land, 
which was absolutely jungle and the pur- 
pose for which the lease was granted, that 
is, for the purpose of reclaiming by these 
people, who were residents of villages close 
by, it can hardly be said that it, was not a 
bona fide lease given tothe lessees by the 
then patnidars.. No attempt has been made 
to show that the rent then fixed was not the 
proper rent demandable. The representa- 
tives of the lessees under the lease of 1879 
cannot, therefore, be ejected by the plaintiffs, 
and, consequently the persons claiming 
under them or their representatives are 
also not liable to be ejected. In this view 
as I have already-stated, it is unnecessary 
for me to determine whether the lease creat- 
eda tenure ora raiyati interest. Whe- 
therit ig an incumbrance falling within 
the first clause of the section or .not, need 
not also be determined having regard to 
my finding that the lessees were khudkasht 
raiyats and the lease was a bona fide lease 
for the purpose of reclaiming jungle lands. 
The result, therefore, is that this appeal 
must be allowed, and the suit for ejectment 


(8) 20 W. R. 426, 


against these defendants-appellants 
be ame with costs, re ee 
e costs in this Court will be given t 

the appellants other than appel 8. 

the appella ppellants Nos. 8, 
The applications are not pres 

dismissed without costs, esas 

_ Roy, J.—I agree, a an A 
A. N. A Appeal allowed, 


e e 


BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION Appar No, 61 
oF 1926, 

August 18, 1927, 

Present :—Sir Amberson Marten, Kr 
Chief Justice, and Mr. Justice Crump 

KAIKHUSHRU KHARSEDJI 
TANTRA—AppELLANT 
VETSUS 
_, NAVAJBAI—Responpenr. 

Administration suit—Appeal from order on Com- 
missioner's report—Motion for interim distribution 
Proper Count ` T 

A motion for interim management istr 
tion of the estate in an admine sae T 
be made to the Conrt of first instance and not to ° 
the Appellate Court, where the Appeal Court is not 
seized of tho anole suit but is seized only of certain 
exceptions ta the Commissioner’ i 
exceptions TS report in the case, 

Appeal against the decision of Mr. Justice 
Rangnekar. ; 

FACTS.—Pending an appeal from an 
order passed by the trial Court on certain 
exceptions taken by a party to the Commis- 


‘sioner’s report in an administration suit, one 


of the parties took out summons aski 
Rs. 1,000 or Rs. 1,510 tobe given to He 
account of his share. The triel Court dis- 


missed it holding that the matter was one 


for the Appellate Court and no i 
to decide, The applicant appealed, ak 
Mr. Munshi, for the Appellant. 
Mr. Mulla, for the Respondent. 
JUDGMENT.—A question of practice 
arises on this motion as to whether the 
present application should be made before 
the Chamber Judge or before the Appel- 
late Court. An application has already been 
made tothe Chamber Judge, whjch ‘he has 
refused. The applicant now comes direct 
to the Court of Appeal by way of motion, 
* * * * * kO 


Now it is important to obsesve that the 


. Appeal Court is not seized of*the whdle 


administration suit. Itis only seized in 
appeal of certain exceptions to the Commis- 


16 


sioner's report, and those only. _ Therefore l 


for the time being it has nothing whatever 
to do with any order that may be made - 
for the interim management or the distri- 
bution of the estate. With great respect 
to the learned Chamber Judge we think he 
must have overlooked this circumstance, 
and I regret that we have not got she ad- 
vantage of knowing the reasons for his 
judgment. ae 

In our opinion this present question does 
not arise in this appeal. Weare not seized 
of it, and it is most inconvenient to have 
ordinary Chamber matters brought not be- 
fore the Chamber Judge in whose province 
they properly fall, but before a Bench of 
two Judges in open Court. This Court has 
already in Ladkavahoo v. Charundas Chatur- 
bhuj (1) drawn attention to the fact that in 
an ordinary administration suit, even if at 
some phase of the case the matter has 
been before the Appeal Court, all future 
applications with regard to the administra- 
tion of the estate should in general come 
before the Judge of first instance in the 
ordinary way. Itis true that in the pre- 
gent case there is a pending appeal, but 
as I have already pointed out, the only ap- 
peal before us isas regards the exceptions. 
As regards what the Chamber Judge. has 
to decide, heisin just as good a position 
as weare to consider whether on the figures 
beforethe Court the proposed advance will 
be a safe one to make. We cannot, of 
course, say what the result of the appeal 
itself will eventually be any more than. he. 
can. It is really a question of figures as to 
whether the present order asked for can be 
appropriately made. 


When theabove was pointed out to Conn-, 
sel there was substantially no contention 
that what I have above indicated was 
other than the proper course. ` Indeed a 
technical objection was taken by the Oounsel 
for the respondents that the present appli- 
cation to us did not lie at all. 

Under these circumstances we will direct 
the present notice of motion to be treated 
asa summons before the Chamber Judge 
and laid before him for disposal as Cham- 
bər Judge. He will accordingly deal with 
the costs of this motion, as well as of -the 
costs gf the original Chamber ‘summons 
which he reserved. Ea l 

AN. A Order accordingly. 

(1) 104 Ind. Oas. 692; 29 Bom. L. R. 1082; A. I R: 
1927 Bom, 519.° end 
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-MADRAS HIGH COURT. 
- Sgoonp O1vin APPEaAL No. 70) or 1926. 
March 24, 1927, f ` 
- ` Present:—Mr. Justice Davadoss. 
Syed ABDUL HUCK AND oragss—PLAINT- 
1rFs Nos, 3 TO 5—A?PBLLANtS 
VETSUS A 
. SEETHAMS&TTIJAYARAO NAIDU 
AND ANOTAER— DEFENDANTS Nos. 7 AND 1— 
_ RESPONDENTS. 

Muhammadan Law—Property purchased in name of 
minor son from father's funds. whether common pro- 
perty belonging to all heirs. 

Children ina Muhammadan family are not co- 
owners in the sense that what is purchased by or 
in the name of one person enures for the benefit of 
another. [p. 77, col 1.] 


The fact that certain property was purchased in 
the name of a-minor son of a Muhammadan with: 
money taken from the father’s estate after his death 
would not make the property so purchased the com- 
mon property of the family. [ibid.] 

It is not proper to apply the principles governing 
the Hindu jointfamily system to a Muhammadan 
family. [ibid.] . - 

Second appeal against the decree of the 
District Court, Ganjam, in A. 8. No, 323 of 
1920, preferred against that of the Court 
of the Subordinate Judge, Berhampore, 
in.O. S. No. 69 of 1915. - 

; Mr. B. Jagannatha Doss, for the Appel- 
ants. : 

Mr. P. Venkataramana Rao, for the Re- 
spondents. h 

JUDGMENT.—The first point urged 
in this second appeal is that the lower 
Courts were wrong in re-trying the whole 
case as the judgment of the High Court 
cannot be said to have upset the concurrent 
findings of two Courts. This contention is 
untenable in view of the clear wording 
of the judgment of the High Court “as 
the diecussion on the question of ad- 
verse possession has proceeded on a wrong 
view of the law, we think the safe course 
is to reverse the judgments of the Courts 
below and remand the suit to the Court of 
first instance for disposal in the light of our 
observations. ” 

It is clear from this point that the learned 
Judges who decided the second appeal set 
aside the judgments of both the lower 
Courts and directed the case to be re- 
tried. - 
The next point urged is that the purchase 
in the name of one brother was for the 
benefit of the whole family and the pro- 
perty purchased should not be considered 
as the sole property of the person in whose 
name the sale was taken. As the learned 


~ common property of the family. 
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Judge observes, it is not proper to apply 
the principles governing the Hindu joint 
family system to a Muhammadan family. 
The plaintiff and the Ist defendant are 
- brother and sister. Their father died in 
1878, Then there were other children of 
the father living. The children - were 
minors and their paternal wncle managed 
the property on their behalf. Fle purchased 
some property in thename of the Ist defend- 
ant. Items Nos. 4,8 and 9 were purchased 
so far back as 1281, 1880 and 1879, réspec- 
tively. Thecontention of Mr. Jagannatha 
Das is that inasmuchas the property was 
purchased in the name of a minor, it must 
be taken to have been purchased for the 
benefit of the whole family. Children in a 
Muhammadan family are not co-owners in 
the sense that what is purchased by one 
person enures for the benefit of another. 
There is some evidence that some cash 
was left by thefather anda portion of it 
was utilised for the purchase in the Ist 
defendant's name. So far as the amount 
taken from the general estate was concerned 
the lst defendant had to give credit for 
that amount. If the Ist defendant had 
taken money and wasted it, or if he had 
purchased any trinket or trifle, it cannot 
be said that he purchased it for the benefit 
of the family, When accounts are taken 
the family would be entitled to debit 
against him the amounts he had taken. 
The fact that the property was purchased 
by him with money taken from the father's 
estate would not make the property the 
i The judg- 
ment ofthe District Judge is correct, and 
the second appeal fails and is dismissed 
with costs. 

There is no question of law in the memo- 
randum of objections, The learned Judge’s 
finding is supported by the evidence on 
record. The memorandum of objections is 
dismissed with costs. Ms. 

V N.V. ` ` _ Appeal dismissed. 

A N A : 
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RANGOON HIGH COURT, 
Brconp 1YIL APPBAL No, 81 or 1927. 
July 28, 1927. 

Present:—Mr. Justice Pratt, | 
MAGANLAL PARBHURAM-— PLAINTIFR 
—APPELLANT 


VETSUS : 
M. A. AZIZ HAJEE KARIM AND orgeps— 
aa p,DBEENDanTS-— RESPONDENTS, ‘ | 
ivil Procedure Code (Act V of 1908), s. 73—Rate. 
able distribution Money paid by dees to pie 
attachment before judgment—Attachment by other 
creditors, effect of—Plaintiff's right to entire 
amount, i 4 
Where. money is ‘paid tothe credit of a sui £ 
earmarked for a suit, the money belongs a the 
plaintiff in the event of his success and cannot pass 
to sis genera] Sau! of the person who pays it in 
or to any persons who claim under him. 
2; p. 79, col. L] PPE LP: 18; col, 
A instituted a suit against B and a li 
attachment before judgment of an aa A ior 
The order of attachment was issued in a wrong 
form containing neither an order to furnish eecurite 
nor 8 direction to pay the money into Court 3 
however, paid the money into Court and did not "con. 
test the suit. Various creditors of B attached this mone 
in Court before A obtained his decree. and the 
amount a ey distributed : , © 
feld, that the money having been paid 
satisfaction of A’s claim in order to avoid ecu 
ment before judgment, A was entitled to have it 
paid out to him on an application without taking out 
porni a a aae and the other attaching credi 
ors were not entitled to rateable distributi 
al rs stribution. fp, 78, 
orabji Coovarji v, Kala-Raghunath(1) and S, 
Vana Ramiah Ayyar v. Gopala Ayyar (2), followed. : 


Second appeal from the jud 

District J uae? Mandalay.” AE OE DG 
Mr. A. C. Mukerjee, for the Appell 
Mr. S. Mukerjee, for the Respondents, 


JUDGMENT.—In Civil -Re i 
No. 313 of 1926 of the Sub-Diviaenat Con 
of Mandalay, Maganlal Parbhuram sued 
Maung San Lon for Rs. 1,593-12 principal 
and interest on a promissory note, 

On the 3lstJuly, 1926, plaintiff applied 
for attachment before judgment ofasum 
sufficient to satisfy the decree, from the 


‘price of a house due by one Charen Dag 


to the defendant, and 
order restraining the 
receiving the amount, 
An attachment order 
an 4 wine form, . 
Charan Das jointly, directing the ; 
the sum of Rs, 1,790-12 subject to ne 
further orders of the Court. Oa the order 
being served, defendant paid up the sun 
of Rs. 1,790-12 and the Bailiff returned 
the warrant with an endorserient that it 
had been duly executed (vide Oivil . 


for a prohibitory. 
defendant from 


was igsued, in 
to defendant and 
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Misgellaneous No. 57 of 1926 of the Sub- 
Divisional Court). ; 

Whilst the money was still in Court 
various creditors attached it before judg- 
ment. Plaintiff obtained an ex parte decree 
on the 12th August and applied for pay- 
ment of the money paid into Court by 
defendant. Objections were made and 
ultimately the’ money was distributed 
rateably between various decree-holders. 
Plaintiff thea in Suit No. 45% of 1926 of 
the same Oourt sued for a declaration that 
the sum of Rs. 1,790-12 held in Court to, 
the credit of his Suit No. 313, was not 
liable to rateable distribution and that 
plaintiff alone was entitled thereto. His 
suit was dismissed. 


Both the lower Courts have held that 
the money was attached before judgment 
and that, before plaintiff had any fair lien. 
Their findings are undoubtedly correct on 
the assumption that the money in ques- 
tion was attached before judgment; but 
it seems clear to me that the money was 
not attached. As I have already pointed 
out the order of attachment wasin wrong 
Tara was no order to furnish security, as 
there should havebeen under O. XXXVIII, 
y. 5, and none was asked; neither was there 
any direction to pay, the money into 
Court, Instead of holding the money at 
the disposal of the Court as directed defend- 
ant paid the money into Court. He never 
contested the suit. Itis obvious, therefore, 
that the money was paid towards satisfac- 
tion of plaintiff's claim and in order to 
avoid an attachment before judgment, 
None of the conditions necessary to con- 
stitute an attacoment under O. XXXVIII, 
r. 5, have been complied with. 


The money must be considered „as a 
deposit in satisfaction of the plaintiff's 
claim under O. XXIV, r. 1, and plaintiff 
was entitled to have it paid out to him 
in satisfaction of his claim on application 
without taking out execution of his decree. 
‘As Boon ag it was paid to the Bailiff the 
money ceased to be an asset in the hands 
of the defendant. l s 

It must be taken as séttled law that 
‘ander the circumstances plaintif had a 
fair lteneoe the money and it was not 
likble to rateable distribution. ‘There is 
a wealth of case-law on the subject both 
Baglish and Indian. | It is only necessary 
e to refer to two Indian cases, In Sorabji 


(10671. O. 1927) 


Coovarji v. Kala Raghunath (1) the immove- 
able property of a judgment-debtor -was 
attached at the instance of two judgment- 
creditors, and his other judgment-creditors 
merely put in applications: for execution 
without attaching. 

On the day fixed for sale of the property 
the decrees of the two attaching judgment- 
creditors were satisfied by payment in 
Court of the decretal amounts, and the 
effect was the withdrawal of the attach- 
ment under O. XXI, r. 55. ~ 

On the day following the payment into 
Court on an ex parte application an order 
was made for rateable distribution of the 
money paid into Court. 

It was held on appeal by a Bench of the 
Bombay High Court that the moneys, which 
were paid in to satisfy the attaching 
creditors’ decrees, and to raise the attach- 
ment could not be treated as assets held 
by the Court and were not distributable 
among other judgment-creditors who had 
merely applied for execution, 

The facts here are not the same as in 
the case under appeal, but the principle 
involved is, 


The whole subject is discussed at length 
in Seena Vana Ramiah Ayyar. v. Gopala 
Ayyar (2) which might almost be called 
the locus classicuson the point. The facts 
were that the defendant was arrested before. 
judgment and was ordered to be released 
from custody on his paying in Court 
sufficient to meet plaintiff's claim. The 
money was subsequently attached by a 
decree-holder and the defendant was ad- 
judicated an insolvent. i 

It was held by a Bench of the Madras 
High Court that the money was paid in 
Court to the general credit of the action 
and was charged with alien in favour of 
the plaintiff on the latter dbtaining a 
decree in his favour. It was further held 
that the attaching creditors and the Official 
Receivers claims ` were . subject to this 
term. : 


As Ooutts Trotter, J., observed in the 
course of his judgment: : 

. “Where money is paid to the credit of the 
suit or earmarked for the suit the Courts 
have always held that, when that is done, the 
money belongs to the plaintiff in the event of 


(1) 12 Ind. Cas, 911; 86 B. 156; 13 Bom, L, R, 
1193, 
(2) 49 Ind. Cas, 20; 41 M, 1053; 35 M, L. J, 355, 


kan 
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his success, and that it cannot pass to the 
general creditors of the person who pars it 
la orto any person who claims under him.” 
The case is clearly distinguishable from 
one in which defendant gives security 
for his.appearance. Such security would 
be merely conditional for his appearance in 
‘Court and would not be earmarked for the 
purposes of the suit. ° 
Plaintiff was on this view clearly entitl- 
ed to the declaration sought and to satisfy 
his decree from the money paid in towards 
bis claim. ` s 
Iset aside the findings and decrees `of 
the lower Courts and grant plaintiff: a 
decree as prayed with costs throughout. 
ANA o Decrees set aside. 


BOMBAY HIGH COURT. 
First Crvin Apewat No. 81 or 1925. 
July 19, 1927. 
Present :—Sir Amberson Marten, Kr., Chief 
Justice, and Mr, Justica Cramp. 
' VENKATRAMAN MUKUND KAMAT 
AND OTHERS — PLaINTiFes—APPELLANTS 
3 VeETSUS 
JANARDHAN BABURAO KAMAT 
i AND ANOTHER — DEFENDANTS — 
RESPONDENTS. f 

Hindu Law—Joint family—Father's powers of 
alienation—Mere benefit, whether sufficient—Deed tying 
up management of property.after death, validity of 
Father's power to appoint testamentary guardian. 

A Hindu who had only two minor sons executed a 
deed in favour of the defendant, his brother's son, by 
which the defendant was to manage his properties 
both during his lifetime and after his death 
during the minority of his sons. “The defendant was 
not willing to accept management with the liability 
of accounting for profits and another deed was 


- executed which was called a Ohalgeni for a term. of - 


thirteen years fixed, whereby certain annual payments 
were to be made, certain fixed sums were to be invested. 
for the minors and the defendant was relieved from 
liability to account. The minors sued after the death 
of their father for cancellation of the deed : 

Held, (1) that whatever be the. real nature of the 
documents, the father had no power to tie up the joint 
family property in this manner after his death, and that 
ae o aens were not binding on the plaintiffs. [p. 

, col. 2. 

. A . Hindu. father has no power to alienate joint 
family property for anything that may be of general 
pense to the family, apart from necessity. [p. 82, col, 


` Quere-~Whether a Hindu father in a joint 
Mitakshara family has power to appoint a testa- 
mentary guardian of property for his minor sons by 
Will. {p. 84, col: 2.] : Ss =a 


. Soobah Pirthee Lal Jha v. Soobah Doorgah Lal Jha - 


(11), Deba Nand v. Anandmani (10) and Mahableshwar 
Krishnappa v, Ramchandra Mangesh (8), doubted, 
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First appeal from the decision of the 
First Olass Subordinate Judge at Karwar, 
in Civil Suit No. 127 of 1923. 

Messrs. A. G. Desai and D. R. Monerikar, 
for the Appellants. 

Mr, Nilkant Atmaram, for the Respond- 


ent. i 
e JUDGMENT. 

Marten, C. J.—This is a suit by 
minors to set aside two deeds, Exs. 85 and 
86, of February 21, and June 25, 1921, exe- 
cuted by their father Mukund in favour of 
their cousin, Janardhan, defendant No. 1, 
who is a nephew of Mukund. Shortly stat- 
ed these deeds are in the nature of manage- 
ment deeds both in the lifetime of Mukund 
and after his death during the minority of 
the minors. They also, taken together, 
confer a personal interest upon Janardhan, 
inasmuch as although he is to be under 
liability to account for the corpus, he is 
not to be liable to account for the income 
of the property, but is to pay certain ex- 
penses and a fixed sum as representing the 
balance during the minority of the minors. 
On Mukund’s death the minors were young 
children, and approximately the deeds 
would operate fora term of some thirteen ` 
years, The points of law are whether 
Mukund had power thus to deal with ihe 
family property over this term of years, 
and in particular to make this provision as 
regards a fixed lump sum as being pay- 
able in lieu of the actual interest. Inci- 


-dentally a question of law arises as to 
‘whether a Hindu father has any powar 


at all to appoint guardians of the property 
as opposed to the persons, of his minor sons 
after his death, whether by Will or by deed 
inter vivos, : 

I do not propose to deal in any detail. 
with these two deeds. It is sufficient for 
my purpose to state that at the date when 
they were executed Mukund had no adult 
son, but only two- minor children besides 
some five ladies who were dependent on 
him, viz, his two wives, and a widow of a 
deceased son, andtwo daughters. ` Conse- l 
quently Janardhan, defendant No. 1, was ` 
his nearést male relative and the person 
whom he naturally might look toefor as- . 
sistance,.As regards the two wives, the elder, 
Janaki, defendant No. 2, had no children, 


“The other one, Saraswati, the mother of the 


minors, was quite a young womah of abou, 
twenty-two or thereabouts. The learned 


_ trial Judge has formed a somewhat una ` 


80 ` 


.fayourable opinion of the latter’s business 


capacity and has drawn our express atten- 
tion to the fact that her father was a man 
in embarrassed pecuniary circumstances. 
It is suggested that it is this father who is 
largely responsible for the present litiga- 
tion. It also appears, as is recited in the 
documents, that Mukund at the time he 
made. them, was in bad health, that he 
was no longer able to manage the proper- 
ties-himself, and that consequently he 
brought in hisnephew Janardhan to assist 
him. Itmay be taken that Mukund was 
about sixty or sixty-one at the date of 
these deeds, and that he died in the follow- 
ing year, viz., in May, 1922. We may also 
notein passing that in between these two 
deeds he executed a Will on May 10, 1921, 
but, as the learned Judge points out, that 
does not affect the question before us. 

I mention these facts as they are very 
naturally relied on as showing that the 
deeds which Mukund entered into repre- 
sented a reasonable business arrangement 
which was one for the benefit of the fami- 
ly and the minors in particular. As regards 
the first deed, Ex. 85, that was in the 
nature ofa deed of management, and is 
called a trust deed or power-of-attorney. 
It says :—“ And you are fit to be accepted 
asmy trustee or my constituted attorney. 
I have, therefore, accepted you are my legal 
constituted attorney to do the following 
things, viz., to carry on vahivat from this 
day on my behalf and on behalf of minors, 
of all my immoveable and moveable pro- 
perties or estate and the outstandings 
mentioned below, excepting some properties 
kept with me which Ishall dispose of in 
my lifetime or only up to my death, and 


‘up to the time my said two sons come of 


age after my death,in case I die hereafter 
before the said two sons come of age. ” 
Then itdeals with the performance of cer- 
tain religious ceremonies and making pay- 
ments for the education of the sons, There 
are provisions for keeping accounts which 
areto be inspected by a panch and for 


` cultivating the lands, and for paying cer- 


tain sums for maintenance to the two 
wives, i e., Rs. 24 to thé senior wife and 
Rs, 75 to the junior wife for herself and 
her children, and certain other expenses, 
and thas fhe balance should be invested in 
¢+he manner therein mentioned.. Ifthe trust 
is not accepted, then thereis to be no ob- 
jection to-the Court taking over the manage- 
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ment, The deed then provides: “And 
having appointed you to do the .above 
things, Ihave this day given the whole of 
the estate into your possession.” Then 
it sets out the various particulars includ- 
ing moveables as well as immoveables. 

lt appears, however, from the next deed, 
Ex. 86, that Janardhan was not willing to 
accept the obligations under. the earlier 
document. In particular he objected to the 
provisions as to accounting’ for the income 
and soon. Consequently, the naturs of the 
deed of management was altered in very 
material particulars by the second deed, 
Ex. 86, which is headed: ‘“Ohalgeni deed 
in respect of immoveable and moveable 
properties for a term of thirteen years, yalue 
in respect of this is Rs, 1,409-12-7, the assess- 
ment in respect of this should be paid by 
the owner only.” Then the document pro- 
vides that Mukund gives this Chalgeni deed 
for a term of thirteen years as follows. The 
provisions which follow amount in effect to 
this. It is estimated that the profits or the 
income of the property will amount to 
roughly Rs.1,409 a year. It is estimated 
that the expenses including maintenance 
etc., for the minors will amount to Rs, 808 
a year. That leaves a balance of Rs. 600 
odd. The dead accordingly provides that 
Janardhan is to invest this Rs. 600 in certain | 
ways for the benefit of the minors, and that 
provided he thus disburses these two main 
sums, viz., Rs. 808, for the various expenses 
and Rs. 600 for the investments making 
together about Rs. 1,409 he can take the 
whole income of the property, whether more 
or less, and be under no liability to account 
for it. That is, of course, during the minority 
of the minors. The deed says, “as only the 
income of lands and the interest due from 
othergand rent from the date of the deed are 
included in this deed there is no need for 
keeping an account in respect of this, ac- 
cording to theeonditions mentioned in the 
trust deed. Only you should keep an 
account in a proper manner, in respect of 
the principal amount if any (to) be received 
.. If any amount be expended for making 
special improvement for the cultivation of, 
lands subsequently (in future) the amount 
should be taken from the amount belonging 
tothe minors and an account should be 
kept in a proper manner.” Subject to that 
and certain other provisions the deed 
ends: “Astoall the particulars mentioned 


jn the trust deed except only all the cons 
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ditions] mentioned in this deed, the same 
are kept alive and in this way the trust 
deed also is kept alive.” 

I think it quite clear that these two 
documents must be read together. In fact 
Janardhan had refused to act under the 
firat document, and he is only ‘acting under 
the first deed as modified by the second. 
Farther, I think that the whole of the pro- 
visions must be taken together, and that 
it is not open to us to create a now bargain 
between the parties by eliminating all 
that is contained in the second deed 
about Janardhan taking the income fora 
fixed sum. 

Now how-are these very special pro- 
visions in thesecond deed to be justified ? 
One must remember that this being joint 
property the father’s interest ceased at the 
date of his death. What-right then had 
he to tie down the future income of the 
property in this way and to say that the 
estate which he had no interest in after 
his death should only receive a particular 
fixed income altbough that income in fact 
might be very much larger? Whatright 
had he to appoint a manager, a so-called 
trustee, who was to be under no liability 
to account for the trust property but was 


to be at liberty to put it into his own 


pocket? What right had he to fix the 
maintenance of the widowsat certain sums 
whether they liked it or whether they did 
not? What right had he to fix the main- 
tenance ofthe minors at certain sums ?. 
What right had he. to direct the invest- 
ment of the balancë of Rs. 600 in 
various ways which are certainly not trust 
investments, including deposit “in a 
society,” and including, as I read the deed, 
a power for the sole manager: Janardhan 
to keep the money on deposit with himsalf 
on payment of interest at 6; per cent, ? And 


what security would there be that at the. 


end, say of the thirteen years, J anardhan 
would be in a financial position to refund 
these ‘various sums which would be due 
from him under this deed? . 

As my brother Crump has put it, we 
may test this matter in three or four difer- 
ent ways. Was it a power-of-attorney as 
Mukund calls it? That surely will not 
suffice. What right had Mukund to give 
any power-of-attorney` existing after his 
death ? Was it a trust deed, the alternative 
name given to the first deed? The answer™ 
to that ie, what power had Mukund to create 
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a trust after his own death, of pro- 
perty which after his own death did not 
belong to him? ‘Then it isargued, treat it 
as an alienation; treat it as a transfer. But 
in the first place was there here really a 
transfer within the meaning of the Transfer 
of Propefty Act? Was there a conveyance 
to this defendant, Janardhan? Even sup- 
posing that ingsome ways it can be looked 
upon as an alienation, then what power 
had the father to enter into this very ex- 
traordinary alienation? . You cannot call it 
asale. You cannot call it a.mortgage ora 
charge or a lease in the ordinary accepta- 
tion of those terms, more especially as it 
is muddled up with moveable properties 
including pots and pans. Canone say the 
relationship of landlord and tenant for 
instance was established here? And if one 
does regard it as an alienation, how can it 
be justified. By necessity ? Necessity in the 
ordinary acceptation of the word, certainly 


“there was nonehere. Granting the conditions 


which I have already stated, if protection 
of the minors’' property was wanted, there 


“are provisions under the. Guardians and 


Wards Act for the appointment of guardi- 
dians which should meet what was requisite, 


. But there is no statutory power given toa 


Hindu father totie up his property in this 


‘sort of way, for what he conceives to be 


the benefit of his children. And inci- 
dentally 1 may observe that if this deed 
was avalid deed, then it would seem to 
stand inthe way of any appointment of a 
guardian underthe Guardians and Wards 
Act. The deed is either. a valid appoint- 
ment of a’ guardian or it isnot. If it isa 
valid appointment of a guardian, then I 
take it that under ss.7 (3) and 39 Janar- 
dhan could only be removed.on certain 
specified grounds, such as misconduct and 
so On, 


. We were referred to certain authorities, 
It was argued that a father’s powers of 
alienation are not confined to cases of 
necessity, but may extend to cases of mere 
benefit. We are not called on in this case 
to review the well-established conditions 
laid down by the authorities as regards 
the powers of a Hindu father to alienate. 
We have the well-known case, Hunoonan- 
persaud Panday v. Babooee Munray * Koon- 
weree (1), which has often been dealt with ° 


0) BM: ILA, 393; 18 W, R, 81n; Sevestre 253n; 3 
Suth. P, O.J, 29; 1 Sar. P, O, J, 552; 19 E, R 147 
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and particularly in recent years in Pala- 
niappa Chetty v. Deivasikamony Pandara 
Sannadhi (2). The commentary in Mayne's 
Hindu Law, 9th Edition at page 476 is as 
follows :— 

“Ever since this important judgment was 
pronounced, the terms ‘necessity’ and 
‘benefit to the estate’have been used side by 
side. It is obvious that anything which isa 


necessity to the estate must be of benefit to . 


it. But the term ‘benefit’ would seem to 


import something positive doneto enlarge: 


or improve the estate, not a merely negative 
act such as the discharge of debts or the 
averting of disaster.” 

A reference is then made to the judg- 
ment of their Lordships of the Privy 
Council in Palaniappa Chetty v. Dei- 
vasikamony Pandara Sannadhi (2) in- 
cluding a citation of the following pas- 
sage (page 477):— 

“No authority has been cited for giving 
any countenance to the notion that a she- 
bait is entitled to sell debutter lands solely 
for the purpose of so investing the price 
of it as to bring in an income larger 
than that derived from the probably safer 
and certainly more stable property, the de- 
butter land itself.” 


In Vishnu Vishvanath Nimkar v. Ram- 
chandra Sadashiv Nimkar (8) a decision of 
Sir Norman Macleod and Mr. Justice 
Crump, the above case of Palaniappa 
Chetty v. Deivasikamony Pandara Sannadhi 
(2) was followed and applied. The head- 
note runs:— | 

“The manager of a joint Hindu family 
can justify the sale of joint family pro- 
perty only for necessity. He cannot jus- 
tify it merely on the ground that the 
sale at the time appeared to’ be advant- 
ageous. Sucha sale i is not binding on the 
minor co-parceners,’ 

The learned Pleader for the respondent 
No. 1, being pressed by these authorities, 
felt a difficulty in maintaining that a sale 
could be justified merely onthe ground af 
some general benefit apart altogether from 
necessity. But he contended that this was 
not the case of a sale, that, but it was not 


(2) 39 Ind, Cas. 722; 44 T. A. 147; 19 Bom. L. R. 567; 
210. W. N.129; 15 A. L. J. 485; 1 P. L. W. 697; 33 M. 
L. J. 1; 22 M. L. T. 1; (1917) M. W. N. 507; 26 O. L. J. 
153; 40 M. 709; 6 L. W. 222 (P, G.). 

(3) 73 Ind. Oas, 1017;- 25 Bom, L. R. 508; A.I. R. 
1923 Bom, 453, 
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the case of property passing for good out 
of the possession of the family; and that 
it was at the most something in the nature 
of a lease. In that respect another deci- 
sion by the Board in Abhiram Goswami 
Mohant v. Shyama Charan Nandi (4) was 
referred to. «There at page 1013* it is 
stated:— ° i 

“The second question is whether, this 
being so, the mohant had power to grant 
a mokurari pattah of the mouza., It is 
well-settled law that the power of the 
mohant to alienate debutter property is, like 
the power of the manager for an infant 
heir, limited to cases of unavoidable neces- 
sity: Prosanno Kumari Debya v. “Golab- 
chand Baboo (5).” 

Then after referring to a particular case 
where the grant was upheld because the 
money was required for repairs for the 
temple their Lordships proceed (page 
1013*):— 

“But the general rule is that laid down 
in the case.of Maharanee Shibessouree 
Debia v. Mothcoranath Acharjo (b) that, 
apart from such necessity ‘to create a new 
and fixed rent for all time, though ade- 
quate at the time, in lieu of giving the 
endowment the benefit of an augmenta- 
tion of a variable rent from time to time, 
would be a breach of duty’ in the mohant." 


I appreciate that what is put there is 
for all time—something in the nature of 
a- perpetual lease—whereas here it is a 
question of only some thirteen years, 
But, in my opinion, the respondents have 
failed to satisfy me that there is any 
such general power in a Hindu father as 
is contended for here, 7 e., to alienate lands 
in any way he likes for anything that may 
be of general benefit to the family, whe- 
ther or no there is any “necessity,” so 
far as that expression has hitherto been 
interpreted. 

Even if it comes to the question of 
benefit, I am’ not satisfied on the facts of 
the present case that the respondents have 
discharged the onus. which undoubtedly 
lies upon them in this respect, Treating 


(4) 4 Ind. Cas. 449; 36 O. 1003;. 11 Bom. L. R. 1234; 
10 C. L. J. 284; 6 A L.J, 857; 19 M. L. J. 530; 14 0, 
W.N.1; 36 L A. 148(P. 0). 

(5) 14 B. L. R. 450; 2 IA. ee wi P. O. J. 449; 23 
W. R. 253; 3 Suth. P. O. J. 102 P.O ae 

(6) 13 M. I. A.270atp. 275; 13 W.R. P. 18; 3 
Suth. P. O. J. 300: 2 Sar. P. O. J. 528; 20 E. R. 352. 
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it as an alienation Janardhan was taking 
the family property for a particular.fixed. 
sum over aterm of years. Prima facie 


it would lia on him to justify that aliens- © 


tion. But when weturn to-the evidence 
I find it most difficult, speaking for my- 
self, to get any clear idea as to whether 
the fixed sum arranged by Mukund 


‘wag really a fair sum to fix. Janar- 
.dhan himself says he knew nothing 
whatever about the rents of the pro- 


perty prior to the date of the lease. He 
did not enquire, he only asked whether 
the rent fixed was afair one, and being 
informed that it was, he signed the deéed. 
He does not even tell us of whom he 
enquired or who told him it was fair. 

It isargued that presumably the father 


in the interests of his own children would. 


be sure to fix a fair rent, and that we 


must, therefore, presume that the rents - 


were fair. But Iam not prepared to go 
to that length. It might amount. to this, 
that every timea father sells or leases, 
it must be assumed prima facie that the 
transaction was a fair one froma pecuniary 
point ofview. In other words the onus 
in that case will be .shifted from the 
person on whom, in my opinion, it properly 
falls, viz, the alienee. It must also be 
noticed here that there are passages in 
Janardhan’s own evidence which seem 
to point tothe fact that he was getting 
the property.at a reduced rent.) I may 
also notice this, that apart from this 
question of a fixed sum, he was,in addi- 
tion to be paid a remuneration of Rs, 180 
ingot This was the remuneration 
6 got under. the earlier deed. Hs -was 
still to retain it under the second deed 
although he was presumably getting some 
benefit by paying a fixed sum forthe in- 
come of the lands, 

It would not be right of me to 


li 2 
j ‘dispose 
of this 


case without referring to the 


‘second point of law and to the. cases” 


decided upon it, viz., whether in ‘general 
@ Hindu father has power to appoint a 
testamentary guardian of property by Will. 
In that respect, no doubt, there is a conflict 
of authority. And I can quite appreciate 
that the learnéd trial Judge felt himself 
embarrassed by this. I can also under- 
stand his view that in these circumstances 
he thought it his duty to follow the latest 
decision in this Court in preference to 
an earlier decision of this Court the other 
way and in preference to a Full. Benah, 
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decision of the Madras High Court 
The earlier decision in this Court, Harilal 


Bapuji v. Bai Mani (T), was a decision of Mr.. 


Justice Russéll and Mr. Justice Aston. 
There the father made a Will appointing 
his son as heir to the whole property whieh 
was ancestral. He also appointed trustees 
to administer the property till his son 
should attain twenty-one with power to 
the trustees to take possession. He also 
gave the trustees power to sell any part 
of the property and to purchase new pro- 
perty. It was held that the appointment of 


' a trustee was void since at the moment of 
the testator's death the wholeof the proper- - 


ty became the property of the son. Further, 
that no trust was created by the Will because 
the property in question was not one brans- 
ferable to the beneficiary. 

Ia Mahableshwar Krishnappa v.° Ram 
Chandra Mangesh (8), which was a decision 
of Sir Basil Scott and Mr, Justice Beaman, 
the managerofa joint Hindu family executed 
“a mukhtiarnama providing for the manage- 
ment of the family estate including 
settlement of money-debts and pecuniary 
claims both during his lifetime and after 
his death. The mukhtiar was empowered 
to manage the estate as he thought fit. The 
Court there held that the power to manage 
implied the power tosell, that it was bind- 


ing on the minors and that the sale could . 


not be treated as a nullity inasmuch- as a 
dying adult Hindu mightappoint a manager 
and trustee without interfering with the 
succession to the property. -The judgment 
_of the Bench was largely-put upon this that 
it was a matter of great practical cona 


venience that a Hindu father should. have . 


sucha power. It is said (page 103*):— 
“ “Tn a family consisting in other respects 
of minors and women itisa matter of prac- 


tical convenience that the dying adult male 
should be able to make arrangements for’ 


guardianship and management, otherwise 
a dead-lock and loss would be arrived at 
through various widows quarrelling among 
themselves.” > + ens 
-In Ghidambara Pillai v.‘Rangasamg Naick- 


-er (9) a Full Bench of that High Court 
considered the matter, and the finding was 


that the only adult co-parcener of a Mitak- 
shara family consisting of himaslé “and his, 


(7) 29 B. 351; 7 Bom. L. R. 255. 
21 Ind. Cas. 350; 38 B. 94; 15 Bom. L.R, 882, 
- (9) 45 Ind: Oas, 905; 41 M. 561; SAM. L, J. 381; 23 M, 


` L. T. 266; (1918) M. W. N. 265;7 L W. 454 (F. B) 
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minor co-parceners is not competent to ap- 


- point a testamentary guardian to the 


co-parcenary properties of the minor co-par- 
ceners, Mr. Justice Ayling, in delivering 
the first judgment, agrees with the observa- 
tions of Mr. Justice Sadasiva Ayyar in an 
earlier case in which that learned Judge 


said (page 570*) :— 


“On principle I find it djfficult to hold 
that aman who cannot deal with a particu- 


"lar species of property by Will can make 


-` <*Pages of 41 M,—[fEd]- -77 


arrangements for the management of that 
property by Will after his death or can 
appoint guardians to manage that property 
for minor owners who obtain it by survivor- 
ship after his death.” : 
. ThereMr, Justice Coutts Trotter, as hethen 
was, says (page 572*):— 

` “His argument seemed to me to come 
merely to this; Tke thingis convenient, it 
is consonant with all right notions of what 
a father ought to be able to do for his child- 
ren; it is nowhere expressly prohibited; 
therefore it can be done.. To me on the con- 


ae trary itseéems that to put a person ina defi- 


nite legal relation to property of which he is 
not the owner is a step which cannot- be 
taken unless there is Jegal authority for 
taking it. . Its convenience and justice may 
be admirable reasors for the Legislature 
to take action. They cannot, in my. opinion, 
suffice to set in motion a Courtof Law.” 

The remaining Judge, Mr. Justice Sesha- 
giri Ayyar, deals in some detail with the 
previous authorities on the point, and in 
the result arrives at the same conclusion. 
‘There is one other.case. in Deba Nand v, 
Anandmant (10), which isa decision of Sir 
Grimwood Mears and Mr. Justice Sulaiman. 
The head-noteruns: 

“A Hindu father can by word -or writing 


nominate a guardian for his children, the. 


nomination taking effect after his death. He 
is unrestricted in the choice of a guardian, 
and may exclude even the mother from the 
guardianship.” ` ie 

But although this case was -argued in 
August, 1920, whereas the Madras Full 
Bench decision bad- been argued in 1917 
and in” 1918 it does not appear that the 
latter was brought to the attention of their 
Lordships. Nor is there any reference in 
the judgment to the two Bombay cases 
which I have refefred to, .- ae: 

Reliance was also placed on the Calcutta 

(10) 59 Ind. Cas. 909; 43.A, 213; 18 A.L: J. 1127; 2 
U, P. L. R. (AJ) 431. : : 


? 
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. any other which has been cited to us. 


-0 (11).7 W. R. 73 at.p, T4.: 
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case, Soobah Prithee Lal Jha v.Soobah Door- _ 
gah Lal Jha (11), but speaking for myself, 
lhardly view it asa cogent authority in 
favour of the respondents, for at the most 
it amounts to this that it is not shown that 
the appointment of a guardian is prohibited 
by Hindu Law. I would rather say that if 


- this imporfant power is to exist ina Mitak- 


shara family, thenone would want positive 
evidence of the existence of the power rather. 
than some negative statement that it is not 
prohibited. 
If this had been a simple case of appoint- 
ing a’ testamentary guardian of property, | 
then it may well be that having regard to. - 
the conflict of authority both in-our own 
Court and between other High Courts, it 
would be proper to send the case toa Full 
Bench. But in the viewItake there isa 
very marked difference in this case from 
I 
referto the provision in the second deed : 
that the alleged guardian is not to be liable `- 
to account, and that he is to take the produce - 
of the property for his own benefit paying. 
yearly a fixed sum for it. That tomy mind 
goes far beyond anything that was held . 
justified in Mahableshwar Krishnappa v, 
Ramchandra Mangesh (8) or for the matter 
of that, in any of the.other cases that- have ` 
been cited to us.. Accordingly 1 think we. 
can dispose of this case on its own facts 
by saying that in any event the deeds here,’ 
when considered together, went far beyond 
the powers ofa-Hindu father in a Mitak- 
shara ‘family. Whether in any event a ` 
father could appoint. a. testamentary guar- 
dian of property. at all, must, as I- have 
already, indicated, be regarded as open to 
grave doubt having regard to the authori- 
ties which I have cited. he 
. Twillonly add a reference to the argu- 
ment that the documents here were deeds 
inter vivos and not a Will. Tomy mind 
that makes little or no difference. If a 
man purports to dispose of property after’ 
his death, in substance it is a Will, whether 
you call ita deed or whether you call ita. 
Will. Ifyou treat it asa conveyance or 
alienation inter vivos, then he is still pur-: 
porting to deal with an interestin the pro- 
perty after his death, One has then to see 
whether he has any power to.make a settle- 
ment inter vivos of that nature. “I take it 
then that practically the same principles 
would apply, bearing in mind that he is 
purporting to -operate on property—at any - 
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` fate in part—as from the date of his'own 
death, wher ex hypothesi hene longer has 


any interest left in that property. In the | 


present case, therefore, Mukund had no in- 
terest in the property after his death which 
he could vest in the trustees of any. set- 
tlement, whether that settlement was made 
by deed or by Will. ~ ° ' 

There were other allegations fn the case, 
allegations-which ought 'not to have been 
made, charging Janardhan with fraud and 
undue infiuence. Those allegations were 
held by the trial Judge to be quite un- 
founded, and I respectfully agree with 


what the trial Judge said in that respect.. 


But on the main part of the case as to whe- 
ther these deeds can be upheld,,in my 
judgment they cannot. They are according- 
ly voidable at the suit of the minors, and, 
therefore, in my judgment they must be 
cancelled and set aside as from the death 
of Mukund. It follows that Janardhan will 
have to account as from the death of 
Mukund. The appeal must, therefore, be 
allowed. . 

As regards the costs, I would say this, 
It was put to us that Janardhan had no 


personal interest in this matter, but was. 


merely contesting this litigation because of 
his uncle's wishes, 
overlooks the fact that Janardhan took a 


personal pecuniary interest under this docu- 


ment, because he was getting the income 
ata fixedsum. Further he has chosen to 
stand by that document and toputin a de- 
fence raising every possible objection. 
Having eventually failed, I think -he must 
be treated as any ordinary litigant who puts 
forward a document under which he claims 
a personal interest. It is not, therefore, a 
case where an absolute owner of property 
has caused confusion. by making an ambigu- 


out Will, under which circumstances it- 


“may be only right that as he’caused the 
trouble, therefore, the costs should come 
out of, his estate. On the other hand I re- 


cognize that there are these charges of. 


fraud and undue influence on which Janar- 
dhan has succeeded. On the whole, there- 
fore, I would hold that the fair order is that 
he do bear hisown costs in both Courts and 
that the costs of the minors come out of the 
estate. gih i 

_I will conclude with saying this. - We 
quite appreciate the warning that the 
learned trial Judge‘ who has had the ad- 
- vantage of seeing the witnesses, has given 
us, He has intimated in clear terms that 


But that argument - 


8 g” 
an undesirable person is at the bottom of 
this litigation, and that consequently if the 


deeds are set aside'the result may be that.. 


the property of the minors will suffer. We. 


think, therefore, this’ is a case where the . 


question ofthe appointment ofa guardian 
under the Guardians and Wards Act should 
be carefully consideréd by the Court ; and 
further. that the case is one where we may 
suggest for thg consideration of the Collec; 
tor whether he should not apply under the 
Guardians and Wards Act for a guardian 
to be appointed. So-longas Janardhan has 
to account in thissuit for the property and 
income he has received, I see difficulties 
in appointing him guardian of the property 
of the minors. But apart from that 
point, speaking for myself, I see nothing 


„in this case which would in any way pre- 


vent him from being appointed by the 
Court te be guardian of the property of the 
minors, ifthe Court after considering all 
the factscame to the conclusion that that 
was in the interest of the minor. But while 
he has to account in this suit, as I have 
already said, there is a teéhnical and 
practical difficulty in appointing him 
guardian. i 
I would accordingly direct that the ap- 
peal be allowed and that consequential’ 
relief be granted in the manner I have indi- 
cated, | f 
” Crump; J.—I entirely agree with the 
judgment pronounced by the learned Chief 


Justice, and in view of the fact that every. 


pointin the case has been fully covered, I 
do not desire to pronvunce a separate 
judgment beyond expressing my concur- 
rence. f ae 

Per Curiam.—Appeal allowed. Deéds 


to be cancelled'and set aside as from the: 
death of Mukund. Account to be: taken of , 
“all property and the income thereof as from 


the date of death of Mukund. As regards 
possession Mr, Nilkant says that his client, 
respondent No. 1, is willing to give up pos- 


session at once, but the question arises as ` 


to whom the possession should be given 
pending any applicatton for the appoint- 


ment of a guardian of the property under. 


the Guardians and Wards Act. ‘On the 
whole we think that the best solution is to 
appoint: the Nazir of the-First,Class Sub- 
ordinate Judge’s Court (at Karwar) tò be 
the Receiver of the property ant the ter-« 


mination of thé suit or until further order | 


with liberty to apply. The order-will pro- 
vide for possession being eventually given 


bb. 


dians and Wards Act. 

We hope that matters will so arrange 
- themselves that a proper guardian will be 
appointed, and accordingly any difficulty 
will be gotover. lf any difficulty remains, 
the parties will apply to the trial Court. 

The respondent No. ! is to,bear his 
own cosis in both Courts and the costs 
of the minors are to come out of the 
estate, i © 

Copy of our decree will be sent to the 
Collector under O. XXXIII, r. 14, in rela- 
tion to pauper suits, and also with reference 
to our recommendations in regard to an 
appointment under the Guardians tand 
Wards Act. ; | 


ANA, Appeal allowed. 


OUDH CHIEF COURT. 
SECOND OVIL APPEAL No. 100 oF 1927. 
October 11, 1927. 

Present :—Mr. Justice Hagan. - 
BHAGWAN BAKHSH SINGH AND OTHERS 
— PLAINTIFFS—APPELLANTS 


: versus 
BEJAIPAL SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Alluvion and diluvion—-Re-appearance of land in 
situ—Ownership—A dverse possession, effect of. 

Land belonging. to village S became submerged 
but re-appeared as an accretion to the lands of village 
M on the opposite of the river and since its re-appear- 
ance remained in the possession of the owners of 
village M for a period of over 30 years before the 
river again began to change its course and threw out 
the land on the side of village S. Inasuit for pos- 
session by the owners of village S against the owners 
of village M : : 

Held, that the plaintiffs had lost their rights and 
wers not entitled to recover possession from the de- 
fendants. [p. 87, col. 1.] 

Maharaja of Dumraon v. Secretary of State for 
India (1), distinguished. ; ` 

Appeal against the decreeof the Subordi- 
nate Judge, Sultanpur, dated the 3rd Feb- 
ruary, 1927, reversing that of the Munsif, 
Sultanpyr, dated the 25th August, 1926. 

Mr. H, Husain, for the Appellants. 

„_ Messrs. B. N. Srivastava and Bisham- 
bharnath, for the Respondents. 

JUDGMENT.—This is the plaintiffs’ 
fppeal from the decree of the Subordinate 


Judge of Sultanpur, dated the 3rd of Feb-- 


ruary, 1927, reversing the decree of the 


BHAGWAN BAEHSH SINGH 9, DEJAIPAL SINGH. 
tothe guardian appointed under the Guar- 
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Munsif of the same place, dated the 25th of 
Auguat, 1926. 

The matter in controversy is the title to 
à plot of land No, 207 measuring 3 bighaa 
8 biswas now held in possession by the © 
defendants who are the owners of village 
Maing inthe District of Sultanpur. The 
plaintifis claim title to this land on two 
alternative grounds, The first is that the 
land has by gradual change in the course 
of the river Gomti become an accession to 
their village Soti and this state of fact 
creates title in them both according to law 
and the custom of the village. The second 
ground of claim isthat at the First Regular 
Settlement of the village Sotithe land in 
suit formed partof village Soti and that 
on its re-emergence now afterit had been 
under water for long it has retained its 
identity as land appertaining to the village 
Soti. - > < 
As tothe first ground of claim, the trial 
Court held that having regard to the geo- 
graphical situation of the land in suit 
it is an accession exclusively neither to 
the one village nor to the other but to 
both. On the second ground of claim the 
same Courtheld that it was well founded 


. and decreed the suit, 


On appeal by the defendants the learned 


_ Subordinate Judge of Sultanpur formed 


the opinion that the land in suit must be 
held to have accreted to the defendants’ - 
village Maing by gradual change in the 
course of the river. With this finding I 
concur. As to the second ground on which 
the plaintiffs claim title to the land in. 
question the learned Subordinate Judge 
does not appearto havefully appreciated 
the bearing of the fact that the land in 
suit is identifiable with the land of the 
village Soti belonging to the plaintiffs as 
it lay with regard to its geographical 
situation in relation to the river at the time 
of the First Regular Settlement. He, how- 
ever, accepts the finding of the Court of 
first instance as tothe identity of theland 
in suit with the land which appertained to 
the plaintiffs’ village at the First Regular 
Settlement. 

If the facts had stood there, there is no 
doubt the plaintifis would be entitled to 
a decree in spite of the finding against 
them on the first ground of their claim. 
This will beso by the rule oflaw as re- 
cently explained by their Lordships of the 
Judicial Committee in the case of Maha- 
raja of Dumraon v, Secretary of State for 
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India (1) followed by a Bench of this 
Court in the case of Sher Bahadur Singh 
Y. Tafazul Husain (2).. ame 
Now the intervening facts, which to my 
mind have the effect of fully supporting 
the decrée under appeal, are that after 
the land in suit had remained sub- 
merged it re-appeared in the. year 1892 if 
not earlier as an accretion toethe lands 
of avillage called Madhopur on the opposite 
side of the river and since its re-appearance 
jt has been measured as a part of the 
village of Madhopur during the last 
Settlement and possessed by the owners 
of that village. This exercise of pro- 
prietary title by the zemindars of the 
village of- Madhopur over the land in 
suit was continued forat least aperiod of 
30 years before the river again began to 
change its course and threw out the land 
in suiton the side of the defendants’ village. 
The learned Subordinate Judge has fully 
considered the effect of these facts and is 
of opinion that “Soti people had thus lost 
every semblanceof title to it so’long ago 
as the dateof the last Settlement.” Iam 
unable to interfere with this finding of the 
learned Subordinate Judge. ‘This being 
so, the fact that the land in suit belonged 
30 years ago to the proprietors of the 
village Soti is of no consequence on the 
question of subsisting title of the plaintiffs. 
I accordingly dismiss this appeal with 
costs. : 
A, N, A. Appeal dismissed. 
(1) 101 Ind. Cas. 1; 54 I. A. 156; (1927) M. W. N. 393; 
A.I R.1927 P. C. 89; 31 O. W. N. 717; 45 O. L. J. 520; 


8 P. L. T. 497; 6 Pat. 481; 53 M. L. J. 576 (P. O.). 
(2) 104 Ind. Cas. 426; 1 Luck. Cas. 315. 





BOMBAY HIGH COURT. 
Srconp CIVIL APPEAL No 811 or 1925. 
February 28, 1927. 
Present :—Mr. Justice Fawcett and Mr. 
< Justice Patkar. ` 
- NARAYAN PUNDLIK VALANJU— 
DEFENDANT—ÅPPELLANT 


VETSUS 
. LAKSAMAN DAJI SIRSEKAR— 
PLAINTIFF— RESPONDENT. 

Hindu Law—Succession—Dancing girls—Sister, 
whether heir—Crown; whether entitled to succeed in 
preference to sister—Escheat—Duty of Crown tọ show 
absence of relations and heirs-at-law. 

Under the Hindu Law, the sister of a prostitute is 
entitled to inherit the property of the prostitute as 
an heir. She is at any ratea blood relation and 
entitled to succeed before the property goes to the 
Crown. [p. 90, cols. 1 & 2; p.91, col. 1.) 

[Case-law discussed.] 
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Before the Crown can take proper ty of a deceased 
person by escheat it must be shown that the deceas- 
ed left no relations or heirs-at-law. [p. 91, col. 1.] 

Second appeal from the decision of the 
District Judge at Ratnagiri, in Appeal No. 
282 of 1923, confirming the decree of 
the Subordinate Judge at Deogad, in 
Civil Suit No. 281 of 1922. 

Mr. P.V. Kane, for Mr. P. B. Shingne, for 
the Appellant. 

Messrs. A. Œ Desai and S. R. Parulekar, 
for the Respondent. Peon 


JUDGMENT.—In this case one Baya 
Bhavin executed a mortgage dated April 
15, 1916, of the property in suit in favour 
of the defendant Narayan and his deceased 
brother Lakshman for Rs. 900. - On Baya’s 
deathin 1921 the plaintiff purchased the 
equity of redemption from her sister 
Saguna on May 18, 1922, and brought the 
present suit for redemption. One of the de- 
fences set up by the mortgagee was that 


- as Baya Bhavin acquired the property by 


prostitution, her sister Saguna was not the 
heir, and-the property must escheat to the 
Crown, and that the plaintiff as purchaser 


‘from Saguna was not entitled to redeem. 


Both the lower Courts held that Saguna was 
the heir of Baya and allowed the plaintiff, 
to redeem. : 4 
It is argued by the learned Pleader on be 
half of the appellant-mortgagee thatSaguna 
is not the heir of Baya, who was a prosti- 


_tute,on the ground that the sister accord- 


ing to the Vyavahara Mayukha could only 
inherit as a gotraja sapinda, and that 
Saguna was neither a gotraja nor a 


` sapinda, that sapinda relationship depend- 


ed on marriage and uterine sister was un- 
known as an heir in Hindu Law. Baya be- 


<: longed to the community of Bhavins who, 


according to Ratnagiri Gazetteer, page 126, 
practised prostitution and were dedicated 
to the temples like Murlis in the Deccan. 
The rightsof daughters taking before sons 
in the case of inheritance to a dancing girl 
attached to Pagodas were upheld in Madras. 
See Tara Munnee Dassea v. Motee Buneanee 
(1), Kamakshi v. Nagarathnam (2), Nara- 
sanna v. Gangu (3) and Arunagiri Mudali v. 
Ranganayaki Ammal (4). In the present 
case Baya belonged to a prostitute class 
and the question whether prostitution 
entailed degradation from caste and seyered 
e °’ - 


(1) 7 Sel. Rep. 273; 8 Ind. Dev. (0. 8.) 247. . 
(2) 5 M. H. Ô. R. 161. 

(3) 13 M. 133; 4 Ind. Dec. (N. 8.) 804. 

G 21 M. 40; 7 Ind. Dee. (N. 8.) 384; 


Į. 
8&5 e 


' -the tie which connected her to her kindred 
. by. blood does not arise, In this connection 


reference may be made to recent cases of. 


Meenakshi v. Muniandi-Panikkan (5), Hari 
Lal Singh v. Tripura Charan Roy (6) and 
Narain Das v. Tirlok Tiwari (7). 

In the caseof Myna Boyee v. Ootaram 
(8) where an Englishman, Mr. Hughes, had 


two illegitimate children by a Brahmin 


woman who had deserted her husband, . the 
„Privy Council held that tlfe illegitimate 
children were to -be considered ‘as Hindus 
and their rights were governed by Hindu 
Law. Atpage424* their Lordships observed: 
“To assume without evidence, on assertion 
simply, a capacity in the appellant and his 
uterine brother toinherit to their mother, 
and assuming that capacity of lineal in- 


heritance to their mother, thence to derive’ 


collateral heirship, inter se, to property 
which never was their mother’s,. would be 
at variance with legal principles,” and 
feeling difficulty in dealing with the case 
remitted the question to India for further 
investigation and consideration. On ‘re- 
mand the Madras High Court in Mayna Bai 
v. Uttaram (9) held that the children were 
to be regarded as Sudras or a class. still 
lower and’that in the absence of preferable 
heirs, they inherited the property. of their 
mother and of one another. At page 203} 
the learned Judges observed :— 

“Our reasoning, therefore, is that there 
is no authority against the existence of 
heritable blood’ between the- woman and 
‘her illegitimate offepring. Taukuram and 
his brother are decided to-be Hindus, 
They are the Hindu sons of a woman, who 
was either a woman ofa class lower than 
the fourth of Manu’s classes, and in this 

_ Case the sons are cognate to her and to one 
another, as the children ofa class not twice- 
born outof wedlock, and entitled to in- 
herit to their mother, and only not capable 
of inheriting to their father because he is 
not a Hindu at all. If not so, she is a 
mere prostitute, and of the cognation be- 
tween her and her offspring there exists 
no doubt whatever.” < 

(5) 25 Ind. Cas. 957; 38 M. 1144; 1 L. 

s . Uas. ; A 5 $ 
ni Le ; ; 17 O. L. J. 438; 170, 


e (7) 29 A. 4; A. W. N. (1906) 243; 3 A. L. J. 537. 
(8) 8 M. I. A. 400; 2 W. R. (P. O.) 4; 1 Suth. P. 0. J 
452; 1 Sar. PO. J. 797; 19 E. R: 582, se 
e (9) 2 M. HO. R. 196. , : 


*Page of 8M, I. A—[#d.]} 
TPage of 2 M. H. O. R- [Bd] 
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W. 704; (1914) 
J. 353 
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In Sivasanguv. Minal (10) it was held. 
that the sister succeeded to the estate of, 
married Maraver woman who deserted her 
husband and lived in adultery. This 
decision is directly against the contention’ 
of the appellant, In Subramania Iyer v. 
Rathnavelu-Chetty (11) Kumaraswami . 
Sastriyar, J., held that the whole law of 
succession.to dancing girls and prostitutes . 
in cases not expressly provided for by” 
rules relating to stridhan- has been built 
up by Uourts on analogies furnished by . 
other parts of the Hindu Law, and at page ` 
73* referred to the decision in Subbaraina 
Mudali v. Balakrishnaswami Naidu (12) 
where the learned Judges observed (page 
209*) :— F : 

“The rules’ as to stridhan obviously do ' 
not apply to such property and tbere. 
is no otherrule of succession laid down 
in the Smrithis or by the commentators 
prescribing the devolution of the property. 
of women of this easte, except it be the’ 
general rule ‘that to the nearest sapinda 
the inherttance next belongs.’ ” f 

‘The question as to whether the Vaishya, 
i. e. prostitute class, forms a fifth division 
of Hindus like the four divisions of. 
Brahmins, Kshatriyas, Vaishyas and 
Sudras, or whether they areincluded in the 
Sudra division has been discussed in Ram 
Pargash Singh v. Dhan Bibi (13) where it 
was held that the Vaishyas, i. e., prostitute 
class, are governed in matters of succes- 
sion by the.Mitakshara, and, following the 
case of Advyapa v. Rudrava (14), it was 
held that the Mitakshara did not bar the 
succession of an -unchaste or immotal | 
daughter. In Viswanatha Mudaly v. Dorai- 
swami Mudaly (15) it was held that there. 
was heritable blood between the sons of > 
a dancing girl ora: prostitute and that 
the legitimate descendants of two sons of 
a Hindu dancing woman are under the 


(10) 12 M. 277; 4 Ind. Dec. (N. s.) 543. < ; 

(11) 42 Ind. Cas. 556; 41M. 44; 22M. L. T.94; 6 
L. W. 149; 33 M. L. J. 224; (1917) M. W. N. 688 
F. B 


(12) 41 Ind. Cas. 408; 33 M. L. J. 207; 22 M. L. T, 
91; 6 L. W. 184; (1917) M W. N. 569. 

(13) 78 Ind. Cas. 749; 3 Pat. 152; (1924) Pat. 85; 5 P. 
L. T. 203; A. I. R. 1924 Pat. 420. a 

789 4 B. 104; 4 Ind. Jur. 630; 2 Ind. Dec. (N. s.) 
579. 
(15) 91 Ind. Cas. 193; 48 M. 944; (1925) M. W. N. 
613; 49 M. L. J. 684; A. I.R. 1926 Mad. 1 & 289; 
(1926) M. W. N. 182. A . : 


#Page of 41 M—[Ead] 
Page of 33 M. L. J.—[Ed] 
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Hindu Law entitled to succeed to each 
other. The authorities referred to above 
would support the claim of ‘plaintiff in 
this case that. there is heritable blood 
between Saguna and Baya and that Saguna 
as sister is the heir of Baya. . 


Apart from thereported decisions there . 


are no express texts relating to succession 
of a prostitute. The only geference to 
Vaishya or prostitute class in the Mitak- 
shara appeara in the commentary on 
Yajnavalkya's verse 290,|Vyavahara Adhyaya, 
in. the Chapter of sftanem, 
reference is made to the Skandapurana, and 
it is stated: “There are certain Apsarasas 
called Panchachuda; their progeny is known 
as.the Vaishya, and is regarded as a fifth 


caste.” Theprostitute class may, therefore,be . 


considered as a lower class than the Sudras, 
See Mitakshara, Gharpure's translation, 
‘pages 409 and 410, The portion of the 
Skandapurana is translated at page 409 
in a foot-note. j 


The order of succession to ,the estate of 

a deceased prostitute is notlaid down in 

the texts. The ‘sister is not expressly 

mentioned in the compact series of heirs 

in Sapratibanda Daya, i.e., obstructed 

heritage of a male, but her plasein the 

order of succession is placed by Nilakantha 

in the Vyavahara Mayukha between the 

. paternal grandmother and the paternal 
grandfather, - See Vyavahara Mayukha, 

Oh. IV, s VIII, pl. 19; Stokea, p. 

89; Gharpure’s translation, p. 114: 
“In default-of her (i. e., paternal grand- 

mother) comes the sister, for, says 

Manu ‘To her who is the nearest sapinda’ 

the inheritance shall’ belong.’ Brihas- 

_ pati says ‘Where there are many 
(claimants), viz, the Jnatis, the Sakulyas 

and also the Bandhavas, he who is the 

- nearest among these, shall take the wealth 
of the childless. Being’ born in the 

-brother's gotra she also is in no respect other 

than a gotraja, Indeed she has no Sagotrata 

but that has not been mentioned here as 

an operating cause for the right.of inherit- 

ance.” . Itis argued on behalf of the appel- 

lant that a sister of a prostitute cannot 

be gotraja sapindu as there can be no 

gotra in the prostitute class. But there 

can bs otra only in tha three Varnas 

ATAPA Tan. See Mitak- 
shara, Achara Adhyaya, Yajnyavalkya, 
verse 53, The Brahmins have gotra; but 
in the case of Kshatriyas and Vaishyas 


2 


There, a- 


89 


they have not their own gotra, the gotra 
of their preceptor is to be considered 
their gotra. Therefore, it follows that in 
the case of Sudras there is no gotra. But 
a sister would be the heir of a male Sudra 
and succeed ds. gotraja sapinda. In the 
case of Sudras the gotra may be con- 
sidered as synonymous with kul, i.e, 
family. In any view of the case the 
sister is an heir of the Sapratibandha Daya 
of amale nd would rot come in, under 
the above text of the Vyavahara Mayukha, 
as heir of a female prostitute. There is also 
considerable force inthe contention that 
the sister of a prostitute cannot come in as. 
heir under the texts relating to heirs‘to the 
stridhan of a woman because in determin- 
ing the succession of kinsmenin the absence 
of issue, regard is had to the form of 


‘marriage, and in the case of four forms of 


marriage as the Brahma and others, the 
succession goes to her husband and in his 


- absence to one nearest to him in his fainily, 


and in theother forms of marriage to her 
father or in his absence to one nearest to 
her in his family. In the case of a female 
belonging to a prostitute class there ig 
neither a husband nora father. Similarly, 
it is difficult to apply the order of succes- 
sion relating to the Sulka of a damsel 
(kanya) to the inheritance of a deceased 
Vaishya or prostitute. In Tarav. Krishna 
(16) Sir Narayan Ohandavarkar held that a 
Murli who lived by prostitution was entitl- 
ed to her father’s propérty only in default 
of either married or unmarried daughters 
on the ground that a waman, who in- her 
maiden condition bzcomes a prostitute, 
Sadharana Stri, is neit:er a kanya (un- 
married) nor Kulastri nor Bharya (married 
woman). The succession, therefore, to the 
estate of a prostitute would be governed by 
analogies derived from Hindu Law. ` The 
rule of -Atidasha whereby principles laid 
down with reference to one case ara applied: 
to analogous cases was recognised. by 
Jaimini in his Mimansa (Bks VII and VIII: 
of Jaimini’s Mimansa) See Subramania Tyer. 
v. Rathnavelu Chetty (11). In considering, 
therefore, the right of a sister to succeed to, 
a female prostitute, the texts relating. to 
her right to succeed to the Sapratibandha 
Daya of a male may be considered as applis 
cable by analogy, viz., the text of,Manu, - 
Ch. IX, verse 187: “To the neaseSt sapinda. 


(16) 31 B. 495 at pp, 506, 509; 9 Bom. LR, 774, 


|| 
90 
the inheritance shall belong,” and also the’ 
textof Brihaspati that “the nearest Sakulya 
shall take the wealth of a childless person.” 
The question, therefore, is whether the 
sister of-a female prostitute.is her nearest 
sapinda. Sapinda relationship is defined 
in the Mitakshara on verse 52 of Achara 
Adhyaya of Yajnavalkya Smriti. Mithkshara 
says that sapinda relationship lies in the 


connection through the particles of the. 


same body QAWMI F, ae 
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After describing sapinda relationship: 


with the father and the paternal grand- 
father, the Mitakshara deals similarly with 
the sapinda relationship with the mother 
because of the connection with the particles 
of the mother’s body, and lays. down that 
wherever the term sapinda is found, con- 
nection with the particles of the same body 
directly or indirectly should be understood. 
See .translation—Appendix A of Setlur’s 
Collection of Hindu, Law Books of Inherit- 
ance. While commenting on Yajnyavalkya's 
verse 117 (3rd quarter) Vyavahara Adhayaya, 
and dealing with the right of a daughter 
to succeed to her mother the Mitakshara 
says that it is proper that the stridhan pro- 
perty goes to the daughter because the 
portions of the body of the female parent 
abound in the female children, and the 
father’s estate goes tothe sons as portions 
of the body of the father abound in the 
male children (Mitakshara, Ch, I, s. 3, pl. 
9 and 10; Gherpure’s translation, page 189; . 
Stokes’ Hindu Law, page 383). Again while 
discussing the right of priority of the 
mother over the father in the compact series 
the Mitakshara. in -commenting on 
` Yajnavalkya’s verse 136 gives first the gram 
matical reason that the word Mata comes 
first in the compound yratfratt (mother 
and father) and proceeds.-to lay down 
- that the father is the common parent to the 
other sons also, but the mother is not so, 
and since her propinquity, t.e., 3 
is consequently greatest; it is just that she 
should take the estate in the first instance 
according to the text ‘‘to him who is the 
nearest among the sapindas the inheritance 
shall belong.” (Mitakshara, Ch. II, s. 3, 
pl. 2 to 5;Gharpure’s translation, pages 249 
and 230 and Stokes, pages 441 to 443), 


Tf the analdgies of Hindu Law are applied to. 


a prostitute mother, the daughters are the 
sapindas of the mother as the particles of 
the mother’s body abound in.them, and they 
„aro sapindas of each other because they 


(106 L O. 1927] 
are connected with each other through one 
body of the mother. Saguna would, there- 
fore, be the sapinda heir of Baya on the 
analogy of Hindu Law. l k 


In this connection reference may also be 
made to verse 191 of Manu, Ch. IX: “Of. 


two sons begotten of the same woman by 


two different* men contending for the 
paternal estate let either of them take the 
property by his own (natural) father and 
no other.” It is contended that this text 
refers to one legitimate son and the other 
gon born ofre-marriage. But in the com- 
mentary of Sarvadna-Narayan the other son 
is described as Golaka or Punarbhave and 
Golaka is not the son born of lawful 
wedlock. This text is discussed in 
Arunagiri Mudali v. Ranganayaki -Ammal 
(4). Reference may also be made to Nanda - 
Pandita’s Vaijayanti,commentary on Vishnu 
Smriti, where the order of precedence 
among brothers and sisters of the whole 
blood and of half blood is given as follows: 
(1) brothers of the whole blood, (2) sisters 


‘of the whole blood, (3) sons of the same 


father, (4) sonsof the same mother. The 
son of the same mother and a different 
father is considered as an héir. See transla- 
tion of the passage at foot-note on page 
208 of Hindu Law of Partition, Tagore Law 
Lectures by Jolly, 1885 Edition. The origin- 
al text is printed in appendix at page 287 of 
Jolly’s Tagore Law Lectures. It is contended 
by Mr. Kane that the words en 
in thetext show that the second son is one 
born in lawful wedlock, but the text affords 
some basis for the contention that there 
is heritable blood between sons of the same 


‘mother by different fathers. Reference may 


be made in this connection to the case of 
Ekoba Parashram v. Kashiram Totaram (17). 
Relying onthe above two texts Devadoss, 
J, in Viswanatha Mudaly v. Doraiswami 
Mudaly .(15), remarks (page 954*) :— 

“The existence of heritable blood be- 
tween sons of the same mother by differ- 
ent fathers cannot, therefore, be through 
the father and is attributable only to their 
being sons of the same mother. It is not, 
therefore, necessary that in order to have 
heritable blood, inheritance should be 
traced through the father. It logically fol- 
lows that the sons of adancing woman ora 
prostitute have heritable blood between 
them.” 

(17) 66 Ind. Oas. 341; 24 Bom. L. R. 229; A. I. R. 1922 
Bom. 27; 46 B. 716. ; 

*Page of 48 M.—{Ed.] 
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Wallace, J., at page 960*, after referring to 
the theory of sapinda- relationship as pro- 
pounded by the Mitakshara, held that there 
was no authority for the proposition that 
sapinda relationship cannot exist without a 
father, In Dundappa Basappa v. Bhimawa 
Baswantiappa (18), it washeld by Macleod, O. 
J., relying on Ghosh's Hindu Lay, page 763, 
that under the Hindu Law the illegitimate 
- daughter of a Sudra succeeds to her mother -. 

in absence of any nearer heir. 

Lastly, before the Crown gets thé proper- 

- ty by escheat it must be shown that Baya 
died without any relations or any heirs-at- > 
law: see Gridhari Lal Roy v. , Bengal- 

Government (19). See Vyavahara Mayukha, 

Oh. IV, s. 8, pl. 5 and 27; Mitakshara, 

Oh. II, 8. 7, pl. 6; Stokes’ Hindu Law, 

pages 85, 450, In Ganpat Rama Joshi v. Sec- 

retary of State for India(20) it was held, fol- 
lowing Kanakammal v. Ananthamathi Am- 
mal (21) that blood relations would at any 
rate succeed to the exclusionof the Orown. 

The Madras ruling is based on the opinion 

of Dr. Banerjee and West and ; Buhler, 
- page 544. Saguna would be at least a 

blood relation of Baya and is entitled to 
succeed before the property goes to the 

Crown by escheat.. 

_ ‘We think, therefore, that the appeal 
fails and should be dismissed with costs, 
ALN. A. Appeal dismissed. 
ie 59 Ind. Cas. 561; 45 B. 557; 22 Bom. L. R. 
(19) 12 M. I. A. 448 at p. 463; 10 W. R. P. C. 31; 


1 B. L. R. P. O. 44: 2 Suth. P. C. J. 159; 2 Sar. P. O. 
J. 382; 3 Mad. Jur. 386; 20 E.R. 408; 1l'Ind. Dec. 
(N. 3.) 28. Ag 7 Pome 
ueo 62 Ind. Cas. 109; 45 B. 1106; 23 Bom. L; R. 
2 7 i 


_(21) 25 Irid. Cas. 901;.37 M.-293. 
*Page of 48 M.—[Ed.] 
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CALCUTTA HIGH{COURT. 
APPEAL FROM ORIGINAL O1viL JURISDICTION 
No. 43 or 1927. 

July 14, 1927. . | 

Preseni:—Sir George Claus Rankin, KT., 

© Chief Justice, and Mr. Justice Mitter. 

8. N. BANERJ EE—Deranpant— 

: APPELLANT: | 
veTSUS É 
HUSEYN SHAHIED SUHRAWARDY 
i — PLAINTIFF —RESPONDENT. : 
Civil Procedure Code (Act V of 1908), 0. IX, r. 18— 
Ex parte decree on Original Side of High Court—R. 18, 


“ember, 1926, he brought a suit for da 
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whether applicable—Power-of High Court to -restore 
on terms where there is no ‘sufficient cause’ -Ex 
parte. decree against two defendants—One defendant 
not properly served—Restoration against ali defendants 
ine ; 
Although it has been the practice on the Origi 
Side of. the Calcutta High Court to follow the ao 
of O. IX, r. 13 of the Code of Civil Procedure on 
general principles of justice, and, as a rule, a case 
decided ex parte will not be restored unless there be 
sufficient cause for the party not being ready to go j 
on with the case when the case came before the 
Court, yetthe exact words of O.IX, r.13 are not 
to be applied on the footing that they are directly - 
applicable and are exhaustive, and itis open to the 
High Court in its discretion to restore a suit upon 
proper terms even though there is an element of 
ts AAN on the party applying for restoration. [p. 
, col. 1. : 
In a_ suit for damages for defamation o 
Original Side of the High Court against the roe 
and the Editor of a newspaper the summons was 
served on the Printer but not on the Editor, The 
Printer requested the Manager to undertake the 
defence and the latter agreed to do so. On the day of 
hearing neither of the defendants appeared and an 
ex parte decree was passed. The Editor applied for 
restoration of. the suit and the Printer prayed that 
the decree may be set aside as’ against him also 
The application of the Printer was dismissed on the 
ground that there was no ‘sufficient cause’ for his non- 
appearance end that the case did not fall within 
the poy to O, IX, r. 13, Civil Procedure Code, On 
appeal: | 
Held, that the decree must be set aside asa whole 
even as against the Printer and that the High Court 
had power to doso. [p. 93, cols. 1 & 2.7 ` 
Appeal from an order of Mr. Justice 
Buckland, dated the 25th February, 1927, 
passed in the exercise of Ordinary Original 
Oivil Jurisdiction. i 
Messrs. S. N. Banerjea (Sr.), B. C. Ghose.. 
and D, N. Sen, for the Appellant. : 


Mr. J. N. Mazumdar, for the Respon 


JUDGMENT, l | 
Rankin, C. J.—This is an appeal from 
a judgment of Mr. Justice Buckland where- 
by he refased to restore a suit which was 
decreed ex parte. It appears that a news- 
papér of which the first defendant was the 
Editor and the present appellant —the 
second defendant—was the Printer publish- 
ed an article on the 27th July, 1926, referring 

to the plaintiff. The plaintiff says that the- 
article is defamatory and, onthe 8th Nov- 
againstthe Editor and the Printer, e On ihe 
bth December summons was served upon the 
Printer. It appears to have been establish- 
ed that the summons was not served upon 

the Editor. The Printer says that*he hand-. 
ed over the summons to be attended to by 
the Manager.of the newspaper but that. 
owing to the fact that the summons was not 
served on the Editor or owing to some ina 


dent. 
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dependent negligence, the Manager took no 


steps, though he had promised to do so, to 
have the suit defended on the part of the 
Printer, It is necessary that it should be 
understood. what happened upon this de- 
fault. Under the rules of the Original Side, 
@ person served with a summons is required 
to enter an appearance in the officeeof the 
Court. That is an act which does not re- 
quire his personal attendance,and it does 
not involve hisappearing before the Court 


himself with or without -his witnesses. If’ 
he does.not enter appearance within the’ 


time’ limited, the case will go into. what 
is called the undefended list; and, when 
the case ison the undefended list, it is not 
possible for the defendant, without obtain- 
ing leave, to enter appearance, He has a 
‘limited right to cross-examine witnesses 
adduced on behalf of the plaintiff if he 
appears at the time when the undefended 
casa is down for hearing: but his position is 
that of a man who for not entering appear- 
ance in time is precluded from defending 
the suit, whether he appears at the hearingor 
doesnot appearat.the hearing. Asimilarform 
of procedure is applicable to‘acase-where a 
person has entered appearance but. has 
made default in the filing of his written 
statement-and again in the case of a person 
who has failed to obtain leave-to defend in 
a suit on a negotiable instrument under 
O. XXXVII, Civil Procedure Code. In 
the present case, no appearance was enter- 
ed. The suit came on the undefended list 
on the 3rd January, 1927, and the minute 
shows what took place before the Court on 
that occasion. -Learned Oounsel Mr. I. B. 
Sen when the plaintiff had given his evi- 
“dence in part appeared and represented to 


the Uourt that the writ had not been serv- ` 


ed on the first defendant—the Editor; and 
he asked that the case -might stand over 
to enable the first defendant to enter appear- 
ance. I should have explained that this 
case came on the undefended liston the foot- 
ing that both these defendants had -been 
served and both had made default in enter- 
ing appearance. It was being heard, there- 


fore, against both as an undefended suit. . 


Mr. Sen stated in reply to the Court that he 
had not yet been instructed on behalf of the 
first defendant: Whether this means that 
Mr. Sen py that time. was instructed on 
behalf of te present appellant is not quite 
clear. The Court refused Mr. Sen’s appli- 
cation for time holding that he had no locus 
standi. That, of course, was quite correct. 
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A person who is not allowed to enter appear- 
ance cannot employ an Attorney or Coun-- 
sel to appear on,his behalf except possibly 
for a limited purpose specially provided for. 
Under these circumstances, a decree for -` 
Rs. 7,500 for damages was passed against 
both the defendants. Then the Editor ap- 
plied to have the decree set aside as- against 
him and he “succeeded in his application 
ostensibly on the ground that the writ of 
summons was not served on him. The 
Printer applied on the 18th of January, 
1927, to have the decree set aside so far as 
he was concerned and the learned Judge ` 
has refused that application holding that, 
as he was sorved on the 6th ‘of December, 
the negligence of the Manager—his failure 
to provide for the defence of the suit—was 
not a “sufficient cause” within the meaning 
of O. IX, r. 18, Civil Procedure Gode, He 
has held further that this case is not one 
within the concluding proviso to that rule.’ 
On that, the Printer brings this appeal. It 
would appear from the judgment of Mr. 
Justice Buckland that the plaintiff said 
that hedid not oppose the application of 
the Editor to have. the suit restored sas 
against him because he wanted him to 


have an opportunity of putting in a“ plea 


of justification. The position, therefore, is 
that the plaintiff, according to him, is 
anxious to fight out this question with the 
Editor but desires that the judgment against 
the Printer should stand in any event. I 
have some difficulty in seeing that this 
course is either reasonable or heroic and, 
in my opinion, it is necessary for us to 
consider whether this Court is bound either 
to affirm that there is “sufficient cause” 
within the meaningof O. IK, r. 13, Oivil Pro- 
cedure Code; or to refuse to set aside the ` 
decree. ' A ; 

In my judgment, O. 1X, r. 18, Civil Pro- 
cedure Code, is directed in terms to a 
different practice from that which ‘obtains 


‘on the Original Side of the High Court and- 


was followed in this case. It refers to the 
case which is the usual case in a mofussil 
Court where a summons has gone to a de- 
fendant informing him that-on a given date 
the case will come on before the Court for 
hearing or for settlement of issues, The 
ordinary practice under O. V and the 
forms in the Schedule to the Code suff- - 
ciently elucidate that. In the mofussil, | 
therefore, the question arises in ‘the- 
form whether or -not.the defendant was 
prevented: by “sufficient cause” from 


` -Öös Ë. o. 1927] 


. appearing when the suit was -called on 
- for hearing. 


In the High Court, the 
question is whether or not the defendant 
has entered an appearance in ‘the office. 
If he has not’ entered an appearance 
within a certain time, then his right to 
enter appearance comes tosan end upon 
the suit being sent to the untlefended list 
in the absence of leave from a Judge, 
It does seem to me that there are many’ 
cases in the High Court where the mere 
fact that the. plaintiff -himself or the. 


-,.defendant himself was unablé personally 


. ‘to attend on the day of the hearing would 


r 


- mercy of the Court. 


be no excuse at all because there are many 
cases in which the party is not a necessary 
witness and in which he was really in- 
‘tending to present his case by the assist- 
ance of Attorney and Counsel. I am 
unable to hold that the exact words of 
r. l3of O. IX are to be applied on the 
footing that they are directly- applicable 
under the rules of the Original Side and “ 
that they are exhaustive. It has been 
the general practice on thé Original Side 
to follow the analogy of r, 13 of O. 1X 
on general principles of ‘justice. As a 
rule, the case will not be restored unless. 
there be sufficient cause for the party not 


‘being ready to go on with the case when 


‘the case. came before the Court. But on’ 
-the Original Side, atall events, the terms 
of r.13 do not prevent the Oourt where 
there isan element of negligence from 
restoring: the suit upon’ proper terms. 
My own view is that the main purpose of 
r. 13 of O, IX is to give a right to a 
‘party who could show sufficient cause to 
get a restoration on certain terms inde- 
‘pendently having to make ‘a plea to the 
The words are “the- 
Court’ shall make an order setting aside 
the decree as agdinst him upon such terms 
as to cosis, payment into Court or other- 
wise as it thinks fit;” I am not prepared 
to hold that the Court is deprived by 
this rule of its. discretion in a case like. 
the present.. If the matter is a question- 
of discretion to be exercised on terms, I . 
have a clear opinion that this would be a? 
proper ‘case in- which to set aside the 
decree as against the Printer. lt is quite 
clear that there is an‘absurdity if this. 
judgment should go against the Printer 


and the Editor should be held not liable in’ ` 


respect of the same publication. Moreover,’ 


. in the case ofthe Printer of a newspaper, 


_ Jb does not seem to be unreasonable that,- 
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in a. question of this kind, he ‘should go 


‘to the Manager and request the Manager 


to undertake the whole of the defence, It 


-is true that when he does so, he isin some 


sense responsible as having entrusted the 
Manager on his behalf to look after the 
case. But it may. be a great hardship 
to a Printerina case of this kind who 
honestly religs upon the Manager doing 
his duty as, indeed, he has promised to 


do, to finda judgment of Rs. 7,000 against > ` 


him on the ground that this does not 
amount to “sufficient cause” and that the ` 
Court is powerless to rescind the decree, 
Nothing that I have said is to be regard- 
ed in any way as pronouncing an opinion 


-to the effect that in cases coming from the 


mofussil—from Courts to which r, 13 of 
O. IX, Civil Procedure Code, in its terms 
applies—the 13th rule is not to be regard- 
ed as exhaustive. Nor do I propose to 
define ‘‘sufficient cause.” These questions 
may be left openfor the purposes of the 
present-. case, Nor am Isaying that what 
the learned Judge has said abouts, 151, 
Civil Procedure Ocde, is’ not well-founded, 
It may be that, as a rule, s. 151 is wrongly 
invoked in cases which are covered by 
special legislation. I confine myself to the 
application of the principle of this rule 
to the very different practice that pre- 
vails on the Original Side of this. High 
Court. I amnot satisfied that the .tradi- 


‘tional view that the Court has a discre- ` 


tion independently of O. IX, r. 13 is wrong, 
and, in "my judgment, this is a case in 
which the appeal should. be allowed, At 
the same time the reasonof default is a 
reason which must be attributed to the 
appellant and, in my judgment, he ought 


to pay the costs both before:Mr. Justice 
Buckland and before this Court, : 
Mitter, J.—I agree. . ~§ - . 
Appeal allowed, > 


“ALN, A, ` 
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Valid partial award—Refusal of Court to pass decree 
—Revision—Interference—‘Jurisdiction’, meaning of 
—Revision of interlocutory onder... Mb 

Certain arbitrators who were authorised to make 

separate awards from time totime in a partition 
-suit, refused to act after making an.award as to 
some of the matters in dispute and the Court refused 
to pass a decree on the basis of the award on the 
ground that the award was partial. Or® of the 
parties applied to the High Court for revision of this 
order : , - 

Held, per Cuming, J. (Roy, J., dBsenting).—That 
the High Court had no jurisdiction to interfere under 
s. 115, Civil Procedure Code, inasmuch as the lower 
Court had not in any way refused to exercise its 
jurisdiction or acted illegally or with material 
irregularity in the exercise of its jurisdiction, even 
though it might have committed an error of law or 
fact; and that the High Court should not interfere in 
any case as the order was only an interlocutory one. [p. 
95, col. i & 2] - 3 

Per Rəy, J.—Inasmuch as there had been an 
effective award, the Subordinate Judge had no juris- 
diction to deal with the properties concerned, and the 
case was a fit one for interference in revision. [p. 96, 
col. 2.] ; ale 

A High Court has power to interfere in revision 
with ‘interlocutory orders where great hardship 

» may otherwise result to the parties. [ibid.] . 

Rule against an order of the Sub-Judge, 
Third Court, 24-Parganas (Alipur), dated the 
25th March, 1927. : 

Mr. Atul Chandra Gupta and Babu Indu 
Prokash Chatterjee, for the Petitioner. 

Mr. Bankim ChandraMukherjee, Dr. Bijan 
Kumar Mukherjee, Mr. N: N. Bhose, Babus 
Manindra Kumar Bose and Jatindra N. 


Guha, for the Opposite-Party. 


JUDGMENT. 
Cuming, J.—The facts ofthe case out 
of which this Rule has arisen are these :— 
The opposite-party instituted a suit for 
artition in the.Oourt of the Subordinate 
udge at Alipur,’ ‘sometime in 1921; A 
preliminary decree was made in ‘August, 
1921, a Commissioner was appointed and 
a final decree was passed on the 20th 
February, 1923. On an application for a 
„review being made this decree was set 
aside and a fresh partition was ordered. 
The parties then agreed to refer all the 
disputes.in the suit to arbitration. Sir 
Provash Mitter and his brother Sir 


Benode undertook this duty. It was agreed | 


that the arbitrators might. make separate 
awards from time to time. |, - : 
e They made an award regarding the Oal- 
cutta properties. The.parties as usual in 
these cases*began to file various objections 
to the arbitrators’ award. -The arbitrators 
then refused to have anything more to do 
with them and the remaining properties 
< which also formed part of the subject of 
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the partition suit have not been dealt with 
‘by the arbitrators. The Court held that 
the award being only a partial award it 
could pass no decree on it. The Court, there- 
fore, set aside the award and ordered the 


partiesto take thenecessary steps. The peti-' - 


tioner then moved this Courtand obtained this 
Rule. His eontention is that a decree can 
be made on a separate award and that hence 
the Judge in refusing to make a decree on 
the separate award has refused to exer- 


- cise a jurisdiction vested in him by law. 


So far as‘the present matter is concern- 
ed itis no doubt an interlocutory order 
in the suitand the view I have always 
taken is this that'such an order cannot form 


subject of revision under s. 115, Civil Pro- ` 
cedure Code. It.is not, however, necessary: 


to discuss this question, because whether 


‘or not an interlocutory order can form the. 


subject of s. 115, Civil Procedure Code, I 
am quite satisfied that the present matter 
whether interlocutory or final order can- 
not form the subject of an application under 
s. 115, The argument put forward is this 
that the Judge wrongly decided that he 
could not pass a decree on a partial award. 
Hence he refused ‘to exercise a jurisdic- 
tion vested. in him by law andso the 
matter comes within the provision of s, 
‘113. If this argument be accepted as far 
as I can see every error orlaw or fact can 
be converted or perverted into the subject 
of revision under s. 115. : ae 

I will give a few instances, . 

A Judge wrongly refused to admit a cer- 
tain document ‘in evidence holding that it 
was inadmissible in evidence. The docu~ 
ment was admissible in evidence so the 
Oourt has jurisdiction to admit the docu- 


ment and as the result of wrongly decid. - 
ing the document inadmissible he refused . 


to exercise a jurisdiction vested in him by 
law. Or the Judge held wrongly that a 


suit was barred by the principle of res- 


judicata andso would not take, any fur- 
ther evidence andhe dismissed the suit. 


~ 


Had he decided rightly that the suit was’ 


not barred by the principle of res judi- 
cata he would have taken evidence in it 
and, therefore, by wrongly deciding that 
the suit waa barred by the principle of 
res judicata he refused to exercise a juris- 
diction vested in him by law which was to 


take evidence and make a decree in favour. 


of the plaintiff, 
It is unnecessary to multiply instances, 


There would be no difficulty if ance this l 
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principle were accepted in extending it to - 


errors of fact. A Judge wrongly decides 
a question of fact and decrees a euit in 
favour of plaintiff. Had he decided it 
properly he would -have given a decree in 
favour of defendant, Henge he did not 
exercisé -a jurisdiction vestede in him by 
_ law ‘which was to give a decree in favour 

of defendant on aceount of his error of fact. 


.In other words, every error of jlaw or fact . 


would be a refusal to exercise a jurisdic- 
tion or an exercise of a jurisdiction not 
vested in the Court. This seems to me to 
be merely a perversion of the word juris- 
diction, Jurisdiction means the power of 
deciding. In the present case admittedly 
the Judgehad: the power to deal with .or 
decide the case before him which was.a 
suit for partition within his territorial and 
pecuniary jurisdiction. In exercising the 
power ofdecision he held that a decree 
could not be given ona partial award be- 
cause he held theparties agreed to refer 


all matters to arbitration and did not agree ` 


to abide by the decision of the arbitrators 
if they decided only some and not all of 


95 


tention was not put forward that such 
exercise really amounted to a refusal to 
exercise its jurisdiction, It was only argu- 
ed in that: case that the Judge had acted 
with material irregularity. The present 
contenjion amounts to this that the Court 
by exercising its jurisdiction or power of 
decision wrongly refused to exercise its 
jurisdiction br power of deciding. In other 
words that to exercise jurisdiction is not 
to exercise jurisdiction. .It is unnecessary 
to further pursue ‘the argument. ` 

In the present case the Judge had juris- 
diction and he exercised it and held that 
he could not pass a decreeon a partial . 
award. He might be wrong but that would ' 
not give this Court power to interfere under 
s. 115. P 

I may here refer to the case of Kali 
Charan Sirdar.v. Sarat Chunder Chowdhry 
(2) acase which in many respects’ is very 
nearly akin to the present case. Further 


‘if the Court had the power to interfere 


the matters in dispute. Hemight be wrong . 


and possibly, he could have granted a 


‘decree ona partial award and he might 


have been mistaken as to what the agree- 
ment of the parties was in reference to 


arbitration, A number of rulings have’ 


been cited toshow that he can.. It is un- 
necessary for:me to determine whether 
he can orcannot. It might be an error 
of law that he -wrongly held he ‘could not 
. give a decree on a partial award ‘or pos- 
sibly an error of fact that the parties real- 
ly agreed to have a.decision on. some of 
the matters in dispute and did not require 
that all the matters should be decided by 
‘the arbitrators. But in the exercise of a 


under s. 115 this is not a case in which the 


Court should interfere. The Judge has 
not finally'.decided the case. It: is still- 
open tothe parties to ask for fresh arbitra- 
tion if they sodesire or to leave the case 


-to be decided in the ordinary way. Fur- 


` gold mohurs. 


Court's jurisdiction to decide a question of.- 


law. or fact wrongly is not to refuse to exer- 
cise a jurisdiction or to exercise it 
with ` material irregularity. As the 


Privy Council has pointed out in Amir- 


, have accepted the award. 


ther I may point- out that when the caseis 
finally decided it could still be made a 
ground of appeal that the Court should 
I would; there- 
fore, discharge this Rule. The Rule is 
discharged with costs. Hearing-fee ,ten 


- Roy, J.—I regret to say that I differ 
from my learned brother in this matter. 
As my opinion cannot make any difference - 
in the result ofthe case I will only indicate: 
my reasons very briefly: . 

There was a preliminary deeree in this . 
partition suit- and the parties thereafter 
agreed to refer the matter to arbitration, 

The arbitrators were given powersto give 
their award separately from time to time 


“ andzit was agreed that Calcutta properties 


Hassan Khan v. Sheo Baksh Singh (1) where . 


a -Court has jurisdiction to decidea case 
and does decide it whether it decides it 
rightly or wrongly itis immaterial. If it 
decided wrongly it did not exercise its 
jurisdiction . illegally or with material 


irregularity. In that case the present .con- - 


(1) 11 O: 6; LL L A. 237; 4 Sar. P. O. J. 559; Rafique 
und Jackson's P, O. No, 83; 5 Ind. Dec. (N. s.) 760 


should be divided first by the arbitrators, 
They divided the Calcutta, properties and . 
gave an award in respect of these-proper- ' 

ties, On account of certain circumstances, 
the arbitrators . refused to proceed any 
further with the partition. Tag learned 
Subordinate Judge has set ‘aside this award 
in respect of the Calcutta properties and. 
directed a Commissioner to make a fresh 


(2) 30 O, 397; 7 O, W. Ni 545, 


H 


` of the word: “case” in s: 115, Civil Pro- 
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partition. The contention of the petitioner 
is that the order of the Subordinate Judge 
is in so far asit deals with the properties 
not dealt with by the arbitrators is good 
and the orderin respect of the properties 
dealt with by..the arbitrators ` is. bad 
and should beset aside and that a*decree 
should be made on the basis of the arbi- 


_trators’ award. A question hae arisen whe- 


ther we can interfere with the learned Subs 
ordinate Judge's order in revision. | 
cases of Rudra Prasad Pande'v. Mathura 
Prasad Ponde (3) and Chimanbhai Kalyan- 
bhai v. Keshavlal Bulkhidas (4) amongst 
others were referred to where the learned 
-Judges refused to interfere with the order 
setting aside the arbitration. These deci- 


sions appear to have proceeded from the- 


point of. view that the. order.of the lower 
Court was only an interlocutory order. It 
has ‘been pointed out, howéver, by the lear- 
ned Advocate for the petitioners that Pig- 
gott, J., who was a party in the Fall Bench 
case of Buddhoo Lal v. Mewa Ram (5) in». 
terfered with an order wrongly supersed- 
ing an arbitration in Husain Baksh v. 
Lachhman Das Mathra Das (6). .On the 


. : other hand, the learned Advocate. for the. 


opposite-party has-referred.to a decision 
of Maclean, O. J., in Kali Charan Sirdar v. 
Sarat Chunder Chowdhry ` (2) where the 
learned Judge refused.to interfere with 


an order of the Small Cause Court in res- 


pect of an arbitration matter. It might 
be said that the last case was governed by 
the facts of that case. The Oalcutta High 
Oourt seems to have taken ordinarily a view 
differentfrom those ofthe High Courts of 
Bombay and.Allahabad as to’ the meaning 


‘cedure Code, and has interfered in revi- 
sion in many cases. 


case of Salam Chand Kannyram v. Bhaga- 
wan Das Chilhama (7). The ground taken 


in, these cases seems to have been’ that 
where there is likely to be grave injustice’ 


or injury this Court should interfere even 
with interlocutory orders and other orders 
from which there is no appeal. Several of 


Some of these cases 
have been collected or mentioned in the. 


x. 
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these .cases are mentioned in Salam Chand 
Kannyram v. Bhagawan Das Chilhama (7). 


In this particular case it is urged that the 


error in law of the Subordinate Judge | 
has led hiin to assume a jurisdiction which 
he did not, possess and the cases of 
Lachmi Nargyan Marwary v. Balmakund - 


-Marwary (8), Birj Mohun Thakur v., Rat . 


“The ~ 


Uma Nath Chowdhury (9) and Umed Mal . 
v. Chand Mal (10) have been referred .toas- 
examples where. similar errors. have been > 
corrected. It is conceded by the learned 
Advocate for-the opposite-party that the 
arbitrators had power to make.partial award 
but it is contended, that the parties did 
not say that they would be bound, by sueh ` 
partial award aud the. decision of the lear- 
ned Subordinate Judge is a finding of fact 
with which we cannot ‘interfere. It seems 
to-me that the case must bə decided on . 
the construction of the terms of the reference 
which wasmade in the case. If the par- 
ties agreed to abide by the decision of the 
arbitrators in respect of the whole of the 
dispute and if the arbitrators had power to 


“make partial award from time to time ihe 


4 


e (3 89 Ind. Cas, 173; 47 A. 916; -23 A.L. J. 656; A.L. 


pigs All. 566; L. R. 6 A. 459 Civ. 


(4) 73 Inde gas. 464; 47 B. 721; 25 Bom. L. R. 448; 


A.@. R. 1923 Bom. 402... 
(5) 63 Ind. Cas. 15; 43 A. 564; 19 A. L. J. 558 


(FB). . te ; - 
6) 64 Ind. Oas. 934; 20 A. L. J. 125;A. I. R: 1922 
11. 69. : sae eet ie Ba tee 
A 7) 98 Ind. Gas. -015; 30 0, W. Ñ, 907; 53.0. 767; A, 
ER. 1926 Qal, 1149- aia ae 
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award which they actually made must be 
effective and cannot be set aside in that way 
and a deeree should follow on the award 
already. made. It would seem to me that 
great hardship would result to the parties 
if they are asked to wait until the whole 


_ suit which began in 1921, and which may 


still be prolonged fora considerable time 
is finally decided and then to raise any - 
debateable question by way of appeal against 
the finalsdecision. With all due respect — 
to my-learned brother, I would say that 
this isa case in which we should inter- 
fere on the ground that the learned Subor- 
dinate. Judge had no jurisdiction to deal 
with the properties in respect of which there 
had been effective award. | . - 
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MADRAS HIGH COURT. 
FULL BENCH. | 
- February 21, 1927. 

Present :—Sir Victor Murray Coutts 
Trotter, Kr., Ohief-Justice, Mr. Justice 
Beasley and Mr. Justice Srinivasa 
Ayyangar. 

In the matter of Mr. S:, SECOND GRADE 


Preanger, SOLINGHUR. 
. _ Legal Practitioners Act. (XVIII of 1879), s. 89— 

Pleader guilty of improper conduct but not of dis- 
honesty —Penalty. 

Where a Pleader who was in possession of money 
belonging to his client did not pay the amount to 
hisclient notwithstanding many demands, and ulti- 
mately when a complaint was launched under the 
Legal Practitioners Act against the Pleader he paid 
the money and put forward an explanation for non-, 
payment which was not fully made out, but during 
the period when the proceedings under the Legal. 
Practitioners Act were pending, he did not take out 
any sannad or practice : : d 

Held, that the practitioner was guilty of improper 
conduct deserving severe censure though the conduct, 
was not necessarily dishonest. [p. 98, col. 1.] 


FAOTS.—It was brought to the. notice 
ofthe High Court by the District Judge 
of Ohittor, that Mr. S., a Second Grade’ 
Pleader of Sholinghur, in his capacity as’ 
the’ Pleader of one Senthamarai Ammal,. 
the plaintiff in.S, O. S. No. 592 of 1923, on 
the file of the Court of the District Mun-. 
sif of Sholinghur, received from the defend- 
ant in the case the sums of Rs, 40 and: 
Rs. 14 on 28th. August, 1923, and 27th 
‘November, 1923, respectively and in-spite 
of the repeated demands of his client and. 
even after a registered notice addressed to 
and acknowledged by him on 17th Decem-' 
ber, 1924, he retained with him dhe said 
amounts for nearly three years; The High 
Court, issued notice on 7th January, 1927, 
calling on the said Mr. S. to show cause why 
heshould not be removed from the roll of 
Pleaders of Chittoor District or otherwise 
dealt with as the High Court may think fit. 

Mr. K. S. Krishnaswami Ayyangar, for. 
the Pleader. ` , : 

The Advocate-General, for thé Govern- 
ment, : i . 


SUDGMENT.—The charge against the ` 


Pleader in this case was that, having receiv- 
ed two sums'of money amounting in all to’ 
Rs. 54 from the defendant in a suit in 
which he was appearing for the. plaintiff,’ 
he misappropriated it and converted it to’ 
his own use; The money was received ati 
the.end of 1923, Many: demands were’ 
made upon him and he did not pay any. 

pilention to them, Ultimately, sometime 
š 7 $ 
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in 1926 a complaint was launched under 
the Legal Practitioners, Act against the 
Pleader and hethen undoubtedly paid the 
money and he also put forwardan explana- 
tion. which the District Judge’ has found 
to be yntrue, namely, that he had been 
asked by some relations—it is very difficult 
to make out which—of his clients to keep 
the money iñ order that it might be utilised: 


‘in the purchese of stonés for the construc- 
‘tion of a temple which, I think, the client's 


father was supposed to have been building. 
in Sholinghur. No -body came forward to 
speak to the story one way or other. As 
I say, the learned Judge took the view that 
it was a mere story invented to stave off the 
evil day when it came; but it is fair to. 
this man to say that the District Munsif, 
whilenot attempting to useit asa justif- 
cation for what the Pleader did, appar. 
ently did think that there might have been 
some vague talk which reached him about 
the desirability of this money being applied! 
to this purpose and that, no doubt, is why 
he. found as he did, that the Pléeader, whom 
after all he had seen and examined was not 
guilty of any fraudulent conduct.’ Never- 
theless, he quite rightly held that,even on 
that showing he was guilty of improper 
conduct because he has never at any time 
pretended that he had instructions to withe 
hold the money for that or any- other 
purpose from his own client who ine 
structed him. It has been brought 
to our notice by Mr. Krishnaswami 
Ayyangar who has very judiciously said all - 
that- can be said for him, and assented to 
by the Advocate General that for the whole 
of the year 19:6 while these proceedings 
were hanging over his head he took out no, 
sannad and, therefore, suspended himself 
as it were from pleading in the Court where 
his practice lay. The District Munsif says, 
that he had before that been practising in 
the Court for 15 years and that, go far as 
he could ascertain, there had been’ no. 
complaints against him. That appears in 
the report of thelearned District Judge, : 
7 ©The District Munsif reports that the 
Pleader has been practising in his Court 
for a period of 15 years and that there has. 
been nothing against him,” - ro 


4 e°* 4 
None of these matters afford any real 
excuse for what he did,. but we are going 
to fake a lenient view of -his case fortwo 
reasons not to any very considerable extent, 


because: the sum of money was trifling but, 


first, because he harj;eyinced some-sense of 


98: ; 

propriety by not attempting to take out a 
sannad and seeking to practise while iLis 
matter was hanging over his head and he 
has thus in a way anticipated any sentence 
of suspension from practice which this 
Court might otherwise have passed upon 
him and in the next place, it may be lihat 
he had some muddled idea thate these 
people did not really urgently want their 
money owing to this vague talk about the 
temple, and that may be sufficient warrant 
for the finding of the District Munsif that, 
however improper his conduct was, as -it 
undoubtedly was, it was not necesesrily 
dishonest, On that we are quite prepared 
to give him the benefit of the doubt. He 
knew perfectly he had no right to withhold 
the money in spite of demands, whatever 
the talk about temples or stories of temples 
or anything of the kind. The sentence of 
the Court is that the Pleader Mr. S. be 
severely censured for his conduct in this 
matter but that, having regard to the 
events that have happened, this Court dees 
not think it necessary to inflict upon -bim 
any further sentence than he has inflicted 
upon himself of suspension from practice, 


VTN. Y. . Pleader censured, 
LAHORE HIGH COURT. 


OxtminaL Revision No..1088 or 1927. 
September 8, 1927. 
Present :—Mr. Justice Broadway. 

NATHA SINGH—AcccsED—PETITIONER . 

. VETSUS 03 

EMPEROR— RESPONDENT, ee 
Penal Code (Act XLV of 1860), s. 188—Perjury—. 
Denial of knowledge of fact—Prcof that. accused had 
personal knowledge, necessity of. , : Pict 
“ In the course of, the examination of a prosecution 
witness he was asked whether the accused hed arrett- 
ed his sons,and the witness denied knowledge of 
the fact. Ina prosecution of the witness for perjury 
it was proved that his scns had been arrested and 
that he had heard ofthe arrest, though he had no 
personal knowledge of the eame : 


that the accused could not ‘be convicted: of 
Wa ka gp s. 193 ofthe Penal Code, as there 
“was no propf that the accused had pereonal know-. 


Jedge of the fact. [p. 99, col. 1] 


Petition for revision of.en order of the Ses- 


ers 
een Nand Lal, icr the Petitioner. 
Mr, Suncer Das, fer the Respondent, | 
JUEGMENT.—In 1025 a case was 
instituted by one Bahadur. ageingt Prem 


Judge, Ferczepur, dated 24th April, 


NATHA SINGH V. EMTEROR, 


[106 1. ©. 1927] 


Sicgh Head Constable and three others 
under s. 161 of the Indian Penal Cede. 
One of the prosecution witnesses in that | 
case was Natha Singh, son of Sahib Singh, 
an oid man between 75 and 80 years 
of age. In the course of his crogs-exami- 
nation he was asked whether the said 
Prem Singh Head Constable had his sons 
arrested in 1924, for taking part in the 
Akali movement, and that his son had 
been proceeded against, and only avoided 
conviction ky apologizing. Natha Singh 
replied that he had no knowledge of this. 
The case against the Head Constable. and | 
his companions failed and subsequently 


-proceedings under s. 193 of the Indian 


Penal Code were instituted against Natha 
Singh under the order of the District Ma- 
gistrate, : f 
Now, it appears that in January, 1924, 
Gulab Singh, the son of Natha Singh, was, 
as a matter of fact, arrested by or under 
the directions of Prem Singh, Head Con-_ 
stable, for taking part inthe Akali mcve-` 
ment and after proceedings had gone on 
for two montks was.releaced cn his tender- 
ing an apology. It appears also that at 
the sametime thenephew of Natha Singh 
was similarly arrested and released.. The 
learned Magistrate who tried NathaSingh 
held, on the prosecution evidence, that 
Natha Singh was present in his village, 
when Gulab Singh, his son, was arrested 
and that, therefore, hisstatement madein . 
1926, was falseto his knowledge and that. 
the falsehcod had been intentionally 
spoken. He accordingly convicted Natha 
Singh under s. 193 of the Indien Penal 
Code and sentenced bim.to simple impri- 
sonment.for six. months and to pay a 
fine of Rs, 500 or in default to undergo 
further rigorous imprisonment for six 
months, Natha Singh appealed to tbe 
learned Sessions Judge who maintained the 
conviction but reduced thesentence to im- 
prisonment fo the rising of the Court ‘up-: 
holding the fine. ` i 
Natha Singh hasccme up to .this Court 
under B. 439, Criminal Procedure Code, 
and it has been urged before me by Dr, 
Nand Lal that on the findings of the learn- 
ed Sessions. Judge the conviction cannot 
stand. A refererce to the judgment of 


‘the learned Sessicns Judge shows that the. 


defence set. up by Natha Singh was that 
he hadtwo places of residence in two 
separate villages from 16 to: 20 kos apart 
and that atthe time when his gen i: said 
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to have been arrested he himself was in therefore, accept this petition and setting 
another village where he had béenstaying aside the conviction and sentence direct ` 


for three months collecting his share of the 
produce from his tenants. He also said 
that although there has been no’ formal 
separation and partition’ of land between 
him and his son they,asa matter of fact, 
lived apart and were noton visiting terme. 
While for the prosecution witnesses were 
produced to prove that Natha Singh was 
in the village where his son was arrested, 
defence witnesses were produced who have 
sworn that Natha Singh was in his other 
village and had been there for about three 
months. The learned Magistrate accepted 
the evidence given by the prosecution wit- 
nesses, but the learned Sessions Judge has 
apparently been unable to agree for he 
says as follows:—‘‘I agree with the Ma- 
gistrate that itis exlremely unlikely that 
appellant (Natha Singh) by the time he 
gave evidence on the 12th February, 1926, 
had not learnt of his son's affair. He de- 
scribes himself on that date as a lambardar. 
It is possible that what he meant to con- 
‘vey was that he had no direct knowledge 
of his son’s arrest and prosecution. His 
presence at the time is not conclusively 
proved.” He then goes on to say :—“There 
is, however, a ‘suppressio veri; three ques- 
tions appear to have been addressed to him 
on the point and the opportunity of say- 
ing that he had heard of his song arreat, 
ao prosecution was not apparently denied 

im.” ees | 

Now, what Nathe Singh was asked was 
whether he knew that his sons had been 
arrested. The learned Sessions Judge has 
found that it has not been proved con- 
clusively, that he was present in the village 
at the time of the arrest, Natha Singh, 
therefore, obviously could not have had 


that the fine, if paid, be refunded. — . 
TANGGA 0 Petition uccepied, - 


= T 
ALLAHABAD HIGH COURT. 
Criminal MISCELLANEOUS APPLIOATION 
No. 219 or 1927. ; 
August 24, 1927. 
Fresent:—Mr, Justice Boys. 
BHOLA NATH—Acocsgp—Ape.icantT 


versus 
Mas. VASHESHWAR NAUTH SINGH— 
OPPOSITE PARTY. 


Criminal Procedure Code (Act V of 1898), s. 526— 


Officials of district connected with case—Transfer of 
case, desirability of. -- è . 

Vhere a number of officials in the district in 
which an accused is being prosecuted are personally 
concerned in the case, whether as witnesses or other- 
wise, ib is desitable that it should be tried elsewhere, 

© Oriminal miscellaneous application for 
- transfer of a case from the Court of the 
Magistrate, Moradabad. . 

Mr.Kailash Nath Katju, 
cant, 

Mr. U.S. Bajpai,forthe Crown, | : 

ORDER.—This is an application for 
transfer of a case from the Court of Mr. 
Gokaran Nath Ugra, a Magistrate at Morada- 
bad. Itis unnecessary to enter into details 
either of the allegations in the affidavit or 
of any other matters beyond this: that 
there can beno shadow ofadoubt but that 


for the Appli- 


some of the district officials at Moradabad , 


have been unavoidably or otherwise very 
closely connected with this case. The Dis: 
trict Magistrate himself approves of the 


any personal knowledge of the arrest and transfer of the case, while, at the same time 
the most he could have said was that he he points out that his personal concern with 
had heard of it, Again, inorder to make it only originated in the fact thatallegations - 


the statement relevant to the casein which were being -made:“of the possibility of - 


it, was made the important point was whe- murder and suicide.” This order of trans- 
ther the arrest had been made by the fer must not be taken as in any way a re- 
Head Constable Prem Singh, a fact that flection upon... any body concerned with - 
seems to have been made somehow lost the case, whether official or non-official, I 
sight of by the learned Sessions Judge. order it simply on the ground that where a 


Ít not having been proved that Natha mnumberOfofficialsin the district are per- 


Singh had ‘any personal knowledgecfthe sonally concerned as in the circumgtandes | 
arrest of hia son by-Prem Singh in 1924, . of this case whether'as witnesses or other- 
the mere fact that he probably heard of it . wise in the case, it is desirable that itshould 
bétween 1224 ‘and 1926, is not, in my . be tried elsewhere, and the District; Magis- 
opinion sufficient to warrant his conyic- . trate bimself says that he sees the propriety 
tiga oa the charge laid against him, I, of thie, ‘The tgansfer is opposed by the 


j ks t z 
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complainant, and it isa matter of regret if 
the complainant is put to further expense 
by the transfer; but I have to weigh the 
several considerations in the case, and I 
have no hesitation in holding thatthe case 
should be transferred. On behabfiof the 
applicant it is agreed that the case may be 
taken up by the new Magistyate from the 
stage at which it has at present arrived, and 
that such evidence as has already been 
taken need not be taken de novo, 

I accordingly transfer the case from the 
Court of the Magistrate at Moradabad to 
the Court of the District Magistrate of 

Bareilly, who will proceed to try the case 
himselifrom the stage which it has reach- 


ed, or direct such trial by such experienced- 


Magistrate as he may deem fit. 
rh ALN, A, Case transferred, 


pai 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATIONS FOR REVISION: 
“No, 426 oF 19-6 AND No. 10 or 1927.. 

April 11, 1927, 
Present :—Mr. Justice Orump and 
Mr. Justice Madgavkar. 
JEHANGIR ARDESHIR CAMA—. 
ACCUSEDL—APPLIOANT 
versus 
EMPEROR— OPPONENT. 

Criminal Procedure Code (Act V. of 1898), ss. 14, 
154, 155, 162, 164, 197—Appointment of Magistrate to 
try a case—'Case,* whether imeludes all charges— 
Sanction to prosecute—Mistake as to date of offence, 


éffect of—Preliminary inquiry by Criminal Investi- - 


gation Officer—Statement of witnesses, whether falls 
within s. 169—Accused's right to copies—Magistrate's 
power to record statements of witnesses under s. 164 
—Misuse of statement under s. 162, effect of— 
Evidence Act (I of 1872}, ss. 148, l54—Power of 
Court to allow witness to be treated as hostile—Revi- 
sion—Interference—Lvidence of hostile witness, whe- 
ther should be rejected wholly—Criminal irial— 
Respectable accused—Sentence, 7 
= A ‘case’ is not necessarily a single charge but 


comprises all charges or classes of charges. A. 


Magistrate upon whom authority is conferred under 
s. 14 of the Criminal Procedure Code to try the 


case relating to the prosecution of a particular person ` 


is, therefore, empowered to try all the charges that 
. may be laid against that person in that prosecus 
tion. [p. 101, col. 2.] cae - 
A “miglahe as tothe ‘date of commission of an 
' a Offence in®an order granting. sanctiin under s. 197 
of the Criminal Procedure Code for prosecution in 
respect of such offence will not ‘necessarily vitiate 
the trial unless it has caused prejudice to the ac- 
cused. ln granting sanction under the section the 
Government need nòt specify the offence . with the 
same degree of precision. as in a charge. [p.{102, 


-gol, h 
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Statements taken by a Criminal Investigation Officer 
in a preliminary enquiry conducted by. him against 
a public officer before sanction for prosecution was 
given and he was ordered by a Magistrate to in- 
vestigate under s. 155 (2) of the Criminal Proce- 
dure Code, are not statements falling within. the 
purview of s. 142 of the Criminal Procedure Code, 
To all intenfs and purpeses they are on a per 
with statements made in a departmental enquiiy, 
and the accused is not entitled to copies of such 
statements. [p. 102, col. 2.] orate} 


Similarly, statements Yrecorded by a Magistrate in > 


such a preliminary inquiry at the instance of tke 


Criminal Investigation Officer do not fall within ihe 
Ip. 192, col. 2; p. 103, ` 


purview of 8,104 of the Code. 
col. 1.) ~ 

Section 164 of thé Criminal Procedure Code is not 
confined to confession of the accused but applies 
also to statements taken from witnesses, and although 


it is not desirable that witnesses should be pinne - 
under s. 184, recording : 
statements of witnesees urder that section is nct . 


ed down by statements 


illegal. [p. 103, col. 2.) 


It is open to a Court to grant permission to a ' 


party calling a witness to treat the’ witness as 


- hostile and to cross-examine him if it finds that 


the witness is equivocating, and a Court of revision 


exercised in this matter by the trial Court. [ibid.] 
The legal result of treating a witness as hostile 
is not to discredit his evidence in toto, and the 


“will not ordinarily interfere with the discreticn | 
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party calling him is entitled to rely on those pora . 


tions of his evidence upon which he wishes to 


rely, and it is for the Court in the particular cir- ` 


cumstances of each case to credit orto discreait the 


different portions of his evidence. ‘[p. 104, cols, 1 & 2.] . 


Bradley v. Ricardo.(16), relied on. 
Khijiruddin v, Emperor (15), nobfollowed. § 
The misuse of a statement under s. 162 of tke 


Criminal Procedure Code is not, in the absence of - 


rejudice to the accused, sufficient to vitiate a trial,- 


p. 107, col. 2.] 


Per Madgavkar, 7—The law ‘is not a respecter of © 
persons; and arespectable person as such must not, 


escape with a lesser sentence. [p. 106, col. 2.) 


Criminal applications against an order of > 


the Sessions Judge, Surat, -varying that 
of the Special Magistrate, First Olass, at 
Surat. . - 

Mr. G. N. Tkakor (with him Mr. K. N. 
Koyajee), for the Accused. < 


Mr. Velinker (with him Mr. P. B. Shingne, 


- Government Pleader), for the Crown. 


- SUDGMENT. Pas 
Madgavkar, J.—lhe accused, Juban- 
gir Aiacshir Rustumji Cama, a Deputy 
Collector under suspension, was convicted 
by the Special First Class Magistrate, Mr, 


Willis, unders. -161 of the Indian Penal 


Code on tbree charges in ibis case end 


sentenced to simple mpriscoment for (reg 
monibs anda fine of Re. ELO, in default : 


two months’ further simple imprisonment 
on esah of the first two charges, and six 


i months’ simple imprisonmeut and a fing 


of Rs. 1,000, in default furtLer-thiee months! 
aimple imprisonment on the third charge; 
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the détifendes to run consecutively. Ia ap- 
eal he was aequitted in respect of the 
hird charge, and the convictions and sen- 
fencês on the first two charges were mair- 
tained. He hés applied in revision to this 
Court against his convictions and sentences. 
Government havealso applied to emhance 


The result is thet under 5. . 


the, sentences. 
39. (6) of the Gode ef Criminal Procedure 
the accused, a8 Ke was entitled, has exer- 
cised hierightto show atse against his 
convictions, Confining myself fö. the first 
gasa and the two charges which are knowñ 
s the Harangam and Sadarvel cases, Mr. 
hidKox for Gama has taken us exhaustive- 
ly through thé récord, pointed out to us 
the discrepancies and thé improbabilities, 
and hasalso minutely argued each point 
of law. Mr. Velinker for the Crown has 
Gonfined himself to the broad aspects of 
the case and relied in the main on the 
judgments of the Magistrate and the Ses- 
-gions Court. 

Before entering into the points of law 
taken, it will be convenient shortly to state 
the history of the case. Mr. Macmillan, 
the District Magistrate of Surat, under 
whom the accused was working as 
Deputy Collectorand Sub-Divisional Officer, 
Southern Division, communicated with the 
Qriminal Investigation Department. The 
Deputy Inspector General placed Mr. Kotha- 
valla, on January 21, 1925, at the dispo- 
sal of Mr. Macmillan to make a confiden- 
tial enquiry and submit & report. He 
made his inquiries from March to May and 
< recorded the statements of certain witnesses, 
Their statements were also recorded.at his 
` yaquest in March by Mr. Dullabhbhai, a 


- Mamlatdar and Magistrate of the Bulsar - 
Taluka. Subsequently, in August, 1925, - - 
` Government, under s. 197 of the Code of. 


“Oriminal Procedure, issued, the necessary 


sanctions: Mr. .Kothavalla then! lodged, 
‘formal’ complaints before. Mr. Jayakar, . 
Mr, 'Jayakar '. 


'_ Acting . District Magistrate. | 
` ordered Mr. Kothavalla, under s. 155 (2) 
‘of the Code of Oriminal Procedure, to hold 


an investigation. Mr: Kothavalla_ there-. 


. upon recorded again these statements and 


< some others and again sent up certain wit-.; 
“nesses to’ Mr: Narandas Mehta. who had - 


. -gucceeded Mr. Dullabhbhai, for recording 
'., their statements. The accused had been 


'  }pènded in July. His. trial commenced... 
and -ended in April,’ 


| December, 1925, 
26. He appealed, and was.released on 
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Sassion. His appaals were decidedin Octobery 
1926, with the result stated above. With 

this: preliminary history I proceed at once 

to consider in their order the various points 

of law raised. . : 

The first point has references to the 
order of Government, Ex.28(L), unders. 14, 
©riminal Procedure Code, appointing Mr. 
Willis to try “the case.” It was argued 
that this authirity to try “ the case ” does 
not make Mr, Willis competent to try 


. three charges, It may be conceded perhaps 
that it would have been preferable if the 


order had ex+plicitly run, “the case or cases.” 
At the same time a case: is not necessari- 
ly a single charge. It comprises all 
charges or classes of charges. In constru- 
ing this order asin construing any other 
document, a reasonable construction must 
be placed, and the question asked, what 
was the intention of the person responsible 
for the order, how far that intention clearly 


‘appears, and whether there is any real 


ambiguity such as to mislead or prejudice 
any of the parties concerned.. Section 14 


-expressly authorises the Magistrate to try 


cases or class of cases. In this view, so 


-far as the present case of two charges is 


concerned, Isée no difficulty. This was 
the first case- Mr. Willis tried, and he had 
ample authority to include in it the three 
charges, which were legally ` comprised 


‘within that case. The fact that ‘Govern- 


ment appointed no other Magistrate and 


-appointed Mr. Willis “to try the case relat- 
‘ing to the prosecution of Mr. J. A, R. Cama “ 


shows that Governmentintended that Mr. 
Willis ‘should, try the present charges, 


“and‘expressed themselves to that effect. 
The contention, therefore, fails. 


. The second objection relates to the sanc-. 
tion under s.'197 of the Code of Criminal 
‘Procédure, Ex. 28 (F), page 517, and the 
“words therein, “ in the month of February” 


-amended on January 26th, 1925, (page'523) 
‘by. adding the words “or March (March’. - 


‘1 1924).” -It appears that in respect of 
the offence.referred to in this sanction the ` 
books of the.goldsmith at Navsari showed 


a purchase ‘on Saturday, Magh ‘Vad ‘10th . © Ze 


Sambat 1980. A reference to. authoritative . 
Government - diaries shows that Magh Vad. | © 
10th Sambat 1980, was. shown as Friday, 


- February 29th, 1924. . And the presécution, 


‘somewhat ‘ hastily, perhaps, assumed and” 


proceeded from the satiction,:.onwards: on ` : 
~the. assumption that the Saturday’ was a... me 
| same day on -bail by the Oouwrt of. mistake: and that the correct-date was the 
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- diaries as corresponding to Magh Vad 10th 

Sambat 1480, viz, February 29, Friday. 
In the coarse of the trial, however, the. 
prosecution decided that this, assumption 
was a mistake and that the Saturday was 
„correct, and thatthe confusion was due to 
the confused system of the Hindu calend- . 
ars and lunar years; andthe chargé was. 
altered from the original .February 29, 
to March lst, Proceedings were stayed. and 
the sanction amended as. above. Under 
‘these circumstances it: is contended for 
Cama that the previous sanction . was, 80 
to speak, null and void and with~ it. 
all the proceedings held thereunder end 
up to the amended sanction. f 


It is perfectly correct that under s. 197 
of the Code of Criminal Procedure no 
Court could take cognisance of ‘these 
offences except with the previous sanction 
of Government. The questions in regard to 
these sanetions are : Is the offence designat- 
ed [Queen-Empress v. Samavier (1)] or is there 
any vagueness about it [Emperor v. Mad- 
‘hav Laxman (2)|? Applying again tothis ob- 
jection the same principles applied ‘in re- 
gard to theorder of appointment of Mr. 
Willis it appears that there is really no 
‘vagueness about the sanction. The other 
‘details specified make. it clear that the 
offence charged and enquired into was 
‘what it was throughout alleged to be.. I 
‘agree that in granting sanction Govern- 
ment need not specify the offences with 
the same degree of precision as in a charge: 
Girwardhari Lal v. Emperor (3). Had there 
‘been two offences, one’on February 29, 
and another’ on March 1, the. objection 
might have been valid ; but as through- 
‘out the question is only ofa single offence, 
which isotherwise properly described and 
specified, thesanction is not, in our opinion, 
bad. At the same time it may be conced- 
‘ed it would have been preferable if the 
sanction like the charge-had used. the 
words, “ on or about” and not merely the 
word “on” or if the prosecution had been 
from the outset more careful whether it 
was Friday, February 29, or Saturday . 
March 1, that the gold was alleged to 
have keen purchased and given. More-" 


(1) 16 M. 468; 3 M. L. J. 227; 2 Weir 220; 5 Ind. Dec, 


AN. 1033. i 
e is Ind. Oas. 871; 43 B. 147 at p. 153; 20 Bom. 


L. R. 607; 20 Or. L. J. 71. : ; 
~ (3) 4 Ind. Oas. 13; 13 O..W, N, 1032 ‘at p. 1085; 


10 Or, L, J. 463, 


l JBHANGIÁ ÄRDHSHIR OAMA 9, BMBIROR, 
English date shown in the Government ‘ever, the defence had reserved their cross- 
"examination, and did not cross-examine any 
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of the’ witnesses till-after the charge. ‘It is 

difficult to see what prejudice was caused to 
“the defence, i 

The third objection relates to s. 560,of 


“the Code of Criminal Procedura, and two 


‘rulings of the Caleutta High Court, Hira 
“Lal Ghosh v. Emperor (4) and Dargahi v. 
Emperor (5), have been cited in support, 
My learned brother invited the attention 
of Counsel to the very recent Privy Coun- 
‘cil case, Abdul Rahman v. Emperor (6), 
‘overruling these two cases. Itis not, there- 
“fore, necessary to consider the previous 


“decisions, which will all be found in Ramesh 


Chandra Das v. Emperor (7) or to my judg-. 
ment in Pitoomal v. Emperor (8) where- I 
-differed from the Oalcutta view. 
- The last objection refers to the procedure 
of the Policeand ‘of the Magistrates, and 
particularly to statements recorded by both 
“before the trial and their use. As regards 
the statements recorded by Mr. Kothavalla 
from March to May, 1925, -before the Go- 
vernmentsanctioned for prosecution, ard be- 
fore the District Magistrate ordered him to 
investigate the offences: these statements 
recorded by Mr. Kothavalla were not state- 
“ments under a. 162 of the Code of Ori- 
minal Procedure, because there was no 
investigation within the meaning of the 
“term, “ during the course of the investiga- 
tion” undérs, 162 of the Criminal Proce- 
“dure Code. To all intents and purposes 
they wereon a par with the statements 
recorded in a departmental enquiry : Queen- 
Empress v. Karigowda (9). The witnesses 
“were not bound to answer, and their ignor- 
ance. of this fact does not affect the legal 
position, i i 

Similarly the statements recorded by Mr. 
Dallabhbhai in March, 1925. Government 
had sanctioned no complaint and they 
-were not made “inthe course of an in- 


(4) 83` Ind. Cas. 905; 52 O. 159; 280. W. N. 968; A. ` 
L È 1924 Cal. 889; 26 Gr. L. J. 201; 41 O.L. J, 
224, - 

-(5) 88 Ind. Oas. 733; 52 C. 499; A. L'R. 1925 Cal 
831; 26 Cr. L. J.1213. , 

(6) 100 ‘Ind. Cas. 227; 29 Bom. L. R. 813; A. I. R: 
1997 P. O. 44:31 0. W. N 271; 25 A. L.J. 117: 
(1927) M. W.N. 103; 38 M.L. T -64;8 P. L. T. 155; 
4 O. W. N. 283; 28 Or. L. J. 259; 6 Bur. L. J. 
65; 5 R. 53; 52 M L. J. 535; 45 C. L. J, 441 (P. 0.) ` 

(7) 50 Ind. Cas. 660; 46 0. 895; 23 O. W. N. 661; 2% 


oe J. 513; 20 Cr. L J. 324 


as) 86 Ind. Cas. 33; 16 S. L. R. 253; 26 Or. L. J 
. - 7 > 
(9) 19 B. 51 at pp. 69, 70; 10 Ind. Deo., (N. 8.) 34. - 


< 
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vestigation or at any time .afterwards ” 
under s, 164 of the Code of Criminal Pro- 
cedure, nor were the witnesses bound to 
anawer. As to the propriety of these state- 
ments, speaking for myself, I find it 
dificult to see how Mr. Kothavalla could 


have made areport without recording the - 


statements made to him. Even Mr. 
-Thakor, who in other respects has pressed 
his arguments for the defence to the ut- 
most possible extreme, has not suggested 
that Mr. Kothavalla could be expected to 
carry in his memory these statements with- 
out a written record of them. ' 

It might be argued, however, with greater 
plausibility that the propriety of the state- 


ments before Mr. Dullabhbhai is more open ` 


to question, looked at from a purely judicial 
point of view. These confidential enquiries 
arein theirnature difficultand delicate. What 
ever Mr. Kothavalla’s reasons were, whether 
he desired to protect himself fromallegations 


such as were subsequently made against his - - 


Assistant, Mr. Billimoria, or whether he was 
not sure of these witnesses, and particularly 
in view of the fact that evidence has been 
adduced of attempts by the defence to 
tamper with witnesses such as the visit of 
the son-in-law of the main witness Adam 
Isap to Mr. Gandhi the Counsel for the accus- 
ed (I desire to add that there is noimputation 
whatever made against Mr. Gandhi)—in 
the face of all those circumstances I confess 
_ myself unable to condemn the taking ofthe 
witnesses before Mr. Dullabhbhai, provided 
the witnesses were not taken there against 
their will. The Courts my not tolerate 
any breach of the law; but they must also 
bə alive to the realities and difficulties in 
c1383 such as the present when it has to 


bə discovered whether allegations of cor- : 


ruption are idle.rumour or malice or whe-. 
ther there is any substratum of truth in 
them. wee 2 
But the statemants recorded by Mr. 
K thavalla after Mr. Jayakar’s order under 
A. 155 (2) elsarly fall under s. 162, Oriminal 
Procedure Oode.- Nothing can bs said 


against their legality or their propriety... 
The statements recorded by Mr. Naran- 


das Mehta fall under s. 164. The Calcutta 


High Court has held [Queen-Empress v. 


- Jadub Dass (10) and Emperor v. Nuri 
“Sheikh (11)] that it is hardly desirable that 


(10) 27 0-295; 40. W. N. 129; 14 Ind. Deo. (N.s) * 


Zed 


194. -~= 
Tin 20_0. 483; 6.0, W. N, 506, 
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~to put leading questions. 


- 1924 Bam. 410; 26 Or, L: J. 923, 
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witnesses should ba pinned down by states `` 


ments under s. 164, and that Sessions Judge 


‘should not admit them under s. 288 with- 


out making proper enquiry. The very fact 
that such statements‘ are recorded under 
s. 164, leads, to a presumption on the show- 
ing of the prosecution itself that these 
witnesses are weak. At the same time s. 164 
is not confined to confessions of the accus- 
ed, Ifthen the Police take the risk, and 


‘their action is not outside the law, it is 


difficult to see how the Courts can prevent 
or discourage their so doing. In -the pre- 
sent caseitis only fair to add that there 
are no allegations of ill-treatment in the 
real sense of the term against the Police. 
The next objection is that the prosecution 
sought and were allowed to treat as hostile 
theirown witnesses when they chose and 


“previous statements were put to them and 


in re-examination they were really cToss- 
examined. 

It appears that in some matters consider- 
ed important by the prosecution, the evi- 
dence before the trying Magistrate of cer- 


tain witnesses differed from their previous 


statements. The prosecution sought to 
obtain leave under s. 154 of the Indian 
Evidence Act to treat these witnesses as 
hostile. The Magistrate evidently thought 
‘that these witnesses were at least equivocat- 


-ing. It was open to him under the law to 


grant the permission sought. In Kala- 
chand Sircar v. Queen Empress (12) it was 
‘held that a witness is not hostile -merely - 
because he tells at Sessions a different story 
fromthat before the Committing Magistrate, 
But itis difficult forthis Court sitting in 
revision and not seeing the witnesses or 
their demeanour to say that the trying 
Court was wrong. At the best it merely 
amounted to permission to the prosecution 


As to questions about these previous 
statements, the statements themselves, in 
virtue of 8.162 as now amended could not 
be put. to.them by the prosecution: Vithu 


Balu Kharat v. Emperor (18). Mr. Velinker 


frankly and. very properly conceded and 


expressed his-regret that in the case of one . 
: witness, Ex. 6 (page 241), he wrongly asked 


the Magistrate.to allow. questions oa such 


' a statement. -But as regard® fhe other 
' witnesses, they were questioned on state- 
` ments made by them before Mr. Dullabh- 


(12) 13 C. 53; 6 Ind. Dee. (N. 8.) 532. : 
(13) 83 Ind. Oas. 1007; 26 Bom. L. R. 965;.A.1 9 


*. C (15) 92 Ind, Cas.442; 53 


H 
e 
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bhai. Copies of these statements or of 
~ those recorded in March by Mr, Kothavalla 
“were apparently notsupplied to the defence 
‘but a copy of statements recorded from Bep- 
‘tember onwards both before the Police and 
the Magistrate were so supplied. No 
authority is shown to entitle the defence 
to the statements recorded prior to August. 
From the judgment ofthe learned Sessions 
Judge it appears as a matte» of fact that 
‘there was little or no difference between 
.the statements before August and the state- 
ments afterwards, 


It follows, as regards the statements- 
‘before Mr. Dullabhbhai, from the strictly.. 


legal point of view that they would fall 
under ss. 145, 147 of the Indian Evidence 
Act and notunder s. 162 of the Code of 
Criminal Procedure. 

The propriety of questions.on these state- 

ments, however, is a more difficult question. 
On the one hand the prosecution adduced 
‘evidence to prove attempts by or.for the 
accused to tamper with the witnesses, On 
the other hand it might be argued - that 
‘the practical result of questions on these 
statements was tọ nullify the provisions of 
‘s. 162 of the Code of Criminal Procedure; 
‘and these provisions have been deliberately 
enacted by the Legislature and are entitled 
to respect not merely in the letter.but also 
in the spirit so long as the section remains 
unamended. i 

Oases suchas the present in which one 
set of statements is recorded before inves- 
tigation and another after, are, however, 

` rare. - Under these circumstances and bear- 
ing in mind the peculiar difficulty and 
delicacy of such inquiries, Ido not think 
it necessary to pursue the question of pro- 
priety any further. f 

‘As to the legal consequence,. the ‘pro- 
secution sought to discredit the statements 


of witnesses they considered hostile only- 
It is contended for the” 


on certain points. 
defence thatthe legal result. was to dis- 
credit the evidence in toto of these witnesses 
including those portions on which the 
prosecution wished to rely.. This view is 
founded on the dictum of Lord Campbell, 
C. J. in Faulkner v, Brine (14) accepted 
by the Calcutta High Court in cases' such 
as Khijiruddin v. Emperor (15). Bat as 
was petaka out in the lower’ Courts, ‘the 
view'of Lor 

. (14) (1858) 1 F. & F254, 


Or, L. J, 265; A, T, R1926 Gal- 1397 | 
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h my 
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‘not be admissible in evidence. 


Campbell is nòt accepted even. 


Thos t'o. 1887) ~ 
in England: Bradley v. Ricardo (16); Hals- 


‘bury’s. Laws of England, Vol, XIII, p.600. 


It does not find support in any provision 
of the Indian Evidence Act ör other enat- 
ment in India. With all respect, therefore, 
I am unable to say that the totel discard- 
ing of the evidence of such witnesses 
can be’ formufated as a necessary legal 
result, amounting in fact to.falsus in uno 
falsus in omnibus. Ifit cannot beso for- 


mulated, then the result must be the sam6 ` ` 


as in other cases; and itmüst be a matter 
for the Courton the particular facts in 
each case to credit orto discredit the differ- 
ent portions of the evidence of each witness 


. as in other cases, 


The other objections are less serious. On 
the general question of latitude enough has 
been said to show the difficulty experienced 
by both sides, The Magistrate rightly gave 
each side full opportunity to elaborate its 
case. To the objection that the re-examina- 
tion wasin the nature of a cross-examina- 
tion, the reply was that it was an explanation 
of certain portions of the cross-examination, 
The difficulty really arose from certain 
witnesses being treated as hostile. There 
is no substance in the argument of preju- 
dice to the defence. They apparently 
desired to reserve cross-examination of 
each witness after all the witnesses had com- 
pleted their examination-in-chief. The 
charge was framed and all the witnesses 
were recalled and cross-examined. How the 


‘defence or the Court would have been any 


better off by recalling all the witnesses 
immediately ‘before the charge an1 again 
immediately after, Iam unable to under- 


stand. The forty hearings and the record - 
of 600 pages are mainly taken up by the - 


cross-examination for the defence, which 
is as exhaustive as it well could be, 


_ Again it was suggested that the case 
should have been adjourned to enable the 


defence to put Mr. Macmillan into the box, -` 
Mr, Macmillan was on leave in England. , - 


He did not return until October 6, 1926; 


He.is not alleged to have any: knowledge . 


himself of the charges or to have.questioned 
any. of the witnesses. 
might ‘or might not have heard would 
4 -The Magis-, 
trate ‘was right in’ declining F 


(16) (1831) 8 Bing. 57; 1 Moo 48 2133; 1B. Sy O06 
> P 36; ISLE, R. 321; 34 RRG 6. 


à : to adjourn - 
the -cass for six months to. enable the de- .. - 
? fence to examine Mr. Macmillan. | i 


0 372; 420 Å, J, 504; 27 — 
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On considering all these objeótjonā in 
ee artive at the Conclusion that there 
Has been no failure of justice within the 


meaning of s. 537 of the Code of Oriminal 
Procedure such as to Vitiate the trial. 


treated the defence very fairly and given 
the accused every facility. He has fully 
availed himself of it ds shown by the mass 


enhfnéerment 6 


‘I pass on tothese merits. In so doing 
it is impossible for me to “take up each 
‘discrepancy pointed out on his behalf, nor 
is it necessary to consider each minute 
point such as the number of arts when the 
witnesses returned on January 18,’ 1924, 
from Athgam to Harangam, or the nature 
and number of “the ténts o¢cupied by the 
‘accused en January 20, 1924. ` One Adam 
Isap Patel of Harangam states that he gave 
the accused ten tolas of gold on two oéca- 
sions, once at Athgam on January 28, 1924, 
fnorder to get the accused to appoint him 
Patel of Harangam, and again at Jalalporé 


on March 1, 1924; in order to get his friend . 


Dayalji ‘appointed Patel of. Sardarvel. 
Certain pieces of corroborative evidence are 
‘brought forward. First and on January 
18, that the accused’s servant Chand béeckon- 


ed to Adam and took himto the accused. 


aud the accused demanded the gold; and 


Adam on his way, back to Harangam in- ' 


. ¥ormed some of his companions of the 

accused's demand; and, secondly, that 
- ‘Adam purchased the gold at. Bulear on 
January 20, and-at once took it to the 
accused's camp. Similarly, in the second 
case (Sardarvel), that on the night of Feb- 


' paary 27 Adam saw the accused at Jalal- ` 


pore at.a bungalow called ‘the Khoja's 
bungalow between 9 and 10 o'clock at night 
and asked him.to-appoint Dayalji, where- 


gold. Secondly, that ; Adam. informed 


“Dayalji, and obtained from him the neces- “ 


sary:amount; thirdly, that Adam taking 
with him.the witness Ismail Isaf (Ex., 6) 
went to Navsari on Saturday, March 1, pur- 


`. chased the ten tolas of gold and returned : 


to the accused's camp and gave it to him 
some time shortly after lu o'clock in the 


. morning. The defence is generally that- - 
` “the entire story isa fabrication, the result. 


» 
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Sub-- 
ject to the remarks above, the prosecution’. 
and the Magistrate appear tome to have. 


eee an all “the Oourtg : 


‘able. 


‘further illustration as 
‘are taken as adding to or substracting 


`~ 
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didéondpiraoy on the park of some súbor- 


. dinates of the accused because he had beei 


unduly strict; and-more particularly, a de- 
fence of alibi that at. the particular hours 
alleged by Adam the accused was not at 


Athgam on January 20, or at Jalalporeon . 


March 1, 

The Question, therefore; in both the 
charges i8 how fdr Adani’s evidence that- Hë 
gave the acóusëd the gold on these two 
Occasions isor is not veray ot i 


+ uve Worthy OF acceptances. : 


Adam is undoubtedly, in law an accom, 
plico! and there is no other c¥e-witiiedd 


' to the alleged payments. It is even argued 


by Mr. Thakor that the persons who are 
said to hava aceompanied Adam in the 
purchase of gold .are accomplices in 
law, to say nothing of the . witnesses 
treated as hostile, and, therefore, unreli- 
This is an extreme contention, 
fot which there is no authority. I do not 
propose to add to the case-law on the stib- 
‘ject of accomplices. Their name is legion, 


‘Instead of being treated as applications of 


the law as laid down in s. 114 of the 
Indian Evidence Act with ill, (b), and the 
to ill. (b), they 


from the law. I accept the enunciation of 
the law in Govind Balvant Laghate - v, 
Emperor (17). ya 

` It isclear, however, that the single word 
accomplice may cover various categories, 
The extent and depth of the taint may 
vary greatly. The part taken by the accom- 
plice, his interest in minimising his own 
share at the expense of the accused, the 
moral element, all these and other factors 
would gravely affect the total amount of the 
legal taint. Even in cases such as the pre- 
sent, there is assuredly a difference between 


a rich man tempting a poor public -servant 


and a public servant presumed to be’ above 
corruption extorting money from a subor- 


‘dinate subject to his own power, in order to. 


show him favour. Even in this:very ‘case 


“the first-=charge’‘to which the accused is 
upon the accused,demanded ten tolas of-` 


alleged.to have demanded’ money ‘and’ the 
second in which Adam of his: own:. accord 


went to recommend Dayalji suggest'a cer- ' 
tain amount of difference. I content myself- 
_ with holding that in law Adam and.Dayalji. 


are the only two-accomplices and. that. the 


‘other witnesses are subject to nd*such; taint. 


The question, whether, Adam anid. Dayalji 
are or are not to be believed must Yépend on 


` -4 


IOR L.-J: 256, 


+ A Kr 


(17}.34 Ind. Cas. 976; 18 Bom. D: R: 2668p. 275; 
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the corroboration of their evidence on what 
“may be termed material points, 


Without reiterating what has been said in 


‘the judgments below, the difficulty, speak- 


ing for myself, which I have expsrienced in 
appreciating the arguments for.the accused 


- is this Itmay be there are a namber’ of 


discrepancies. But the further point which 
must alwaysbein the mind of the. Court 
is this, whatfollows from thesa discrepan- 


cies? Are they the discrepancies of bona | 


fide and truthful witnesses, or are they the 
‘discrepancies of false witnesses and con- 
Spirators? Ia this particular case even 
-when their statements were first recorded 
by Mr. Kothavalla the witnesses were asked 


“to speak to events over a year old; and 


when they gave evidence before the Magis- 
‘trate, more than two years had’ elapsed. 
Many incidents were such that there would 
not be any particular reason for the datails 
remaining in the minds of these witnesses. 
Each witness had undergone four examina- 
‘tions before he came into Oourt. In Court 
some were treated as hostile by both sides 
and examined and cross-examined at great 
length. Under these circumstances, the 
simple fact of discrepancy dogs not. suffice, 
‘And in a record of this length there 
‘always appears to me tobe a danger of 
not seeing the wood for the trees. [His 
-Lordship then referred to the evidencs and 
continued :—] The result is that the lower 
Courts were, in my opinion, right in finding 
the accused guilty. : . 
There remains the difficult question of. 
sentence, The main ground on which 
‘enhancement is sought is that these are 
cisea very difficult to detect, and false 
aai reckless allegations of conspiracy, per- 
jury aad forgery have been made by the 
essed. As regards the latter ground, 
although it might in cartain cases be an 
element in so faras itisa part of the defence, 
I would bs reluctant to allow ths sentence 
to be aggravated by it -The single point 
taken by the learned Magistrate is the rain 
pecuniary and social of the aceused ‘which 
tha sentences involves. From the point of 
view of the individual accused that is, no 
doubt, correct. But, on the other hand, 
there are certain other elements, public and 
more fmpostant, which itis impossible to 
ignore. In these cases it is not merely a 
question of the amount that is taken: nor 
aro they on a par with the case of a breach _ 
of trast by a private employee. The accus- 


e ed occupied an official position, and g 
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position of public trust. The higher that 
Position, the more serious is the breach, 
and the heavier, in my opinion, should 
be the sentence. The law must not be res- . 


. pecter of persons; and a respectable person 


as such may not escape with a lesser sen- 
tence, In th pressnt case it is not for us 
to ask ourselyes-why this application for 
enhancement has bean made, It might be 
that bat for the acquittal on the third 
charga ii migt$-not-haye been made. But 
however that may be, J am constrained, 
reluctantly yet clearly, to the conclusion 
‘that there are certain points in the case 
which justify this application. The record 
leaves small doubt that since the accused 


came to this district and was entrusted as 


Daputy Collector with the charge of the 
southern division, he embarked on a career 
of unblushing corruption. I am unable to 
make the distinction argued on his behalf 
between Daputy Collectors not acting in 
their magisterial capacity and Subordinate 
Judges. In these cases the wrong isnot 
confined to the person who paid the bribe; 
the wrong is to the Government and ‘the 
public. - It sullies and makesa breach ‘in 
the tradition of probity which other public 


‘servants have built'up with years of labour; ` 


It affords a handle to the unthioking and 
the hostile against the administration and 
the particular service to which he belongs. 
Under thesa circumstances after making 
every allowance for the various considera. 
tions put forward on his behalf, I am. of 
opinion that the sentencas passed are inade- 
quate. I would -enhance them on each of 
the two charges as follows; six months’ 
rigorous imprisonment and a fina of Ra. 500, 
in default two months further rigorous im- 
prisonment, the sentences to ba consecu- 
tive, and the sentences of simpla imprison-- 


‘ment undergone being considered as part of 


these sentences, 
Crump, J.—The exhaustive judgment- 


“which my learned brother has just deliver- 


ed saves me the task of ‘dealing with the 
various points that have arisen in this case 
at any length. So far as the merits are con- 
cerned I agree entirely with the conclu- 
sidas that hə hag reachsd, ‘Speaking for 
myself, dealing as weare with a cass under 
8. 439, I should ‘be content to express my 
agreement with the conclusions arrived at 
by the two Courts below who haye dealt 
with the facts of thesa two charges. in full 
aad ddequata judgmənts. ; 3 
necessary to say more than that, thea all 


Byt if it ig -- 
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that is necessary to say has been said in 
the judgment which has just been deliver- 
ed, and I do not propose to add anything 
toit. Sofar as the questions of law are 


concerned which have been raised in this 


case I desire to makea fəw remarks. First 
as to the order unders. 14 of the Code of 
Oriminal Procedura: The words used in 
the order areas follows: “To try the case 
relating tothe prosecution of. Mr.J.A. R. 
Cama, Deputy Collector under suspension.” 
Those words must be interpreted in the, 
light of the facts in relation to which they 
are used. The accused was .suspended on 
June 25, 1924, and on August 21, 1924, his 
prosecution was sanctioned under s. 197 of 
the Code of Oriminal’ Procedure. The 
order sanctioning his prosecution dealt 
with all four cases with which we are con- 
cerned in the present proceedings, and it is, 
in my opinion, reasonable to suppose that 
the words which I ‘have quoted from the 
order under s. 14 are used with reference 
to that which had gone before, and are 
meant to cover the four charges for which 
this prosecution had been sanctioned by the 
Government. Thatis,in my opinion, the 
reasonable interpretation of those words, 
and I may point out that the word ‘case,’ 
so far as I am aware, has-no strict technical 
meaning, and is used ina compendious sense 
as covering all charges which may arise 
against an accused person. ‘The order, I 
agree, is not happily expressed, but I think 
that its words, fairly interpreted, are wide 
enough to confer upon the Magistrate juris- 
diction to try all those charges for which 
_ the sanction of Government had already 
been given, - 

Then as regards the question of sanction 
under s. 197 ofthe Code of Criminal Proce- 
dure the fa3t is that the sanction is express- 
ed to be for an ‘offence committed in the 


month of February, and in the margin of 


“the sanction the date given is February 29. 
What happened has bsen explained in my 
‘learned brother's judgment, 


_judgment bound to state the precise day 
on. which: the -ofencs for which sanction 
- is given has taken place. They have elect- 
ed todo so` here, and I think unwisely, bùt’ 
“in allother respacts the offence for which 
the accused has baen tried is in every detail 


the offence for. which the sanction was given, ` 


- and the true light in which to regard the 
matter is this, The Goverament in sanc- 
tioning - the ` prosecution- of the accused 


ýtist JEDRSAT GAMA 0, BUBROR, 


Now under. 
s. 197 the local Government is not in my. 
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erroneously deseribed it as having taken 
place on February..23. When that error 
was discovered and it was an error that it 
would perhaps have been difficult to foresee 
arising as it did from a discrepancy in 
the Hindu and English calendar, they issu- 
ed wifat was not in truth a fresh sanction, 
but wasno more than an erratum correct- 
ing the mistake in the date in the sanction 
they had already given. That isthe light 
in which I look_upon-this--matter,- ard it 
appears tq tie that there was throughout 
these proceedings one offence and one only 
for which the prosecution of the accused 
was directed under s.197, and that, there- 
fore, even apart from the issue of that erra- 
tum, it would have been competent to the 
Magistrate, holding that the offence took 
place on March 1 and not on February 29, 
to have tried the case upon that understand- 
ing without any further sanction from the 
local Government. 

Then as regards the statements under 
s. 162 I wish to say that I.agree with the 
view expressed by my learned brother. that 
the statements recorded by Mr. Kothavalla 
in the confidential enquiry are not within. 
the scope of s. 155. With reference to that 
I would wish to point out what is Mr. 
Kothavalla’s position with reference to this 
case. Heis an officer of the Oriminal In- 
vestigation Department and not an officer 
in charge of a Police station within the < 
meaning of s. 154, and the suggestion 
that as soon as he received information 
from the District Magistrate he must be. 
held to have been empowered to investigate 
by an order under 8.-155 appears to me to 
miss the mark and overlook that which 
really took place according to the evidence, 
What the District Magistrate did was not 
to direct an enquiry unders.155. Heask- 


_ed an officer of the Oriminal LIavestigation 


Dapartment to make confidential enquiries 
for the purpose of ascertaining whether 


any grounds existed for instituting crimi- 


nal proceedings. . That being -so,'it is im- 
possible to. argue that the various étate- 
ments recorded before the order under 
s. 155'-was issued: by Mr. Jayakar falls 


“under 's.'162 of the Code: Thén-as:regards 
‘themisuse of the statements under s.. 162, 
‘ that'misuse is now conceded, Outfit seems 


to me impossible to hold that it is-suffictent 
to vitiate the trial, Thé point in my judg- 
ment is covered by s. 537.0f the Oode of 


- Oriminal Procedure, and in the absence of 


any prejudice to the accused, and there wag 


; plain duty 
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mo. prejudiee as my learned brother has ex- 
P ajned, there igno basis on which sitting 
48 a Court of revision we canjsẹet aside the 
‘proceedings of the Courts below. That i 
‘all that I wish tosay asregards the ques- 
tions of law arising in this case, and I will 
‘only add a few remarks as regards the en- 
hancement of the sentence, : - 
n dt i8 with.much teluctanée that I consent 
tö the exercise of Gur powets trfder 8, 439 tg 
‘enhance thé sentences in these cases, - bút 1 
do so because I céncerve~{hat. it is our 

to do sð. 

ésponsiblé public position atid éxereised 
wide powers. He abused that position; 
and he abused.it in a way which shows that 
he was disposed to corruption when an op- 
portunity offered-itself. In such a case the 
Sentence passed by the Magistrate is not 
adequate to the gravity of the offence, It 
is impossible when such offences as this 
éome to light and when we are asked to 
tnark our sense of their gravity that we 
should abstain from doing so. And thus, 
though I say I do it with reluctance, I con- 
éeiveit to be my duty to substitute for the 


sentence passed by the Magistrate the sen-: 


tence. which my learned brother has set 
out in his judgment. I will only add this 
that in estimating that sentence of rigo- 
rous imprisonment we direct that any sen- 
tence of simple imprisonment which’ the 
accused has already undergone should be 
regarded as having been rigorous imprison- 


ment and deducted from the term now: 


imposed. - i f 
ANA. Application dismissed; 


Sentence enhanced, 


LAHORE HIGH COURT.. 
CxtminaL Revision No. 181-0r 1927, 
‘ August l4, 1927.. 7 |. 
Present :—Mr. Jusuice Tek Chand. 
SAMMAN SINGH—Accusen— PETITIONER 


versus ` : 
“EMPEHROR—ReEsPonpDENT, 


Criminal Procedure Code (Act V-6f 18989), :6. 51 —. 
. Surety bond—Failure of surety to: produce ‘accused : 
` „on day fixed forgappearance—Magistrate noti holding. 


Couré on that day—Bond, whether forféited. -, 
“The failure of a stirety to produce:an accused on 


- the day on which he has undertaken to produce him, 


will not cause ‘forfeiture of his bond, where the 
Judge does not hold Court on that.day; ~,- 


ee "5. Oase reported by the District Magistrate, 


- faui ddan 0, abide, ey 
Amritsar, with hig-No, 93477/1924; dated - 


The accused held aà ` 


toé t: O. 192 


the 12th February, 1927. 
REPORT.—FAOCTS.—In the case of 


Pal Singh and Saudagar Singh etc., under 
.8. 497/498, Indian Penal-Cede, the accused 


Samman Singh and Kesar Singh stood 
sureties to produce certain persons in Court 
en 2nd June 1925 ; but they failed to do so. 


Hence they were ordered to pay Rs. 1,000 . 


Sach by way of penalty under a. 514, Ori- 


bihal Progeduiré Godé, . g u 
_ The accused, on con¥ictién by Sardar Araf 
Singh exercising the powers of a Magis 
trate of the First Class in the Amritsar 


District were sentenced, by order dated 6th 


February, 1926, under s.. 514 of the Crimi- — 


nal Procedure Code, to pay Kė. 1,600 each as 
penalty. 


GROUNDS.—This is an application 
for revision of order passed under s. 514; 
Criminal Procedure Code, by Sardar Arur 
Singh,Magistrate, First Class, forfeiting the 
amount of security given by -the appli- 
cants for the appearance in the Court of cer- 
tain persons, on the ground that on 2ad 
June, 1925, they did not produce these per- 
sons in Court. ' 

I am ‘satisfied that good reasons exist 
for the delay ia putting this application, 
I recommend that it be taken into con- 
sideration on the following grounds: 


1. That on 2nd June, 1925, the Court 
beforewhich appearance was to be made did 
not in point of fact sit ; and . - 

2. - that in the case of Kesar Singh ‘ap- 


.pellant no personal bond had -been taken 


from the person for whom he was asked to 


give security. Therefore, it is argued that 


no bond should be taken from him.asa 


surety'sliability cannot be greater than his . 


principal. f 


Mr. Raj Krishna, for Government Advo- 


cate, for the Respondent. > aed 


ORDER.—On. the 16th of May, 1925, 


one Pal Singh lodged a complaint under- 
-gs, 497-498, Indian Penal Code, against ..’ 
‘Saudagar Singh’ and Myssammat Gura,- 
Bailable warrants’ for Rs, 1,000 were issued- 


against both Saudagar Singh and Mussam- 
mat Guro for appearance in Court on the 
2nd of June, 1925. These warrants were 


_ served ‘on the 23rd of May, 1925, on which ` 
date Samman Singh and Kesar Singh petj--- 


ae Note: No amount has yet been realized. i 
. Lala. Fagir Chand and Lala Har Perskad, . 
_ for the Petitioner. ' 
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tioners executed bonds undertaking to pro- 
duce the accused persons before the Court 
on the 2nd of June, 1925. ao. 
It appears that on the 2nd of June, 1925, 
the Magistrate Sardar Arur Singh did not 
hold his Court but had gone to Gurdaspur. 
The Reader made a note “cn the record 
that Pal Singh complainant was present 
but that the accused persons were absent, 
that the warrants had not been received 
back after service and that thecase should 
come up onthe 6th of June, 1925. The 
complaint was ultimately withdrawn_ by 


Pal Singh on receipt of Rs. 1,800 from Sau- -> 


dagar Singh, F 

The Magistrate Sardar Arur Singh took 
proceedings under s. 514, Crimiral’ Pro- 
cedure Code, against the two petitioners 
who had, aè already mentioned, under- 
taken to produce them in Oourt on 
the 2nd of June, 1925, and ordered that 
the amount of the security be forfeit- 
ed, On revision, the learned District 
Magistrate, Amritsar, has forwarded the pro- 
ceedings to this Court with a recommen- 
dation that the order of forfeiture be set 
aside. After hearing Mr, Fakir Ohand for 
the petitioners and Mr. Raj Krishna for 
the Orown I amof opinion that the recom- 


mendation of the District Magistrate must . 


be accepted and Sardar Arur Singh’s order 
of forfeiture set aside. The Magistrate did 
not hold his Court on the 2nd of June, 
1925, the only date on which thé peti- 
tioners had undertaken to produce the ac- 
_ cused persons. When the Magistrate him- 


self was not holding his Court the accus-. 


ed were under no obligation to appear nor, 
the sureties under any obligation to ` pro- 
duce them. I, therefore, accept the peti- 


tion and set aside the order of the Magis- ` “ne. 2 
' the-Commissicner toexamine accounts was ` 


trate forfeiting the amount of the security 

„of Rs, 1,000 each furnished by each of the 

petitioners, - 
A. N. As 


BOMBAY HIGH COURT. - 
URIMINAL APPLICATION For REVISION 
. - Nò17 or 19275 - ` 
June, 28 1927. - 


Present:—Mr. Justice Madgavkar ' 
and Mr. Justice Patkar. 


© NANA KHANDERAO GHADGE —. 


AcCoskD—PETITLONER 
versus 
EMPEROR: Opponent. 
Criminal Procedure.Code (Act V of 1508), 8. 109p (a) 


7 


NANA KHANDERAO GHADGE V, EMPEROR. | 


Petition accepted, `` 
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—Offence committed before Commissioner appointed 
by Court—Power of Court to make conpldint—Com 


“missioner, status of. 


A Court which has appointed a Commissioner to 
examine accounts is competent to make a valid com- 
plaint under s.'195 (a) of the Criminal Procedure Code 
in respect of an offence committed by a: person be- 
fore the Commissioner under s. 179 of the Penal 
Code. Commissioner is a public servant subordi- 
nate to the Court which appointed him. | 


Criminal . application for revision against 
an order of the Sessions Judge, Satara, 
confirming that. of the Sub-Divisional 
Magistrate, First Class, at Satara. 

Mr. Ambedkar (with him Mr. K. A. 
Padhye), for the Applicant. i 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 


JUDGMENT.—The petitioner Nana 
Khanderao has’ been convicted under s. 179, 
Indian Penal Code, for refusing to answer 
questions put to him by the Commissioner 
appointed by the Subordinate Judge of- 
Koregaon. . The learned Subordinate Judge - 
under s. 195 of the Code of Oriminal Prece- 
dure: sanctioned his prosecution under s8.: 
179 of the Indian Penal Code and he has 
been convicted and applies in revision. 
The single ground taken in revision is that 
thesanction by the Subordinate Judge is 
incompetent and should have been by the 
Commissioner. The offence alleged being 
under s. 179, Indian Penal Code, the sanc- 


. tion would naturally be under s. 145, cl, (a), 


of the Code of Criminal Procedure. The . 


: question on the present application ‘is 


whether the Commissioner before whom 
the alleged offence tcok.place was or wes 
not subordinate to the Subordinate Judge, 
Itis conceded that the Commissioner is 
a public servant under s. 21, cl. (4), of the’ 
Indian Penal Code. In the present case, 


appointed under ©. XXVI, tr.ll and 12, 
Hewas appointed by the Subordinate Judge; 
the Subordinate Judge could have termi- 
nated his appointment at anytime; his 


- specific duties were laid down with instruc- 
: tions: and under O. XXVI, r. 12 cl. (2), the, 


Subordinate Judge had power to direct 
further inquiry if he had reason to ke dis- 
satisfied with the proceedings and report of > 
the Commissioner. It is difficult, in our 
‘opinion, to-conceive of greater subosdination 
than what is implied by all th@sé acts. Ap.’ 


` pointment, exercise of power and termina- 


yicn of appointment were all throughout 
in law eubject to the orders and supervision, ` 
of tLe, Subordinate Judge, Reliance wag 


z 


iio 4 
placed for the petitioner on the case of 
Narasimhayya v. Venkatasawmi (1). There 
in the judgment it was observed (page 586*): 
“The subordination of one public servant 
to another may arise either from express 
enactment or from the fact that both public 
servants belong to the same department, 
one being superior in rank to the ofher.” 
There it was held that a Village Munsifin 
Madras to whom a theft was reported was 
not subordinate to the Sub-Magistrate., 
The dictum has no application to the facts 
ofthe presentcase. As far as we can judge 
of the intention of the Legislature and in the 
light of public policy the offence to refuse to 
take the oathand answerthe questions put 
by the Commissioner appointed by the 
Court is an offence against the Court itself, 
and the Court perhaps can more appropri- 
ately considér the question of sanction 
rather than the Commissioner appointed hy 
it. Forthe purposes of the precent appli- 
cation, however, it is not necessary to con- 
sider this question more deeply. | 

We hold that the Commissioner was 
subordinate to the Subordinate Judge who 
appointed him and the sanction is, there- 
fore, proper. The application fails and is 


dismissed. l 
A, N. A, : _ _ Rule discharged. 
(1) 18 M. L., J. 584; 4 M. L. T. 214; 8 Or. L. J. 72. 

_ *Page of 18 M, L, J.—[Ed.] 7 





MADARS HIGH COURT. 
CRIMINAL APPEALS Nos, 406 anp 407 
- oF 1926. : 
“ January 12, 1927, 
: Present:-—Mr. Justice Jackson. 
PUBLIC PROSEOUTOR— APPELLANT 
T Versus 7 
GANAPATHI HEGDE AND ANOTHEKR—- 
s A jaw) 6, 1928, r. 80 (1) 
[adr ehicles Rules, 1928, r. — 
bee A of whether may be taken during 
Wa een of the Madras Motor 


Vehicles Rules does not mean at the expiry of every , 


twelve months but means once in a calendar year. 
\ 


Where the registration certificate for running a ` 


otor bus expired on 29th March, 1926, but an appli- 
oles for renewal was not made till some days there- 


` after: o d ae ; 
5 Held, that the owner -was not guilty of an offence 


der r. 30 and that if a certificate was obtained before 
the end of December 1926, r; 30 would be sufficiently 
comptied with, boa | 

Criminal appeajs-againet the dequittal of. 
the aforesaid aceuged by the Sjationary 
e * 5 ° a = . 


|| 


PUBLIO PROBECOTOR v. GAKPATHI REGDE. 


(106.1, O. 1927) 
Sab-Magistrate, Karkal,in ©; C. Nos. -99 
and 100 of 1926 on his file respectively. 
FAOTS.—The accused was the Manager 
of Karkal Motor Service in South’ Kanara 
and was charged with having allowed his ` 
bus to run for hire after 29th March, 1926, 
without getting the registration certificate - 
of the bus renewed and thereby committed 
a breach of m 30(2) ofthe Madras Motor 
Vehicles Rules punishable under s. 16 of the 
Indian Motor Vehicles Act VIII of 1914. The 
accused was granted a certificate in 1925 
and it expired on the 29th March, 1926, but 
the application for renewal was- not made 
till 8th April and was not received in the 
Collector's ‘office till 10th April, 1926. £ 
Rule 30 (2) runs as follows.— Every 
motor vehicle which is let or plies for hire 
shall be registered annually.” The Bub- 
Magistrate held on a construction of the 
rule andon a comparison of r. 33 of the 
rules relating to Heavy Motor Vehicles. 
Ralés which stated that “c>rtificate shall 
continue in force for a period of not more 
than 12 months.” That the registration 
certificate in this case need not be renewed. 
exactly 12 months after its issue and that 
the certificate granted in 1929 did not cease 
to bein force after 12 months but that the 
Tule only required-that the registration — 
certificate should be renewed every year 
i. e„ calendar year which in the present 
case expired only on 31st December, 1926. 
The application for renewal made in April 
1926 was held to be in time. The accused 
was accordingly held not guilty. 
Mr K. Sanjivi Kamat, for the Appellant, 
Mr. K. Y. Adiga, for the Respondent. -` 
JUDGMENT .—The accused was pro- 
secuted for not registering annually bis 
motor vebicle as required by r. 30 (1) of the 
Madras Motor Vehicles Rules, 1623. The 
Sub- Magistrate acquitted him holding that 
annually means once sometime in- 1927 and 
£d on. Iam not prepared to say that this 
is wrong. Ifthe time ‘was strictly for 12 | 


~ months it would have been said so (vide 


Form G condition 1.) Accordingly the ap- 
peal is dismiesed, 4 
V.N. V. 


Appeal. dismissed, 
A N. A, | 


r` 
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BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR Revrsion No. 409 
ts or 1926. 

_ February 7, 1927. : 
Present :—Mr. Justice Fawcett and Mr, 
Justice Patkar. 
CHHAGAN VITHAL—Accusnrp— 


PETITIONER ue 
versus 
EMPEROR—Opponent. i 

Penal -Code (Act XLV of 1860), 8..3889—Wrongful 
restraint, what constitutes—Presence of person ob- 
structed, whether necessary—'Any direction’, meaning 
of—Vertical direction, whether included—Offence and 
mere infringement of property rights, difference be- 
tween, 

The physical presence of the person obstructed at 
the moment of obstruction is not necessary for the 
commission ofan offence under s. 339 of the Penal 
Code, [p. 11], col. 2.] 2 

Section 339 of the Penal Code covers the case of 
obstruction to a person who reasonably wants to go 
in any direction, even vertically upwards if he has a 
right to do so. [ibid.] ; 

. But the section does not cover cases where there 
is no ordinary or special reason fora person to pro 
ceed in the direction which is obstructed. [p. 112, col. 


During the absence of the complainant the accused 
constructed a tin projection hanging over the com- 
plainant’s court-yard at a height ofover6 feet. The 
projection was such that it did not prevent anybody 
from moving under it but only caused obstruction 
to white-washing and repairs : i 

‘Held; that the accused was not guilty of an offence 
under s. 339, Penal Code. [ibid.] 


Criminal application for revision against 
an order. passed by the Sub Divisional 
Magistrate, First Class, at Broach. 

Mr. M.T. Patel with him Mr. K. V. Patel, 
for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. é ` 

Mr. J.G. Mody, for the Complainant. 


JUDGMENT. . 

Fawcett, J.—The petitioner has been 
convicted of the offence of wrongful restraint 
under s. 341, Indian Penal Code, and sen- 
tenced to pay a fine of Rs. 15. The Magis- 
trate found that the accused had put a tin 
projection- over the complainant's com- 
pound-wall, so as to hang over his paved 
court-yard; that the projection was six feet 
and ten inches above the ground and was 
high enough for any one to move below it; 
but thatit would be an obstruction, when- 


. ever the wall had to be white-washed or 


repaired, He held that the case, therefore, 
féll under s. 341 of theIndian Penal Code. 
He remarks in his judgment that this pro- 
jection did not exist before the complainant 


OSHAGAN VITAL b. EMPEROR; 


111 
went away to attend a marriage, and ihat 
on his retūrn it was there. 

Two objections have been taken to the 
conviction. The first is that the complain- 
ant was absent at the time the projection 
was put up, and so there can be no offerce 
under s. 341, Indian Penal Code. On this 
point, however, I agree with the view taken 
in Arumuga Nadar v. Emperor (1) that 
there is nothing in s. 339, which requires 
the physical presence of the person obstruct- 
ed at the moment of obstruction. The case 
of Emperor v. Rama Lala (2) which is relied 
uponisona different point, viz., whether 
obstruction to a person taking his cart 
by a path falls within the section, 
when no obstruction is offered to that per- 
son passing along it without his cart. 

The second objection is that the projec- 
tion does not prevent the complainant from 
proceeding in any direction such as referred 
to ins. 339, and the question is whether this 
section covers a person proceeding in a 
vertical direction, as he would have to doto 
be obstructed by this projection. 

In my opinion, the section does cover the 
case of a person reasonably wanting to 
go vertically upwards, ifhe has a right to 
do this, and being prevented from so doing 
by a voluntary obstruction. It. would, for 
instance, in my opinion, cover the case of a 
person going up a mountain, if he has a 
right to getto the top and is voluntarily 
obstructed from so doing. The path might, 
in parts, be atan angleof 75 degrees; what. 
difference does it make if the angle of pro- 
gression is even 90 degrees? The only real 
question is, has he a right to proceed in that 
direction? - i 

Again, take the case of a house owner 
wanting to get on to his roof and being. 
obstructed from doing so. This would 
surely becovered bys. 339, just as it has 
been held to cover the converse case cf a, 
person wanting to get down from the roof 
ofa house, and being obstructed by the 
accused's removal ofaladder: In re Telapolu 
Subbada (3), 

Suppose that there isa procession going ` 
on the other side of a wall, and its owne? 
wants to view it by placing aladder or steps 
against the wall,andthen standing on the 
latter, but is voluntarily obstructed in sö 


1) 8 Ind. Cas, 757; 34 M.547; (1910) MW. N, 70% 
on L. T. 103; 11 Cr. L. J. 708, ie ii S 
i (2) 19 Ind, Cas, 177; 15 Bom, L, R, 103; 14 Cr, L, J, 


(3) 1 Weir 310, n AY 
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doing; I should say the-case would fall 
under a. 339. Even ifbe was absent, and 
the obstruction was deliberately put to pre- 
vent him doing this at the time the proces- 
sion was to take place, I would still say 
that it is covered. 

On the other hand, I think thé section 
obviously does not.cover cases, where there 
is no ordinary or special reasen for a person 
to proceed in the direction which is obstruct- 
ed. To hold otherwise would be to render 
criminal acts which do not really affect the 
“personal liberty of the subject” to go when 
and where he likes, which has been said to 
be the object of the protection afforded by 
this section: In re Saminada Pillai (4). lt 
would, in fact, make a person, who. merely 
infringes an easement, criminally as weil 
as civilly liable, although such an infringe- 
ment does not involve any obstruction to 
the natural or reasonable movements of apy 
person. This would be to depart from the 
rule of strict construction of a penal law, 
which “requires that the language shall be 
so construed that no cases shall be held to 
fall within it which do not fall both within 
the reasonable meaning of its terms and 
within the spirit and ecope of the.enaci- 
ment” (Maxwell on the Interpretation of 
Statutes, 6th Edition, page 463). The 
Iilustration to s. 339 refers merely to the 
ordinary case ofa path. . 

In the present instance, the Magistrate 
finds thatthe projection does not prevent 
any one moving below it, but that it is an 


obstruction to white-washing or repairing. 


this wall. This, in my opinion, is not 
equivalent to preventing any person from 
proceeding, etc., within the meaning of s. 33y 
and the facts found do not, in my opinion, 
bring the cage under that section. 

I would, therefore, set aside the convic- 
tion and-direct the fine,if paid,to be re- 
- funded. os 

.Patkar, J.—I agree. In this case the 
complainant went to Navsari on May 22,1926, 
and returned on the 24th. In the interval, 
on May 23, 1926,.the accused put in a tin 
projection over the complainant's compound 
wall. The complaint was filed before the 
Magistrate charging the accused with the 


olfence of wrongful restraint under s. 341, - 


Indiah Pepal Code, in that by virtue of this 
tin projection he obstructed the free move- 


ment of the complainant and also with the’ 


offence of insulting the compleinant -under 


° (Q 1 Weir 399 at p. M0, 
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s. 504, Indian Penal Code. .The accused was 
acquitted of the offence under s. 504, but the - f 
accused was convicted under s. 841 on the- | 
ground that though the projection was 
high enough—six feet arid ten inches—for 
any one to move below it, the projection 
would stillbe an obstruction when tke. wall 
would be white-washed and ‘repaired.’ 

It was urged on behalf of the accused that 
undere. 339 the obstruction was a wrong 
against the person and should be go com- 
plete.and successful as to prevent the per- 
son obstructed from proceeding in any qi- 
rection in which he has a right to proceed, 
and reliance was placed on the case 
of Emperor v. Rama Lala (2) where the 
accused was acquitted on the ground that 
though the complainant was hindered from; 
driving his cart through the passage, he . 
himself was unobstructed. It was also 
argued that as the complainant was absent, ` 
no offence under s. 341 was committed, The 
case of Emperor y. Rama Lala (z) was con- 
sidered in a later case of Lahanu Manaji v, 
Emperor (5) where the accused were convict- 
ed for wrongful restraint inasmuch as they 


- obstructed the complainantfrom proceeding . 


with his bullocks ina direction in which he 
had a right to proceed with ‘his ‘bullocks. ' 
Section 339-of the Indian Penal Code is. 
primarily intended to penalise a parsonal 


- obstruction. In certain conceivable cases an 


offence might be committed even though: 
the complainant may not actually be pre- 
sent, ‘as for instance, in the case of Arumuga 
Nadar v. Emperor (1) where, -during the: 
temporary absėnce ofthe complainant, the 
accused put a lock to the outer door aud 
thereby obstructed the complainant from 
getting into the house. But the fiading in 
the present case is that the accused's act 
did not obstruct the complainant's move- 
ment as the tin projection was six feet and `’ 
ten inches high. The ordinary, normal 
and reasonable movements of the complain- 
ant would not in any way be interfered 
with by this tin projection. The obstruc-' 
tion to the white-washing and repairing of 
the wall does not amount to an obstruction’ . 
of the complainant to proceed in any direc- `. 
tion in which he has a right to proceed, . 

I, therefore, think’ that the conviction 
should be set aside, the accused should: be ` 
acquitted, and the fire, if paid, should be 
refunded, ; `A 

ANA. Accused acquitted 

“(8) 01 Ted, Cas, 811; 8? Bom, Li Ry1418; 27 Cr. Ly: 
8,120, A, L R. 1086 Bom, 118, : 
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BOMBAY HIGH COURT. ai 
ORIGINAL Civic Sut No. 1664 oF 1918. 
ORIGINAL O1viL JURISDICTION Sut No. 3163! 
f i oF 1920. -- i = 


a. ~ August 11, 1926. . > E 


«> . Present:—Mr: Justice Mirza. pri 
KESSERBAI—PLAINTIFF § 
3 => versus --. ` 
KAKU VALLABHDAS RAVJI: 
—DEFENDANT 


Versus | 
KARSONDAS DAMODAR & CO. 
-  — DEFENDANTS. ` ` 2 
Civil Procedure Code (Act V of 1908), O: XXI, 
r. 62—Partnership action—-Receiver, appointment of— 
Execution of decree against parinership-~Charging 
order—Priority.. - 
” It hasbeen the recent practice of the Bombay High 
Court for a Chamber Judge to make a: charging order 
whenever execution is sought against assets in the 
‘hands of a Receiver appointed bythe Court ina 
partnership action. [p. 113, col. 1.) uF = 
The creditor who obtains such ʻa charging action is 
‘entitled to rank in priority to all other creditors who 
have not obtained charging orders or who are not 
otherwise attaching creditors. [p. 117, col. 1. Par 
Kewney v. Attrill (1), Shidlingappa v. Shankarappa 
(2), Haji Ismail & Co. v. Rabiabai (3) and Visva- 
nadhan Chetti v, -Arunachalam Chetti (4), dis- 
cussed. f i zon E 
Mr. Mulla, in support of the summons. 
. Mr. Pandia, for the Defendant, in Suit 
No, 3163 of 1920. : 
<Mr. B. J. Desat,. for Bilasra, 
‘cause... - . . aa 
JUDGMENT.—This is a ‘sumniona 
taken out by the-plaintiff in Suit No. 3163 of 
1920 for directions,’as’ to whether the plaintiff 
in Suit No. 1664 -of -1918 is entitled to 


| ‘priority over the other creditors of the firm’ 


of Messrs. Karsondas Damodar `‘& Oo., by 
yeason of the charging order dated October 
7, 1925, and for costs, : Ee 


` I made thecharging ordér ‘on October 7, 
1925, as Ohamber Judge followinga long- 
standing practice of-this Oourt whereby 
such charging orders are made whenever 
execution is sought against assets in the 
hands of a Receiver appointed ‘by the 
Court. The practice was started by Macleod, 
J., as Chamber Judgé, and has been follow- 
ed by succeeding’ Chamber Judges. The 
older practice of issuing in.such cases a 
. notice to the officer concernedin the manner’ 


provided by O. XXI, r. 52, was abrogated- 
and the party seeking execution was requir- . 


ed instead to obtain a charging order from 
the Judge.- The. practiceof this Gourt in 
such cases has, since the institution ‘of these 


8 


to show 


(page 346%) :— 
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charging orders, been to order pro rata 
distribution of the net assets in the hands 
of‘ the Receiver among all the creditors of 
the partnership notwithstanding the. charg- 
ing orders so granted. i 

Our charging orders are taken from the 
óne formulated by Kay, J., in Kewney v.. 
Atirill (|). En that case after judgment had 
been pronounced in a Chancery” action. for. 


p ‘ dissolution of a partnership, and a Receiver. 
BILASRAI LAXMINARAYAN—PLAINTIFE ` 


had been .appointed, a creditor obtained, 
judgment in the Queen's Bench Division 
against the firm for the amount of his 
debt and costs, He-applied in the Chancery 
action for leave to execute his decree against 
the assets in the hands of the Receiver. Kay,. 
J., made an order giving the judgment- 
creditor a charge for his debt and costs on 
all the partnership monies come or coming to 
the Receiver ; he, the creditor, undertaking. 
to deal with the chargeaccording to the order 
of the. Court. In making the charging 
order Kay, J, -made hisintention clear as. 
follows (page 346*) :— - BY ook 

“If there is a bankruptcy the trustee 


- in bankruptcy will -take subject te prior 
` equities and, therefore, subject to a charge, 
-I give the 


applicants, the judgment: 
creditors, a charge now on the moneys 
which are in the hands of or maybe taken 


‘ possession of by the Receiver, and they must 


undertake to deal with the charge accord- 
ing tothe orderofthe Court, The charge 
will be for the judgment-debt and costs and 
interest at four percent. andthe costsin 
Chambers and here, The intention of the- 
Court is to preserve to the applicants all 
the rights which they would have had if 
they had issued execution and the Sheriff 
had seized and sold the assets to-day.” i 


It is clear from the judgment of Kay, J.s 
that it wasnot his intention to deprive the ` 
execution creditor of the benefit of his. 
execution owing to the accident that the 
assets against which execution was sought 
to be levied were in the hands of an officer 
ofthe Court. By his .charging. order he 
effectively preserved to the execution. 
creditor the benefit to which he would in. 
law be entitled but postponed the payment. 
until further orders. In thecourseof argu-. 
ments from the Bar Kay, J., however, is 
reported to have made the following remark: 

if. 


- (1) (18871)-34 Oh. D; 345; 56 Li J. Oh, 448} 55 L Ù 
805; 33 W.R. 191. ~~ Woe Scie 


“Page of (1887) 34 Ob, Di Ba] I = 


Me > 


_ “By the appointment of a Receiver the 
Court aims at equality amongst-the credit- 
ors. If I give you leave it must be on 
your undertaking to hold the proceeds and 
deal with them in accordance with any 
order the Court may make.” 

‘Those remarks form no part of the judg- 
ment of Kay, J., and the judgment makes 
it clear that it was not the intention of 
Kay, J., by the charging order to deprive 
thé execution creditor of any fruit of his 
execution. The form ofthe charging order 
adopted in English practice is set out in 
Seton on Judgments and Orders, 7th Edi- 
tion, Vol. I, page 471, as follows:— ` 
“Upon motion &c., by Counsel for A. B., and 
upon hearing Counsel for theplaintiffand the 
defendant. This Court doth declare.that the 
said-A. B. isentitled toa chargefortheamount 
of his judgment debt, interest, and costs 
recovered against the defendant by judg- 
ment dated &c., in an action in the K. B. 
Div, of C. v. D.,-and for costs of the said 
- order dated &c., and of this application to 
be taxed &c., upon the assets which now 
are in or hereafter come to the hands of 
- the Receiver in this action, the said A. B. 
‘by his Counsel submitting that such charge 
shall be dealt with insuch manner as the 


Judge shall direct, the intention of this ` 


Oourt being to preserve to the said A. B. 
such legal rights as he would have-had if 
the sheriff had seized under the execution 
and sold on this day.”  - - 


In Shidlingappa v. Shankarappa (2) our 
Appeal Court has referred to and comment- 
ed on Kewney v. Attrill (i), In the case 
before the Appeal Court the plaintiff and 
defendants traded in partnership and ina 
suit for dissolution of partnership a decree 
. Was passed appointing a Receiver with the 
usual directions for accounts and enquiry. 
In the meanwhile, a creditor of the part- 
nership had sued the plaintiff and the 
defendants for the debt due to him, but the 
Court had passed a decree against the 
plaintif alone, leaving his rights against 
the defendants to be settled in the accounts 


under the decree dissolving the partner- ` 


ship and appointing the Receiver. The 
plaintiff had satisfied the decree and had 
instituted a suit to recover from the defend- 
ants their share of the decretal debt. 
The Sybordinate Judge had awarded the 
plaintiff's’ elaim. The Appeal Oourt upheld 
the Subordinate Judge’s judgment to the 


„=(2)-28 B. 176; § Bom; L. R, 912 


` Attrill (1).” 
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extent that the plaintif was entitled to 
call upon the defendants to meet their 
share of the liability which had been dis- 
charged. The Appeal Court, however, pro- 
ceeded to discuss the ratio decidendi in.. 
Kewney v. Attrill (1). 'Chandavarkar, J., 
remarks as follows (page 179*):— : 

“ As between the parties to the present . 
suit; however; there has been already a. 


. decree dissolving the partnership, ordering 
. accounts to be taken and the debts of the 


partnership to be paid, The mutual righis 
and liabilities of the parties to this action 
for contribution must, therefore, be decided 
with reference ‘to that decree. . By it not 
only was the partnership declared dissolved 
and accounts directed to be taken, but a 
Receiver was appointed to recover | out- 


standings, pay debts, and do all that might .. 


be necessary. By the appointment: of. a 


. Receiver the Court must be taken to have 


aimed at equality amongst the creditors. It 


-was open,ofcourse, to any creditor of the 


partnership to sue the partners and obtain 
a decree for the recovery of his debt; but 
no creditor, after the appointment of a 
Receiver, could execute any ‘decree, obtained 
after that appointment, to the prejudice ‘of 
other ‘creditors of the partnership. To 
obtain satisfaction of it he was bound to go to 
the Court which had appointed the Receiver 
and take its directions, That was recogniz- 
ed as the law in such cases in Kewney v. 

The above remarks of the Appeal Court 
appear to me to be obiter dicta.’ With great 
respect I am unable to agree with this state- 
ment of the effect of Kewney v. Attrill. (1), 
There is. no reason adduced why in the 
case of the dissolution of a partnership:-the 
judgment-creditors ` of the partnership 
seeking execution should be put on -a level | 
of equality with all other creditors of the 
partnership, both ascertained and un- 
ascertained. There is no analogy inthe case 
of a partnership with that of the insolvency 
of an individual or the winding up of a 
limited liability Company. The creditors of 
a partnership have their remedy not only 
against the partnership assets, but against 
the private property of the partners. Where 
an individual is adjudicated bankrupt or 
a company has gone into liquidation it may 
be equitable to hold that as the Court is - 
administering the affairs of the bankrupt or 


‘of the Company by means of its Official 


Assignee or the liquidator as the case may 
“Page of 28 B.—[Had.] . 
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be that all creditors, whether judgment- 
creditors or ordinary creditors,should rank 
equally. Indeed the Insolvency Act and 
the Companies’ Act provide that onadjudica- 
tion of a person or liquidation ofa corn- 
pany all executions: then pending against 
the property of the insolvent or- the assets 
of the Company cease. 
administration suit the suit “is primarily 
for the benefit of the creditors of the 
deceased, and where the assets are in the 
hands of the Court through ita Receiver, 
equity requires that all creditors should 
rank equally and there should be no scram- 
ble among .them -for priority “as the 
liability of thé legal representative is to 


the extent of the estate only, But in the’ 


case of a partnership, the liability of the 
partners is unlimited. I am unable to 
appreciate why the Oourt should aim at 
equality among the creditors of a partner- 
ship firm. A suit for the dissolution of a 
partnershio cannot be said to be for the 
benefit of- the creditors; it is primarily 


for ths benefit of the partners themselves, 


If the debts of the partnership are to 
be ascertained by the Court that is because 
the rights of the partners inter se in respect 
of the assets cannot be determined until 
such debts are ascertained and provided 
for. .Ordinarily there is no reference to the 
Commissioner in a partnership suit requir- 
ing him to pay off the debts of the part- 


nership or to invite créditors’ claims. “In 


an administration suit the Oommissioner 
has to invite creditors’: claims which on 
being proved may be paid off from. the 
- ‘assets in the hands of the Court. 

In Haji Ismail & Co. v. Rabiabai (8) an 
attorney claimed alien for his costs against 
certain partnership assets. :The plaintiffs 
had obtained a decree against the defend- 
ants and were granted leaveto levy execu- 
tion against the assets of the partnership 
in the handsof the Receiver. They took 
out a garnishee notice against the Receiver 
to pay the monies to the plaintiffs. Macleod, 


J., held that the moneys in the hands of ` 


the Receiver were subject to the lien of the 
Solicitor in the partnership suit for his costs, 
With regard to the procedure adopted in 
execution, however, he remarked as follows 
(page 485*):— 
“the procedure adopted by the plaint- 
iffg in this suitis, in my opinion, wrong. 


_ (3) 4 Ind. Oas. 135; 34 B, 484; 11 Bom. L. R. 1062, 
*Page of 34 B,—| Hd.) 
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In the case of an- 
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They should not “have issued execution 
against theassetsinthe hands of the Receiver. 
The proper course was to ask the Oourt for 
acharging order in the form granted by 
Kay, J., in Kewney.v. Attrill (1). The 
assets of the partnership can then be dealt 


with by the Court by giving directions to. 


the Receiver and it is desirable that this 
procedure should be followed in future.” 
By this judgment Macleod, J., instituted 
the practice of charging orders on assets in 
the hands of Receivers. There is nothing 
in Macleod, J.s judgment, however, to 
warrant the conclusion that by giving the 


-charging order the Court aims at equality 


among the creditors irrespective of their 
rights as attaching creditors, 

Pratt, J.; had asimilar point before him 
which he has dealt with in an unreported 


judgment in Kakubhai Bhimji v. Hargovan ` 


Kanji, O. O.-J. Suit No, 1934 .of 1919, 
decided on December 23,1920. The.applic- 
ant before the learned Judge had obtained 
a decree against the partnership firm. He 
obtained a Judge’s order giving him leave 


‘to attach in execution of his decree the 


moneys of the partnership in the hands 
of the Receiver. The applicant thereafter 
applied to the Judge for an order on the: 
Receiver to pay to-him the amount of his 
decree. The learned Judge held that the 
procedure adopted. by the applicant was 
altogether wrong and misconceived. He, 
should not haveissued execution against. 
the assets in the hands of the Receiver, but 
should have applied for a charging order 


in the form granted in Kewney v., Attrill | 


(1). -The learned Judge proceeds: “The 
effect-of-the judgment in that caseis well 
stated. by Chandavarkar, J., in Shidlingappa 
v. Shankarappa (2),” and cites with approval 
the passage from~ the -judgment of 
Chandavarkar, J., which I have above set 
out and from which 1 respectfully dissent. 
The learned Judge further proceeds:—_ .. 

“The procedure adopted by the plaintiff 
in this case was condemned by the present 
Ohief Justice in Haji Ismail & Co. v. 
Rabiabi (3), His Lordship in that judgment 
said it was desirable that the procedure laid, 
down in Kewney v. Attrill (|) should be, 
followed in future. But unfortunately, it 
does not appear that much atténtion has 
been paid to that direction. It sheuld be 
clearly understood -that the appwintment of 


a Receiver of partnership assets operates as 


an injunction not only to partners, but also 
to creditora: and that no creditor is entitled 


er cr e 
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to payment except under the directions of 
the Court and the Court will not direct pay- 
ment until all the assets have been realised. 
A creditor who has obtained a decree may 
obtain priority by obtaining the ‘ charging 
order’ in the form prescribed in Kewney v. 
Attrill (1). But even that order is given on 
an undertaking to deal with the “charge 


“ according to the orders of the Court.” 


Pratt, J., recognized in his judgment that 
by obtaining a charging order the creditor 
would prima facie obtain priority, but-that 
priority. would be subject to the further 
orders of the Court. . : 

With great respect, I am of opinion that 
there wasnoneed for our Courts tocom- 
plicate the procedure in execution by in- 
venting aform of charging order for which 
there is no warrant under the Code of Civil 
Procedure. Order XXI, r. 52, of the Code of 
Civil Procedure is applicable to such cases. 
It provides:— . > > < oe 

“Where the property to be attached is in 
the custody of any Court or public officer, 
the attachment shall be made bya notice 
to such Court or officer, requesting that such 
property, and any interest or dividend te- 
coming payable thereon, may be held sub- 
ject to the further orders_ of the Court from 
which the notice is issued: 

“ Provided that, where such property is 
in “the custody ofa Court, any question of 
title or priority arising between the decree- 
holder and any other person, not being the 
judgment-debtor, claiming to be interested 
in such property by virtue of any assign- 
ment, attachment or otherwise, shall be 
determined by such Court.” | 
_ The provisions of O. XXI, r. 52, appear 
to me to be wide enough to protect the 
Receiver as well as the interests of which 


_ he is the custodian. 


Order XXI, r. 52, has now- been construed 
in the recent Full Bench decision of the 
Madras High Oourtin the case of Visva- 
nadhan Chetty v. Arunachalam Chetti (4). 
That case decides that :— : 
“Where the property attached is in the 
custody of a Court it is the duty of such 
Oourt to hold it at- the disposal of the 
attaching „Court and it is the duty of. the 
attaching Oourt, if the property attached. 
is: moftey, , to call upon - 
Court topay itinto the attaching Court’ 


(4) 60 Ind. Oas, $02; -44 M. 100; 39 M.L. J. 608 
aa 744; 28M, L., T. 412; 


, 


(1921) M, W, N. 14 
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and in other cases, to provide for the 
realization ofthe property, and ‘to divide 
the money or proceeds rateably between the 
attaching decree-holder and the other decree- 
holders who are entitled to. distribution 
under s. 73, Civil Procedure Code, viz., 
those who have applied to it for execution 
before the receipt of such assets. i 

“Where the property in the custody 
‘Court is the subject of several attachments 
in execution of several decrees the custody 
Court must award priority to the first in 
point of time., If the other decree-holders 
want to share in the rateable distribution 
they must apply in time to the first 
attaching Court. -The power conferred on ` 
the custody Court by the proviso to O. XXI, 
r. 52, Civil Procedure Code to determine ` 
claims to priority, etc, does not’entitle the 
custody Court itself to distribute the assets 
rateably among the attaching decree- 
holders... `’ i ; 
“Where the attaching Court and the custody 
Court are the same, there is a receipt of 
aseets within the meaning of s. 73, Civil | 
Precedure Code, only when so much of the 
money standing tothe credit ofthe judg- 
ment-debtor as is necessary to satisfy the 
decree-holders who haveapplied to it for 
execution, is ordered to be transferred to 
the credit of the first attaching creditor's 
suit.” ; i 

It has been urged on behalf of the ape 
plicants that the charging order obtained by 
the plaintiff in Suit No. 1664 of 1918 is 
irregular, inasmuch as the assets being in 
the custody ofa Receiver he should have 
obtained leave to proceed against that officer 
in the suit in. which he ‘was appointed 
Receiver. The irregularity, if at all, isdue 
to the confusion which has resulted inthe 
office by the adoption of the form ofcharg- 
ing order to which I have referred. It 
appears to have been the intention of the 
plaintiff in Suit No. 1664 of 1918 by „his 
application for execution to apply for leave 
to exccute against the Receiver. If owing 
to a misunderstanding of the situation 
created by the practice of this office, the 
plaintiff in Suit No, 1664 of 1918 has been 
misled, it is open to the Court to rectify the 
error at any moment by granting him the 
leave required. In my opinion he is entitled 
to receive the balance of his decretal 
amount subject to the Receiver’s costs, 
charges and expenses and further. subject. 
to the Solicitors’ lien for the costsof the 


_ partnership action in the partnership suit 
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His claim should be satisfied before any 
further distribution of the assets takes 
place among those who are not attaching 
creditors. | Ha Na 

I direct, therefore, that subject to the 
costs, charges and expenses of the Receiver 
and of the Solicitors’ costs in the partner- 
ship action the Receiver do pay over to the 
plaintiff in Suit No. 1664 of 1918 the 
_ balance of the decretal amount and he will 
rauk in priority to all other creditors who 
have not obtained charging orders or who 
are not otherwise attaching creditors.’ The 
costs of the summons will be tacked on to 
his claim; The plaintiffs in Suit No. 3163 
of 1920 toget their costs of this summons 
out of the assets in the hands of the Receiver: 
the defendant: Kaku Vallabhdas to get his 
costs out of the partnership assets after the 
claims ofall creditors are satisfied. 
` Counsel certified. l 


SK Order accordingly, 


. 
ree 


- ` CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL DEORRERS Nos. 70 
f - AND 123 or 1924. . - 
f - - February 28, 1927. 
Present :—Mr. Justice B. B. Ghose and Mr. 
. ; Justice Roy. 
kaja BHUPENDRA NARAYAN SINHA 
|, BAHADUR-—PLAINTIFE— APPELLANT 
I ot Versus oo 
RAJESWAR PROSAD BHAKHT AND 


: OTHERS—D&FBNDANTS—R&SPONDENTS. 
Patni—Patnidar's right to minerals—Patni tenure, 
history and incidents of-—Construction of grant— 
‘Chhayahrad’, ‘sayer’, ‘darabast hakuk’, meanings of— 
Patni and mokarrari compared—Adverse possession of 
quarries—Principles—Vendor. and purchaser-—Mere 
agreement, whether can convey title. p 
The grant ofa patni conveys to the patnidar all 
rights inċluding underground rights, in the absence 
of reservation. [p. 120, col. 1.1 
Alli Quader Syed Hossein Aly v: Jogendra Narain 
Roy. (3), followed. : 
[History and incidents of patni taluks discussed.] 
The word ‘chhayahrad’ in a patni lease does not mean 
any right to underground minerals, The word ‘sayer’ 
‘means all sorts of imports in addition to land 
revenue but does not include minerals, 
2. : 
Tino expression ‘darabast hakul’ in a patni lease 
is a familiar expression intended to throw a net so 
as to include every thing - which might be considered 
as belonging to the zemindari right. [p. 120, col. 2.] 
. Alli Quader Syed Hossein Aly v. Jogendra Narain 
Roy (3), followedi i 7 


“different in many respects from the former. 


[p. 119, col: < 


“the 30th May, 1861. 
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Although there are various points of similarity 
between a mokarrari anda patni, a patni KA 
ibid.) - 

[rani of difference enumerated by Ghose, J.] 

“ The period of adverse possession of a quarry cannot 
be counted from the time when different sorts of 
minerals are found at different depths of the quarry’ 
[p.121, col. 2; p. 122, col. 1] ; 

The rule that a stranger cannot ordinarily acquire 
title tothe whole ofa mine by working a part of . 
it and only acquires possession of the minerals which 
he actually digs does not apply where the stranger 
works the mine in such a manner as to prove posses- 
sion of the whole ofit. [p. 122, col. 1.] : 

Ashton v. Stock (10) and Satya Niranjan Chakra- 
varti v. Ram Lal Kaviraj (2), relied on. . 

Where the law requires a conveyance for the 
purpose of transfer of title this cannot be done by a 
Mere agreement. An agreement bya person giving. 
up his right to a property and acknowledging another's 
right of primogeniture cannot, therefore, convey his 
title to the latter. [p. 123, col. 1.) . i 
i Aea Nath Poddar v. Rup Lal Poddar (11), fol- 
owed. . : 


- Appeal against a, decree of the Subordi- 
nate Judge; Birbhum, dated the 28th 
November, 1923. - i 

. Mr. S. C. Bose, Babus Brojo Lal Chakra- 
‘warty, Panna Lal Chatterjee and Santimoy 
Majumdar, for the Appellants in No, 70 
and Respondents in No. 123. f 
. Dr. Sarat, Chandra Basak, Babus Sitaram, 
Banerjee and Suresh Chandra Das, for the 
Appellantsin No. 123 and Respondent in: 
No, 70. ; 

: Babu Suresh Chandra, Taluqdar, for the 
Minor Respondents. A 


JUDGMENT. 4 
“B.B. Ghose, J.—These two appeals 
arise out of one suit brought by the plaint-, 
iff Rajah Bhupendra Narain Sinha Bahadur. 
for declaration of his right to a certain 
hillock within his estate as shebait of idol. 


‘Parbutty Mata, and in the alternative for. 


a declaration, by virtue of his right as 
zemindar of the estate, that the principal 
defendants have no right to take away 
earth and stones and minerals from the 
hillock in the: exercise of the right that the 
defendants have as darpatnidars under 
the patnis within his estate. The plaint-. 
iffis one of the four sons of Maharaja 
Ranjit. Sinha. The other sons and grand- 
sons by those sons are defendants Nos. 16 
to 20in the case. The patni was created 
of three mahals within the estate No. 1152/1 
by a predecessor-in-interest of fhe plaint- 
ifs father. The patni was granted to two 
persons in equal shares by deeds, dated 
The three mouzhas 
of which the paint was granted was called ° 


_ Taraf Nalhati, Hat Nalhati and Kalindipur, 
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Out of these three mouzahs thé patni- 
dars granted darpatni of Taraf Nalhati and 
Hat Nalhati by separate leases to one 
Ganga Prosad Saha in 1862, The defend- 
ants Nos. 1 to9 came into the possession 
of the darpatni interest through various 
mesne purchases by their deed,® dated 


‘ llth October, 1898. The defendant No. 9 


_ ants, 


died during the pendency of the suit and 
is represented by “his sons defendants 
9 ka, 9kha, 9 ga, 9gha and grandson 
11 ka, The defendants Nos. 10 and 11 
were lessees under the darpatnidars of the 
portion of the property now in suit. The 
plaintiff's claim with regard to ownership 
on the ground that the hillock is the pro- 


-perty of the idol Parbati Mata has been 


found against him in the Oourt below, 
and no question has been raised before us 
about that right of the plaintiff; so we 
have to consider only the question as 
regards the plaintiff's right as zemindar. 
The plaintiff. claims the zemindari right in 
himself onthe ground that by custom of 
primogeniture prevailing in his family he 
is entitled to the entire estate to the ex- 
clusion of his brothers and their descend- 
He also relies upon an ekrar 
said to have been executed in his favour 
by his adult brothers and his mother 


‘acting as guardian for his infant brother 


with regard to his sole right to succeed 
to the estate left- by his father. The de- 
fendants disputed the title of the plaint- 
iff on the ground of primogeniture to the 
entire property. : They further alleged 
that they were entitled to take away 
stones and earth and minerals within 
their darpatni by virtue of the right 


granted to the patnidar under the patni ` 
settlement, and they also pleaded limita- - 


tion. The Subordinate Judge found in 
favour of the plaintiff with regard to the 
question of titleto the minerals and gave 
a decree to this effect that the plaintifi’s 
title to the minerals lying in the hill by 
virtue of his being the zemindar be declared 
and a perpetual injunction be issued res- 
training the principal defendants from 
raising the said minerals by digging and 
from appropriating the same, but it is 
ordereg thatthe defendants will be com- 
petent to dig and take such stones and 
gfavel as are found on the surface of 
the hills. -The Subordinate Judge. found 
against the plaintiff on the question of 
primogeniture and he held that the plaint- 


iff wag entitled to-only 1/4th of the pro-. 
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perty and gave him a decree fora fourth 
of the sum which he found the defendants 
are liable to pay on account of damages 
for the quantity of earth or minerals 
taken away by them. The principal de- 
fendants Nos. 1 to 11 appeal to this- Court 
with regard jo” that portion of the decree 
which is against them, namely, the injunc- 
tión granted against the defendants from 
raising minerals and the amount of damages 
allowed tothe plaintiff. Their appeal is 
No. 70 of 1924. The plaintiff appeals. 
against that part of the decee which dis- 
missed a portion of hisclaim. His appeal 
is No. 123'0f 1924. . 

Appeal No. 70 is the principal appeal - 
‘and it should be taken up first. The first 


- ground that was taken in the appeal was as - 


to the question of the title of the plaintiff. 
This question was raised clearly under a 
misapprehension. It was urged that the 
zemindari under which: the patnis were 
created belonged to the idol Ramchandra 
Jiu and it was Touzie No. 1152/2. This 
argument as was pointed out by the learned 
Advocate for the respondent was based upon 
a misconception of the evidence of plaint- 
iff's am-mukhtar and Pleader printed at 
page 63, Part I of the paper-book. At line 
about 25 the figure 1152/2 ought to have 
been 1152/1 and this is also clear from the . 
fact that the kobala by which thedefendants 
acquired the darpatnt mentioned the patni 
to be. within Estate 1152/1. Further it 
appears that, in the lower Court the title cf 
the plaintiff as zemindar was not disputed 
as will be found from the observation of the. 
Subordinate Judgeon issue No, 17. In reply, 
however, on behalf of -the appellants a 
futile attempt was made to sustain the plea 
that it. was debutter property, but such a . 
plea could not be allowed tobe heard in the 
circumstances stated above. | 

The principal points raised are really 
three, that under the terms of the patni 
lease the patnidars were expressly granted 
all - minerals and underground rights; 
secondly, even if there was no express grant 
of underground rights, in the absence of 
any reservation, the grant of patni con- . 
veys all rights including underground 


. Tights which belonged to the zemindar; and 


thirdly, the plaintiff's right is barred by 
limitation. The fourth ground is that the 
amount of damages is excessive. Another 
ground wastaken but was not elaborated 
that the substance taken out by the defend- . 
ants was not mineral but mere earth, It 
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was further argued that the defendants had 
not worked underground but their 
working had not gone below the level 
ground and as patnidars they are entitled to 
remove any maunds of earth within the 
patni and they cannot be charged with 
having worked any mines. e 
I propose to take up the question with 
‘reference to the construction of the grant 
of patni first. There are three documents 
on the record relating to the patni grant, 
one patiah and two kabuliyats executed by 
the two patnidars. They are all in the 
same terms and one of them was taken by 
both sides for the purpose-of their argu- 
ment. This was the document which is 
marked Ex. 42, the kabuliyat executed by 
one of the patnidars Uma Sundari: Dassya 
in favour of Rani Lachmi Kumari Saheba 
the ancestress of the plaintiff. The official 
translation of the document with regard to 
certain parts was questioned by both sides 
and I have taken the translation which has 
been agreed to by both sides except with 
regard to one expression which I shall put 
down in theoriginal. This document Ex. 
42 after stating under what right the lessee 
wanted totake the property, on payment of 
-apremium of Rs. 3,655 and after stating 
that the zemindar was willing to grant a 
patni ofthe mahals in question excluding 
establishment charges and expenses in 
connection with deities, bund, pulbundi 
and wages and so forth,and after mention- 
ing other things excluded proceeds thus:— 
“T shall enjoy down to my sons and grand- 
sons, etc., in succession in great bliss the 
_mahals within the four boundaries without 
any: deduction, the chhayahrad (shades and 
lakes), land and water, whatever has been 
produced and all seeds of production, mal 
and sayers, barring those sayers prohibited 
by Government, allsorts of land held with- 
out payment of rent but which are liable to 
be assessed, hasil and patit, nalkar, bankar, 
falkar and jalkar and bils, jhils and all 
tanks, gardens, trees whether fruit bearing 
or non-fruit-bearing and with the excep- 
tion of debutier and brahmatiar and maha- 
tran, piran, etc....... which have been con- 
firmed under the orders of Government, and 
except the aforesaid gifted brahmattars, 
. etc., all rights and interests (darabast hakuk) 
1 shall possess in patni taluk in the 
mofussil...... Ishall never make anyapplica- 
tion to any Government official for kharij 
.(mutation ofmy name).” Towards the end 
of the pattah after making certain other. 
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recitals there is the provision that the 
grantee will not beentitled tocut down those 
trees the cutting of which will cause dam- 
age to the mahal or loss to the jama. There 
is a further provision that the zemindar 
would get the money which will be dug 


from the Government on account of land | 


acquisition for cart-roads and Railways and 
cacha roads, as well as any kind of road that 
may be made in future. 


- The first contention on behalf of the ap- 


pellants isthat the expression chhayahra 
means.sky and underground. Chhaya 
literally means shadow, but in the diction- 
ary it isfound that it may also mean sun 
from which it is contended that it is sky. 
Hrad means a deep piece of water naturally 
formed, or in other words a lake; But 
nowhere it can be found that it means 
something underground, This expression 
chhayahrad in the pattah or kabuliyat is 
unmeaning, and I confess it is new to me. 
In the course of my experience I havs seen 
a large number of these patiahs and 
kabuliyats but Ihave never: met with this 
expression. I cannot hold that this ex- 
pression distinctly means any right to 
underground minerals. 

The next contention is that the word 
sayer-includes the minerals, because it is 
stated that sayer means all income which 
is not derived from land revenue. I am 
unable to accept that contention, because 
my impression is that sayer means all sorts 
of imports in addition to land revenue. 

Lastly, it is contended that all the ex- 
pressions taken together along with the 
expression darabast hakuk conveys the 
entireinterest of the zemindar in the mahals 


in question to the patniday and nothing- 


was reserved, In my judgment that is the 
proper construction which may be given to 
those words used. The only doubt that has 


been cast upon this construction is on ae- ' 


count of the observation madein the judg- 
ment of Lord Shaw in the case of Girdhari 
‘Singh v. Megh Lal Pandey (1), where it 
has been observed that the words mai hak 
kakuk only refer to the rights that were 
granted previously and not to all the rights 
of the grantor. -However that may be, the 
contention of the learned Advocate ig that 
when mahals are granted in patni taluk 
without any deduction, of eveything that 


(D 42 Ind. Oas. 651; 441. A. 246; 45 0. 87; 22 ©: 
W. N. 201; 22M. L. T. 358; 15 A. L. J. 851; 
L. J. 687; 3 P. L. W. 169: 26 ©. L. J. 584; (1917) 
M, W. N. 232; 7 L. W, 90; 20 Bom. L. R. 64 (P, 0). 
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can be mentioned within-the four bound- 
aries, all rights of the zemindar have been 
conveyed, and, in my opinion, there is con- 
siderable force in this contention, It is 
argued on behalf of the respondent on this 
question that-when there are reservations as 
regards the cutting of trees and confpensa- 
tion money that would be obtained for land 
acquisition for -public purposes, it should 
be held thatall rights of thezemindar were 
not conveyed by the grant. In my opinion 
thatargument is of very. little substance. 
It seems to me that after giving all the 
rights to the patnidar there was a small re- 
servation about cutting down trees which 
would cause damage to the mahal or loss to 
the jama se as to affect the right of the 
patnidar to the rent reserved. With regard 
to the compensation money the same ob- 
servation may be made. In the absence of the 
stipulation about compensation money it 
would have been divided between the zemine 
dar and the patnidar under the law. By spe- 
cial contract the zemindar provides that the 
entire amount should be taken by himself. 
That does not take away from the rights 
ofthe patnidar anything more than what 
was reserved under the grant. Itseems to 
me that the special mention of these 
reservations shows that nothing else was 
reserved. Ineed only add that minerals 
were not reserved. 

The next question is whether by the 
grant of a patni taluk underground rights 
have been conveyed. I will rest content by 
referring to the observations of their Lord- 
ships of the Judicial Committee in the case 
of Satya Niranjan Chakravartiv. Ram Lal 
Kaviraj (2). Their Lordships did not 
agree with the dictum of the Patna High 
Ocurt that the judgment of Prinsep and 
Hill, JJ., in Ali Quader Syed Hossein Aly 
v. Jogendra Narain Roy (3) has been 
overruled by the decisions of the Privy 
Council cited in the judgment. It follows, 
therefore, that that case decided by the 
learned Judges of this Court is still good 
law so far as we are concerned; unless we 
are prepared to differ from it and refer the 
question decided there toa Full Bench, we 
are bound to follow it. We are not pre- 
pared to differ from what was laid down 
in thafcasg. So we are bound to follow 


ts 
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the law laid down in it. The learned 
Advocate for the respondent -endeavoured 
to distinguish that case from the present 
on the ground that the words there used 
in the patni pattah were ‘‘darabast zemin- 
dari hakuk,” while the words inthe pre- 
sent. grant are’ only ‘darabast hakuk.”. I 
do not think that there is any difference 
in substance, because the word “darabast" 
means “all,” “entire” and “‘hakuk" is 
the plural of “ hak ” which means “ right," 
and when the zemindar grants “darabast 
hakuk” he grants “ darabast hakuk " of his 
zemindari right. It was -next contended 
that the terms ‘“‘darabast hakuk” were 
intended to refer only to those rights which 
had been previously described, rights 
generally known as ejusdem generis. This 
argument was advanced in the case of Ali 


. Quader Syed Hossein Aly v. Jogendra 


Narain Roy (3) cited above, and the 
learned Judges observed that this expres- 
sion was intended, to use a familiar ex- 
pression, to throw a net so as to include 
everything which might be considered as 
belonging to the zemindari right. With 
those observations I respectfully agree. 

It was next contended by the: learned 
Advoeate for the respondent that there is 
really no essential difference between a 
mokarrari and a patni taluk and he referred 
to the case of Sonet Kooer v. Himmut 
Bahadoor (4) and his contention was that it 
is open to us to decide notwithstanding tke 
observation of Lord Dunedin in the case 
of Satya Niranjan Chakravarti v. Ram Lal 
Kaviraj (2) cited above, that a mokarrari 
and a patni aresimilar in all respects. It 
is unnecessary for me to hazard the opinion 
that a mokarraridar should have the same’ 
interest as a patnidar. Although there aré 
various: points of similarity between a 
mokarrari and apatni there are evidently 
many points of difference, and I think it 
is necessary for me to point out the essential 
characteristics of a patni which may not 
belong toa mokarrari. First, I would refer 
to s. 3 of Regulation VIII of 1819. Incl. (1) 
of that section it is mentioned that the 
interest of the patnidar was capable of 


“being transferred by sale, etc., in the same. 


manner as other “real property.” It ig 
contended by the learned Advocate for the 
appellants that in 1819 this Regulation 
being drafted by English lawyers the ex- 


- (4) 3I. A. 92;1 O. 391; 25 W. R. 239; 3 Sar. P. C. 
J. 608: 3 Suth. P. C. J. 257; 1 Ind. Deo. (N. s.) 245 
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„pression, : real, property has a particular 
significance, because a leasehold was not 
‘considered real property in English Law. 
Soa patni. although in form a lease was 
not a mere leasehold . property. There 
appears to be some substance in that con- 
tention. In the sscond clause power is 
‘given tothe patnidar of lettiftg out the 
‘lands composing their taluks in any 
manner that may be’ deemed conducive 
to their interest, That also is a matter 
which should be borne in mind. Ing, lI, 
“al. (1) the defaulting patnidar is described 
as the ‘defaulting proprietor,’ and in the 
second paragraph ofthe first clause it is 
stated that the rent receivable by the 
zemindar is in fact his reserved property 
in the tenure. In the second clause of 
B, ll again the defaulting patnidar is 
described as the late proprietor. I may 
refer also to Field's Introduction to the 
“Regulations which is a well known author- 
‘ity with regard to land tenures. The 
learned author observes with reference to 
such taluks and subordinate taluks in s. 36 
‘of his Introduction :—‘ Considerable sums 
are paid by way of fine on the creation of 
both the parent and subordinate taluks. 
Men who do not like to part with the 
Btatus, of zemindar. by an absolute sale of 
the zemindari will readily enough raisé 
money by allowing the proprietary right 
“to be carved ‘up into. estates of minor 
value, the whole substance going into thé 
hands of others, while the name alone 
remains to them.” Again in the case of 
` Gyaram. Mondal v. Gyaram Naik (8), 
it was heldthat by the patni deed every 


right thatthe zeminder had passed to the © 


patnidar and that unless there is some 
limitation expressly mentioned the patni- 
dar can without let and hindrance exercise 
_ those rights. The. observations of the 
Privy Oouncil in the case of Joykissen 
Mookerjee v. Collector of Hast Burdwan (6) 
as well as in Ranjit Singh Bahadur v. 
Kali Dasi Debi (7) are to the same effect. 
In Tarinee Churn Gangooly v. Watson & 
Co. (8), Mr. Justice Markby in delivering 
the judgment of the Court observed with 


` (5)-Marsh. 28. Š 

(6) 10 M. I. A. 16; 1 W. R. P. O. 26;-1 Suth. P.O. 
J. 542; 2 Sar. P. C. J. 54; 19 E. R. 879. . 

(7) 40 Ind. Cas. 981; 44 I. A. 117; 44 O. 841; 21 C. W. 
N. 609; 32 M. L. J. 565; 15 A. L. J. 390; 25 C. L. J. 499; 
19 Bom. L. R. 462; (1917) M. W. N. 459; 6 L. W. 101; 2 
P. L. W. 1; 22 M. L. T. 489 (P.O): |, - 

(8) 12 W. R. 413; 3 B, L, R, A. O. 487; 
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reference to a patni interest—“Though, of . 
‘course, we do not mean to deny. that itis a 
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. tenure, yet the relation between the zemin- 
.dar and talukdar has scarcely any analogy 
_to the ordinary one of landlord and tenant. 
The zemindar parts with all control over 
his property, and all interestin it except to 
‘an annual rent which has been likened to 
what in England is 
Lastly, I may cite the observations of Mr. 
Justice Chakravarty, who has considerable 
experience with reference to land tenures, 
in the case of Surendra Narain Sinha v. 
Bejoya Singh Dudhoria (9) to the effect 
that patni taluks were really transfer cf the 
zemindari interest, the consideration being 
payable not in a lump sum but by 
annual payment inthe; shape of rent; 
and lower down, he observes these patni 
-taluks are really grants’ of the zemin- 
dar's interest without restriction | un- 
less specially méntioned in the pattah. I 
need hardly add that I quite agree with the 
observations made above as regards the 
nature of a patni taluk. ° `. l 
On these grounds, in my opinion, the 
‘patnidar and the defendants as darpatnidars 
being grantees from the patnidar are entitl- 
‘ed to all the minerals included within the 
patni grant. | 
- “The next question of importance is the 
question of limitation. This hillock as it 
‘appears from the plaintiff's evidence is 
about half a mile in length and a quarter 
of a mile wide. The height is about 40 feet 
and the diggings are from 10-to 30 feet and 
the quarries were down tothe level ground. 
It also appears from the evidence that there 
are about 300 to 400 pits in all parts of the 
hillock. The Subordinate Judge has found 
that the defendants have been working the 
quarries for stones and earth for about 
60 years and it also appeara, ‘that a 
Railway siding was taken to the hillock for 
the purpose of carrying stones and gravel. 
There is no question that the defendants 
have been making quarries quite openly and 
there is no question of surreptitious posses- 
sion. The Subordinaie Judge, however, 
decides in favour of the plaintiff.on’ the 


< ground that the yellow earth or ochre which 


is now beingtaken and found to be of some 
value was found in large quangitieS only 
about six years before suit and, therefore, the 
plaintiff's right is not barred by -limitation. 
Ido not think that the period of adverse 


(9) 89 Ind. Oas. 785; 410. L. J. 527 atp. 530; 52 
©. 655; A. I. R, 1925 Cal. 962; 30.6. W.-N, 238, 
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possession of the quarries on the hillock 


may be counted from the time when different - 


sorts of earth were found at different depths 
ofthe quarry. In my opinion adverse pos- 
session should be considered to have com- 
menced when the defendants began to make- 
quarries on the side of the hillock. I am 
aware that it has been held that a stranger 
"cannot ordinarily acquire title to the whole 
of a mine by working a .partofit and he 
“only acquires possession of the minerals 
“which he actually digs. But the question 
may be different where a stranger works a 
“mine in such a manner as to prove posses- 
sion to the whole of it. See the observations 
of Hall, V. O., in Ashton v. Stock (10). As T 
have already said, here the defendants 
-worked the quarries in all parts of the 
hillock openly and not underground. It is 
hardly necessary to say anything further 
than torely upon the observations of the 
Privy Council in the case of Satya Niranjan 
‘Chakrvartit v. Ram Lal Kaviraj (2). 
Lordships say:—“The working by the de- 
fendants was, therefore, working not under a 
lease but by a mere trespasser. If, therefore, 
the suit is possessory then it is barred under 
Art. 144, for more than 12 years have elapsed 
since the possession became adverse, If, on 
the other hand,thesuit is declaratory, it is 
barred under Art. 120, for more than six 
years have elapsed since the right to sue the 
declaration emerged.” The question of 
limitation, therefore, must aleo be decided 
against the plaintiff, - 

There is the question whether the article 
taken outismineralor not. Theappellants 
rely upon the contradictions in the evidence 
of the two expert witnesses examined by 
the plaintiff, One is Monmotho Kumar Roy 
who says that the earth that is mineral 
contains sodicarbonate and sodium sulphate, 
and his ‘witness G. N. Fruthin gives in his 
evidence an analysis of the thing taken 
away but does not mention that there is 
either sodi carbonate or sodium sulphate. 
I do not think much depends on this ques- 
tion. It may bs a mineral or some valu- 
able earth underground. If nothing under- 
ground was given to the defendants by the 


patni the plaintiff would be entitled to it.- 


If everything passed to the patnidar then 
the plaintiff would not be entitled to it. 

It is unnecessary to discuss another small 
point which was urged by the appellants 
and it is this, that the earth itself has no 


(10) (1877) 6 Ob. D. 719; 25 W. R. 862, 
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commercial value butis used for the pur- 
pose of adulteration of real yellow ochre: 
There is evidence on the part-of the plaint- 
iff that. the earth thatis taken from there 
can besold in the market and there is evi- 
dence on the plaintiff's side about its sale 
in the locglity. If it had really no market 
value no beds would ever endeavour to 
raise a quarrel about it. Lastly, with re- 
gard tothe question of damages it was 
argued onbehalf of the appellants that 
damages have been calculated’ at a very 
excessive rate. The defendants, however, 
have not given any evidence on the basis 
of which the amount canbe reduced. From 
the evidence on the record the Subordinate 
Judge has made a calculation and I do 
not think there is any reason to differ from 
it. . ; 
As, however, the plaintiff's case fails on 
the other grounds I have already stated 
this appeal must : be allowed and the 
suit dismissed with costs in both Oourts. 
It was pointed ott on behalf of defend- 
ant No. 11 ka that he obtained the interest 
of defendant No. 9 in the property in ques- 


tion by a deed of gift, dated 18th Novem- 


ber, 1919. So, if the defendants are liable 
for any damages this defendant would be 
liable along with the other heirs of defend- 
ant No. 9 for damages up to 18th Novem- 
ber, 1919, and defendant No. 11 ka would 
only be liable for damages payable by 
defendant No. 9 from the 19th November, 
1919. This circumstance should be noted. 
The appeal of the plaintiff that is Appeal 
No. 123, relates to.the matter: of damages | 
and incidentally the question of primogeni- 
It is urged on behalf of the 
plaintiff that the Subordinate Judge has 
refused to give the plaintiff the entire 
amount of the damages on insufficient 
grounds. The plaintiff, however, has not 
been able to show that there was any cus- 
tom of primogeniture in his family. On 
the other hand, there is evidence of a plaint 
in a suit brought by the plaintiffs father 
in 1895, Ex. U, where it was stated by 
him that his father Raja Kirti Chandra 
Bahadur got the entire interest in the pro- 
perty under the Will executed by his bro- 
ther Kumar Udoy Chand. This statement 
strikes at the foundation of the claim of 
right on the basis of primogeniture by 
custom. The learned Advocate then refers 
to the agreement, I have already stated, 
(Hx. 43, dated the 18th June, 1918,) enter- 
ed into between the plaintiff and-his bro- 
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thers Nripendra Narain, Rajendra Narain 
and Kumar Birendra Narain, minor repre- 
sented by his mother and next friend 
Moharani Kamal Kumari Saheba in which 
the right of primogeniture was acknow- 
ledged and theotherthree brothers gave 
up their rights to the property. Assuming 


that the minor's interest ° can be 
legally given up by such an agree- 
ment the right of these persons to. 


the property could not be taken to have 
been transferred by an agreement like 
this. The law requires a conveyance for 
the purpose of transfer of title and this 
cannot be made by a mere agreement, see 
Jadu Nath Poddar v. Rup Lal Poddar (11). 

This is the only ground that was urged 
in this appeal.’ This appeal must be dis- 
missed with costs apart from the questions 
which have been found against the plaint- 
iff’s contention in the Other appeal. 

The costs are to be recovered in both 
_the appeals by the defendants-appel- 

lantsin Appeal No. 70, one set in each 
appeal, 


Roy, J.—These appeals arise out of 
a suit brought by the plaintiff zemindar 
to establish his right to minerals in ‘a small 
hill within Mouzah Nalhati. The Subordi- 
nate Judge decreed the suit in part. The 
darpatnidars who resisted the suit are 
appellants here. The plaintiff has asepa- 
rate appealin respect of his title. It ap- 
pears that the darpatnidars have quarried 
stones on the surface of the bill without 
objection or opposition .for many years. 
Recently ochre has been found below the 
surface and it has turned out to be of 
-value in the market. A question was 
raised that the substance was not mineral 
and that the defendants were not really 
going belowthe surface. Jt has been found 
by experts thatthe substance found is a 
mineral and since pits have been dug up 


to a depth of 30 feet it may be taken that. 


the dispute isin respect of the sub-soil, 
i. e., of mineral rights in the sub-soil. ` 
The substantial question in dispute is 
whether or nota patni lease, as such, con- 
veys minerals to the patnidar . Our taskin 
this discussion is easy. The question was 
decided in favour of the yatnidar by Prin- 
sep and Hill, JJ., in the case of Alli Quader 
Syed Hossein Aly v. Jogendra Narain Roy 


(3). It was held here and in the Behar 


High Court that the authority in favour 
(11) 33 O, 967; 10 O. W, N, 650; 4 O. L, J. 22, 
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of the patnidar has been overruled by the 
decisions of the Judicial Committee in a 
series of cases. Their Lordships of the 
Judicial Committee have now in the case 
of Satya Naranjan Chakravarti v. Ram Lal 
Kaviraj (2) pronounced that the judgment 
of Prinsep and Hill, JJ., has not been 
overruled, and that the question whether a 
patni lease, assuch, conveys the minerals 
to the patnidar is, sofar as the Judicial 
Committee is concerned, still open. Their 
Lordships go on to say that “the ques- 
tion turns on what is, thetrue nature of 
a patni tenure.” So far as -we are concern- 
ed, therefore, the judgment of Prinsep, and 
Hill, JJ., still rules the field. We are 
bound by that decision. 

It would appear, therefore, that the prin- 
ciple that minerals will not be held to have 
formed partofagrantunless there was an ex- 
press grant, applies to thecases of mokarr ari 
lease, maintenance grant, talabi brahmattar 
and grants of’ that kind. Dr, Basak con- 
tended that the nature of a patni tenure 
is in no way different from the mokarrari 
grant discussed in the case of Girdhari 
Singh v. Megh Lal Pandey (1) and he in- 
vites us to refer. this case to..a Full Bench, 
We are unable to do this for the reason 
that we do think that a patni tenure is 
different in many respects from a lease-hold 
interest. í 

The difference will be apparent from a 
brief historical survey of taluks in Bengal. 
The word ‘taluka’ is derived from the 
Arabic word alak which signifies ‘to hang 
from,' ‘to depend upon'; alak also means 
a leech which hangs from the body to 
which it has attached itself and 
as another quality said to have belong- 
ed to the taiukdar and means connection 
and dependence. In Upper India the taluk 
was dependent upon and subordicate to: 
the Sovereign. In Bengal the taluk was 
subordinate to the zemindar but not always. 
The larger talukdars were huzuri, i. e., they 
were immediately under the supreme Gov- 
which they paid their 
revenue direct; while the smaller ones 
were mazkuri or specified, i. e, in the 
sanad of the zemindar through whom they 
paid their revenue. Doubtless all were ori- 


‘ginally huzuri but when therevegue ‘came 


to be collected through the zemindars, thé 
small talukdars were directed to pay their 
revenue through this channel in order to 
avoid the inconvenience of a multiplicity 
of small payments into the khalsa or trea- 


+ 
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sury.” (Field's Introduction to the Regula- 
tions, page 30 notes). I mention this to 
show that the talukdar was in status equal 
to the zemindar. Regulation VIII of 1793, 
s. 51 recognised the dependent taluks cteat- 
ed by the zemindars before the Permanent 
Settlement and protection was given to them 
subject tothe payment ofthe fixed rent. 
A number of the talukdars was. given the 
option of getting separated and holding 
directly.under the Government as owners of 
separate estates. At the same time Govern- 
ment declared by Regulation XLIV of 1793 
that no zemindarshallgrant pattahs to raiyat 
or other persons. for cultivation of lands 
for a term exceeding 10 years. The zemin- 
dars, however, continued to grant leases in 
violation of the prohibition. Regulation 
V of 1812 removed the restriction of 10 
years but no provision was made for vali- 
dating the leases granted in violation of the 
prohibition. Regulation VIII of 1819, 4. e. 
the Patni Regulation remedied the omission. 
The preamble to. thé Regulation recites 
the circumstances and s. 2 validates these 
leases. 

- What happened was that the zemindar 
of Burdwan was threatened with ruin on 
account .of the high land revenue assessed 
on the estates settled with him at the Per- 
manent Settlement, and large: tracts were 
let out by him in perpetuity. and at fixed 
rent. Thus were created permanent ten- 
ures known as patni taluks and the object 
was easy and punctual realisation of rent 
to enable the zemindar to pay the revenue 
to the Government. By 1819 it was found 
that’ permanent alienations of this kind had 
been extensively effected in other zemin- 
daris in the neighbouring districts and 
these alienations were formally legalised by 
Regulation VIII of 1819. By the Permanent 
Settlement, Government gave up its position 
as, the exclusive owner of the soil and 
contented itself with a permanent rent 
charge on the land, thus escaping the 
Jabour, risk and odium ‘attendant upon 
detailed mofussil management, The zemin- 
dars followed the suit and they made the 
talukdars properietors in the same way as 
the Government had made the zemindars 
propyietors. The Patni Regulation was 
designedeto provide a way to the zemindar 
to recover arrears of rent from the patnidars, 
‘almost identical with that by which the de- 
mandsof Government revenue wereenforced 
‘again:t themselves. Henceforth the zemin- 
-dar had te be content with his rent reserv- 
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edand thepatnidar was the proprietor to the 
raiyats. Hence has grown up the popular 
idea that the patnidar is also a proprietor. 
It is well-known that many ofthe mining” 
leases are derived from patnidars and it is 
an astonishing fact that the zemindars have 
not challenged the patnidars’ right except, 
asfar asI*know, in this case in which 
Prinsep and Hill, JJ., gave their decision. 
Thé patnidar has been able to maintain 


his position that unless there was anything 


expressly reserved in the patni tcontract 
everything passed to him. One class of 
casesisthat of chaukidart chakran lands. 
The last casein the subject is that of Ranjit 
Singh Bahadur v. Kali Dasi Debi (7) and it 
was the patnidar who got the lands, Re- 
cently there was the case of Surendra 
Narain Sinha v. Bejoye Singh Dudhoria (9) 
before this High Court. The. zemindar 
sought to restrain the patnidar from mak- 
ing bricks andit washeld that the zemindar 
could not complain when his property was 
not jeopardised nor his. rent threatened, 
Ohakravarty, J., discussed the nature of 
patni taluks and observed that “these patni 
taluks were really grants of the ‘zemindar's 
interest’ without restrictions unless specially 


. mentioned in the paitah.” 


Minerals were not thought of when these 
‘patnis were created. They were rio more 
thought of when the Permanent Settlement 
was made with the zemindar. The position 
as between the zemindar and the patnidar 
is that the latter gets everything except 
what was expressly reserved. This follows 
from his position that he isa proprietor, 
The Regulation itself calls the tenure a 
taluk and the tenure-holder the talukdar 
and it isnot unreasonable to hold that the 
old significance of the word’ taluk was re- 
tained. Ins. 3 itis stated that the patni- 
dar's property may be dealt with as other 
“real property.” Mr. Field in his Digest of. 
the Law of Landlord and Tenant, putsa 
note of interrogation against the words. I 
takeit the framers of the Patni Regulation 
had the same idea in their minds as the: 
framers of the Settlement of 1793 whereby 
they recognised and proceeded upon the 
footing that the zemindurs are the actual 
proprietors ofthe land. In s.11 again the 
patnidar is called the defaulting proprietor 
and attention was drawn by the Court in 
Ali Quader Syed Hossein Aly v. Jogendra 
Narain Roy (3) to the 2nd para. of gs. 11 
wherein it is mentioned that “the rent is 
in fact his reserved property in the 


f ` 
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` tenure.” The zemindar, therefore, has no 

grievance if his rent is not jeopardised. 
lf there is no reservation, therefore, the 
„minerals will pass to the patnidar. 


Turning to the actual terms of the patni 7 


grant it is contended that theré are no 
such terms as adhah and urdhah asin the 
case of Satya Niranjan Chakravartt v. 
Ram Lal- Kaviraj {2) and that the words 
, “darabast hakuk”initare not enough since 
“mai hak hakuk"” were not considered suffi- 
“cient in .Meghlal Pandey’s case (1). My 
learned brother has déalt with the matter 
in detail on this poinf. I agree with him 
and all I need say is that all the exclusions 
and reservations were catalogued and there 
isalong category of things conveyed, giving 
‘rise to the inference that everything else 
was granted by the instrument. 

I agree, therefore, with my learned 
‘brother in the conclusicns he has arrived 


at inthe case. 
Appeal No. 70 decreed: 
Appeal No, 128 dismissed. 


A, Ni A. 





MADRAS HIGH COURT. 
LETTERS PATENT Arpsat No, 271 oF 1926. 
. March 4, 1927. l 
Present:—Mr. Justice Waller and Mr, | 
Justice Madhavan Nair. ` 
SITHAMBARAVADIVU AMMAL— 
7 PLaINTIFF—APPELLANT ` . 


‘ Versus _. 
_ THIRUPALKANDANATHA PILLAI 
-, AND3 ANOTHER—DEFENDANTS Nos. I AND 3— 
. RESPONDENTS. . 
` Succession Certificate Act (VII of 1889), s. 16— 
issue of cértificate to one claimant—Time given to 
other. claimant to sue—Disniissal of suit on pre- 
liminary ground, effect of—Interest on debt, right 
to. 
Where on the death of a person disputes arose 
between his widow and his brother in respect of a 
debt due to the estate and a Succession Certificate 
was issued to the widow on her undertaking not to 
collect the amount in a- month from the date of the 
‘certificate so as toenable the brother to institute a 
suit and to prove an alleged Will set up by him, 
and the suit instituted by the brother was dismissed 
.on the ground that he had not obtained Probate : 
Held, (1) that on the dismissal of the suit the 
‘creditor was bound to pay the amount to the widow 
‘ass. 16 of the Succession Oertificate Act afforded him 
a complete indemnity; [p. 126, col. 1.] 7, 
(2) that the widow was entitled to interest from the 
date of demand. [idid.] ; 
_ Letters Patent Appeal against the judg- 
ment of Mr, Justice Spencer, in S.A. No, 881 


‘pf 1923, preferred: against the decree of the 


alleged to have 


å 
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Court of the Subordinate Judge, Tuticorin, 
in A. S. No. 16 of 1923, preferred against 
that of the Court of the District. Munsif, 
Srivaikuntam, in O. 8. No, 383 of 1920. - 

Mr.T. L. Venkatarama: Aiyar, for the 
Appellant. 


Mr. A, Swaminatha Aiyar, for the Re- 
spondents. an 


~~“ SUDGMENT.—The question in this 
appeal is whether the plaintiff inthe suit 
- is entitled to claim interest and coats. 
Her deceased husband subscribed to a chit, 
of which the father of the defendant was 
the karaiswan. He paid 17 instalments 
‘before his death, after which the plaintiff 
paid theremaining four. The chit closed 
on 6th April, 1919, and Rs. 2,100 were then 
due to her. She claimed this sum but the 
karaiswan did not discharge ‘till August, 
1922, his pretext being that till that time 
‘her title was in questionin asuit brought 
by her brother-in law. This pretext did 
not commend itself to the District Munsif, 
‘who tried the suit or to the’ Subordinate 
Judge, who dismissed the first appeal, In 
second appeal, however, Spencer, J., came 
to the opposite conclusion, finding thatthe 
_karaiswanwas justified in. wiihrolding 
the money till the suit had beén ‘concluded, 
The facta arè these, * The plaintifi's hug- 
‘band died in, February, 1917. Some months 
later, the plaintiff applied for a Succession 
Certificate which was opposed by. her 
brother-in-law on the strength ofa Will 
> been executed by her . 
husband, of which he produced not the 
original, but what purported to be 4 dupli« 
cate. A certificate was issued to the plaintiff 
on her “undertaking not to collect the oute 
standings due to the deceased for one!month 
from the date of the certificate in order to 
enable the respondent to-file a suit to prove 
the Will.” 8 - ' 
A few days laterthe suit was filed. The 
brother-in-law applied for an injunction 
against the widow but it was refused aa 
‘regards the amount now in question, 
‘This occurred on 15th October, 1918. Tha 
intention of the Judge who granted tha 
‘certificate is perfectly clear. The widow 
was not to collect: the money for a month, 
Tf in that time no suit was filed, ghe*could 
collect it at once, Ifa suit was filéd, further 
proceedings were left to the Court which 
was seizedof it. The brother-in-law failed 
to get a further stay and the karaiswan 
could not piead good faith when he res 
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fusedto pay the money on the date -on 
_ which it fell due. Nor was that all, A 
week after the. injunction has been re- 
fused, the Munsif found ona preliminary 
issue of law that the Will propounded- 
could not be sued on in the absence of 
Probate or Letters of Administration. The 
present Ist defendant was a defefdant in 
that suit and was dismissed fromit on 
21st October, 1918. Asthe Munsif has re- 
marked: “from that date he was free to pay 


the money tothe widow.” The Will had. 


been pronounced to be ‘useless and there 
wasno injunction against him. Under: 
- the circumstances, 9.16 of the Succession 
Cartificate Act afforded him a complete 
indemnity. It is idle to plead that it was 
still open-to the brother-in-law to apply 
for Probate before his suit was disposed 


of, for he made no effort nor washe likely : 


to do so. The karaiswan, however, went on 


refusing to pay on the ground that, if the ` 


brother-in-law’s suit succeeded, he’ might 
have to pay twice over. Asthe Munsif 
has observed: 

“The Ist defendant would have been 
lacking in bona fides in paying over to the 
plaintiff, only if he had reasonable grounds 
to suspect that the certificate was not 
validly obtained, but, when once. the’ 
certificate had been placed beyond challenge 
by thealleged Will being put aside, the 
defendant could make no excuse to the 
holder of the certificate.” ee 

Tn these observations, we concur. We 
think, that the defendants did not act in 
good faith in refusing to pay, asthey were 
completely indemnified. It is contended 
‘that the plaintiff is not entitled to interest 
as, in her notice, she claimed interest in 
the terms ofthe contract, which does not 
provide for it. Wesee no reason to accede 
to this contention. Itis sufficient that she 
claimed interest. In what form or at what 
rate she claimed it is not material, Wé 
think that the Subordinate Judge's deci- 
sion was rightand restore it with costs 
througheut, subject to one reservation. 
The costs of the plaintiff's memorandum of 
objections, which was dismissed, must be 
excluded fromthe costs which have to be 
paid by the respondents. | 

Vu. : Appeal allowed, 


` 
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OUDH CHIEF COURT. 
Sroonp Orvit APPBAL No. 250 of 1927. `~ 
October - 24, 1927. 
Present :—Mr. Justice Pullan. 
ABDUL GHAFOOR KHAN—DEFENDANT— 
- APPELLANT 
: _ versus 
KARAMAT KHAN—PLAINTIFF— 
° . RESPONDENT. : 
Occupancy tenant—Mortgage of occupancy rights . 
acquired under agreement with landlord —Mortgagor, 


whether can challenge mortgage. - 
The representatives of a tenant who has executed a 


a settlement decree subsequent to the year 1868 as the 
result of an agreement with the landlord are not 
entitled to challenge the mortgage on the ground that . 
itisvoidinlaw. . ; a 

Wazir Mohammad v. Har Prasad (1), followed. 

Appeal against a- decree of the Subor- 
dinate Judge, Sultanpur, dated the 21st: 
April,-1927, modifying that of the Munsif, 
Sultanpur, dated the 23rd December, 1926. 
. Messrs. H. Husain and A. C. Mukerji, for 
the Appellant. MP 

Mr. R. D. Sinha, for the Respondent. 

JUDGMENT.—The question ` for deci- 
sion in this appeal is whether therepresenta- 
tive of an occupancy tenant who has. 
mortgaged his occupancy holding can 
challenge thé mortgage on the ground that 
itis void in law. The answer to the ques- . 
tion depends on whether the -tenant was ` 
an occupancy tenant by Statute under s. 5 
of the Oudh Rent Act of 1886 or whether 
he obtained his occupancy rights in some 
other way. In the present case the occu- 
pancy rights. were conferred by a settlement 
decree subsequent tothe year 1868-as the 
resultof-an agreement between the land- 
lord and the tenant. The tenancy, there- 


_fore,is one covered by the proviso to s. 5, 


which says that nothing contained in the 


-former part of thesection shall affect the 


terms of any agreement in writing entered 
into between a landlord and tenant after 
the 22nd day of July, 1868. In my opinion 


there is ample authority of the Judicial 


Commissioner's Court to establish the prine 
ciple that, in acase of this kind, the tenant 
cannot challenge the mortgage executed 
by the original tenant. It may be that the 
rights given to the tenant were not trans- 
ferable, butthis was a matter of contract 
between landlord and tenant and, though 
the landlord could object to a transfer on, 
~the ground that it was contrary to the agree- 
ment, the transfer itself was not contrary 
to law as would be the case if the tenant 
were one whose occupancy rights had been, 


- mortgage of occupancy rights acquired by him under - 


e 
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_ obtained under the provisions of s. 5 of. the ` 


Oudh Rent Act. The. previous rulings on 
this point were considered by a Bench of 
the Judicial Commissioner’s Court in 1911 
and their decisionis published in Wazir 
Mohammad v. Har Prasad (1). The rulings 
‘cited by learned Counsel for the appellant 
are published in Umrao v. Narain (2) and 
Pratab Bali v. Suresh Dutt (3). Neither of 
these rulings appears to me to be an 
authority for the claim made by the appel- 
lant that he is entitled to challenge this 
mortgage and so resist the possession claim-- 
ed by the mortgagee. The lower Courts 
have rightly followed the ruling cited in 
Wazir Mohammad v. Har Prasad (1). I 
dismiss the appeal with costs. < ; 

G. H. i Appeal dismissed. 

(1) 13 Ind. Oas. 613; 15 0.0.67. - |, 

(2) 89 Ind. Cas. 175; 20. W. N. 318; L.R. 6A. 
(0.)74; 12 O. L. J. 334; A. E R. 1925 Oudh 401. 

(3) 87 Ind. Oas. 1030, 2 0.W. N. 325; L. R. 6A. 
E N 12 0. L. J. 329; A. I. R. 1925 Oudh 457; 29 0. 
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“tax was recovered” ing, 500f the Indian. 
Income-Tax Act. It is contended by the 
assesseo thatthe word “recovered” which 
ordinarily has the meaning of taking back 


must refer to the e-payment of tax in the 


United Kindgom referred to in. s. 49 and 
that the words ‘tax was recovered” must 
be readgas meaning tax was refunded to 
the assessee under the provisions ofs, 27 
of the Finance Act of 1920. Unfortunately 
for this contention. we see thats, 50 is 
applicable not only tos. 49 but also to 
s. 48; and if we are to apply this meaning 
of the word “recovered” tos. 48, it would 
mean that: when a person bad obtained a 
refund under s. 48 heis’ given‘under s. 50 
to apply for 
that same refund. This certainly makes 
nonsense of these two sections, The word 
“recovered” does not necessarily mean the 
actual taking back of what has been given 
as is obvious from its use throughout the 
Income Tax Act. In s.18(8) which deals 
with “deduction” of tax in advance, it is 
observed that “the power tolevy by de- 
duction under this section shall be with- - 


l out prejudice to any other mode of re- 


MADRAS HIGH COURT. 
FULL BENCH. 
Rerarrep OASE No. 7 oF 1926. 
September 5, 1927. 
Present:—Sir William Watkins Phillips, 
Kr., Officiating Chief Justice, Mr. Justice 
Ramesam and Mr. Justice Beasley. 


Toe COMMISSIONER or INOCOME-TAX, ~ 


MADRAS—Rererrine OFFICER 
i versus bes 
Messrs. BINNY & Go, Lro., LONDON 
BY AGENTS Messrs. BINNY & Oo, | 
MADRAS—AssEsSEE. ` 


Income Tax Act (XI of 1922), s. 50—"Tax was 
recovered," meaning of. 


The words “tax was recovered” in s. 50 of the 
Income Tax. Act mean “tax was received by the 
Government", and must not be read as meaning 
“tax was refunded to the assessee under the pro- 
visions of s. 27 of the English Finance Act of 1920. 

Case .stated under s. 66 (1) of Act XI 
of 1922 by the Oommissioner of Income 
Tax, Madras, in the matter of Messrs. 
Binny & Co, Ltd., (London) by agents 
Messrs. Binny & Co., (Madras), : 

Mr, M. Patanjali Sastri, Special Counsel 
for the Referring Officer. i 
_ Mr. Vere Mocket, instructed by Messrs. 
Moresby & Co., for the Assesses. A 

JUDGMENT.—What we are asked to 
determine is the meaning of the words- 


covery”, implying thereby that deduction ` 
is one mode of recovery. Similarly under 
p. 41 taxis “recoverable” from the Court of 
Wards, Administrator-General, etc., and 
there it does not mean, taken back, It 
is suggested that tax can only be recovered 
by coercive process. ‘The Act does pro- 
vide for recovery by coercive process but 
even then there is no taking back of 
what has been given any more than when 
the taxis received by voluntary payment, 
Possibly there is an implication in the 
word “recover” that the tax is a sum 
which has to be deducted out of the 
income as really belonging to Government, 
andin that sense the word “recovered”? 
would bear the meaning of taking back, 
Section 44 (a)is also avery strong argu- 
ment against the assessee’s contention ag 
to the meaning of the word “recovered”. 
We are, therefore, eatisfied that the words 
“tax was recovered” mean “tax was re~ 
ceived by the Government,” 5-3 i 

It has been pointed out tous that this 
interpretation may cause hardship in in- 
dividual cases where there has been delay 
on the part of the Income-tax Authéritieg 
in England in making the refund there, 
such delay not being due to the default 
of the assessee. We would point out that 
this hardship can only be obviated by an 
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amendment ofs.50 and we are of opinion 
that this should be done by giving the 
Income-tax Oommissioner power to extend 
the time in suitable cases. The petitioner 
will pay the costs of this application, 4. Ga, 
Counsel's fee Rs. 250. 


Y.N. V. 
Reference answered. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Deoges No. 171 
oF 1924. i 
July 21, 1927. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Roy. 
MADHU SUDAN KUNDU AND OTHEKS— 
' APPELLANTS 
versus 
CHHALIMADDIN AHAMMAD AND OTHERS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr. 5, 6—Mortgage suit— Appeal from. preliminary 
decree after passing of final decree, whether maintain- 
able—Preliminary decree, nature of—Amendment of 
memorandum so as to make it appeal against final 
decree, legality of. , A 

‘A Court has power to amend a memorandum of 
appeal against a preliminary decree ina mortgage 
suit soas to make it an appeal both against the 
final decree as well as against the preliminary decree. 
[p. 129, col. 1.] i 
= Kulada Prosad Chowdhury Vv. 


(1), followed. NG 
‘Obiter.--Under the present Civil Procedure Code 


an appeal may be preferred from a preliminary 
decree ina ea es suit even after the .passing of 


the final decree. |p. 128, col. 2]. 
: A preliminary decree is now an independent decree 


which is not absorbed by the final deeree. The final 
decree is really dependent upon the preliminary 
decree, and if there is no appeal from the final 
decree but the preliminary decree is set asidé on 
appeal, the final decree will necessarily fall to the 


ground, [ibid] ; 
| Appeal against the decree of the Subordi- 
nate Judge, First Court, Barisal, Bakarganj, 
‘dated the 24th January, 1924. 

Dr. Sarat Chandra Basak (with him Babu 
‘Pramatha Nath Bandopadhya), for the Ap- 
pellants. ; : 

; Mr. Gunada Charan Sen (with him Babus 
‘Prosanta Bhusan Gupta and Suresh Chandra 
Talukdar), for the Respondents. 


io e JUDGMENT. 

“B.B, Ghose, J.—A preliminary objec: 
‘jon has been taken on behalf of the plaint- 
$ fis-erespondents that this appeal is incom- 
petent, Tho appeal is against the prelimin- 


Ramanand Patnaik 


` old Code. 
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ary decree passed on a mortgage, dated the’ 
24th of January, 1924. The final decree was 
made on the 28th of February, 1924. The - 
appeal against the preliminary decree was 
filed on the 27th of May, 1924. It is, there-. 
fore, contended that having regard to some-. 
of the cases decided ‘in this Oourt, this 
appeal is incompetent. Personally Lam of- 
opinion that the cases which have been 
decided after the passing of the Code of 
Civil Procedure of 1908 have not laid down: 
the correct rule. Under this Code, a pre- 
liminary decree has an independent exist-- 
ence and by the appeal against the final 
decree one cannot attack the preliminary. 
decree.’ The case was different under the 
What is now a preliminary’ 
decree was supposed’ to be a preliminary 
order and the final decree was held to 
absorb that order and by an appeal against: 
the final decree that order might have been 
challenged. It was, therefore, held under 
the old Code that after the passing of: the 
final decree in the case, ibe preliminary 
orderhad no separate existence, and, there- 
fore, the appeal against that order was in- 
competent after the passing of the final 
decree. That reasoning, however, does not 
apply. when the law is that you cannot 
challenge a preliminary ‘decree by an 
appeal against the final decree. A prelimi- 
nary decree isnow an independent decree 
which is not absorbed by the final. decree, 
The final decree is really dependent upon” 
the preliminary decree, and if there is no 
‘appeal {from the final decree but the pre- 
liminary decree is set aside on appeal, the 
final decree will necessarily fall tothe ground. 
The mischief of the procedure suggésted 
by the learned Advocate for the respondents 
is this. There may bea very good ground 
for appeal against the preliminary decree | 
but there may be absolately no ground for: 
appeal as against the final decree which- 
merely works out the directions made in 
ihe prelimizary decree. Tocompel a party: 
to appeal against the final -decree against 
which there is no ground whatsoever to 
urge in order that his appeal against the 
preliminary decree may be heard, seems to. 
me to amount to a farce. Mr. Sen very 
rightly recognises that position but he 
relies upon the decided cases of this Court, 
I may say that the other High Courts have: 
not followed this practice. I would have 
thought it necessary to have this question- 
referred to a Full Bench for final decision if 
“the appellants had not-taken steps which 
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proper circumstances or not . against a 

minor or his estate is another matter with 

which we are not concerned. i 
The second appeal is, therefore, dismiss- 

ed with casts, 
V. N. V. Appeal dismissed. _ 
A, N, å, ~ 


. 
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OUDH CHIEF COURT, 
Seconn Civen APeBaL No. 193 oF 1927, 
October 13, 1927. a 
Present:—Mr, Justice Hasan and 
ane Mr. Justice Raza. 
TALUQDAR KHAN AND oTaErs— 
PLAINTIFFS— APPELLANTS 
VETSUS' ` 
Musammat KHAIRULNISSA AND OTHERS— 

= ~ DEFENDANT8—RESPONDENTS. j 

Civil Procedure Code (Act V of 1908), 8. 47—Plaint 
—Matter determinable in execution proceedings and 
not by regular suit—Duty of Courtto return plaint to 
be presented to Execution Court. 

-Where a matter which ought to have been laid in 
execution proceedings under s. 47, Civil Procedure 
Gode, is brought up in a regular suit and the 
plaintiff asks the plaint to be treated asa proceed- 
ing under s. 47, Oivil Procedure Code, the plaint 
ought to be returned for being presented as an 
application ‘in execution proceedings in a proper 

Court. [p. 184, col. 2.] 


Second appeal against a decree of the - 


Additional Subordinate Judge, Gonda, 

dated.the 28th March, 1927, confirming 

that of the Munsif, Utraula, dated the 12th 

August, 1926. i 
Mr. Radha Krishna, for the Appellants. 
Mr. Ali Raza, for the Respondents. 


. ORDER.—This is the plaintiffs’ appeal 
from the decree of the Additional Sub- 
ordinate Judge of Gonda, dated the 28th 
of March, 1927, affirming the decree of the 
Munsif of the same place, dated the 12th 
of August, 1926. t 
In the suit, out of which ‘his appeal 
arises, the plaintiffs asked fo a relief of 
declaration for a 2/3rds shar in certain_ 
plots of land situate in villag Baundhar, 
Pargana Utraula, in the District of Gonda. 
They also prayed for possession of the 
eame plots in the event it were found 
that they were not in possession, The 
Courts. below dismissed the suit on the 
ground that it was barred by the provisions 
a s. 47 of the Code of Civil Procedure, 
: 1908. - f 
In ihe lower Appellate Court the plaint- 
_iffs asked that the plaint in the present 
suit might be treated as proceedings under 
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5. 47, : The Court below has refused: the 
prayer on the ground that proceedings 
under s.47 were barred by the rule ofres 
judicata, arising out of a previous order, 
to which reference shall hereafter be made. 

We are of opinion that there. is no. bar 


‘of res judicata and the plaint in the pre- 


gent suit should have been returned to 


the plaintifis for being presented as an : 


application in execution proceedings to the 
proper Oourt. 

The facts are as follows: — i 

One Bismillah Khan bad a-son Muham- 
mad Khan and four daughters. Muhammad 
Khan entered in course of time into the 
possession of the entire estate of his father, 
Bismillah Khan, on the death of tha 
latter, Eventually the three sisters and the 
representative of the deceased sister 


brought four suits for the recovery. of. 


their shares in the inheritance of their 
father, Bismillah Khan, Naturally Muham- 
mad Khan was the foremost defendant in 
the suits. But while Muhammad Khan was 
in possession of the estate he had made seve- 
ral alienations. These alienees were made 
party defendantsto the four suits. They 
were-large in number and amongst them 
were the present plaintiffs, Muhammad 
Khan confessed judgment and there was 
another defendant who compromised with 
the plaintiffs of those suits, The suits 
were decreed against Muhammad Khan 
and the said defendants but they were 
dismissed against the present plaintiffs 
and also against other defendants. They 
were instituted on the 13th of July, 1915, 
and the decrees were passed on the 5th 


. of August, 1918. Ail this happened in the 


Court of the Subordinate Judge of Basti 
inthe Province of Agra. The suits and 
the decrees included certain items of pro- 
perty which were situate in the District 
of Gonda. In that class of property were 
included the plots now in question. On 
the date of the suita mentioned above 
the plaintifis of the present suit held a 
possessory mortgage of the plots in suit 
dated the 16th of February, 1915, execut- 
ed by Muhammad Khan. During the pend- 
ency of those suits, that ison the 8th of 


March, 1916, they had obtained-'a sale-- 


deed of the same property from the same 
Muhammad Khan. ~ fi 
It is agreed that the sale being pendente 
lite is wholly inoperative against the inter- 
est of the decree-holders of those suits; 


but there is-no doubt that the mortgage e» 


184 * 


subsists and the decrees -of the four 
buits mentioned above had not the effect 
of wiping off the said mortgage for the 
simple reason that-the plaintifis of those 
‘suits were granted no relief against 
the present plaintiffs. In other words, 
their suit-was dismissed against the latter. 
The mortgage, therefore, subsists. 

‘ It appears that execution proceedings 
were taken by the decree-holders first in 


the Basti Court. and afterwards in the, 


Court at Gonda.. We have ‘before: us the 
four applications which were made in the 
four suits mentioned above in the Court 
of the Subordinate Judge of Basti for exe- 
cution (Exts. 24 to 27). There were two 
distinct reliefs for which prayer was made 
in those applications. : One was for posses- 
sion of the properties situate within the 
jurisdiction of the Basti Court. 


being taken in that Court in respect of 
the properties situate in the District of 
Gonda. It follows that the reliefs did not 
embrace any proceedings against the pre- 
sent plaintiffs because the property in 
which they were interested was not situate 
within the jurisdiction of the Basti Court 
but was situate within the jurisdiction of 
the Court at Gonda. The plaintiffs, how- 
ever, misconceived the scope of the execu- 
tion: applications and filed certain objec- 
tions. in the Gonda Court which were 
rightly thrown out by that Court on the 
ground that there were no execution 
proceedings being taken against them. The 
order is dated the 7th February, 1925, and 
is as follows:— anes 

. “The report of the execution clerk shows 
that the decree has not been executed 


against these objectors. They have, there- 


fore, no grievance at present in the exe- 
cution department. } 
therefore, disallowed on this ground.” 

- [tis the above order which the Courts 
below in the. present case consider to have 
the effect of res judicata in respect of the 
present proceedings. To our mind that 
order has-no such effect. In the first 
place, as already pointed out, there was 
no relief sought in the applications with 
reference to which this order was passed 
against the present plaintiffs nor was any 
relief sought to be obtained in respect 
of the property situate in the Gonda Dis- 
trict, as already said. In the second place, 
in the column relating to the name of the 
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The second 
. was for a certificate of transfer to the 


' , Gonda Court for execution proceedings 


Their objection. is, 
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persons against whom execution was being 
applied for the only name entered is the 
name of Muhammad Khan and ‘the con- 
fessing defendant of those suits. In the 
third- place, the order under consideration 
rightly and“ clearly does not decide the 
merits of the objections which the pre- 
sent plaintiffs had laid before the Court 
responsible for that order. Indeed the 
effect of the order is simply this that the - 
objections- were premature and uncalled 
for. This leads clearly to the infer- 


“ence that the right to object would arise. 


at a proper time and in a proper Oourt, 
We accordingly think that this was a fit 
case, in which the plaint of the present 
suit should have been treated as proceed- 
ings under s.-47 of the Oode of Civil > 
Procedure. As such it could not be entér- 
tained: by the Munsif into whose Court: 
the plaint was filed. The proper Court 
was the Court of the Subordinate Judge of 
Gonda to whose Court the decrees were 
transferred for execution by the Court at 
Basti. 

We accordingly allow this appeal, set 
aside the decrees of the Courts below and 
direct.that the plaint of the present suit be 
returned to the plaintifis-appellants for 
the purpose of being presented as an 


- application under s. 47 of the Code of 


Civil Procedure to the Court of the Sub- 
ordinate Judge of Gonda. In the'matter 
of costs, we direct that the parties shall 
bear their own costs all through. The 
plaintiffs have at every stage of the pro- 
ceedings until to-day seem to have taken 
a wrong course ofconduct and they are, 
therefore, not entitled to any costs. 
G, H. Appeal allowed. 


—— 


MADRAS HIGH COURT. 
Civin APPEAL No, 1480F 1924, 
April 28, 1927, 
Present:—Sir William Watkins. Phillips, 
Kr., Officiating Chief Justice, and ` 
Mr. Justice Srinivasa Aiyangar. 
DEVI RAMANUJAOHARYULU AND 
OFTBERS—DeFsanDants Nos. 1 To 4— 
s APPELLANTS ` 
versus ' 
ALAPATI SRIRAMULU AND oruEss— `: 
Praintires AND DEFENDANT NO, 5— “< 
RESPONDENTS. 
. Civil Procedure Code (Act V of 1908), s. 92—Sanc- . 
tion by Collector of suit for certain rekiefs—Insfitu- 


(106-1. O. 1997] 


Han of suit with additional prayers—-Suit, whether 

aa, 

Certain worshippers. applied for and obtained the 

_ Banction of the Collector under s. 92, Civil Procedure 
‘Code, for the institution of a suit against a trustee for 
.& scheme'and for certain specified reliefs. The plaint 
when filed included -a prayer for rendering of 
accounts for which sanction had not been.given but 
-the said prayer was subsequently withdrawn: 

Held, that the suit was not bad in too” though the 
extra relief not covered by the sanction could not be 
granted. [p. 135, col. 2.] 

Oase-law considered.] Ae ee ke 
he reliefs mentioned in s, 92 of the Civil Procedure 
Code are not mutually exclusive and a suit is not 


bad merely because some additional reliefs which’ 


_ are incidental.to the main relief for which sanction 
‘has been granted arè also included in,the plaint. [p. 
135, col, 1. i 
Appeal against the decree of the Court: of 
the Additional Subordinate Judge, Bapatla, 
in O. 8: No. 30- of 1923 (0. S. No. 90 
of 1922, Principal Sub-Court, Bapatla). 
Mr. T. V. Venkatarama Atyar, for the Ap- 
pellanis. | 
Messrs. Ch, Raghava Rao and K. Kames- 
wara Rao, for the Respondents. 
JUDGMENT.—This is an’ appeal 
against the decree in a suit filed for the 
removal of the defendants-appellants from 
the trusteeship of the plaint templeand for 
the framing ofa scheme. The lower Court 
has ordered the removal of the trustees and 
framed a scheme. Objection is now taken 
‘mainly~on the ground that the suit is bad 
Jas not’ being in accordance. with the sanc- 
, tion: granted to the plaintiffs by the Collect- 
-or. In that sanction the Collector granted 
permission to oust the present trustees by 
filing a scheme suit. The contention for 
‘the appellants is that under ss. 92 and 
.93 of thè- Oivil Procedure Code, under 
-which sections this sanction was granted, 
“the various reliefs mentioned in s. 92 are 
mutually exclusive, and that whena suit is 


filed for any one of these reliefs there mu < 
he” 


‘be “gpecific- sanction to that effect. 
‘logical. effect.of' this argument is that if 
‘sanction is given-under cl, (g) for settling 
a scheme noorders could bé passed by the 
‘Qourt directing accounts in the future or 
declaring what portion of the trust property 
shall be allocated.to any particular object, 
or authorising any part ofthe trust property, 
to be let etc. But in a scheme for the 
management of a temple -these are almost 
-necessary incidents and- certainly prebable 
incidents in the management thereof; con- 
sequently it cannot be held that all these 
reliefs are mutually éxclusive when there 
-is no. provision to that effect in the section, 
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file a scheme suit, namely, a suit, to settle 
a.scheme for the proper management of 
the plaint temple. In framing. such a 
scheme a Court’ must undoubtedly provide. 
for some one to manags the institution and 
in so doing would be appointing a trustee 
under cl. (b) tos. 92, The appointment ofa 
new trustee is the chief ground of the ap- 
pellant’s complaint for he cannot contend 
that sanction was not granted for the re- 
t Such 
a complaint, as shown above, has no forca. 
The only prayer in the suit to whichexcep- 
tion can be taken is that which asks the 
trustees to render an account of their 
management but-that prayer was with- 


` drawn and has not been granted. 


Mr. Venkatarama Aiyar argues that that 
withdrawal is not sufficient to cura the de- 
fect but that the suit should have been dis- 


. missed in toto and relies on saveral cages 


In thé present case sanction was giyen ta 


in support of this proposition. The first , 
one is Srinivasa v. Venkata (1) where it 
was held that whena sanction had included 
a claim for damages against the trustees and 
such aclaim had been omitted in the plaint 
the suit was not within the terms of the. 
sanction. In Venkatesha Mallia v. Bammam- 
palli Ramayya Hegade (2) where a sanction 
had been granted totwo parsons and one 
alone sued, ib was held that the suit wag 
bad and similarly in Maddala Bhagavan- 
narayana v. Vadapalli Perumallacharyulu 
(3) where two plaintifs sued out of four to 
whom ‘sanction had been granted: The 
principle underlying all these case3 is that 
where it appeared to the Court that if the © 
plaint a3 presented in Court had been’ be- 
fore the authority granting the sanction it 
was possible that the sanction would not 
have been accorded to such a plaiat that 
plaint was bad. Hare the facta are quite 
different. The suit is in accordance with 
the sanction but an additional prayer which 
has not bsen sanctioned has been added and . 
subsequently removed. Saveral similar 
cases have been cited and ws may refer to 
Sayad Hussain Miyan v. Collector of Kaira 
(4), Nizam ul-Haq v. Muhammad Ishak (5) 
and Appeal No. 373 of 1924 o0fthis.Court, In 
all these cases it was held not that the suit ~ 
was bad but that the extra reliefs sought for 


could not be granted but the other - prayers 
(1) 11M. 148; 4 Ind. Dec. (N. s.) 10343 °.” 
(2) 26 Ind. Gas. 202; 33 M. 1192; 27 M. L. J- 241, 
(3) 31 Ind. Cas. 236; 29 M. L.J. 23L |. 
` (4) 21 B. 257; LL Ind. Dec. (N. 8.) 174. 
(5) Sl Ind, Cas, 611, 50 P, W, R. 1919; 144 PLR 
1919, . A ; 
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were allowed. In the present case the lower 
Court has already disallowed the extra 
relief and, therefore, its decree is correct, 
“On the merits of the case it was-sought to 
bé argued that the plaint property was the 
archaka service inam of the defendants 
and not the property of the temple, At the 
time of the inam enquiry, statements were 
taken from various persons and we have 
the inam statement Ex. A and the inam re- 
gister Ex.B. From these two documents it 
is Clear that the inam was granted to the 
temple and not to the archakas. 
time of the inam enquiry in 1860 the defend- 
ants’ ancestors were in actual possession of 
the lands and were parties to the enquiry; 
when, therefore, the matter was decided they 
must have known that the lands belonged 
to the temple and not to them. The de- 
fendants have been unable to adduce any 
evidence to show that they bona fide beliav- 
ed that they had a right to the property or 
that circumstances have changed since 1860, 
Inasmuch as they have set up their own 
right as against the temple and also have 
made‘alienations of the property it is clear 


that they have been properly removed from; 
. the trusteeship. Itis useless for them to 


contend, even if they were not archakas— 
which is another disqualification for the 
office of trustee—that they ought to be ap- 

ointed now. A scheme has been framed 
he the lower Court and the only objection 
taken by the appellants is that the word 
“faslis” in cl. 11 is wrong. A perusal of 
the decree shows that this isa clerical error 
for “families” and it may be corrected ac- 
cordingly. There are, however, serious 
objections to the scheme as framed by the 
lower Court, i. e., the provisions madein it 
for the exercise by the Qourt of superin- 
tendence over the temple. It is not the 
Court on which this duty should fall for it 


is within the province of the various temple 


committees appointed throughout the Presi- 


` dency. Under this scheme, therefore, for the 


words “the Oourt” there will be substituted 
the words “the temple committee having 
jurisdiction over the suit village" in para, 
I and in the succeeding’ paragraphs 
where the word “Court” occurs the words 
“the said temple committee” shall-be sub- 
stituted. As a result of this, “para. 20 
must be Struck but and we also think that 
paras. 18 and 19 must be removed as 
they confer a right of procedure which is 
not strictly in accordance with law. Ob- 
jection has been taken to the appointment 
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of the three plaintiffs ag the new trustees, 


“but the lower Court has apparently ezercis- 


ed its discretion in the matter and we have . 
no materials on which we can say that the - 
discretion has been improperly exercised. 
With the above modifications the decree 
is confirmed and the appeal is dismissed 
with costs. e £ - 
v. N. V. 
ALN, A, 


Appeal dismissed. 


` CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECAEES Nos, 
300 ann 642 oF 1925, 
August 10, 1927, 
Present:—Mr. Justice Ouming and 
f Mr. Justice Ray. gr 
IN APPEAL No. 300 oF 1925. 
RAMANATH BHATTACHARJEE 
AND OTHERS— PL,AINTIFFS— APPELLANTS 


VETSUS 
JAGANNATH MONDAL AND OTHERS 
—DEFENDANTS— RESPONDENTS. 
< Is Appear No. 642 or 1925. 
KANGALI MONDAL AND OTAERS— 
DEFENDANTS—APPELLANTS 


versus A 

RAMANATH BHATTAOHARJER AND 

OTHERS—PLaINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 50—En- 
hancement of rent—Increase in area, proof of—Duty 
of landlord to show area at “inception of tenancy— ` 
Confirmatory kabuliyats, value of—Purchase of hold- 
ing by landlord and re-settlement with same tenant— 
Transfer of tenancy—-Tenancy, whether continues. 

In a suit for enhancement of rent a landlord cannot: 
succeed in showing that there hag been an increase 
in area by merely proving that the area under 
cultivation is in excess of that which is mentioned in, 
a confirmatory kabuliyat; he must show what the 
aren was at the inception ofthe tenancy, [p. 137, col, 





Rajkumar Pratap Sahay v. Ram Lal Singh (1), fol- 
owe 5 
Where a landlord purchasea a holding at a rent 
sale and re-settles the land with the same tenant, 
the continuance of the old tenancy is broken and the 
presumption under s. 50 of the Bengal Tenancy Act 
does not apply. [p. 138, col. 1. ahs 
A new tenancy is created when a tenant sella or- 
transfers a portion of his holding and the landlord 
recognises the transferee, and the presumption under 
s. 50 of the Bengal Tenancy Act, similarly, ceases 
to apply. [ibid.] A É 
Appeals against the decrees of the 
Special Judge, Jessore, dated the 22nd 
November, 1924, modifying those of the As- 
sistant Settlement Officer, Jessore (Kote-" 
chandpur), dated the 47th September, 1923, > 
i In No. 300 or 1325, 


Babu Profulla Kamal Das, for tha Appel- 


lant, 
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they have takén in this case and which do 
not compel me to make such reference. The 


‘steps that they have taken are that they have . 
made an application after the filing of their . 


appeal to bs allowed to amend their memo- 
randum of appeal so as to make it also an 
appeal against the final decree. This pro- 
cedure was suggested by the case of Kulada 
Prosad Chowdhury v. Ramanand Patnaik 
(1). We grant the application made on 
behalf of the appellants. Let the memo- 
randum of appeal be so amended that it 
would be an appeal both as against the 
final decree as well as against the prelimi- 
nary decree. Now we propose to deal - with 
the merits. . 
The only point urged before us in the 
appeal was a question of limitation, The 
defendants Nos. 5 to 10 and 25. were alleged 
to have obtained the interest in the mort- 
gaged properly under a paramount title, that 
_ is to say, thay had purchased in execution 
of a mortgage prior to that of the plaintiffs. 
But in the previous suit brought by the 
prior mortgagee the present mortgagees, 
who were puisne mortgagees were not made 
parties.. Thereupon the right of the plaint- 
jffs as puisne mortgagees to redeem the 
prior mortgage was left intact. Although 
‘the defendant No. 25 was impleaded in the 
suit long after the plaintiffs’ suitas against 
the mortgagors was barred by limitation, 
- still the plaintiffs’ right to redeem defendant 
No. 25 was not barred. Therefore, the 
question of limitation as between the plaint- 
ifs and the appealing defendants does not 


arise. 


a There is, however, a very small point with 


regard to the amount .of money which the 
‘appealing defendants were held by the 
Uourt below to be entitled to on a sale of 
the mortgaged property. There is no ob- 
jection by either party as to the form ofthe 
decree, The Court below. has ordered the 
pale ofall the-properties mortgaged to the 
plaintiff and has allowed the appealing de- 
fendanta-a@ first charge cn the purchase 
money for the amount of their mortgage 
debt under thé previous mortgage bond, 
In working out that sum the appellants 
have been allowed somewhat less than what 


they might have been entitled to, The .p 


Subordinate Judge has only given them a 
decree for the amount which was sued for 
in the plaint. Butunder the decree in their 
‘mortgage suit the defendants were allowed 


0) ae Ons. 994; 33 O, Ld, 414; 26 0. W, N, 778; 


i 
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interest at- the bond ‘rate -of Rs. 1-8 0 till 
the date of redemption which was fixed 
for the 24th August, 1913. The appellants 
‘are, therefore, entitled to the interest up to 
that date on the amount sued for plus the 
costs and after that date interest on the 
whole at 6 per cent. per annum till the date 


of gale which was the 220d of May, 1915. - 


This sum has been worked ont by the 
learned Vakils for both the parties agree- 
ing to the figure as Rs. 2,400. The decree 
of the Subordinate Judge must, therefore, 
be varied to this extent that defendants 
Nos. 5 to l0 and 25 will get Rs, 2,400 out 
of the money realised by sale of the mort- 
gaged properties prior to the plaintiffs in 
this case getting anything out of it, 

With this modification this appeal is dis- 
missed, ‘There will be no order as to costs 
“in this appeal. ` l 

This, however, will not preclude the ap- 
pealiog defendants or any other defendants 
from redeeming the plaintiffs’ mortgage as 
directed by the decree of the Subordinate 
Judge, dated the 24th January, 1924. 

Roy, J.—I agree. 


ALN, de ` Appeal dismissed, 


ad 


MADRAS HIGH COURT. | 
CivIL Revision Purrrion No, 427 or 1927, 
; May 5, 1827. 
Present;—Justice Sir William Watkins 
Phillips, Kr. ° 
MAKAM CHANDRAYUDU—PENTIONER 


Versus 7 
MADASU PEDDA RANGAPPA— 
i RESPONDENT, i 
- Madras District Municipalities Act (V of 1920) 
Election Rules, r. 18—Voting by tliteraie voter— 
Marking by polling officer in presence of candidates-or 
agents, whether illegal. 

Jn regard to marking of votes of illiterate voters, 
t. 15 of the Rules for the conduct of election to 
Municipat Councils under the Madras District Munici- 
palities Act does not insist on the absence of the 
candidates or their agents from the place where 
the ballot paper is marked by the polling officer and, 


therefore, the marking by the polling officer in the 


presence of the candidates or their agenta is not 


illegal. : 
Petition, under s. 115of Act V of 1208, 


raying the High Gourt to revise the order, 

dated the 18th February, 1927,of the Dis- 

trict Court of Anantapur, in O, P. No, 44 pf 

1926. PENI a ; 

. Mr. P. Siva Rao, for the Petitioner, 
Mr. B. Somayya, for the Respondent, 


| JUDGMBN 'P.—The question thatarisea e 


è a 
` 
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for decision: is- whether under r. 15 of 


the Municipal Election Rules an illiterate’ 
| Voting paper. must be marked by the polling 


officer in ¢ecret. and not in the presence of 
‘the candidates or their agents, In the 
rules for election to the Local Boards there 
isa specific Provision in the ruleecorres- 
ponding tor.15 that this paper shall be 
marked in the presence ofthe candidates or 
their agents. There isalso-a similar pro- 
vision in the English-Electoral- Rules. In 


the Municipal Rules as in the rules for elec-' 


tion to the Legislative Council, etc., there 
is no such provision andr. 15 readsas fol- 
lows:— 

“If the voter is unable toread the ballot 
paper or to make a cross’ thereon, and 
applies for assistance in doing so, the 
polling officer shall read it for him and, if 
sọ required, mark the ballot paper accord- 
‘ing to the directions of the voter and give 
it to him to put in the ballot box.” | 

It is contended for the petitioner that 
there is no direction that the polling 
officer shall go: either to the place set apart 
for literate voters to record: their votes- or 
to some other place where the candidates 
and their agents are not, and that, therefore, 
there is no rule prohibiting the marking of 
the vote in the presenceof thecandidates, No 
reason has-been put forward for the differ- 


_ ence in the two sets of rules for the Local 


Boards and the Municipal Couneils, res- 
pectively and, therefore, the matter resolves 
itself into a quéstion of the interpretation 
ofr.15. There is no provision in the rule 


for the polling officér going apart or for the : 


- title, 


withdrawal of the candidate and their agents, 
No doubt secrecy asfar as possible is the 
object of the rules and it might be consider- 


- ed thatsome such action as above should be 


adopted by the polling officer, but it might 
be remembered that in the case of illiterate 
voters there cannot be absolute secrecy as 
the polling officer must know for which 
candidate the vote is to be recorded. It is 
alco to be noted that el. 3 of r. 15 says that 
the marking ofa ballot paper by the poll- 
ing officer shall not be questioned “sub- 
sequently” on the ground that it was not in 
accordance with the voter's directions.. The 


word “subsequently” may poseibly imply - 


that ab the time of marking it can be ques- 


tipned, buf that is only a possible inference, ` 


I am, however, eatisfied that there is no 
provision in the rules insisting on the 
absence af the candidates or their agents 


e grom the place’ where the hallot paper is 


auate T. GAJIAN, 
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maiked by the polling officer and, therefore, 
the. marking in the presence of the 
candidates cannot be said to be a violation 
of any of the rules. I must, therefore, 


allow this petition and as it is said | 
that there are other objections which 
have not been disposed of by the 


learned District Judge, the petition will 
have to be referred back to him for disposal 
on the other points. ` 

I may observe that the District Judge 
after finding that the. paper had not been 
marked in the proper manner omitted to 
record a finding on the question of whe- 
ther this non-compliance with the rules had 


affected the result of the election as re- 


quired in r. 11, cl, (c) of the rules for deci- 
sion of disputes, $ 

The respondent will pay the petitioner's 
costs. i 


V. N. V. Petition allowed.. 


LAHORE HIGH COURT: 
Ssoonp CIvIL APPEAL No. 577 oF 1927. 
September 27, 1927. i 
Present:—Mr. Justice Addison. : 
SMAIL AND oTHERs— PLAINTIFFs— 
APPELLANTS 
versus R 
GAJJAN—Darenpant—Rasronpenr, 


: Adverse possession--Fallow land—Possession follows 


Until 15th November, 1912, the land in dispute was 
shamilat land in the possession of the defendant, ln 
July 1913 the land was partitioned and fell to the 
sharé of the plaintiff. The defendant did not sow 
any crop in 1913. After the 15th“ November 1913 
the defendant was again in possession. A suit 


for possession was brought by the plaintiff on 9th 
November, 1925: : 


Held, that the suit was within time as the defend- 
ant's adverse possession must be held to have ccm-' 
menced only from 15th November, 1913, | 
a. In case of fallow land possession follows title. 


Second appeal against the decree of the 
District Judge, Gujranwala, dated the 22nd 
December, 1926, reversing that of the Third 
Class Sub Judge, Hafizabad, dated the 
12th April, 1826. 

Mr. Mukand Lal, for the Appellants. 

Mr, L. Saunder, for the Respondent, : 

JUDGMENT.—On the Yih November, ` 
1925, the plaintiffs sued the defendant for 
possession of 25 kanals 11 marias of land: | 
an the allegation that they were the ` 


$ 
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owners and that the defendant had taken 


forcible possession four or five years before. 


suit. The defendant replied that the land 
was his and he had been in. adverse 
possession for some 40 years. The trial 
Court held that the land was .shamilat land 
which was partitioned in 1913 when the 
land in suit fell to the share of the plaint- 
ifs. This finding is not challenged and 
there is no doubt that title is in the 
plaintiffs. The-trial Oourt further held 
that the suit was within time as the 
mutation of partition stated that the parti- 
tion was to take effect from Kharif 1913, 
In the view of the trial Court this meant 
that the partition was to take effect any 


-time during the kharif harvest of 1913" 


that is, up to the 15th of November, 1913. 
As the suit was brought on the Sth of 
November, 1925, it was held that it was 
within time. The plaintiffs’ suit was, 
therefore, decread. Oa appeal the learned 
District Judge -held that the land was 
partitioned according to the meaning of 
the final order in the partition case as 
from the beginning of the Kharif of 1413. 
The kharif crop is sown in July. The 
lower Appellate Court ‘goes on to state 
that if the defendant sowed this crop his 
possession became adverse from the time 
he sowed it and that the limitation started 
to run from the time of sowing the crop 
and not from the time of cutting it. It; 
therefore, held that the suit was barred 
by time on the assumption that the 
kharif crop was sown some time in July, 
1913. Against this decision this second 
appeal has been preferred, 

The only evidence on the record con- 
sists of the statement of the patwari who 
also proved certain copies from ithe 
khasra girdawari, It ia clear “from this 
evidence that there was no crop during 
the Rabi of 1913 and the Kharif of 1913. 
That means that the land was lying fallow 
from the 15th of November, 1912 to the 
15th of November 1913. 
of November, 1912, the land was shamilat 
land in the possession of the defendant 
who, however,. would be considered to be 
holding on behalf of all the co-sharers. 
After the 15th of November, 1913, the de- 
fendant again was in possession. In the 


meantime about July 1913 exclusive title: 


had accrued “to the -plaintiffs. In these 
circumstances it seertis to me that it must 
he held that the plaintifis were in possession 
‘pp to the lth of November, 1913, as up 
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‘partition took 


Before the 15th . 
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to that time from the date when -the 
effect title was in the 
plaintiffs and the land was fallow. It 
was not tillthe 15th-of November, 1913,. 
that it can be said that the defendant was- 
exclusively in possession of the land holding. 
adversety to the plaintiffs, The suit is, 
therefore, within limitation andI accept the 
appeal and decree the plaintiffs’ suit with 
costs throughout, 


R. L Appeal accepted, 


MADRAS HIGH COURT.. 
SECOND CIVIL Apprau No. 1411 oF 1924. 

March 23, 1927. s 

Present :—Mr. Justice Srinivasa Iyengar. 
.VENKATARAMAN, minor, BY NEXT FRIEND 

SESHAPPIER—Puatntiv¥- APPELLANT 
` versus - 
PONNUSAMI PADAYACHI AND ANOTHER - 

— DsrENDaN!1S—RESPONDENTS. ; 
Transfer of Property Act (IV of 1882), s. 51— 
Voidable lease by guardian—Repudiation by third 
person for minor, whether effective—Alienee's right tò 
improvements made bona fide. ` 
A transaction entered into by the guardian of a 
minor, cannot be repudiated by a third person on 
behalf of the minor unless he takes proceedings in 
Oourt on behalf of the minor and is allowed by the 
Court to act as next friend. [p. 132, col. 1.] mi 
Where an alienation made by the guardian of a 
minor ib set aside, the purchaser is entitled to re- 
imbursement of the expenses bona fide incurred ‘by 
him in improving the property before he had any 
legal and valid niotice of the claim on behalf of thé 
minor to set aside the transfer. [p. 132, col. 2] _ . 
Second appeal against the decree of the 
Court of the Subordinate Judge, Tiruvalur, 


-in A. S. No.9 of 1924 (A. 8. No. 163 of 


1923, District Court, East Tanjore) pre-. 
ferred against that of the Oourt of the 
District Munsif, Tiruvalur, in O. B. No. 
582 of 1921. . < 
Mr. K. Rajah Aiyar, for the Appellant, - 
“Mr. A. Sundaram, for the Respondents, 


JUDGMENT.--The only point that 
arises in this second appeal has reference 
to the amount allowed to the defendant as 
the value of the improvements made by 
him the paymentof which has beerf made. 
a condition precedent before the plaintiff 
is allowed to recover ‘possession of tle 
property. The amount was-allowed for the 
casuatina plants in the land in question. 
The lease granted by the mother was for. 
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10 years. Itis in evidence that even 
that the defendant bad got into possession 
probably inthe ‘course of negotiations or 
at first on a yearly lease. The transaction 
. Was merely voidable. Till it is avoided the 
lease subsists. The lease was obviously 
granted for the special purpose of dnabling 
the defendant to raise a casuarina planta- 
tion there. If so, it cannot possibly ke 
argued that his raising a plantation was 
, done otherwise thanin good faith. He had 
no reason to believe that some next friend, 
least of all this next friend, would file the 
suit on behalf of the minor and have the 
lease set aside. The only question then is 
whether a person who had incurred ex- 
penses for the purpose of raising the planta- 
tion should not be reimbursed that amount 
and whether there is any reason for depriv- 
ing' him of that equity. Both the lower 
Courts have considered the matter and 
decided thatit was a case in which the 
defendant was not entitled to that relief 
in equity. If the plaintiff's case was that 
the plantation was made or that any 
material portion of the expenditure now 
allowed to the defendant was incurred 
after the service of summons in the suit 
on the defendant such portion may be 
disallowed to the defendant because he has 


then a legal and valid notice on behalf of. 


the minor plaintiff questioning the validity 
of the transaction on the basis of which he 
incurs the expenditure. Ifafter noticehe 
incurs expenditure he may be deemed to 
have done so athis risk and, therefore, 
not in perfect gcod faith. But I asked 
Mr. Rajah Iyer, the learned Vakil for the 
appellant, to show whether there was any 
ground in this casé for contending that 
any portion ofthe expenditure allowed to 
the defendant could be regarded as having 
been_ incurred subsequent to such date. 
Mr. Rajah ‘Iyer said that soon after the 
transaction itself a notice was given by 
the present next friend to.the defendant 
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beforeadmit ted that heis not in a pobition to 


show that any portion of the expenditure 
was really incurred after the service of 
summons inthe suit. Ifso, it follows that 
all the amount allowed to the. defendant 
must-have been incurred not. only before 
the transaction was set aside but even 
!.efore he had any legal notice of the claim 
on behalf of the plaintiff repudiating tke 
same. There is no question about tle 
amount itself. In these circumstances I do 
not see any reaeon or warrant for dépriving 
the defendant who incurred the expenditure 
on the faith of the transaction. I think 
the lower Appellate Court was right in its 
judgment. The second appeal -fails and 
must be dismissed. : 

I might add one word with regard -to 
the order for costs which was referred to 
by Mr. Rajah Iyer and that was an order . 
for costs to be paid personally by. the next 
friendin the lower Appellate Court. Mr. 
Rajah Iyer wished to contend that the Court 
had no power to direct the cost to be paid 
by the next friend personally. He- has, 
however, cited no authority for the position. 
I -am aware that it has been the practice of 
Courts to direct in proper cases that the 
costs ofa suitshould be paid by the next 
friend of the minor plaintiff personally, 


-I sayin. proper cases because it depends 


repudiating the transaction. At that time. 


the next friend had no legal status what- 
ever. The minor was under legal guardian- 
ship. It is only when he Lecame next 
friend by taking these -proceedings having 
been allowed to be sò by Court that he 
acquirtd apy legal character with regard to 
the minor plaintiff. Till then any repudia- 
tion by him is waste paper. But the matter 
might conceivably be different after service 
of the summonsin the suit itself on the 
felendant, But Mr, Rajah Iyer has frankly 


upon, the discretion of the Court whe- 
ther the Court considers the action or pro- _ 
ceeding taken by the next friend on be- 
half of the minor plaintiff to be bona fide 
or prompted by any other consideration, 
No question of the exercise of discretion 
itself has been raised before me. It kes 
been argued on the question of the power 
of the Courtitself. If the Court should 
have no such power it follows thatit would 
be within the power of any man passing 
in the street to exploit and ruin the estate 
of aminor by merely seeking to file a suit 
for and in the name of the minor and 
saying that the costs of the other side 
ought to be paid or directed to be paid from 
the estate of the minor. I should be 
surprised if the Legislature intended aby 
such consequence. The costs of the suit 
should slways bewithin the discretion of 
the Court and when tke Court is satisfied- 
that a certain proceeding was such that the 
minor's estate should not be made liable 
in respect of the same but should be paid 
by the next friend personally the Court 
has the right to do so, Whether the next 
friend has any right of reimbursement in 
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LAHORE HIGH COURT. 

Orvin Revision Petition No. 92 or 1927. . 
(Fosmervy Civic APPEAL No. 2592 oF 1926). 
February 1, 1927. 

Present:—Mr. Justice Addison. $ 


Taz COURT or WARDS ror ree ESTATE. 


or Sodhi RICHHPAL SINGH— ` 
J UDGMENT- DEBTOR- -PETITIONER 
versus 
DEVIDASS—Dzcres HOoLDER— RESPONLENT. 

Punjab Court of Wards Act (II of 1903), s. 31— 
Assumption of management by Court of Wards—Decree 
against ward—Deputy Commissioners certificate, 
necessity of, to proceed with. execution—Execution 
without  certificate—Jurisdiction—Revision— Punjab 
Courts Act (VI of 1918), s. 44. 

Execution of a decree against a person whose estate 
has come under the management of Court of Wards 
under the provisions of the Punjab Court of Wards 
Act must be stayed until the decree-holder files a 
certificate from the Deputy Commissioner that the 


claim has been notified in accordance with s. 26_ 


of the Act. Where a Court proceeds with the exe- 
cution in the absence of such certificate it acts without 
jurisdiction and the proceedings are liable to be set 
aside in revision. [p. 141, col. 2.] 


Petition for revision of an order of the 
Senior Sub-Judge, Ferozepore, dated the 
25th August, 1-926. | 

Mr. C. H. Carden Noad, for the Peti- 
tioner. 

Mr. Mulk Raj Chhibbar, for the Re- 
spondent, 


JUDGMENT.—The estate of Sodhi 
Richhpal Singh came under the manage- 
ment of the. Court of Wards under ss. 9 and 
10 of Act II of 1903 on the 18th March, 1926. 
Atthat time there.was an outstanding 
decreé for Rs. 15,000 with costs against the 
ward. The decree-holder had, on the 13th 
December, 1925, i.e, prior to the estate 
coming under the Court of Wards, applicd 
for execution and a certain house was 
attached. Though it is alleged to bea very 
valuable property, it was knocked down to 
the decree-holder for Rs. 400 at the auction 
sale which took place on the 6th July, 1926, 
i.e. long after theestate had come under the 
Court of Wards. Onthe 9th August, 1426, 
i, e, 33 days after the date of the auction 
sale, the Manager of the Court of Wards 
appeared before the Executing -Court and 
presented an application that all the proceed- 
ings were void as the estate was in the 
charge of the Court of Wards and it was 
necessary for the decree-holder to inform 
the Deputy Commissioner before he could 
proceed to execute his decree. The Execut. 
ing Court on the zoth August, 1920, treated 
this as an application objecting to the gale 


Guvat oF Wards v. pevinass. 


confirmed the. salé 


bad s . zi a 

jal 
and held it to be time-barred as it had been 
presented more than thirty days after the 
sale. Consequently the Executing Court 
on the above date. 
Against this ordér this application for re- 
vision has been preferred. 

-It is obvious that there was no objec- 
tion to the sale but a general objection 
by the Manager of the Court of Wards 
that the Executing Court has no juris- 
diction to goon. This being the case, 
this is not so much an appeal as a revision 
against the order of the Executing Court, 
dated 25th of August, 1926, on the ground 
that it acted without jurisdiction in going 
on with the execution proceedings when 
it had been brought to its knowledge that 
such proceedings were barred under Act II 
of 1903. i j 

It was admitted before me that under 
the provisions of Chap. VI of Punjab Act lI 
of 1903 it was necessary for the decree- 
holder after the 18th March, 1926, to ob- 
tain a certificate from the Deputy Com- 
missioner before he could proceed any 
further with his execution. It is true that 
it is stated in s. 31 (1) that the Deputy 
Commissioner should not disallow any 
claim based upon a decree, but from 
s. 31 (2) it follows that, after the 18th March, 
1926, all suits and all proceedings in execu- 
tion of any decree against the ward should 
have been stayed until the plaintiff or 
decree-holder filed certificate that the claim 
had been notified in accordance with s. 26. 
In the present case the Deputy Commis- 
sioner was never approached and no certi- 
ficate was ever obtained. It follows that all 
the proceedings after the 18th March, -1926, 
were without jurisdiction, d 

lt.was argued on behalf of the respond- 
ent that proceedings could now bs stayed 
by mein order to allow him to obtain the 
necessary certificate. This is, however, 
impossible as the proceedings have ended. 
Though the Deputy Commissioner may be 
compelled under s. 31 (1) of the Act to 
allow a claim based upon a decree, still, 
the application for the certificate would 
have put him on his guard and allowed him 
to make arrangements for paying off the 
decree or coming toa settlement with the 
decree-holder. He had no such opportunity 
in the present case. There is no doubt 
that the Executing. Oourt had no jurisdic- 
tion to goon with the execution after the 
18th March, 1926. I, therefore, accept this 


“petition and get aside all the progsedings 
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of the lower Court regarding the sale of 
the house in question. I, however, main- 
tain the attachment upon the house in 


question. But further proceedings for the 
sale of the house cannot be taken until 


the decree-holder files a certificate under - 


s. -31 (2) of Punjab Act If of 1903, The 
petitioner will have his costs here. 
R. L, Petition accepted. 
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MADRAS HIGH COURT. 
SEOOND Orvit APPBAL No. 1349 or 1924, 
“+ April 25, 1927. 
Present:—Mr, Justice Devadoss and 
Mr. Justice Jackson. 
BATCHU PERRAJU—PLAINTIFF— 
APPELLANT 
versus 
BAOHU VENKATARATNAM AND | 
OTAEBRS— DEFENDANTS —RESPON DENTS" 

Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
r. 1—Attachment before judgment of property of minor 
defendant, without guardian, legality of. 

A conditional order which simply prevents the 
property involved in a suit against a minor from 
being alienated pending the disposal ofan applica- 
tion for the ‘appointment of a guardian cannot be 
said to be invalid merely because the guurdian pro- 
. posed subsequently comes and states he is unwilling 
> toact? [p. 143, col. 1]. v 


Second appeal against the decree.of the 


Court of the Subordinate Judge, 
Cocanada, in A, S. No. 53 of 1923, presented 
against that of the Court of the Ad- 
ditional District Munsif, Oocanada, in 
O. 8. No, 171 of 1923. 2 oh 
Mr. P. Somasundaram, for the Appellant. 
` Mr. B. Somayya, for the Respondent. 
JUDGMENT.—The question in this 
second appeal is whether the property of 
defendants Nos. 3 to 5 purchased by the 
plaintiff was subject to the attachment 
before judgment ordered in O. 8. No. 128 of 
1919. That was a suit brought by the lst 
defendant herein against defendants Nos. 


3 to 5 and their maternal uncls for a 


sum of money said to be due to the Ist 
defendant. The plaint was presented to the 
. Court on the 19th June, 1918. An appli- 
tion was made for attachment before judg- 
ment*on the 17th July, 1918. The District 
Munsif ordered conditional attachment ọn 
17th July, 1918, and the conditional order of 
attachment was mate absolute on lih 
Auzist, 1918, Defeadants Nos, 3 to 5 were 


miara ab that time and the let defendant 


` 
| 
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or a bad attachment, 


-Court appoints a proper guardian. 
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their maternal uncle was proposed as their 
guardian, Heseemsto have informed the 
Oourt.before 14th August, 1918, that he was , 
unwilling to act whereupon the Ist defend- 
ant, (plaintiff in that.suit) proposed their . 
mother, Ramalakshmi, as guardian of: 

the minor defendants. That. application: 
was supported-by an affidavit ofthe same 
date. In the alttdavit it is stated:. “The 
Ist defendant kas refused to act as guardian.” 
It is quite clear, therefore, that on the 
date on which the order for attachment 
was made the minors were not represented 
by a proper guardien. The ques:ion is 
whether the order for attachment was 
good in the absence of a proper’ guardian 
to represent the minors in the suit? The 
Subordinate Judge has held that there was 
aiproper attachment and-the plaintiff hav- 
ing purchased the. property subject to the 
attachment he is not entitled to treat the 
property asif it was not subject to the 


“attachment. The contention of Mr. Soma- _ 


sundaram is that as there was no proper 
guardian for the minors at that time, 
therefore, the minors could not be properly. 
represented. and the order against them 
could not be valid. No doubt an order, 
made against minors who are not répre- 
sented by a proper guardian would be. 
infructuous butia this case there is the 
fact, that the order for ‘conditional attach - 
ment was made on` 17th July; 1913, and ‘at’ 
that time the uncle was proposed to bathe 
guardian. Subsequently hecame and ex- | 
pressed his unwillingness to act as guardian 
and the question is whether the condi- 
tional attachment is: a good fattachment. 
lt is usual for a 
plaintiff to file an application along. with 
the plaint forthe attachment of the pro“ 
perty of the defendants and if there are 
minors in the suit to propose some person 
as their guardian. If afterwards tke 
‘guardian is found unwilling to act the 
But 
the conditional attachment made in the 
hope that the proposed guardian would act 


„cannot besaid to bs invalid by reason of 
the proposed guardian being unwilling to 


act. The Court should see before masing 
the conditional order absolute that a 
guardian is appointed to properly represent 
ihe minors asthe -guardian might repre: 
sent to the Court that tLe plaiatif hag 


not made out a good case for attachment 


before judgment or that he is willing te . 
give security for any decree thatmay ko’ 
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passed in the suit, and, therefore, the 
attachment before judgment is not neces- 
sary. Therefore an order absolute for 
attachment before judgment could not be 
made in the absence of a proper guardian. 
But a conditional order that simply 
prevents the property from alienation by 
the defendants pending the disposal of the 
application cannot be said to be invalid 
merely because the guardian proposed 
comes and says he is unwilling to act. 

In the view we take the conditional 
order for attachment still subsists. The 
fact thatthe petition has been disposed of 
would not in-any way affect the . question 
ofthe propriety and the validity -of the 
conditional attachment, but as there is no 
order absolute as’ regards the attachment 
against the minor defendants, the proper 
course would be for the District Munsif's 
Court totreat the application as ifon file 
and proceed with it according to law. If 
the Munsif finds that the plaintiff is able 
to make out a case in the circumstances of 
the case existing inJuly,1918, then he should 
maketheconditional orderabsolute butif he 
finds that the circumstances ‘existing ` in 
‘July, 1918, would not justify anorder for 
. attachment before judgment, he should 
dismiss the petition. If he makes the 
order absolute then the property would 
be subject to the attachment order ‘so 
made. The appellant herein will be entitl- 
ed to intervene in the proceedings to 
show that the conditional order for attach- 
ment should not be made absolute. The 


appellaut is entitled to the costs of this. 


second appeal, 


VN. Y. Agpeal allowed, ` 


CALCUTTA HIGH COURT. 
Civiu Ravisron No. 474 oF 1927. 
June 22, 1927. : 
Present :—Sir George Claus Rankin, Kr., 
Chief Justice, and Mr. J ustice Costello, 
RE FAZOO MIA—PRTITIONER 
s -° versus Km mess Lå 
SULTAN AHMED CHOUDHURY~— 
: Oprosits PARTY, | ` 
Civil Procedure Code (Act V of 1908), 0. XXI, r. 89 
-—Non-transferable-holding—fale for arrears of rent 
—Purchase by landlord—Purchaser of part of hold- 
ing, whether entitled to deposit money and avoid 
gale, a soi : # 


RE F4Z00 MTA v. SULTAN AIMED CHOWDHURY. > 
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Ths purchaser ofa part of a non-transferable hold- 
ing is entitled to, have a sale of the holding for 


: arrears of rent set aside on making a deposit under 


O. XXI,r. 8) of the Code of Civil Procedure, even 
though the holding has been purchased by the land- 
lord himself. [p. 144, col. 1.] 

Omar Ali Majhi v. Moonshi Basirudeen Ahmad (1), 
followed. e. 


Rale against an order of the. District 
Judge, Chittagong, dated the llth, Novem- . 
ber, 1926, made in an appeal from the deci- 
sionof the Munsif, North Ronjan, dated 
the 15th May, 1926. . f i . 

Babus Dhirendra Lal Kastgir and 
Phanindra Nath De, for the Petitioner. 

Mr. M. A. K. Fazlal.Huq and Babu 
Jahnavi Charan Das Gupta, for the Opposite 
Party. : 


JUDGMENT, . : 
Rankin, C. J.—This is an application 
by a decree-holder who is at the same time 
the auction-purchaser of a non-transferable 
occupancy holding and the landlord. The 
londiord obtained a rent decree and has 
purchased the holding at the execution sale, 
Thereupon the.opposite party who claimed 
to have purchased the entire holding from’ 
the tenant, but who has been found by. 
both the Courts below to have purchased a 
partonly ofthe holding from the tenant, 
seeks to exercise the right given by r. by 
of O. XXI of the Code of Civil Procedure... 
The Courts below have both held that he’ 
is entitled tu exercise that right and the” 
landlord applies in revision to us to hold: 
that the purchase of a part of a non- 
transferable occupancy holding is not with-- 
in the language ofr. 83. The matter is a’ 
very important one and it is difficult not- 
‘to, have recourse toa comparison with s. 
170 of the Bengal Tenancy Act. At first. 
the course of decisions under s. 170 appears. - 
to have tended in favour ofa purchaser of- 
the non-transferable jote, but it is now 
settled by decisions that such a purchaser 
does not come within the description in. 
sub-s. (3) of s, 170 of “any person having, 
in the tenure or holding any. interes; 
voidable on the sale.” Now the language. 
of that section is different from tng: 
language ofr. 89 which speaks of a person’ 


. “either owning such property or holding. ' 


an ‘interest therein by virtue of-a title: 
acquired before such sale.” lẹ is now 
setuled as, I have said, that such a person as” 
the opposite party before us does nut hold. 
an interest voiaable on the sale, ‘hat. 
seems to be reasonably clear upon the- 
warding of sub-a, (3), because if the gals. 13 


i44 
to stand at all it. is quite clear that the 


transfer to the preyious purchaser cannot 
subsist withit. An interest voidable onthe 


‘sale means an interest the existence of 


which is compatible with the auction- pur- 


- chase, though a qualification of it, as for 
example, an encumbrance. We héve, how-. 


ever, to apply r. 89 and we find that both 
the Courts below have proceeded upon the 
decision in the case of Omar Ali Majhi, v. 
Moonshi Basirudeen Ahmad (1), where it 
was definitely laid down under s. 310-A of 
the Code of Civil Procedure of 1882 that 
such a person as the opposite party before 
us, has the right to have a sale set aside on 
paying the money prescribed as a deposit 
under s. 310-A of the previous Code. Iam 
far from saying that the questionis an 
easy one. To my mind there are three 
governing principles. In the first place, 
it does not seem tome to matter for pur- 
poses of r. 89, whether the purchaser is a 
purchaser ofa part orof the whole of a 
non-transferable occupancy: joie. In the 
second place, it seems to me unreasonable 
that apy difference should be operated by 


“the fact that the landlord happens-to be 


thé auction-purchaser himself. Itis ano- 
malous that the landlord by using the 
machinery of the Code should be able to 
givea better title to himself as an auction- 
purchaser than he could have given in the 
same way to a third party auction-pur- 


. chaser. 


The other matter that seems to me to 
govern the consideration of this question is 
this:—If the withdrawal of the deposit 
made under r. 89 is to mean that the land- 
lord has recognised the depositor as tenant 
of this non-transferable occupancy jote 
then it does seem anomalous that such a 
person asthe opposite party here should 
have the right te make the deposit. It 
clearly cannot be the -law that the landlord 
by the machinery of r. 89 can be obliged 
either to go without his rent or to recognise 
the transferee whom he does not wish to 


recognise in the case of a non-transferable 


jote. ; : 

$ Thereare other difficulties and serious 

difficulties in the question before us and 

when, I find that as far back as 1602 this 
uestion was decided by a Division Bench 

in favoùr ofa purchaser of a portion of a 

non-transferable occupancy holding, lam 


. obliged to follow that ruling unless 1 can 
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be persuaded that itis a ruling from which 
this Court ought to differ., In that case it 


‘would beour duty to refer the matter— 


and a very important matter—to a Full 
Bench for decision. On the whole I am not 
prepared to ‘say that I differ from the 
ruling laid down in Omer Ali ‘Majhi v. 
Moonshi. Basirudeen Ahmad (1). I doubt. 
extremely whether it is true that a mere 
acceptance or withdrawal of this deposit 
would operate to oblige the landlord to 
Tecognise this tenant but, whether it be 
true or not, itis perhaps somewhat late in 
the day to abridge still further the rights 
of a transferee of a non-transferable occu- 
pancy jote:in Bengal. It would be putting 
back thé clock to overrule the decision 
which is more than 20 years old and to 
hold that the interest which such a person 
as the opposite party beforeus has obtained 
from the tenant is no interest at all or 
that merely because the landlord is the 
auction-purchaser he cannot exercise the 
right under r. 89. On the whole I think 
this is a case where we ought to obey the 


principle of “stare decisis,” . 


In my judgment this Rule should be dis- 
charged with costs: hearing-fee two gold 
mohurs 

Costello, J.—I agree and for the same 


reasons. ` 
A. N. A. . Rule discharged. 


Se neared 


MADRAS BIGH COURT. 
FULL BENCH. 
ORIGINAL SIDE APPEAL No, 99 oF 1926, 
April 22, 1927, 
Preseni:—Justice Sir William Watking 
Phillips, Krt., Mr. Justice Ramesam and 
: Mr. Justice Wallace. ; : 
In the matter of Tun INDIAN SPECIFIO 
RELIEF AOT anp Tar MADRAS CITY 
‘MUNICIPALITIES ACT. . 
- In the matter of Tut KLEOTION or a. 
COUNUILLOR ror 29ru ROYAPETTAH 
DIVISION, MADRAS. ` 
Tar COMMISSIONER, CORPORATION 
-~ oF MADRAS— APPELLANT ` 


versus 
T. EKAMBARA NAICKER AND ANOTHER =— 
: RESPONDENTS., 
Madras City Municipal Act (1V of 1919), 8. 55 (2)— 
ules for conduct of elections—Power of Governcr-in« 
Council to fix date of, election — Government of 
India Act, 1919 (9 & 10 Geo. V, Ch, 101), æ, 
40 =~ Notification by Department of Local Self 


[106 L O. 1027] 


Babus Mukunda Behari Mullik and Biraj 
Mohan Majumdar, for the Respondent, 
In No. 642 or 1925. 

Babu Mukunda Behari Mullik, for the Ap- 
pellants, 
- Babu Profulla Kamal Das, for the Re- 
spondents, i 


JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs who 
are the appellants in this Court sought 
to enhance the rents of some 17 tenants. 
These persons were holding separate lands 
Separately under the landlords.- They 
sought to enhanca the rent first on the 
ground ofrise in the price of the staple 
food crops, and secondly, they asked for 
additional rentfor additional area on ‘the 
ground that the tenants were holding more 
lands than what had been settled with them. 
What practically amounts to 17 suits have 
been tried together as asingle suit. The 
inconvenience of* this procedure is only too 
obvious and itis quite possible that the 


‘plaintiffs have suffered from having adopt- . 


ed this procedure. Bs that asitmay, the 
law allows this procedure to be adopted 
and the plaintiffs having daliberately adopt- 
ed this procedure can. hardly now com- 
plain. . i | - 

The Assistant - Settlement Officer dis- 
missed the suit on both grounds. He would 
seem to hold that the jamas were mokarrari 
ones being held at a fixed rate of rent from 
the time of the Permanent Settlement and 
also that -the landlords had failed to prove 
that there had been any increase in the 
area, The landlords-plaintiffs appealed to 
the District Judge. With regard to what 
I may dascribs as4 khatians, namely, Nos. 
14, 18, 21 and 32 he decreed the appeal so 


far as it concerned the claim: to enhance- - 


ment of renton the ground of rise in the 
price of the staple fond crops. With re- 
gard tothe claim for additional rent. for 
alditional area he dismissed the appeal as 
regards these khatian numbers also. With 
regard to the other 13 khatians he dismissed 
the appeal. 

The plaintiffs have appealed to this Court. 
They contend that as regards khatians 
‘Nos. 16, 24and 19 itis quite clear from 
the construction of the kabuliyats that these 
kabuliyats are not confirmatory as held by 
the learned District Judga and they fur- 
ther argue with regard to all the khatians 
that the lower Appellate Qourt was wrong 
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in holding that the landlords having failed 
to prove the original area on which the 
present rent-was based had failed to prove 
that there had been any increase in area. 
They would seem to contend that there 
were certain kabuliyatsand in these kabu- 


liyats certain areas were stated and these - 


kabuliyat3 formed the basis of the contract, 
that it must be taken that the area as given 


in these kabuliyats was the amount of | 


lands for which the defendants agreed to 
pay the rent mentioned in the kabuliyat 
and, therefore, it was sufficient for them to 
show that the present area was much larger 
than the area given in these kabuliyats. 
The simple answer to this contention is 
this—the landlords in order to succeed in 
showing that there had been an increase in 
area were bound to prove what was the 
area of the tenancy at the time of its in- 
caption. This is the principle laid down 
in the case of Rajkumar Pratap Sahay v. 
Ram Lal Singh (1). The kabuliyats in these 
cases do not really form the contract on 
which the tenancies are based. They are 
really only confirmatory of the former con- 
tract and nothing more. It cannot, there- 
fore, be said that the defendants having 
agreed in these kabuliyats to pay so much 
rent fora certain area stated in these 
kabuliyats it would be sufficient for the 
landlords to show that the present area 
varies from that area. As I have stated 
these kabuliyats being oaly confirmatory 
and not the original contract it is necessary 
for the landlords to show as is laid down in 
the case of Raj Kumar Pratap Sahay v. 
Ram Lal Singh (1) what was the area at 
the inception of the tanancy. We are not 
prepared to interfera with the finding of 
the learned Judgs on this point that the 
landlords having failed to prove what the 
original area was on which the present rent 
was based they were not entitled to addi- 
tional rent for additional area, 


The learned Vakil for the appellants has 
then specifically argued with regard to 
khatians Nos. 16, 24 and 19, and he argues 
that on proper construction of the kabuli- 
yat in khatian No. 16 there has been a 
change of rent. In this kabuliyat it is 
stated that the original rent was Rs. 29-4-0 
and that the defendant now pays Rs. 29, 
four annas being kept in sespense or 


hajat. Ia other words the rent is nearly ` 


the sama, namely, Rs, 29-4, Four annas 
(1) 50. L. 5.538, - 
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‘out of this rent is kept in suspense and it 
zis open to the landlord at any time toin- 
:sist upon the payment of this four annas, 
In other words, the rent is Rs. 2940. 
: There is really no change in the rate of rent 
-in. this khatian. This kabuliyat, therefore, 
-does not prove that there has been any 
changein the rate of rent so fares khatian 
. No, 16 is concerned. ' art 

With regard to khatian No. 24 ‘the posi- 


-tion would appear to be this the landlords -' 


:purchaced it ata rent sale and after the 
:gale he re-settled the land with the same 


=tenant, The. learned Vakil argues that in 


‘this case there has been a break. in the 
‘continuity of the tenancy, that although 


‘the’ land was -settled again withthe same ` 
_tenant he cannot be considered as succesaor-. . 


There has been & 


:in-interest of himself. 
tenancy is a 


- break because his present 


-new tenancy although it has been set- 


tled with the same tenant at the same rateof 
:rent. This contention, we think, is sound. 
_It is quite clear that the landlords having 
. purchased it ata rent sale were entitled 
to the khas possession of the tenancy of-the 
former tenant. It was open to them to 
' have settled ibatany rate they chose, In 
„our view this constitutes a new tenancy 
‘and the presumption under s. 50 of the 
: Bengal Tenancy Act does not apply. As 
.regards khatian No. 24 the appeal will be 
.decreed and the case ‘will be remanded to 


‘the Court of first. instance to. determine: 


‘how much, if any, increase the landlord, 
Jare enlitled to for the rise in the price of 
the staple food crops. 


“With regard to khatian No. 19 the posi- 
tion would appear to be this. The origi- 
nal holder sold or transferred a half of 
his tenancy. The landlord recognized the 
transferee as his. tenant. It»seems to us 
that in this case a now tenancy was creat- 
ed and, therefore, presumption under s; 
50 of the Bengal Tenaney Act does not 
‘apply and the landlords in this case are 
entitled to an‘increase on the ground of 
rise in the price of the staple food crops. 
Khatian No. 19, therefore, must be remand- 
‘ed to the Court of first instance to be 
determined how much if any increase of 
rent the landlords are entitled to for rise in 
the price of the staple food crops. The ap- 
“peal with*regard to khatians Nos. 19 and 24 
is decreed and the costs will abide. the re- 
igult—hearing-fee one gold mohur. : 


Tke appeal with 1egard to the other 
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khatian numbers will stand dismissed with 
costs. Hearing-fee three gold mohurs. 

Appeal No. 642 of 1926 is not .pressed 
Hearing-fee 
one gold mohur. ; : 

Ray, J.—I agree. with the conclusion 
arrived at by my learned brother and the 
orders he has paseed. | 

ANA. 9. Decreed accordingly. 


—— 


MADRAS HIGH COURT.. 
CivIL MISOELLANEOYS APPEAL No, 332 op- 


July 21, 1927. 

Present:—Mr. Justice Madhavan Nair 
and Mr. Justice Curgenven. 
VELUSWAMI NAICKEN—Dserenpaxt 
< f —APPELLANT 5 $ 


© versus m 
DHANAKOTTI BALASUBRAMANTIA: 
CHETTIAR—DeroRrEE-HoLDER— RESPONDENT., 
Civil Procedure Code (Act V of 1908), O. XXI, 
Tr. 57, 66—Sale proclamation—Omission to mention 
income, effect of —Execution petition “closed —Attache 


, -ment, whether terminates. 


Ñ 


_ The omission to specify ina sale proclamation the 
income of the properties proclaimed for sale does not 
necessarily render the proclamation.defective. [p. 139, 


col. 1.] 
- Under O. KAI, 1.57, Civil Procedure Code, an 


attachment of properties made in execution of a 
decree, terminates only on the dismissal of the exe- 
cution application by reason of the default of the. 
decree-holder. [p. 139, col. 2.] ee : 
Where a decree-holder omitted to mention the 
existence of an encumbrance in an application for sale 
and the Court ‘closed’ the petition directing that the 


< petitioner may file a fresh petition containing such 


information : rA 
Held, that the petition could not be held to.have 
been dismissed.and that the attachment did. not, 
therefore, terminate under O. XXI, r. 57, Civil Pro- 
cedure Code. [ibid.] i 
Appeal against an order ofthe Court 


of. the Subordinate Judge, Ooimbatore, 


‘in E A. No. 77 of 1925, in E. P. R. No. 241 of 


1924; in O, 8. No. 20 of 1418, dated the 13th 
August, 1925. l be’ 

Mr. S. T. Srinivasa Gopalachariar, for 
the Appellants. i 

Mr. T. M. Krishnaswami Iyer, for the 
Respondent. ` 


J UDGMENT.—This appeal arises out 
ofan application by the judgment-debtor 
in O. B. No. 20 of 1919 on the file of the Sub- 
ordinate Judge of Coimbatore to set aside 
the sale in execution of the decree in that 
suit, under O. XXI, r. 90. Civil Procedure 
Code. Various irregularities’ alleged to 


‘Vitiate the sale have been brought to our 
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notice by the learned Counsel for the apel- 
-lants, but we are satisfied that there is no 
Bubstancé in any oneof them. 

< It was stated that the.sale proclamation 
was settled in the absence of the judgment- 
-debtor. The facts show that the notice for 
‘the settlement ofthe sale proclamation was 
served on the appellant, and in it, it was 
-Btated thatthe sale proclamation “would be 
‘settled on the 25th October, 1924. On that 
day, he did not go before the Court. The 
‘proclamation, asa matter of fact, was not 
settled on that day but the consideration of 
the question was adjourned to the 6th of 
‘November, 1924. It wasagain adjourned 
«to the 19th January, 1925. If the sale pro- 
clamation was settled in the absence of the 
‘judgment-debtor, it was due to his own 
:-fault, because he did not present himself 
-in Court on the 25th October, 1924. Ifhe 
-had done so, he would have known the 
‘precise date when it was intended to settle 
‘the.sale proclamation. We will now con- 
sider whether the proclamation was de- 
‘fective or the sale was held contravening 
any of the provisions of law. 

: It was urged that in the sale proclama- 
‘tion the decree holder did not make any 
‘mention of the income accruing from the 
‘properties. Wehave not been referred to 
any rule of lawor procedure, which makes 
‘it Incumbent on the decree-holder to specify 
-in the sale proclamation the income of the 
properties, though it would be very useful 
for the intending bidders if the income is 
mentioned. Very often the income of the 
properties put up for sale is mentioned 
in-the sale proclamation but the omission 
to- mention it does not necessarily make 
the sale proclamation defective. 

The next ground which has been very 
strongly pressed before us was that the 
properties have been undervalued, that they 
were sold in the absence of a sufficient 
number of. bidders and that they were 
purchased by the decree-holder himself 
paying only small sums over the upset price 
mentioned in the sale proclamation. The 
properties were sold in 5 lots of which ths 
first three lots consisted of encumbered 
properties, the 4th and 5th lots being un- 
encumbered ones. It is true that the 


decree-holder purchased these encumbered . 


properties paying only small sums in addi- 
tion to the upset price. But ‘this was not 
due to any fraudulent conduct on his own 
part. As pointed out by the learned Oounsel 
for the respondents, at the time of the sale 
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these items were subject. toa mortgage of 
about Rs. 13,040, That probably was one of 
the reasons why the properties did not 
‘fetch any high value. It is true there were 
only two or three independent bidders, but 
this again, has not been shown to be due 
to any conduct on the. part of the decree- 
holder, The evidence shows thatthe sale 
- proclamation was duly published in the 
locality and tom-toms were beaten and the 
Amin sent a return to the effect that every- 
thing that is usually done has been done 
in this case. It very often happens that 
only persons living in the neighbourhood 
ofthe- properties sold appear for making 
bids at auction-sales and when they find 
.that the properties are encumbered. they 
do not come forward with high bids. The 
present case seems to be one of such in- 
stances. Items Nos. 4 and 5 were unencum- 
bered properties and we cannot say that the 
evidence shows that they wera sold fora low 
price. In these circumstances the argument 
that the properties were sold for avery low 
price and were purchased by the decree- 
holder himself doesnot carry much strength. 
The last argument was, that at the time 
of sale there was no attachment in exist- 
ence. The point was.not very seriously 
pressed by Mr. Srinivasa Gopalachariar 
‘because the facts. show thatit is not pos- 
sible to urge the point with any force. In 
the execution petition filed prior to “the 
present one, the decree-holder omitted 
to mention the existence of an encumbrance 
and the Oourt ordered that ‘‘the petitioner 
may file fresh petition for sale giving the 
-amount due to him.” 8o, the petition then 
“pending was “closed” and the present peti- 
tion “was filed by the decree-holder. In 
`: these circumstancés there can be no doubt 
that the present application is only:a son- 
tinuation of the prior application and there 
“has not been any termination of the attach- 
' ment. The order ‘petition closed’ does not 
in this case mean that the petition was 
dismissed. There are no circumstances to 
“make O. XXI, r. 67, Civil Procedure Code, 
applicable; there has been no dismissal of 
the prior application by the default of the 
decree-holder. So this petition also falls 
to the ground. | arty | a 
It has not been proved that the sale held 
was irregular and that there was any’ sub- 
stantial injury resulting from it to the judge 
‘ment-debtor. We must, therefore, dismiss 
the appeal. ; 
In passing, we may observe that an ap- 
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` plication was filed by the judgment-debtor 


on the 16th January, 1925, to issue afresh 
proclamation making various allegations. 
The learned Judge accepted that applica- 
tion, issued notice to the other side but 
proceeded with the sale and concluded it 


-on the 19th without disposing of this appli- 


cation. We must observe thateit would 
have been more satisfactory in the circum- 
stancesif the learned Judge disposed of 
the application before holding the ‘ale. 
One or two mis-statements of fact contained 
in the judgment werebrought to our notice 
“by the learned Counsel for the appellants, 
but we have not discussed them in the 
judgment ‘as . we are satisfied that they do 
notaffect the disposal of the case on the 


. merits. We dismies the appeal with costs. 
V.N.V. í Appeal dismissed, 
ANA, 


MADRAS HIGH COURT. . 

Srconp Cıvıl Appgazs Nos. 1506 To 1530 

: oF 1925. 
_ April 20, 1927. 
Fresent :—Mr. Justice Devadoss and 
2 Mr. Justice Jackson. 
KALIAPPA NADAR AND oTRERS— 
PLaINTIFF8— APPELLANTS 
i VETSUS 
MUTHU VYAIJA 1HUMBAYASAMI 

CHUM BICHI NAICKER AVERGAL— 

. - DEFENDANT— RESPONDENT, © 

Madras Estates Land Act (I of 1908), s. 112— 
Tender of patta to heir of deceased pattadar with 
name of deceased pattadar, whether bad—Persons 
with joint right—Right of some alone to sue. 

In the case of a ryot coming - under the Madras 
Estates Land Act the heir stands inthe shoes of the 
ryot and is entitled to bring a suit under s. 112 
of the Act and a tender of patia made to the heir 
with the name of the deceased patiadar is not, there- 


fore, bad. P h oe 
Persons who have got a joint right should join in 
an action to assert that right and itis not open to 


one or two persons who have a joint right along. 


with others to bring a suit for the assertion of that 
right on behalf of all without joining them as 
defendants. ` 7 : us 

Second appeals against the decrees of the 


District Court, Madura, in A. 8S. Nos. 36 
of 1924, 561 of 1923, 41 to 44, 46 to 53, 57 
to 61, 64, to 68, 70, 71,77, 78, 82 to 84, 90, 
102 and 103 of 1924, preferred against those 
of the Court of the Deputy Collec- 
tor, Usilampatti Division, in 8.8, Nos, 
1381, 1472, 1391, 1394, 1395; 1400, 1415, 1428, 


. KALYAPPA NABAR'S, MOTHO VrAISA THUMBAYASAMT, 


‘who was the heir of the pattadar. 
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1427, 1429, 1431, 1433, 1449, 1451, 1453, 1457, 


1459, 1473, 1479, 1494, 1495, 1522, 1533, 1428 


and 1477 of 1922 respectively. aes 

Mr, Watrap S. Subramania Aiyar, for the ` 
Appellants, . 

Messrs. B. Sitarama Rao, L. Venkatanara- 
siah and R. Rama Subba Aiyar, for the 
Respondent. 

JUDGMENT.—There is no point of 
law in this batch of second appeals except 
in the few cases noticed below. In A.S, 
No. 561 of 1923 the pattadar died in Feb- 
ruary, 1921, and the patta was prepared in 
May 1921. Jt is urged by Mr, Subramania 
Aiyar, for the appellant {that the tender 
of paita with the name of the deceased ryot 
is nota proper tender of a proper patid, 
But the tender was made on the daughter 
In the 
case ofa ryot coming under the Macras 
Estates Land Act the heir stands in the 
shoes of the ryot and is entitled to bring 
a suit unders.,112. That being so, there 
is no force in the argument that the 
tender made to.the heir with the name of 
the deceased pattadar is bad. A 

With regard to S. A. Nos. 1515, 1529 
and 1526, it is urged that thelearned Dis- 
trict Judge was wrong indismissing the 
suit on the ground that all the persons 
interested in the holding did not join in | 
-the suit. Itis an elementary principle of 
law that persons who have got a joint 
right should join in an action to assert 
that right and it is notopen to oneor two 


persons who have a joint right along with 


others to bring asuit for the assertion of 
that right on behalf of all without joining 
them as defendants. The judgment of the 
learned District Judge is correct on this 


point, 

With regard to S, A., No. 1511, there is 
no question of law. . 

The only other point urged is with regard . 
to Vakil’s fee in the lower Court. We think ` 
the District Judge was right in allowing 
Rs. 5 as Vakil's fee in each case. In this. 
Court we allow a consolidated fee of Rs. 150 
for the whole batch. : 

The second appeals ara dismissed with 
costs. i 


V.N.V. 4 Appeals dismissed, 
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Government, validity of—Evidence Act ‘(I of 1872), 
ss. 78, 11,~-Presumption as to regularity of oficial’ 
acts—Rules for conduct of Municipal Election, r. 6— 


Schedule of valid nominations—Proceedings before - 


election Judge questioning Returning Officer's order— 
Original nomination schedule, whether available for - 
election on subsequent: date. n goes 

Under the rules for the conduct of elections under 
8.55 of the Madras City Municipal Act, a notification 
fixing the date ofelection has to be epublished by ~ 
the Governor-in-Council.’ But a notification publish- 
ed in the Gazette by the order of the Government, 
Ministry of Local Self Government, is proof under s. 
78, Evidence Act, of the order of the Government fix- 
ing the election and must be presumed to have been 
issued in accordance with law‘ and consequently 
- valid. Sicha notification’ does not contravene s. 49,.: 
Government of India Act and is not liable to be 
ecu question in any legal proceeding. [p. 145, 
col.. 2. 

“Where under r.6' of the Election: Rules framéd 
under s. 55 of- the Madras City Municipal Act the 
. Oommissioner prepared and published three days be- 
fore the date fixed for election'a schedule of valid 
nominations, but his order excluding a candidate 
from the- schedule was called in question before the 
Chief Judge, Small Causes Court, and was ultimately 
upheld, and the election was ordered to be held ona 
subsequent date: k 

Held, that the original schedule of nominations 
having been published as prescribed by-the rules 
was in force and was available for the election which: 
was ordered to be held on a subsequent date and 
thata fresh publication of nomination papers was 
not necessary. [p.146,col. 1] : . 


Appeal from the judgment of Mr. Justice- 
Srinivasa Aiyangar, dated- the 7th October,’ 
1926, and passed in the exercise of the Ordi- 
nary Original Civil Jurisdiction of the High 
Court and reported as 99 Ind. Oas: 18.. 
`, Messrs. Mockett and S. Rangaswami Iyen- 
gar, for the Appellant, fe 

Messrs. A. Krishnaswami.Aiyar and. V. 
C. Gopalratnam, for the Respondents. 


-JUDGMENT.—This is an -appeal 
against an order made under s..45 of the - 
Specific Relief Act and relates to the 
holding of’ the election ofa Oouncillor for - 
the -29th Division of this City.. A great 
“many objections to. the validity of the 
proceedings prior to the actual election were 
taken before the learned Judgein the lower 
Court “but he has. disposed of nearly all- 
of them in favour of the appellant. The 
ground on which he granted this- order 
staying the election was-that’ the order 
of Government and its notification -in - 
the Fort. St. George Gazette fixing the: 
date of election as the 30th: September, - 
1926, were invalid ‘because they were not, 
proved to bə orders framed in accordance ' 
with law. The learned Judge held that: 
the. order. had to be one made by the 
Govyernor-in-Council: meaning -thereby the- 
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Governor in consultation-with his Ministers. 
It” was suggested that there’ were rules 
uüder which the order had been issued 
and that in accordance with those rules 
the order was a: perfectly valid one with- 
in the meaning of s. 49 (1) of the 
Governgent:of India Act, The learned 
Judge, however, held that the power of 
the Governor-in-Oouncil could not be 
delegated and could not be exercised. 
under any departmental rules by any 
persons-other than those constituted as 


‘the- proper authority. No rules were pro- 


duced in the lower Court because neither 
party wasin a position to obtain these 
rules-from Government but Dow the learned 
Advocate-General on whom the notice of this 
appeal was served appears and has pro- 
duced acopy of the rules framed under 


8:49: Apart from these rules it seems to . 


us that the learned Judge- was wrong in 
disregarding- the--Government order and 
the notification. The notification fixing 
the election was published in the Local 
Gazette and under s. 78 of the Evidence 
Act, it is proof of the order of Govern- 
ment fixing that election. Unders. 114 of 
the Evidence Act a presumption arises 
that all official acts. are regularly. done. 
There is,- therefore, 
this act of publication was done regularly, 
namely, in. accordance with the -rules, 
Rules are contémplated under s. 49 and, 
therefore, we_may presume that the. noti- 
fication was properly. published in the 


absence: of any evidence to the contrary.. 


In -addition we have a Government order 


produced: which itself orders the publica-~ 
Gazette. 


tion of the notification in the 
and that Government order is authenticat- 
ed'as being by order of the  Govern- 
‘ment; Ministry of Local 


under s. 49 which. have not been shown 
to be ultra vires. We are, therefore, satisfi- 
ed that the order wasproperly published 
and consequently under s. 49 itself thesa 
proceedings-.and- orders’ cannot be. called 
in question in any legal proceeding. - ` 
- This- disposes of the appeal so far as the 
appellant is concerned; but the respondent 
sesks- to support the: order on various 


other grounds. Those grounds ‘relate to -’ 


the interpretation of the election rr, l 


to 6 and have been dealt with fully by : 


the learned Judge in the lower Court, and 
we-egree in his conclusion on all points 


except; one, This point relates to 7, 6 of thg Š 


a presumption that. 


| Self-Govern- . 
ment complying with the. rules. framed: 


e the 2let March, 1925, 
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Election Rules. That rule lays down thatthree 
days before the election the Commissioner 
Should prepare a schedule of valid nomina- 
tions of candidates for election and pre- 
scribe further procedure. This schedule 
of valid nominations was prepared by the 


Commissioner before the date o ply . 
e 


fixed for election namely, the 22nd Septem- 
ber, 1926. Objections were taken to this list 
but they were not upheld and, consequently, 
when the final orders of the Chief Judge had 


been!passed, the list of valid nominations re-. 


mained the same as originally iramed. This 
having been published as prescribed by 
the rules was in force and was available for 
the election which was ordered to be held 
on a subsequent date. We consequently 
hold that the provisions of r. 6 were satisfied 
in this case. In the result the appeal must 
be allowed and the petition dismissed with 
taxed costs throughout, 


V. N. V. Appeal allowed. 
A. N, å, f 
. CALCUTTA HIGH COURT. 


O1vin Revision No. 369 or 1926. 
: July 13, 1926., 
Present :—Mr. Justice Panton and 
Mr. Justice Mallik. 
DASARATHI GHOSE—PetitTIonER 


j VETSUS | A 
KARTICK CH. GHOSE—Opposirs-Parry. 

-Civil Procedure Code (Act V of 1908), O. XXI, r.6 
Small Cause decree by Munsif—Application for 
execution against immoveables—Formal order of trans- 
fer to regular side, whether necessary—Rejection of 
application—A ppeal. 

An application for execution of a decree passed by 


“9 Munsifin the exercise of his Small Cause powers, 


was madetothe Munsif withan affidavit addressed 
to him asa Small Cause Court Judge and contain- 
ing a prayer that execution may be levied against 
immoveable properties after the issue of a certificate. 

The Munsif, without passing a formal order of 
transfer dismissed the application on the ground 
of limitation : - 

- Held, that the provisions about transfer and those 
of O. XXI, r. 6, Uivil Procedure Code, were in effect 
complied with, that the order of the Munsif must be 
deemed to have been passed by him in his capacity as 
a Munsif and not as a ‘Judge of a Small Cause 
Court, and that the order of dismissal was, consequ- 
ently appealable. [p. 147, col. 1.] ` : 


_ Rule against an order of the Subordinate. 


Jtdge, Hooghly, dated the 16th January, 
1926, preferred against that of “the 
Munsif, Second Court, Serampore, dated 


7 a 
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Dr. Bijon’: Kumar Mukherjee and Babu ` 
Sudanshu:Kumar Bose, for the Petitioner. 

-Babus Ramani Mohun Chatterjee and 
Moni Lall Bhattacharjee, for the Opposite 


Party. are , 
- JUDGMENT. 

Mallik, J.—This Rule was directed . 
against an qrder passed by the Subordi- 
nate Judge of Hooghly setting aside an 
order passed by a Munsif, Serampore, 
whereby: an application for execution ofa 
Small Cause Oourt decree had been reject- 


-ed. There had been a Small Cause Court 


decree passed and when an application for 
its execution was made, it wasmade to the . 
Second ‘Munsif of Serampore who in his 
capacity as a Small Cause Oourt Judge 
hed passed that Small Oause Court decree. 
In the application for execution it was 
stated that as the judgment-debtor had no 
moveable: properties, action might be taken 
against his immoveable properties. The 
officer béfore whom this application for 
execution . was filed and who exercised two 
functions—one as a Small Cause Court 
Judge and another as a Munsif—rejected 
the application for execution on the ground 
of limitation. Against this order an appeal 
was filed before the Subordinate Judge 
and the Subordinate Judge, as stated 
above, allowed the appeal setting aside the 
order passed by the Munsif, 

The contention on behalf of the peti- 
tioner before us has been that the Sub- 
ordinate Judge had no jurisdiction to en- 
tertain the appeal inasmuch as the order. 
appealed ‘against had been passed by a 
Small Oause Court Judge, an order passed 
by a Small Cause Court Judge being final 
in these matters. 

On behalf of the opposite party it was 
said that: the order passed by the Munsif 
against which the appeal was preferred 
before the Subordinate Judge was not an 
order passed by a Small Cause Court Judge 
but by a Munsif in his ordinary regular 
capacity. We have looked into the records 
of the case and from the records it appears 
that the application. for execution was 
addressed to the Munsif, Second Court, 
Serampore, but it was accompanied by an 
affidavit wherein the Munsif was described 
also asa- Small Cause Court Judge, and 
wherein a prayer was also made for the 
issue of a certificate. On behalf of the peti- 
tioner jt was argued that this was not-in 
accordance with the provisions about 
transfer ofan application for execution or 
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in accordance with the provisions as laid 
down in O. XXI, r. 6 of the Civil Procedure 
Code. It is true that no specific order 
about transfer or sending the application 
for execution was passed by the Munsif 
bafore whom the application was made, 
but taking the application along with the 
affidavit we are of opinion that the provi- 
sions about transfer and of Os XXI, r. 6 


were in effect complied with, and thatbeing . 


so, the order passed by the Munsif reject- 
ing the application for execution was, in 
our opinion, passed_by him, not in his 
capacity as a Small Cause Court Judge but 
by him asa Munsif. In this view of the 
matter, the learned Subordinate Judge, in 
our opinion, was justified in entertaining 
the appeal and we are unable to hold that 
when he set aside the order passed by the 
Munsif he passed the order without any 
jurisdiction. 

The result, therefore, is that the Rule is 
discharged with costs, hearing-fee one gold 
mohur. 
asPanton, J.—! agree, 


BANA Rule discharged, 


BOMBAY HIGH COURT. 
SECOND CIVIL APPEAL No. 434 or 1925. 
July 29, 1927, 

Present :—Sir. Amberson Marten, KT., 
Ohief Justice, and Mr. Justice Orump. 
BHUKHANDAS LALLUBHAI 

—PLAINTIFE—APPALLANT 


versus 
THAKORERAM KAPILRAM AND OTHERS 
—DEFENDANTS—RESPON DENTS, 
Municipality—Power to cut off water 
limits of—Fatlure of ratepayer to pay charges other 
than water rates—Water supply, whether can be cut off 
—Rules, construction of—Right to present consolidated 
bill, effect of —Suit for injunction and damages, whe- 
ther maintainable. 5 
A Municipal Oommittee presented the plaintiff, a 
rate-payer, with a consolidated bill for water rate and 
other charges. The plaintiff paid the water rate 
but did not pay up the other charges. The Committee 
- declined to accept payment and cut off the water supply 
_ to the plaintiff. The bye-laws of the Municipality 
gave power to the Municipality to cut off water supply 
for default in paying water charges. Ina suit by the 
plaintiff fora mandatory injunction for restoration of 
water supply and for damages incurred by him for 
rocuring water from other sources: 

` Held, (i) that inasmuch as the power to cut off water 
supply was given by the bye-laws in the limited event 
of default in payment of water charges, the Municipal- 
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supply,” 


- paid. On the other 
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ity was not entitled to cut off the water supply to ‘thé 
plaintiff; [p. 147, col. 2.] Ld, | 

(ii) that the fact that the Municipality was entitled 
under the rules to present a consolidated bill for alt 
charges did not entitle them to cut off the water sup- 
ply. [ibid.] 

(iii) that the plaintiff was entitled to a mandatory 
injunction to restore the water supply; [p. 149, col. 1.] 

(iv) that the plaintiff was entitled to recover the 
damages incurred by him, even though he could have 
prevented the same by paying up the balance due 
under the bill. [p. 148, col. 2.] _ 

Second appeal from the decision of the 
District Judge, Surat, in Appeal No. 56 of 
1924, confirming the decree passed by the 


Joint Subordinate Judge at Surat, in Civil 


Suit No. 256 of 1923. 
Mr. R. J. Thakor, for the Appellant. 


a 


Messrs. P. B. Shingne, Government Plea- - 


der, and B. D. Mehta, for the Respondents. 
JUDGMENT.—The points 
-here really liein a small compass. The 


involved ` 


plaintiff was liable to the Committee of - 


Management ofthe Surat Municipality for 
various, rates, 


charges. Under r, 245 of the Surat Muni- 


including certain water ` 


cipal Rules the Municipality was entitled to . 


send one consolidated bill for the aggregate 
dues. The plaintiff refused to pay the con- 
solidated bill. He tendered merely that 
part of the bill which related to water 
charges and to one other item, The Muni- 
cipality declined to allow him to pick and 
choose in this way, 
ed to cut off his water supply. 


and they next proceed- - 


Now there is an express power given to . 


the Municipality as regards the water 


supply.. That is bye-law 6 of Ohap. XI which - 


provides that “the Municipal Oommis- 


sioner may,at any time, 


stop or cut ofa . 


private connection’ in any of the following `’ 


events, viz., 


(1) in [default of payment of : 


water charges in respect of the private con- © 


nection, within one month of the date of 
the presentation of the bill, till all arrears 


are paid.” But there is no bye-law enabling - 


them to cut off the water supply because 


charges other than water charges are not : 


hand, the general re- . 


medy given by the Act in the event of the ' 


Municipal dues not 


being paid is that - 


mentioned in s. 83, viz., a distress warrant. : 
The .Municipality justify their action on - 


the ground that as they were entitled to 
present this consolidated bill,.it followed 
that they could cut off the water supply 
if ib was not paid. Both Coyrts ` below 
held -against them on this point. In our 
judgment t 
correct, The power to cut off a water sup | 


the learned Judges-were quite : 
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ply is a very serious power, particularly 
in a tropical country. And where the bye- 
laws give a specific remedy, viz., to cut off 
the water supply in certain limited events, 
in my judgment it necessarily follows, that 
in’ thé absence of any other provisions of 
the Act, or the bye-laws or'the rulee, the 
Municipality is not entitled: to cut off the 
water supply on grounds other than those 
expressly mentioned and authorised. | 

The result of their contention put for- 
ward before us would entirely alter bye-law 
£, and turn itinto something quite differ- 
ent from what it really is. It,. therefore, 
follows that in what the Committee of 
Management did, they were acting illegal- 
ly- as found in the lower Courts. 


Next comes the question of what relief 
should be granted.. The trial Court grant- 
ed a mandatory injunction to restore the 
water connection. ; That 
been complied with. ; The only’ variation 
made by the lower Appéllate Court was to 
add certain words: that," the decree shall 
be without. prejudice to the future exer- 
cise by’ the. defendants.of:any powers vest- 
` ed in them at anytime by Statute or rules 


thereunder, or by.contract.” This followed. 


the form of injunction in another case in 
which the Surat Municipality were concern- 
ed, viz., Surat City Municipality v. Tyabali 
Daudbhai. (1). Under these circumstances 
we think it is unnecessary to vary the order 
of the learned District Judge in. this res- 
pect. It may, however, be pointed out that 
in the case of i Surat City ' Municipality. v. 
Tyabali Daudbhai (1) there was an injunc- 
tion granted to restrain the cutting off of 
the. supply, whereas here there was a man- 
datory-injunetion to restore. it. Conse- 
quently, it may well be, that in.the former 
case some qualifying words had to be in- 
serted because otherwise the. injunction 


might in form operate perpetually. But , 


here there was merely a mandatory injunc- 
tion to restore the water supply and it 


ceased when it was complied with, for there. 


is no injunction here to maintain the sup- 
ply when so restored. In any event it 
clearly follows that whether or no the above 
words are inserted the .restoration of. the 
supply is without prejudice : to future cir- 
cumstances, g.g., if.the plaintiff refused to 
pay. the water charges in future. So there 
is no substance in the point. ©. - 


Next coming to the question of damages, 


e (1) 10 Bom, L, R, 622; 32 B, 460,9 
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which is perhaps theonly substantial point 
in the case, the learned trial Judge award- - 
ed, the plaintiff Rs, 135-8-6 because this 

was the amount spent by him for labour 

charges to secure water from a particular 

well after the supply had been cut off. He 

accepted the plaintiff's evidence on that. 
point, and accordingly awarded him those 

damages. On appeal this amount has been 

reduced toa rupee. As I understand the 

judgment of the lower Appellate Court, 

this is because the plaintiff could have- 
minimised the dariages by paying. up the. 
whole -amount of the consolidated bill, and 

then, bringing some subsequent proceed- 

ings: to recover the illegal amount. But 

that is not the true legal position. The. 

défendants here “were making an illegal 

demand in threatening to cut off the water 

supply if the consolidated bill was not paid. 
If then the plaintiff had complied with 
it, he might have been -left-without a legal 

remedy because the remaining dues, besides - 
the water charges were.. in fact.properly 

payable by him. The illegal demand would, _ 
therefore, have succeeded, 

Then, as regards the other suggestion put 
forward, viz., that the plaintiff was acting 
contumaciously in refusing to pay what 
was justlydemanded of him, that again 
seems to me to miss the real point. The 


‘defendants were acting in excess of their 
_ legal. powers, and the plaintiff. was entitled 


to object to their so doing. If in’ conse- 
quence. the defendants took the law into 
their own hands and cut off this man’s 
water supply,I think it only reasonable 
that they should.. pay . for -the -eonse- 
quences. The sum'awarded by the lower 
Court was merely out of pocket expenses, 
There: is nothing here in_ the. way of in- 


` flated damages. “Accordingly,in. our opina-. 


ion, the judgment of the, trial Judge on this 
point,ought to be restored:,. | p.. ... -.. 

-Then,..as regards the Surat Municipality 
who. have been added since the appeal to 
us, was. presented, I should explain - that 
the events in suit happened ‘at a time. 
when. the Municipality: had been suspend- 
ed, and when a Committee of Management - 


had been appointed by Government under: ~ 


the Act. That suspension has now ter- 
minated, and the Municipality is once more 
in possession of-its powers: and has now 
been brought on the record... But.-it. was 
the. Committee of. Management who, were 
actually the parties.concerned when. the. 
events in suit happened, and also at the 
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trial and for the matter of that in the lower 
Appellate Court ‘as well, Accordingly, it 
must beunderstood that, while we think 
the decree must be maintained against 
the Oommittee of Management, it will be 
‘without prejudice toany right they may 
‘have of indemnity or otherwise against the 
Surat Municipality or the funds of the Muni- 
Cipality. ` 

There was an argument that the Oom- 
. mittee ought not to be made liåble because 
.they were acting undera bona fide'belief 
that they had the requisite powers in cut- 
ting off the water supply .in respect of 
other taxes. But, as pointed out by the 
learned District Judge. that belief is really 
“an untenable ons, and Dhondu Dagdu Patil 
v. Secretary of State for India (2) affords no 
ground for the contention put forward “in 
that respect on behalf ofthe respondents, 
eren supposing there- was an Act whieh 
protected acts done under a bona fide belief 
that they were in exercise of statutory 
powers. 

“Under these circumstances we think the 
appeal must be allowed in part. The 


variation made by the Appellate Court in - 


the.decreé, viz., that it is to be ‘ ‘without 
prejudice to the future exercise by the 
defendants of any. powers vested in them 
at any time by Statute or rules thereunder 
or by contract" is to stand. But the ap- 
pellate order as to damages and costs is to 
be vacated, and the judgment of the trial 
Judge restored both as to damages and 
costs. As regards the costs in the lower 
Appellate Court and in this Court, they 
must be paid by the respondents. other 
than the Surat Municipality: The . Muni- 
cipality can bear their own costs. Oross- 
en ni dismissed with costs. 
Appeal allowed in part. 
Or 7 Tad, Cas. “673; 37 B. 101; 14 Bom. L. R. 949. 


“OUDH CHIEF: COURT. 
SECOND, Crvit ‘Appear No. 33 oF 1927, 
. „October 19, 1927. ` . 
` Present:—Mr. J ustice Raza and 
- Mr. Justice Pullan. 
Badi HANUMAN PRASAD —PLAINTIFE— 
APPELLANT A 
‘ versus è <a 
Mir IRSHAD ALI AND ‘ANOTHER i 
“l ‘DapENpANTS—RESPONDENTS,| > 
U. P. Land -Revemie Act, "QIT; of 1901), as, 118, hig 


HANUMAN PRASAD V. MIR IRSHAD ALI, 


- District of Sultanpur. 
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—Partition by Revenue Cour t—Party in possession 
of dwelling house—Right to retain possession on pay- 
ment of ground rent of land allotted to another—- 
Partition of building and or ehards—Uipu Cours, 


whether can interfere. 
Under 5.118 ofthe ‘U.P. Land Revenis Act, the 


` Court is bound to permit the co-sharer who is actual- 


ly in possession of a dwelling .house to retain it 
on thæcondition that he pays a reasonable ground 


-rent and under s. 119 the Court may apply the same ' 


principle to an orchard. [p. 150, col. 1.] 

When the Revenue Gourt actually makes the 
partition both of the land on which houses -ara 
situated and of orchards, the Civil Court has no right 
to interfere with the partition made by the Revenus 
bay in accordance with the aforesaid sections, 
ibid 

A Revenue Court has jurisdiction to partition a 
house site although it cannot divide the house which 
stands on it. [p..150, col. 2 

The Oivil Court ae question the final allot. 
ment made at the partition simply because some 


- Intermediate orders made in the course’of partition 
have not been properly carried out. 


[p. 149, col. 2.) 
Appeal against a decree of the District 
Judge, Fyzabad, dated the 22nd October, 
1926, setting aside that of the Additional 
Subordinate Judge, Sultanpur, dated the 
-20th May, 1926. 
. Mr. Mohammad Ayub, for the Appellant. 
“Mr. Ghulam Hasan, for the Respondents. 
-JUDGMENT. 
; Raza, J.—This is an. appeal from a 


deċree of the District Judge of Byzabad, . 


dated 22nd October, 1926, setting aside a 


_ decree of the Additional Subordinate Judge 


of Sultanpur, dated the 20th May, 1926, The 
dispute in this case relates to the partition 
of certain plots in:village Barsanda:in the 
The partition was 
made by the Revenue Court and.the plaint- 
iff has brought the present suit in the Civil 
Court questioning the jurisdiction of the 
Revenue Court in making, the partition. 

It is.admitted by the. parties that the 
partition ; officer did allot the land in suit, 
which is the subject- matter of the present 
suit, to defendant No.1 (Mir Irshad a 


“and that the partition proceedings , 


Revenue Court were confirmed in Tine, 


1925. It is difficult to understand what does 
_ the plaintiff mean by contending that the 
` Revenue Court had no jurisdiction to make 


the partition. The Civil Court has no juris- 
‘diction to go behind the ultimate allotmentof 
lands at a partition’ made by the Revenue 
Courts. The Civil Court cannot question 
the final allotment made at the partition 
simply because some interm8diate orders 


“madé in the course of partition have not: 
. been properly. carried out: see Jagan Nath 
‘Parshad v. Ram Dutt. CL 2 pointed out 


(0) 11 Ind. Ons, 531; 140. G. s 


- Judge. 
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in the case of Sanwal Singh v. Bhikhari (2), 
a suit for possession by a declaration that 
the plaintiff is entitled to a portion of, the 
land wrongly allotted to the defendants in 


partition by the Revenue Court, does not 
lie in the Civil Court in view of the exclu- 


sive provisions of s. 233 (k) of the U. P. 
Land Revenue Act. Itis clearly a matter 
relating.to the partition of a mahal, for the 


; -plaintiff's claim cannot be decreed without 


affecting the -partition come to by the 
Revenue Court. 

So far as the orders in question are con- 
cerned they were properly passed by the 
Revenue Court which had full jurisdiction 
to pass these orders under es. 118 and 119 
of the Oudh Land Revenue Act (Act III of 
1901). The Civil Court has no jurisdiction. 
The plaintifi’s suit for a partition of his 


< one-fourth share in the building standing 


on plot No, 143 is, of course, cognisable by 


© the Civil Court as held by the learned Dis- 


trict Judge. The learned Judge has passed 


` _ proper orders about the partition of the- 
_ building. Nocase has been made out todis- 


turb the judgment of the learned District 
The result is that the appeal fails 
and must be dismissed. We dismiss the 


: appeal with costs, 


Pullan, J.—I agree with the order pro- 


posed, It is remarkable that the appellant’ 


has sought to rely inthis Court on ss. 118 
and 119 of the Land Revenue Act, These 
sections are really fatal to his claim. He 
seeks actual possession of a one-fourth 
share of a house, which has never been in 
his possession, but has always beenin thepcs- 
session of the opposite party, and similarly 


"he seeks actual possession of a one-fourth 


share in certain orchards which are attached 
to the house. IJt-is to meet such a case that 
as. 118 and 119 were enacted. Under 


‘ .g, 118 the Court is bound to permit the 


co-sharer, who is actually in possession 
of a dwelling house, to retain it on 
the condition that hepays a reasonable 
ground rent and under s. 119 the Court 
may apply the same principle to an orchard, 
These sections clearly contemplate that the 
Court, that isthe Revenue Court, actually 
makes the partition both of the Jand.on 
which houges. are situated and of orchards, 
and the Oivil Court has, therefore, no right 
to interfere with a partition made by the 
Revenue Court in accordance with these 


Fi Kections, When the Oourt of first instance 


A) 23 Ind, Cas, 860; 1 D, L, 2.88 
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eriticised the action of the learned Com- 
missioner he seems to have been unaware 
that the learned Commissioner was exactly 
following the law as laid down in s. 118 
of the Act and tbe criticism is entirely 
beside the mark. It is impossible to agree 
with the learned Counsel for the appellants 
in his contention that a house is inseparable 
from the site and that because the Revenue 
Court cannot divide the buildings it, there- 
fore, cannot divide the site on which the 
buildings stand. That the contrary is the 
case is clear both from the Act itself and 
from numerous rulings of the Judicial Com- - 
missioner’s Court to which it is not neces- 
sary torefer. The lower Court has already 
given the appellant all that a Civil Court 
can give, that is a share in the buildings 
which make up the house in dispute, 
and the learned District Judge ‘has 
very properly left the decision of the 
amount to be paid as compensation to the 
Court below preparing the final decree. On 
these grounds l agree with the proposed 
order, : 
G H. 


ALN, A. Appeal dismissed, 


. MADRAS HIGH COURT. 
FULL BENCH. 
ORIGINAL SIDE ArPEaL No. 16 oF 1925. 
September 12, 1927. 

Present :—Sir William Watkins Phillips, 
Kr., Officiating Chief Justice, Mr. 
Justice Beasley and Mr. Justice 

Ananthakrishna Aiyar. 
GANSHAMDOSS NARAYANDOSS — 
ALPELLANT 
versus | 
GULAB BI BAI—RRSPONDENT. 
Succession Act (X of 1865), 6. 18?—Unprobated Will, ` 
Vener can be pleaded in answer to claim of heir-at« 
_Adefendant resisting a claim made by tke plaint- ` 
iff as heir-at-law.can rely in defence on a. Will 
executed in his favour at Madras in respect of pro- - 
perty situate in Madras when the Will is not pros 
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bated and no Letters of Adminiétration with the Will 
annexed have been granted, provided, however, that 
he does not do so in order to establish a right under 
the Will. [p. 155, col. 1; p. 156, col. 2.] 
Where in a suit by the heir-at-law, the de- 


fendant relies on and pleads a Will, the mere existence . 


of the Will does not necessarily displace the plaintiff's 
title. Itis necessary for the defendant to go further 
and to prove that some one other éhan the plaintiff 

. has title under the Will and this the defendant 
cannot do by virtue of s. 187 of the Succession Act. 
[p. 155, col. 2.] : 

[Case-law considered. | - 

There is nothing in s. 187 ofthe Succession Act 
which would in terms make it applicable only to the 
case of plaintiffs and not tothe case of defendants. 
[p. 155, col. 1.] 


Appeal fromthe judgment of Mr. Justice 
Kumaraswami Sastri, dated the 29th Oc- 
tober, 1924, and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the 
High Court in C. 8. No. 755 of 1920. : 

This appeal coming on for hearing on the 
2ad and 3rd September, 1526, upon perusing 
the grounds of appeal, the judgment and 
decree of the High Court, dated the 29th Oc- 
tober, 1924, and passed in the exercise of its 
Ordinary Original Civil Jurisdiction in O. 
S. No. 755 of 1920, and the material papers 
in the case, and upon ‘hearing the argu- 
ments of Messrs. K.S. Krishnaswami Ayyan- 
gar and K. Bhashyam Ayyangar, for the 
Appellant, and of Mr.C, Venkatasubramiah, 
for the Respondent, and the case having 


December, 1926, the Court (The Ohief Justice 
and Curgenven, J.) made the following 


ORDER OF REFERENCE'TO A 
FULL BENCH. ' 
_ Phillips, Oifg. C. J.—The plaintiff 
in this case is one Ganshamdoss ` Narayan- 
doss, and he sued for the recovery of a house 
. No. 2/100, Perumal Mudali Street; implead- 
ing originally one Saraswathi Bai, who is 
now dead, and subsequently putting on the 
record Gulab Bi Bai, her legal representa- 
tive. The property belonged to one Kaveri 
Bai, and it may be taken for the purposes of 
this reference that in the absence.of a Will, 
the plaintiff, Ganshamdoss Narayandoss, 
would be entitled to succeed Kaveri Bai in 
preference either to Saraswathi Bai or 
Gulab Bi Bai. The claim is resisted on the 
ground that Kaveri Bai left a Will in favour 
of Saraswathi Bai. That Will was not pro- 
bated, and the question is whether‘it can be 
used to defeat the plaintiff's claim. 
The plaintiff by para. 5 of his plaint 
_ alleges that Kaveri Bai-died intestate on the 
. 16th of October, 1808. In my opinion that 
(was an unnecessary allegation, But it re» 
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sulted in the Ist isste in the suit being 
framed as follows: “Did Kaveri Bai die 
intestate as alleged-in para. 5 of the plaint 
or after making her last Will and testament 
as allegedin para. 3ofthe written state- 
ment?” The learned Judge obviously 
attacĦed importance to the form of the 
pleading and the issue, because he says 
this: "In the present case the- plaintiff 
comes to Court saying that Kaveri Bai died 
intestate and that he is the heir under 
Hindu Law claiming by intestate succes- 
sion:” In my opinion that burden was not 
one which lay upon him and the allega- 
tion in the pleading was an unnecessary 
averment.: I think that all he had to do 
was to prove that he was the next of kin 
of the last owner of’ the property, Kaveri 
Bai, and thereupon the burden of proof 
would be cast upon the defence to show 
that the defendant had a better title. It 
would be to my mind wholly wrong in this 
country to allow the. burden of proof to be 
shifted by a redundant averment in the 
pleading orby an incautiousacceptance of au 
issue framed upon that averment, Iam, 
therefore, of opinion that it would be 
wrong in determining where the burden of 
proof lies in this case to rest it upon the 
form of pleading and the issue and: that we 


` gtood over for consideration till the lst i i went te consider where the Durden ee 


aw. 

The learned Judge held that an unprobats 
ed Will could be used to defeat the plainte 
ift's claim and reiterated the view which he 
had expressed on the subject in Shadagopa 
Naidu v. Thirumalaswant Naidu (1). The 
doctrine is alleged to be derived fromthe . 
case of Janaki v. Dhanu Lall (2). Ido not 
wish to embarrass the Full Bench by cor- | 
ments on the cases which will be discussed 
before them. ButI think itis very doubt- 
ful whether Janaki v. Dhanu Lall (2) 


. really supports the proposition contended 


for though it was taken to establish that 
proposition in Carlapatti Chinna Cunniah 
y. Cota Wammalivarriah (3). I confess mye 
self unable to ascertain what exactly was 
laid down in Parthasarathy Aiyar v. Sub- 
baroya Gramony (4). On the other hand, 
the observations in Lakshmamma v. 
Ratnamma (5)seem clearly to tend inthe 


e 
M 30 Ind. Cas 272; 18 M. L. T. 129. | . 


2) 14 M. 454; 5 Ind. Dec. (x. 8.) 317. 
(3) 3 Ind. Cas. 475; 33 M. 91. 
(4) 72 Ind. Cas 559; 45 M. L. J 175 at p. 181: (1929) 
J.W, N. 763: A. I. R. 1924 Mad. 67; 17 L. W. 763, 
(8) 21 Ind, Cas, 688; 38 M, 474,25 M, L J ope, 
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Opsite direction. My own view would be 
:not:merely that an unprobated Will could 
‘not be used to establish title which is clear- 
-dy:forbidden bys. 187 of the-Succession Act 
“but that it could not:be used as a-weapon 
of defence when theonus was clearly thrown 
-upon the defence. But I realize the diffi- 
culty created by s. 25 of the Succession Act 
which defines intestacy in the following 
‘words: “A -man is considered to die in- 
-testate in respect of property of which he 
has not madeitestamentary dispositionwhich 
„is capable, of: taking effect.” Where the 
„evidence establishes a valid execution of. a 
Will, it is difficult to say that an unpro- 
bated Will is not capable of taking effect 
because it is obvious that as soon as 
Probate is obtained it can take effect. The 
-position would then be that the burden 


. would be thrown upon the plaintiff by law, 


and not by the accident of the way in which 
“he framed his pleading, of proving that the 
testatrix died: intestate- and that applying 


ithe definition of s. 25 this testatrix did. not - 


die intestate, The practical inconvenience 
of-putting an executor “in the. position .of 
being able to refuse to-take out Probate and 
keep the presumptive- heir-at-law at arm's 
length by an unprobated Will requires no 
comment. In my opinion the matter had bet- 
ter be settled by areference toa Full Bench 
and the question referred will be asfollows: 
Can a defendant resisting a claim made by 
the plaintiffas heir-at-law rely in defenceon 
a Will executed in his favour at Madras in 
respect of property situate in Madras when 
the Will-is not probated and. no -Letters of 
Administration with the Will annexed:have 


been granted ? Poe 

Curgenven,.J.—This is-an appeal 
against ths judgment of Mr. Justics Kuma- 
raswami Sastri in C.S. No. 755 of 1920 on 
the file-of this Court. The property in suit 
consists of a house and site in George town 
Madras, .valued in the plaint at Rs; 12,700. 
It..belonged toone Kaveri Bai, sister of the 
plaintiff's father, and the plaintiff claimed 
to.recover possession of it as her heir. The 
claim was resisted by a half sister of Kaveri 
Bai’s named Saraswathi Bai, who obtained 
possession upon Kaveri Bai’s death in 1908 
and who set up a Will of Kaveri Bai's as the 
foundation of her title. Saraswathi died dur- 
‘ing suit, and her sister, Gulab Bi Bai, was 
brqught on the record. as her legal repre- 
sentative. The learned Judge has found in 
favour of the Will and dismissed -the suit 
and the plaintiff appeals.. > i 


The Will was attacked on the grounds (a) 
that’.it-was not.genuine, (b) that it-was not 
executed in accordance.with law and (c) 
that being unprobated’ the defendant could 
not restany claim upon it. Point (a) was 
given up in appeal.. Points (b) and (c) 
remain for consideration. - : 
‘The document purports to bear the mark 
of Kaveri Bai, to which is subscribed’ a 
: declaration that it was “signed by the tésta- 
trix and acknowledged by her to be her 
last Will and testament in the presence of 
us present at the same.time who at her © 
-request and in our . presence and in the 
-presence of each other have subscribed our 
~ names as witnesses.” There follow four 
signatures, the first in order being that of 
Mr. Seshacharlu, the Vakil who, as the 
evidence shows, prepared the Will. Mr. 
Seshacharlu died not'long afterwards, and 
although the genuineness of his signature.is 
- fully proved by hiseclerk, it cannot, I think, 
“be presumed that it amounted to a valid ` 
attestation. Neither of the two. reputed 
` attestors who have been examined speaks to 
` his presence at the execution of the doct- 
- ment, and one would have expected that, 
-had he been ‘present, the words ‘Mark. of - 
“Kaveri Bai’ would have been in ‘his hand. 
-It is not improbable that he . signed 
as the author of: the ‘document. : Of - the 
- other three persons whose signatures. ap- 
` pear, two, Rangildoss and Poolji ` Vias, de-` 
~ posed respectively. as. defendants’ Nos. Ist 
and 2nd ‘witnesses. The learned Judge bas 
alluded to the circumstance of. .Gulab- Bi 
Bai’s conversion to Muhammadanism as a 
: reason for suspecting that any bias..which 
these witnesses may have-would. be.against 
i her, sothat,.if evidence of valid -attesta- ` 
- tion of the Will can be derived. from their 
statements, it may be accepted ‘with ‘little 
hesitation. Rangildoss statéd that he saw 
Kaveri Bai put. her mark, that he was ‘asked 
` to. sign below and that he did so. .That 
constitutes a valid attestation under s. 50 
. ofthe Succession Act. The account given 
by the other witness, Poolji Vias, “is this: 
- He was called to the house by the executor 
“named in the Will, Rancholedoss. Kavéri 
Bai was lying in bed. ill, Rancholedoss 
told him that “it was the Willof Kaveri 
- Bai,” and asked him to attest. it. Kaveri 
Bai also said that he should sign, and he 
signed. He does not remember whether ~ 
.the testator’s mark was. already there, but 
it may -be. inferred from -an answer:which ` 
he. gives to another question that : Rangil- 
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doss’s signature was already on the docu: 
moent,.and there is Rangildoss'’s evidence 


that. Kaveri Bai put the mark in his pre-. 


sence. Thusitis to be.gathered from. what 
Poolji Vias says that Kaveri Bai had al- 
ready executed the Will, that a.statement 
was.made tohim inher presence that the 
Will was hers,. and that .both-she -and her 
executor asked the witness to aftest it and 
he attested it. .It remains for consideration 
whether this satisfies the requirement of 
s. 50 that-an attestingjwitness, where he has 
not. actually seen the testator, -either by 
himself. or by another under his direction, 
sign or-affix his mark, must have received 
from.the testator a -personal acknowledg- 
ment of his signature or mark. A ‘per- 
sonal: acknowledgment’ of- execution - need 
not necessarily, I think, be réstricted to an 
express statement to that effect, but may 
-include words or conduct,-or both, on the 


part of the testator which may be constru-— 


ed: unequivocally as such’ an acknowledg- 
ment. Here we have not only a statement 
made in‘ Kaveri Bai’s presence -that the 
Will..was hers, and a’request to attest it— 
which evoked no disclaimer from her—but 
also her own-request to the witness to sign, 
It appears to:me: that-she’- thus -conveyed 
to: the witness -an impression that she 
avowed: execution no less certain than if she 
had made the>avowal- in terms. It- was 
thus,- by implication, an -acknowledgment, 
It. was a pérsonal acknowledgment: because 


the impression was created directly by her - 


own words and conduct. I conclude, there- 
fore, in agreement- with the learned Judge, 
. that this witness .also:validly -attested the 
Will, which: has thus, so-far as execution and 
attestation are concerned, been established. 


The question now remains -whether Saras- 

. wathi or her ‘legal representativé-(she died 
pending suit) can resist the plaintift’s-claim 

without obtaining Probate of the Will.- The 

plaint ‘alleged that Kaveri Bai had died 

intestate, and it appearsto me that such 

an allegation was necessary,-because under 

Parts IV and V of the. Succession Act an 

heir-at-law: can only succeed in -the event 

of:an-intestacy. But since there is a pre- 

sumption that a person dies intestate un- 

less- a Will be established, it-lay upon the 

defendant to disprove the -fact of intestacy 

-by establishing -the -existence ofa Will. 
: That, I think,- was the ‘course: followed in 
this suit. The defendant proved that Kaveri 

Bai -had executed a ‘Will, but.,that proof 


t 


d) 
GANSHAMDOSS NABAYANDOSS V. GULAB BI BAT, 


- such proof -inadmissible. - 


133 


was adduced otherwise than by produc- 
ing Probate, and the question is whether, 
by such proof, the- plaintiffs -claim is 
defeated. ' p? 

By -s. 25 of the Succession Act, a man 
is considered to die intestate in. respect 
of property “ of which he has not made a 
testamentary disposition which is capable 
of taking effect.” Did Kaveri,Bai:.make 
such a disposition? The answer, I think, 
is clearly “yes.” She made a valid Will, 
and even though that Will be still unpro- 
bated, it was, and indeed still is, capable . 
of. giving effect to her intentions. That 
proposition has not been disputed. Thus 
she did not die intestate, and it appears 
‘to me to follow that any claim. by an heir 
who would succeed upon an intestacy must 
necessarily fail. j ; TAG 

So- faras I.can see, the only way in which 
the plaintiff could surmount ‘this diffi- 
‘culty would be by showing that the Will 
‘could not be. established against him, -in 
which. case the Court would’ have ‘to infer 
an intestacy. Recourse for this purpose 
has been had to s. 187. .This section pro- 


-vides that “Noright as executor or legatee ` 


can -be established in any Oourt.of Jus- 


- tice, unless. a Court of competent jurisdic- 


tion- (in British India) shall have granted 
Probate of the Will under which.the right - 
is claimed.” -Clearly this does not amount 
to saying thata Will may not be proved 


- for any: purpose otherwise than. by pro- 


ducing. Probate, but- only for the .purpoge 
of establishing a right as executor.or lega- 
tee. But it is argued for the plaintiff that 
‘title tothe property must. vest in rome 
one, -that prima facie it vests in him, that 
only by proof of asuperior title can histitle - 
be displaced, and that this section renders 
‘His title must 

therefore, -prevail. ie 
I would-meet this. argument: by saying 
that for the defendant to --prove -title in 
himself is not‘ indispensable.- He may 
plead, “I may not be able to prove, my 
own title, butit will do if I show that title | 


-cannot vest. in you, and to do this: I have 


simply to establish the Will.” .I. cannot 
see that the plaintiff has any answer to 
this form of defence if,as I am disposed 
to hold, his claim fails upon an adjudica- 
tion against him upon the issue of -iates- 

tacy. Once the intestacy has been found | 
against, the plaintiff has no better. claim 

than anyone else to oust: the defendant, ` 


however, infirm. or incapable of proof may 
. 4 > a in 
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be her title, and upon this view .it would 
be immaterial whether the defendant was 
(or represented) an executor or legatee, or 
was a mere third party or trespasser. 

To hold that the intestacy could not be 
disproved by establishing the unprobated 
Will would be to give s. 187 an effect simi- 
lar to that of s. 49 of the Registration Act, 

| according to which a. document required 
to be registered, and which is unregister- 
ed; cannot be received in evidence. 1f that 
had been intended, I do not see why it 
was not expressed. It may then .bé said 
that the construction which I put upon 
the Statute would lead to very inconveni- 
ent results. The argument, of course, can- 


not avail if, as I am compelled to find, the | 


Statute is clear. No doubt there may be 
cases in which an executor who fails to 
. obtain Probate causes loss and trouble to 
others. There being no period of limita- 
tion, it is possible for him to postpone in- 
definitely the settlement of claims upon 
the estate. On the other hand, the position 
. would hardly be more satisfactory, if, as 
in acase like the present, the testator’s 
wishes could be rendered ineffectual by a 
mere omission to probate a perfectly good 
ee not thought it necessary to discuss 
the case-law, as the learned Judge has 
already done so,and as we have decided 
to refer the question toa Full Bench,. I 
_agree to the terms ofthereference proposed, 





The reference was heard by Sir William 
Phillips, Kr, Officiating Chief Justice, 
Mr. Justice rc and Mr. Justice 

akrishna Aiyar. 
pene OPINION; m í 

j Offg. C. J.—The question 
Re dee gtr i : Oana defendant resist- 
ing a claim made by the plaintiff as heir- 
at law rely in defence ou a Will executed 
in his favour at Madras in respect of pro- 
perty situate in Madras when the Will 
is not probated and no Letters of Adminis- 
tration with the Will annexed have been 

? . . 
Se eon deals with thə provisions 
of s. 187 of the Indian Succession Act, X 
of 1865, which is to the effect that no 
right aq legatee can be proved by a Will 
‘of which Probate has not been taken. It 
has been held by this Court in Carlapatti 
Chinna. Cunniah v. Cota Wammalivarriah 


(3) that this objection to proving title by . 


‘ap unprobated Will applies only to a plaint- 
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iff and it was held “ that. a defendant is 
not precluded by that section from relying 
upon a Will as he is not seeking to establish 
a right as executor or legatee.” Janaki v. 
Dhanu Lall (2) was cited as authority for 
that proposition. On areference to Janki 
v. Dhanu Lall (2) with all respect, it seems 
very dotfbtful whether any such proposi- 
tion is there. put forward. In ‘that case 
the Ist defendant had obtained a decree 
against the personal representatives of the 
deceased man who was said to have left.a 
Will, and subsequently the deceased's 
mother, who would have been his represen- 
tative in the absence of a Will, brought a 
suit to set aside that decree. Ib was then 
held that, “though the executors can es- 
tablish no right without taking Probate, 
the existence ofthe Will cannot be ignor- 
ed for all purposes whatsoever.” It was 
also observed “ thatthe decision in Pro- 
sunno Chunder Bhuttacharjee v. Kristo 
Chytunno Pal (6) is applicable, and that 
the persons, who took possession of 
Ghulab’s estate upon his death, were liable 
to be treated by the creditor (lst defend- 
ant) as his representatives éven though 
themselves liable to be dispossessed by the 
executors on takingout Probate.” lt was, 
therefore, held that the lst defendant's 
decree was not anullity and it was open 
to him to prove that Ghulab left a Will 
and, therefore, the plaintiff was not a 
person who could claim to set that decree 
aside. It was clearly in the minds ofthe 
Judges that the executors could establish 
no right without taking Probate, and yet 
the existence of the Will was in the circum- 
stances allowed to be proved. That is not 
authority for the proposition that a defend- 
ant is not precluded from establishing a 
right under an unprobated Will, as was held 
in Carlapatti Chinna Cunniah v. Cota 
Wammalivarriah (3). lam strengthened in 
this view by the fact that Prosunno Chunder 
Bhuttacharjee v. Kristo Chytunno Pal (6) 
was relied upon by the learned Judges in 
Janaki v. Dhanu Lall (2). In that case no 
questicn was decided undere, 187 cf the 
Succession Act. It was merely held that 
a decree having been obtained against 
the ce facto manager of the deceased's 
estate, the decree was rot a nullity and, 
even if it cannot be executed against the 
estate in the hands of the cxecutors when 


(8, 40, M3 3,0. L. R 18i; 2nd, Des.’ (t e) 
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he has taken out Probate, it is at any rate 

sufficient to enable the plaintiff to bring a 

suit against the executor inorder to have 
“the decree'satisfied. Infact, the executo 
“had actually obtained Probate. 


There is nothing ins, 18 7, which would . 


. in terms make it applicable only to the case 
_of plaintiffs and not to the case of defend- 
- ants,and this view has been taken in several 


cases, inoppositionto Carlapatti Chinna Cun- . 


niah v. Cota Wammalivarriah (3). The first 
of these is, Lakshmamma v. Ratnamma (5) 
where, however, Carlapatti Chinna Cunniah 
_v. CotaWammalinarriah (3) does not appear 
_ to have been cited. Againin Parthasarathy 
Aiyar v. Subbaroya Gramany (4), Chandra 
Kishore Roy v. Prasanna Kumari Dasi (7), 
and Basunta Kumar Chuckerbuity v. Gopal 
Chunder Das (8) no-distinctionis drawn 
between a plaintiff and a defendant. There 
is, however, a remark of Schwabe. O. J.,in 
Parthasarathy Aiyar v. Subbaroya Gramony 
(4) who, after stating “that a person who 
in' Court has to prove title and has to 
_ deduce ihat titlefrom a Will, whether that 
person is’ plaintiff or defendani, cannot do 
so without producing Probate,” goes on to 
remark: “ This would not prevent a defend- 


‘ant resisting a claim by an heir-at-law_ by. 
producing and proving a Willof which Pro- ` 


pate had not been granted.” This observa- 
tion must clearly be read as being limited 
to cases in which the claim could be resisted 
< without establishing a title under the Will. 
. This view has been taken consistently 
- throughout and itis evident that there can 
“be no objection to an unprobated Will 
. being proved forcertain limited purposes, 
- provided that itis not sought to prove by 
- the Willa right thereunder; for this is pro- 
` hibited by s. 187. i . 
The answer, therefore, to the question 
- referred to us must be that a defendant can 
` rely, on an unprobated Will, provided that 
“he does not doso inorder to establish a 
. right under the Will. 


As this answer will in no wise dispose 
definitely of the case befora’ the referring 

- Judges, I think I may add a few words on 
` the facts of the cass. The plaintiff is 
Suing a3 heir-at-law, but he was resisted by 


9 Ind. Cas. 122; 21 M. L.J. 116; 150. W. N. 
12); 9 M. L. T.74; (1911)2 M W. N.39; 130. L.J. 
58; 8 A. L. J. 96; 13 Bom. L. R. 67; 4 Bar. L T.45; 
- B80. 327; 3S L A. 7 (P. 0). : | 
-> (8) 28 Ind. Qas. Bl; 18 O.Y, N, 1184, --e 
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' the defendants who claim under a Will of 


which no Probate has been taken. It is 
argued that ‘itis a sufficient answer to the 
plaintiff's case to allege and prove the 
existence of a Will; for in that case the 
plaintiff, who would be tke heir in case of 
intestacy, would no longer bave any right. 
This rather ignores one point which, I 
think, is important, namely, that the plaint- 
iff being the heir under intestacy, wbich 
must be presumed until a Willis proved, 
is entitled to succeed to the property, 
unless it can be shown that his title has 
been displaced. If the defendant merely 
proves that a Will is in existence and does 
not prove the terms of that Will, that is not 
necessarily inconsistent with the plaintiff's 
title. In the first place, the Will may not 
be a valid Will and, in the second place, 
the plaintiff may be a legatee under the 
Will. The mere existence, therefore, of a 
Will does not necessarily displace the 
plaintiff's title, It is necessary for the 
defendant to go further and to prove that - 
some one other than the plaintiff has title 
under the Will. This ke cannot do by 
virtue of the provisions ofs..187. In the 
circumstances of the.present case, I would, 
therefore, hold that the defendant cannot 
use an unprobated Will asa defence.. 


Beasley, J.—I agree. 


Ananthakrishna Aiyar, J—l agree, 
An argument based on the principle of 
the plea of jus tertit was advanced on be- 
half of the respondent on which I should 
like to saya few words. 1 find the principle 
of jus tertit referred to in Odgers’ Book 
on Principles of Pleading and Practice, 
Chap. VIII, page139, Ninth Edition: “If 
the plaintiff is in. possession ofany land 
or goods or can otherwise make out a 
prima facie title to them, itis not enough 
for the defendant to show a better title in 
some third’ person; he must also show that 
he acted as agent for such third person at 
the time he did the act complained of,” 
Thus where a plaintiff makes out a prima 
facie title in him -to the property in dis- 
pute, the defendant has to show a better 
title eitherin himself or in some third 
person, lf what is stated above be the 
correct principleof pleading applicable to 
such cases, it followsthat when the plaint- 
iff in the present case shows a prima facie 
title in himself to the property in dispute+= 


‘as the admitted heir-at-law of .the last 


owner-:the defendant hus ‘ to show a better" 
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title’ either in himself or in some third 
person (in the wordsof the learned author 
quoted above) or “establish a right as 
` legates " (in. the language of s. 213 of the 
Indian Succession Act, XXXIX of 1925) 
in himself or in some third person. It 
seems to me, therefore, that where the 
plaintiff's prima facie.title to the property 
is established, the defendant in ‘order to 
non-suit the plaintiff should establish the 
title of thelegatee. The general law would 
seem to be that the defendant's plea of- jus 
tertii cannot be entertained when he does not 
state in whom (such) .the right resides, The 
defendant must trace the title-to a third 
party other than plaintiff, A mere sugges- 
tion that there may. beathird party with 
“better title is nothing [Chandra Kanta 
Pathak v. Bhagjur Bepari (9)] It has been 
held by.the’Privy Council that ‘ posses- 
sion is.a.good title against all the, world 
except the person who can show a. better 
title "—Sundar v. Parbati (10), Narayana 
Row v. Dharmachar (11). .Similarly-a prima 
facie title.made out by: the plaintiff to the 
property in suit.is, I think, a good title 
-against all the world except against the 
persón .who can show-a better: title., This 
prima. facie title of the. plaintiff hasno doubt 
to be proved:by him if it be ‘not admitted 
by the defendant; but when once plaintiff's 


prima facie title is admitted or proved, I. 


think it follows that he must succeed witless 
the defendant is-able to.displacé the plaint- 
if's prima facie title and prove’ a better 
title in some person other than the plairit- 
iff. If such person's rights should happen 
to be as legatee under a Will, sincé “the 


defendant has to prove such person's right ` 


as legatee, he comes within the scope of 
8, 213 of -the Succession Act, XXXIX of 
` 1925 (s. 187 of the old Act X of- 1865) under 
which “ No ‘right as ......legatee can be 
established in any Court of Justice, unless a 
Court of competent jurisdiction...shall have 
granted ‘Probate of the Will under ‘which 
the right is claimed”. We are not. here 
concerned with that class of cases where no 
direct. title to property is claimed under a 
: Will,—the Will being relied on only to prove 
an authority to adopt or 4s containing- an 
admission of the status of some other 
person—Achyutananda Das v. Jagannath 
- Das (12), Manuel Louis Kunha v. Jnana 
°(9) 1 Ind. Cas. 525. z 
5 12 A. 51 at p. 56; 16 IJA. 186;°5 Sar. P. O. J; 448; 


6 Ind. Dec. (N. 8.) 782 (P. O.). 
(11) 26 M. 514 at p. 517. 


. 612) 27 Ind, Cas. 739;. 210. L. J.-96; 20 C. W.N. 
122. p a ` 


Coelho (13), Basunta Kumar Chuckerbutty 
v. Gopal Chunder Das (8).. ` ar peri 
My Lord, the learned Officiating .Ohief 
Justice, has in his judgment discussed the 
trend of decisions in this Oburt'èon the con- 
‘struction of the section. [think that the 
_Tespondent in the -present- case’ has” to 
establish the right of the déceased :Saras- 
wathi Bai° as legates sof the suit property 
to displace the prima facie title of the ap- 
pellant and under s. 213 of the present 
Act (s.: 187 of old Act) she is not- entitled 
to do so unless’ a Court of competent 
jurisdiction has granted Probate.of the: Will 
under which the right is claimed. I would 
‘accordingly answér the question referred to 
us in the negative, and hold that the defend- 
ant in the present case cannot- use’ the 
unprobated Will as a defence to the suit: 
-VLN.V. Question answerd in the négative, 
ANd ya Ng ie Be Seo 
_ (18) 31 M. 187; 18 M. L. J. 138, 
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"versus 0 

INOOM-TAX COMMISSIONER, DELHI, 

AND ANOTHER—RESPONDENTS, ~~ 
Income Tax (Amendment)iAct (XXIV‘of 1926), 8. 66A— 
Income-tax matters—A ppeal to His Majesty in Council, 
when lies—S. 66A, whether retrospective—Interpreta~ 
tion of Statutes—Retrospective operation.’ ’ ©  ., 
The right of appeal to His Majesty in Council 
under s. 66A of the Income Tax Act is confined to 
cases falling within sub-s. (2) of the said section, 
namely, to cases which are certified by the High 
Gourt to be fit for appeal to His Majesty in Council. 

fp. 187, col. 2.] aks E 

While “provisions of a Statute dealing merely with 
matters of procedure may properly, . unless that con- 
struction be textually inadmissible, have retrospéc- 
tive effect attributed to them, provisions which touch 
a rightin existence atthe passing of the Statute 
are notto be applied retrospectively in the abséencé 

of.express enactment or necessary intendment. [p. 158, 
“col. L.J Gi eae eee 

` Provisions which, if applied retrospectively, would 
_ deprive of their existing finality orders, which, “when, 

the Statute came into force, were final, are provi- 

sions which touch existing rights [ibid.| `` ' 

Section 664 of the Income Tax Act does not, 

therefore, give a right of appeal to His Majesty in 
Council from orders passed before the coming into 
force of the enactment of the said section, : [p ..158; col. 
2) h i EN ` 


Petition for special leave to appeal from 
the order of the Lahere High; Court (Mr, 
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J ustice Broadway andMr. J ustice Zafar Ali), 
in.O. M. P. No. 551 of 1926, dated the 18th 


December, 1926, and reported as 100 Ind.. 


Cas. 97. 

Messrs. G. R, Lowndes and E. B. Raikes, 
for the Petitioners. . h 

‘Messrs, A. M. Dunne. and K.- Brown, for 
the Respondents. 

J UDGMENT. ~ 

Blanhesbiirgh.—These:. petitions are 
each of them for special leave to appeal 
from orders made-by the High Court.of 
Judicature at Lahore on references to that 


Oourt under s. 66 (2), Indian Income Tax. 


Act, 1922; In each case the sum in ‘dispute 
exceeds Rs. 10,000, In each the order in 
question was made before the Ist ‘April, 


1926, that in the first’ of the two cases being. 


of date the 12th January, 1926, and thatin 
the second having been madeon the 6th 


January, 1926. In each case, also, the High ~ 


Court refused’ to certify that the case. was 
a'fit one for appeal to His Majesty in Coun- 
cil, 
an interesting argument was addressed to 


the Board upon thé nature of the statutory. 


appealin such cases as these, and upon the 
question whether in the present instances 
there is any-such appeal at all: 


The learned Judges of the. High: Oourt . 


were of opinion that: the- petitioners had a 
right of appeal to His Majesty in Council 
provided they could, in effect, bring their 
cases within the requirements of s. 109 (c), 
Oivil Procedure Oode, but not otherwise. 
They dealt with the applications for certi- 
ficates on that footing, and they dismissed 
them. Hencé the present. petitions. ` 

At the-hearing before the Board, the view 
of the High Court was résolutely challenged 
by. the petitioners. It sufficed, it was ton- 
tended, that the cases should fall within 
the requirements of s.1100f the Code: the 
petitioners’ right of appeal was in no way 
conditional on compliancé with the require- 
ments of s. 109(c). Therespondents, on the 
other hand, supported, as applied to the 
general case, the view of the High Court, 
but, contended that, for _ the petitioners 
here, there was, for reasons which will ap- 
pear in the sequel, no statutory right of 
appeal at all. 


These rival contentions. raise questions of- 


great , general importance. “It has seeméd 
to` their. Lordships to be convenient that 
they. ‘should - definitely ‘pronounce’ upon 
them. 


With these facts for. its foundation, 8 


ane legislative history of the subject 


is a-short one, No -express provision for 
appeals to His Majesty in Council from 
orders of a High Court in India made upon 
references either under s. 51, Indian Income 
Tax Act, 1918, or, under s: 66 of the Act of 
1922, is to he found in either Statute, but ` 
until’ the ecase of Radhakrishna Ayyar v. 
Sundaraswamier. (1) was decided by the. 
Board, it was apparently generally supposed 
in India that appeals from such orders were 
regulated by es. 109 and 110, Civil Proce- 
dure Oode.,to which referencs has already 
been made. The effect of the judgment in the 
case cited, was, however, definitely to lay it 
down that from. these orders there was, in 
fact, no statutory right of appeal at all, 
And such was the position until the Ist 
April, 1926, when the Indian Income Tax 
(Amendment) Act, 1926, came into force, 
by s. 8of which it is provided that im- 
mediately afters. 66, Indian Income Tax Act, 
1922, a section, should be inserted, of- which 
itis convenient to transcribe the firat three 
sub-sections: . A 

“66A..(1). When any case has been referred. 
to the High, Court under s. 66,it shall-be 
heard bya Bench of not less ` than two 
Judges of the High Court, and in respect 
of such ‘case ,the provisions of s. 98, Civil 
Procedure Code; 1908, shall, so far as may 
be, apply notwithstanding ‘anything cons 
tained in the Letters: Patent. of. any High 
Court established by Letters Patent or in | 
any other law for the time -being-in force. ` 

-(2) An appeal shall. lie to His Majesty in 
Council from any judgment of the High 
Court delivered on a reference made under 
s.66 in any case which the High Court 
certifies to bea fit one - for appeal to His 
Majesty in Council, 

(3) The. provisions of the Civil Procedure 
Code., 1908, relating to appeals to His 
Majesty in Council shall, so faras may be, 
apply in the, case of appeals under this 
section in like manner as they apply inthe 
case .of appeals from decrees of a High 
Court”. : 

It is upon these sub-sections that the ° 
question now under discussion ` depends, 
and as to them it’ ‘will be noticed that the 
appeal thereby given is by sub-s; (2). confin- 
ed to a case which the High Court. certifies: 
to be a fit one for appeal to His- Majesty in in 
Council. 


(1) 74 Ind. Cas. 584; 45° M. 415; 49 I A; ÈI; 26 0, 
L.-J. 450; 16 L. W. 18; 31 M. L . T. 31; 43 MiL. 
323; 27 O. W.N. 1; A, I, R, 1922 P, O; 257; 20 A, E 
J, 937 (E. ©.), 


163. 


These words are textually the same as 
the concluding words of sub-s. (c), s. 109, 
Oivil Procedure Code., and, coupled with 
the carefully limited referential words to 
the Civil Procedure Code in sub-s, (3) suffice, 
in their Lordships’ judgment, to exclude 
from any right of appeal cases which fall 
within the requirements of s. 140 of the 
Oode and are operative to confine that right 
tocases which are certified to be otherwise 
fit for appeal to His Majesty in Council. It 
was conceded in argument that if sub-s. (2) 
of the section had stood alone, it would be 
difficult to escape from the construction 
of it which has just been indicated. It was 
contended, however, that the reference to 
the Code in sub-s. (3) was madein terms 
sufficiently comprebensive to include within 
the class of appealable cases all that are 
defined in theprovisions incorporated by 
reference. Their Lordships cannot agree 
with this contention. The words of qualitica- 
tion, “so far as may be,” in sub-s. (3) are, in 
their judgment, apt to confine the 
statutory right of appeal to the cases 
described in sub-s, (2). To this extent, 
therefore, their Lordships are in agreement 
with the High Oourt. 

Buta further point remains. Is there 
under this section any appeal at all from 
an order of the High Court made before the 
Act of 1926 came into force ? 

_ The principle which their Lordships must 
apply in dealing with this matter -has been 
authoritatively enunciated by the Board in 
Colonial Sugar Refining Co., Ltd. v, Irving 
(2), where it is in effect laid down that, 
while provisions of a Statute dealing merely 
with matters of procedure may properly, 
unless that construction be textually inad- 
miasible, have retrospective effect attribut- 
ed to them, provisions which touch a right 
in existence at the passing of the Statute 
are not to be applied retrospectively in the 
absence of express enactment or necessary 
intendment, Théir Lordships can have no 
doubt that provisions which, if applied 
retrospectively, would deprive of- their 
existing finality orders, which, when the 
Statute came into force, were final, are 
provisions which touch existing rights. 
Accordingly, if the section now in question 
is to apply to orders final at the date when 
it came . ipto- force, it must be clearly so 
provided. Their Lordships cannot find in 
the section even an indication to that effect. 


` (2) (1905) A. O. 369; 74 L. J. P. O. 77; 92 L, T. 738; 
eno eee 
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On the contrary, they think there is a clear 
suggestion that a judgment of the High 
Court referred to insub-s. (2) is one which 
under subs. (1) has been pronounced, by 
‘not less than two Judges of the High 
Court,” a condition which was not itself 
operative until the entire section came ‘into 
force. In their Lordships’ judgment, there- 


fore, the petitioners in these cases have na’: 


statutory right of appealto His Majesty in 
Council. Only byan exercise -of the prero- 
gative is either appeal admissible. 

Both petitions their Lordships have, from 
this point of view, carefully considered, 


A 


They have not forgotton that the circum- : 


stances are somewhat special: that the right 
of appeal introduced by the Act of 1926 is 
very probably conceded in order to rectify 


` 


an omission inadvertently made from pre- : 


vious legislation, and is not one thought 
of for the first time. Even so, however, 
their Lordships are. unable to find in the 
circumstances of either case sufficient 
ground for any exercise of the prerogative 
in favour of the petitioners. . 

Their Lordships will accordingly humbly 
advise His Majesty that both petitions 
should be dismissed with costs. 

A.N. A. etitions dismissed. 

Solicitors for the Appellants:—Messrs. T. 
L. Wilson & Co. 
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Solicitors for the Respondents:—The Soli- - 


citor, India Office. 


—— 


MADRAS HIGH COURT. 
Suconp CIVIL AppeaL No. 1150 or 1924, 
f August 10, 1927. 
Present: —Mr. Justice Srinivasa Aiyangar 
and Mr. Justice Reilly. j 
PADMANABHA AYYAR AND aNOTHER— 
. PLAINTIFFS —ÅPPELLANTS 
~ Versus 
SITARAMA AYYAR AND OTHERS— 
DEsENDANTs Nos. 1, 2, £ AND 5 T9 7 AND 
LEGAL REPRESENTATIVES OF DEFENDANT No, 2 
—REsPONDENTS. 


` 


Transfer of Property Act (IV of 1882), s. 58 (c)—" 


Mortgage by conditional sale—Construction—A pparent 
sale-deed with proviso for redemption . whenever 
executant pays, effect of—Time for payment, whether 
essential to constitute mortgage by conditional sale— 
Expressions ‘such payment’ and ‘on a certain date’ in i 
s. 58 (c), scope of. 7 

A document which was for the greater part of its, 
length an out-and-out sale-deed, contained a proviso : 
at the end “provided that whenever the first 
individual among us pays to you thesumof Re. 500 2 
which is the sale price mentioned herein, you should : 


(106 L O. 1927). 


Fecoive it then, execute duly a sale-deed on a stamp- 
paper with regard to these-landsin favour of the ` 
individual No. 1, get it registered, give possession 
ofthe lands, etc. and return all the documents re- 
lating hereto:” > 

‘Held, that the document was clearly an ostensible 
sale with a condition that on payment being made, 
the buyer shall transfer the property to. the seller 
and was, therefore, a mortgage by conditional sale 
within s.58(c) of the Transfer of Property Act. [p 
162 col. 1; p. 165, col. 2.) as 

The fixing ofa certain date for payment is not an 
essential feature of a mortgage by conditional sale. [p. 
163, col. 1.] 

The expression ‘such payment’ in s. 58 (c), Transfer 
of Property Act, refers only to the payment of the 
mortgage amount and the expression ‘on a certain 
date’ must be construed as referring to the default 
and not tothe payment. [ibid] - 

Dicta of Maclean, ©. J., in Kinuram Mondol v. Nitye 
Chand Sirdar (1) and Mahomed Mozaffer Ali v. 
Asraf Ali (2), not followed. | 


Second appeal against the decree of the 
District Court, Salem, in A. 8. No. 127 of 
1922, preferred against that of the Court of 
the District Munsif, Dharmapuri, in O. 5, 
- No. 826 of 1920. ' 

Mr. A. Krishnaswami Iyer, for thé Ap- 
. pellants. 

- My, B. Somayya, for the Respondents, 


JUDGMENT. 


Srinivasa Alyangar, J.—My learn- 
ed brother and myself have recently had . 
quite a number of cases in which the ques- 

_ tion that arose for determination was the 
bame as in this second appeal, namely, whe- 
theron a proper construction of certain 
documents read in the light of surrounding 
circumstances the transaction between the 
parties should be held to be a mortgage by 
conditional sale or merely a sale with an 
agreement to re-sell. - We may observe with 
regret in passing’ that in spite of the differ- 
ences and variety of judicial opinion with 
regard to such-cases, the Legislature, which 
is clearly in a position to set at rest such 
questions being raised, has not yet thought 
fit to do so. Though the question that has 
arisen in this case is the same as in several 
other cases, there is at least one distinguish- 
ing feature in this case and that is that 
the transaction has been brought about not . 
asin nearly all other cases by two docu- 
ments, one of sale and the other an agree- 
mient of re-sale, but that the: whole of the 
contract between the parties is contained 
in one and the same document. 

“The facts necessary for appreciating the 
bearing of the questions that arise may be 
briefly set out. The document in question 
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was executed by the father of the plaintiffs 
and the 5th defendant in favour of the 
father of defendents Nos. 2, 3 and 4, one 
Kamakshi’ Iyer, The property, however, 
was sometime afterwards sold by defend- 
ants Nos. 2,3 and 4 to the Ist defendant, 
The Ist defendant, therefore, is the person 
at present in possession of the property and 
claiming title thereto. The suit was for 
redemption on the ground that the docu- 
ment in question was one that effected a 
mortgage by conditional sale. The defence 
set up was that on a proper construction 
the transaction was nota mortgage by con- 
ditional sale but was merely a sale with an 
agreement for a re-sale, that the condition 
forre-sale was not specifically performed and 
further that the claim for specific perform- . 
ance is barred by the Law of Limitation 
Both the lower Courts have found on a con- 
struction of the document against the 
plaintiffs’ claim and dismissed their action. 
Reference may in this connection also be 
made to an application for amendment of the 
plaint that was made on behalf of the plaint- 
iffs even in the Court of first instance when 


` probably it was "perceived that the chances 
_ were little of the plaintiffs succeeding in 


their contention on the footing of the trang- 
action having beena mortgage by condi- 
tional sale. It was sought by that applica- 
tion to amend the plaint by setting up in 


“the alternative the agreement to re-sell and - 


praying on that footing for specifie perform- 
ance of such agreement. The application 
for amendment was refused not only by the 
Court of first instance, but, when it was re- 
peated, also by the lower Appellate Court, 
Ouriously enough, Mr. Alladi Krishnaswami 
Iyer, the learned Vakil for the appellants in 
this second appeal wished to argue mainly 
the question of leave to amend the plaint 
though he also indicated the other question . 
with regard to the nature of the transaction 
on a proper construction of -the document, 
If it should have become necessary for us 
to deal with and dispose of this question of 
the amendment of the plaint, we might have 
had a great deal of difficulty in the matter.” 
Without discussing the question whether 
the amendment was in substance within the 
scope of the cause of action laid in the 
plaint or not, it is clear that if such an 
amendment should be allowed the gefendant 


- ghould be accorded another opportunity of 


pleading to the amended claim or cause of 
action and the result would practically be. 
allowing the plaintiff to begin a fresh suit.: 


| tract in the same document. 


160 
de-novo, But in the view we have taken of 


the case on the construction of the docu- 
ment, it seems to us unnecessary to dis- 


- cuss this question with regard to the appli- 


cation for amendment, 
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‘Tt is, no doubt, true that all such questions’ 


which have to be solved on a reading of 


the’ document, considering the language’ 


employed in the light of surrounding cir- 


` cumstances, and so forth, are generally 


fraught with great difficulty and we have 
after giving. the matter our earnest and 


. serious consideration, come to the coneln- 


sion that on'a proper construction of the 
document before us.it is a mortgage by con- 
ditional sale. 
the fact that thisis not a case in which the 
transaction was brought about, asin most 
cases it is, by two documents either con- 


We have already adverted to | 


temporaneous or, though not contemporane-' 


ous, as really parts’ ‘of the same transaction. 
When parties to a transaction deliberately 
choose to coiiclude the transaction and 


einbody™ it-in ‘writing not in one document. 
but in two separate documents, there is 


always considerable room for the contention 
that thé: intention of thé parties as disclos- 
ed-by the fact that they required two. docu- 
ments to embody the transaction is indicat- 
ed to be that théy wished the sale and the 


re-saléto be separate legal transactions.’ 


Such’ consideration, however, is not available 
iù thé present ĉase, because the parties have 
deliberately put in "all the terms of the. con- 


nate that there has beén no satisfactory evi- 
dence of the surrounding circumstances, in- 
cludizg the valué of the property at ‘the 


It is unfortu- 


_ timé of the traiisaction, which might be- 


looked ‘at for the purpose of helping the’ 
Court in coming to aconclusion as to the real. 


inténtion of the parties as disclosed in the 


language employed. We, therefore, begin” 


this’ case with’ the fact “that . the parties 


really regarded: it ashot onlyéa single trang-. 
action but as one that was fit and proper 


to be concluded by the instrument. The 
clause relating tó the agreement for re-salé 
comes after the clauses effecting the con- 
veyance and that clause’ begins with thé 
tamil word (Anal), 


The expression (Anal). 


eléarly’ indicates that what follows is or’ 


should be regarded .as-a detraction or sub- 
traction frém the absoluteness of the sale 
préviously in the documentstated to have been 
made and effected. Itmay in this connection 
be noticed- that in form and apart from any 


_e _ Berson covenga topay amorigage “by cons’ 


` 
. 


061. ©. 1927] 
ditional sale is effected in aJl well-establish- ` 
ed English precedents of conveyancing: 


first by what is purported to be an . absolute 
conveyance of the property with a habendum 


thatthe purchasers should have and hold. 
the premises absolutely for himself and. his: 
heirs, executors, administrators and assigns, - 


subject, however, to theequity ofredemption. 


The clause relating: tothe equity of redemp- ~ 


tion always begins with some: such expres- 


sion as ‘provided, however, that’ or ‘proyid~- 


ed.always’. Now in the tamil language in, 
which this document is drawn up-it is im- 
possible to conceive of a word: more apt for: 
the purpose of conveying the: connotation’ 
and significance of a proviso of, that cha-. 
racter thari the word (Anal). No doubt, it 
might at first sight shock certain suécepti- 
bilities that the decision of such question 
should be made to depend: upon the ‘use of 
a single word like that. -But after all the: 
expression itself must be regarded as clear- 
ly indicating the intention and meaning of. - 
the parties, and if they did not contemplate 
by the use of that word to delimit in some: 
manner the‘absoluteness. of the sale:therein- 
before in the document stated to have been 
effected, there isno purpose’ in the use of 
the word. The whole of the document must ` 
be regarded in construing documents and 
no single word should be left ‘out of eon- 
sideration. Giving; therefore, its true and 
proper weight to the expression, the only 
conclusion that is possible to arrive at: is 
that the estate granted by the previous” 
clause, namely, an absolute sale, i is qualified | 
by the conditions or provisos in this clause. 
The result then is that this tamil document: 


has somehow or other come tobe framéd and , f 


worded exactly in the same manner as: 
a document of mortgage.by conditional sale” 
in, English precedents of conveyancing. I: 
shall later on have ‘occasion to refer to the 
definition in the Transfer of Property” Act 
of a mortgage by conditional sale-with . 
special reference to this document; and 
also- deal with the contention’ of © Mr, B, 
Bomayya for the respondents “with regard ` 
thereto. 

The next point to be considered in- deter- 
mining the question whether it was a mort+ 
gage or an absolute sale, is the fact that in 
the document the consideration . for the 
ré-sale isstated tobe the same amount thatis 


specified as the salé: price in the’ document. . 


If the'sale and the re-sale should be two- 
different legal transactions; the considera- 
tion ‘for the re-sale ig hót the amount origina 


ri 
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ally advanced on the sale but some amount 
which the parties agree to as the considera- 
tion for the re-sale. But when the document 
states that what has to be re-paid is not the 
consideration agreed tofor the. re-sale but 
the amount originally advanced on the 
sale, the reference to such amount makes 
the -transaction more consistent with its 
being a mortgage than’an agreement of 
ré-sale. 
other somewhat curious provision and that 
is as follows:—‘“This sum.you should pay to 
the said A. Subba Chettiar out of the same 
amount, get the payments endorsed on the 
bonds, get them back with his signature 
and keep them in support of the sale-deed.” 
The direction and the requirement.that the 
purchaser under this document should 
obtain these debt-bonds with an endorse- 
ment of discharge on them and that he 
should further keep them with him as 
vouchers in support cf the sale-deed would 
. seem rather to indicate that what was intend- 
ed by the parties was not an outright sale but 
only a security and the language employed 
is certainly more consistent, with a mort- 
gagee paying the amount of the mortgage 
for the purpose of discharging the debts of 
the mortgagor and being required to retain 
them ês. vouchers in his hands. If it 
was an outright sale, it seems difficult to 


understand why the transferor should have. 


required that the transferee should obtain 
those bonds and keep them in support of 
the deed. Reference may also be. made to 


another provision in the document providing | 


for the return of all the connected docu- 
ments on payment of the money. That 
clause is also.calculated to throw some light 
on the true meaning and the intention -of 
the parties and is certainly more consist- 
ent with the transaction being a mort- 
gage than any other, There is, however, one 
other and, to my mind, a very conclusive 
indication in the document that what the 
parties really intended must have been-only 
8. mortgage and nota re-sale, Though the 
Law Reports are full of cases of this kind 
“and we have had also occasion to come 
across numerous documents of this nature, 
stillina proper agreement of re-sale we: 
have not come across a single case in which 
there was not some time fixed on or before 
which date it was required that the other 
party should complete the transaction. The 


provision in this case is as follows:—"Bat: 


whenever the. first individual among -us 
pays you. the.aum.of Rs,.50) .which is the 


Al 
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sale price mentioned herein, you should re- 
Geiveit then, execute dulya sale-deed on. 
stamp paper with regard to these lands in 
favour of the individual No. 1, give it re- 
gistered, give possession of the lands, ete., 
and return all the documents relating there- 
to." If it was a mortgage, one can easily 
understand the ‘clause being so worded and 
leaving it to the option of the mortgagor 


to pay up the. amount at any time and 're- ` 


quire conveyance ofthe property. Till that 
is done, the property is in the possession 
and enjoyment of the mortgageein lieu of in- 
terest. There isnothing moré to be done. 
,Butifit should be an outright sale,. then 
according to this clause whenever the other 
party: chose to offer this Rs. 500 the pur- 
chaser would be under an obligation to re« 
convey the property. To begin with, it is 
difficult to understand that parties to an 
outright sale should have really contem- 
plated entering into sucha contract. It. is 
conceivable that between the date of the 
sale andthe time when the seller or his 
legal representatives may elect to exercise 
the option and demand re-conveyance of 
the property on payment of the money 
considerable time might have elapsed and. 
the price of the property might have be- 
come doubled or trebled. Ifthe conveyance 
was not regarded merely as security for thé 
money, it would be very strange to supposé 
that without any regard whatever to the 
possible and probable changes in the pri¢é 
of property the parties agreed to grant a 
re-sale. and effect re-conveyan¢ée whenever 
the other party might-wish to demand .the 
same. This provision, therefore, which 
fixes no time whatever for thé purpose of 
the re-sale seems to me almost conclusive on 
the question now under consideration, 
For all these reasons and others which it i 


unnecessary to refer toindetail I havecome ` 


to the conclusion that on a proper construc- 


- tion of- the language employed in Ex. A the 


transaction embodied in Ex. A was ‘really 
a mortgage: by conditional sale. | 
Mr. Somayya for the- respondents strenu= 


ously contended: that even if we should on - 


a construction of the document itself coms 


to the conclusion that it was a mortgage by” 


conditional sale, it was not. a valid mort- 
gage: having regard to the definition of 4 


mortgage by conditional sale as eset out in ` 


the Transfer of Property Act. Section 58 of 
the Transfer of Property Act at-first defines 
a mortgage and then, proceeds in the other 


clauaes to define whata simple mortgage ig, ‘ 


TT guniary liability.” 


|| 
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what a mortgage by conditional sale is, 
and so on. A mortgage is defined as “the 
transfer of an interest in specific immove- 
able property for the purpose of securing 
the payment of money advanced or to be 
advanced by way of loan, an existing or 
future debt, or ‘the performance of an 
engagement which may give rise tô a pe- 
Therefore with regard 
to this definition the essential element’ in 
a mortgage is the transfer of -property by 


“way of security, and that is the question we 


have been considering with reference to the 
language employed, and that has already 
been dealt with. The définition of a mort- 
gage by conditional sale, however, is con- 
tained in cl, (c) and is-as follows:—‘‘Where 
the mortgagor ostensibly sells the mort- 
gaged property on condition that on de- 
fault of payment of the mortgage-money on 
a certain date, the sale shall become abso- 
lute, or on condition thaton such payment 
being made the sale shall become void or on 
condition that on such payment being made 
the buyer shall transfer the property to the 
‘seller, the transaction-is called a mortgage 
by conditional sale and the mortgagee a 
mortgagee by conditional sale.” Taking 
the terms as they-are, the necessary element 
in a mortgage by conditional sale is that 
there should be an ostensible sale of the 
mortgaged property. We have it here, 
Then having reference to the third sub- 
clause in this clause which is the sub-clause 
which applies to this case, there should: be 
‘a condition that ‘on such payment being 
made, the buyer shall transferthe property 
to the seller.’ Here undoubtedly there.is a 
condition, and it is truly acondition beceuse 
it is introduced by the word (Anal). There 
is the condition that on payment being 
made, the buyer shall transfer the- property 
to the seller. Now what Mr. Somayya con- 
tended was that the expression ‘on such 

ayment’ in this sub-clause must be read as 
referring to the payment referred to in the 
first sub-clause and on such reference must 
be construed as a payment of the mortgage- 
money on a certain date. The first sub- 
clause, no doubt, refers to the condition be- 


` jng that on default of payment of the money 


on a certain date the sale shall become 
absolute, It will be convenient, before re- 
ferring to qr dealing with the cases cited by 


“Mr. Somayya in support of his contention, 


to` examine this contention on its own 
merits. The contention comes to this, that 


; gist can be no mortgage by conditional 
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sale at all, unless, whichever may be the 
sub-clause there is a certain date fixed as 
the date on which the payment of the mort- 
gage-money should -be made. The. ex- 
pression ‘on a certain date’ should be 


taken in terms as merely pointing tothe’ . 
certain date as the date on which the pay- ' 


ment shouldbe made, not any date either 
before or after and no doubt Mr. Somayya` 
had, as Holmwood, J., in a case which I 
shall presently refer to, when pressed. by 
this consideration, was forced, to construe 
the expression ‘on a certain date’ as 
meaning ‘on or before a certain date,” What 
warrant is there in the language of the 
Statute for importing words into it which 
are not there and.construing it in the. 
manner suggested, I really fail to see. It 
is the reductio ad absurdum to which a 
reading of the Statute “in” that manner 
leadsthat has induced Mr. Somayya to 
contend for the construction, that ‘on a 
certain date’ should betaken to mean ‘on 
or before a certain date.’ Itseemsto me 
that such a construction of the clear terms of 
the section cannot possibly be accepted. 
Now going back to the first sub-clause in.cl. 
(c}, what the clause speaks of is, ‘on 
default of payment of the mortgage. money 
on acertain date.’ No doubt, grammatically 
‘a certain date’ may be related either to 
the payment or to the default and, having 
regard perhaps to the genius of the. 
English language, either grammatical 
construction may possibly be accepted. 
But if we take it tomean that the condi- 


tion that should happen on a‘certain date 
-is not the payment but default in payment, - 


then it is clear that if payment of the 
mortgage-money should come to be made 
on or before the date fixed there is no 
default on the certain date which has 
been fixed and the absurd result whith 
was sought. to be avoided by practically 
importing into the Statute -words which 
were not there is steered clear of. Further, 
if the Legislature intended to attach to the 
expression ‘suck payment’ the requisite,- 
namely, that the payment should be on or 
before a certain date, 


ployed to indicate it. It mayalso be ob- 
served that. if the contention put forward. 
by Mr..Somayya-with regard to the con- 
struction of the expression ‘such payment’ 
should be aecepted, it follows that most 


documents which have been regarded and | 


adjudicated by Courts of Law to be proper 


me 


| it is likely that | 
much clearer terms would have been em- , 
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deeds of conditional mortgage could not 
be so regarded at all or could not have 
been. properly so adjudged. The expres- 
sion ‘such payment’ clearly refers only to 
the payment of the mortgage amount and 
if, the expression ‘on a certain date’ 
is construed as-referring to the default 
and not-to the payment there is no diffi- 
culty whatever in construing the section 
or any of the clauses there. 


Mr. Somayya, however, has beén able 
by his industry to produce béfore us two 
decisions of the Oalcutta High Court in 
which the. view contended for by him has 
found considerable support.. The first 
case cited by him was Kinuram Mondol 
v. Nitye Chand Sirdar (1). In his judg- 
ment in that case no doubt Maclean, O, J., 
says this: “It is not necessary to decide 
it finally, but I-do not think there was 
any ‘certain date’ of payment within the 
meaning of sub-s. (c) of s. 58 of the 
Transfer of Property Act, and that isan 
essential element of a mortgage by -con- 
ditional sale.” This observation.was not 
necessary for the decision of the case and 
must be regarded\merely as an obiter dictum: 
No doubt, in that sentence the learned 
Ohief Justice considers that the provision 


with regard to the certain date must be’ 


taken to be present nof only in the sub- 
clause where the words occur but also in 
the other sub-clauses by the use of the 
expression ‘such payment.’ For the reasons 


already given it seems difficult to accept 
“ this expression of opinion of the learned’ 


Ohief Justice in the case. In a later 
case Mahomed Mozaffer Ali v Asraj Ali 
(2) Holmwood and Ohapman, JJ., held 
that a certain date of payment within 
the meaning of sub-s. (c) of s. 58 of 
the Transfer of Property Act is an essen- 


tial element of a mortgage by conditional: 


sale. Then the learned Judges go on to 
observe as follows regarding the Calcutta 
case already cited: “The Ohief Justice 
says in that case that in the particular 
case. before the Court he did not think 
that there was any certain date of payment 
within the meaning.of the section, but he 
does not lay down.that ‘on a certain date’ 
means that the tender cannot be made 
before that date. The certain date-which 
- ig laid down must according to all rules 
of interpretation be the last date and it 


` (1) 6.0. L, J. 208; 11 O. W, N. 400, 
-$D and, Gos. 98 ih 
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would: be both inequitable and impossible 
to hold that in this country of long dis- 
tances and poor means of communication 
aman must go travelling all over the 
country on the particular day on the 
chance of finding his creditor and tender- 
ing the money to him, and that he could not 
go on any previous day.” The difficulty, 
nay the absurdity, of construing the ex- 
pression ‘on a certain date’ according to 
the language employed was really felt by 
the learned Judges and that seems to be 
the reason why they were at pains to ex- 
plain it away by stating that according 
to all rules of interpretation ‘on acertain 
date’ means ‘on or before a certain date.’ 
But apparently it was overlooked by the 
learned Judgesthat if the first sub-clause 


in that sub-section-should be construed ag 


referring ‘the certain date’ not to the payment 
but to the default, the whole of this 
difficulty which they were- obsessed with 
might be avoided altogether, Thus it 
is clear that there is nothing in the terms 
of this mortgage which has the effect 
of not bringingit under the terms of a 
conditional mortgage as defined by s. 58 of 
the Transfer of Property Act. 


If ona proper construction the transac- 


tion was a mortgage no other question ` 


really arises. 


Mr. Somayya, no doubt, took the alter- 
native case of the clause being regarded 
as a mere agreement to re-sell the pro- 
perty and launched ona learned disquisi- 
tion with regard to such a clause offending 
against the rule against perpetuity. But 
the 
transaction was a mortgage, no question 
at all arises because the rule against 
perpetuity can apply only to cases where 
there is a new interest in immoveable 


property contemplated to becreated after’ 


the expiry of the time- prescribed by the 


rule, namely; the lifetime of a personliving- 


and the minority of one who may be in 
existence then. In the case of a mortgage, 
however, there isno such future interest 
in property contemplated to be created 
because if is of the very essence 
of the mortgage that the equity of re- 
demption is a present interest in pro- 
-perty in exercise of which alofe the pro- 
perty is sought to be redeemed, There 


“is also no question of the clause being 


regarded agamere personal contract and 


` for that reason held to be invalid, ag also” < 
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of -its being void: for remoteness. No 
question arises in this case on ihe plaint 
as laid and on the cases of any personal 
covenant and the enforcement thereof.. It 
| Seems to me, therefore, unnecessary 10 
discuss the cases, both English and 
ndian, that have been cited py Mr. 
Somayya for thispurpose. He has frankly 
conceded that if the correct view should be 
that.it is a mortgage, nosuch question can 
possibly arise. 
. Both the lower Courts, therefore, were 
wrong in the view taken by them of Ex. A. 
I have come to the conclusion that on a 
proper construction itisa deed of mort- 
gage by conditional sale and that the plaint- 
iffs asthe mortgagors are entitled to re- 
deem the property within the time pre- 
scribed by the Law of. Limitation, namely, 
sixty years from the date-on which they 
are entitled to redeem. In this case the 
clause is, ‘whenever the party likes he has 
the right to redeem’ and, therefore,the right 
to redeem accrued to him from the: very 
date of the execution of the mortgage be- 
cause there is no other term fixed within 
which the mortgagor is prevented from 
claiming redemption. No question of limi- 
tation, therefore, can possibly. arise. The 
appeal isallowedand the decrees of both 
the lower Oourts are set aside, Instead 
there will be an ordinary preliminary 
decree for redemption by the plaintifis 
of the suit property. But the case, however, 
cannot be finally disposed of here because 
Mr. Somayya states that issue No. VILin the 
case which relates to the improvements, if 
any, made by the defendants in respect of 
the suit property and their right to claim 
the same from the plaintiffs would have to 
be gone into and decided beforea final de- 
cree for redemption is made. The case 
‘will have, therefore, to be sent to the Court 
of first instance forthe determination of 
that issue both on the facts and on the law. 
It is stated by the learned Vakil for the -ap- 
pellants that at some stage of'this litigation 
the'lst defendant had givena statement to 
the effect that he did not wish to let in any 
evidence with regard to that issue. If the 
Court of first instance should find that 
there was any such statement given, effect 
will be given by the Court to such state- 
ment in coming to aconclusion with regard 
to‘this issue. The Court of first instance 
will after determining that issue make a final 


decree for .redemption for. the proper 


e pmount, Except as to the costs which are 
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awarded to the Ist defendant during the 
trial in the Court of first instance that he 
should have the costs up to such stage firre- 
spective of the result of the suit, the appel- 
lant will be entitled to all the other costs in | 
all the Courts from the lst defendant. The 
costs hereafter to be incurred willbe provid- 
ed for by the Court of first instance. 
The Court-fee paid by the appellants in 
this Court will be refunded to them. ~ 

Reilly, J.—I agree that on the face of | 
Ex. A the transaction represented by it was 
a mortgage by conditional sale. Here we 
have a document which for the greater part. ` 
of its length is an out-and-out sale-deed, 
and -then at the end comes a’ provision 
“Anal (provided that) whenever the first 
individual among us pays to you the sum 
of Rs, 500 which is thesale price mentioned 
herein, you should receive it then, execute 
duly a sale-deedon a stamp-paper with 
regard to these lands in favour of the 
individual No. 1, give it registered, give 
possession of the lands, etc., and return all 
the documents relating hereto.” That, in 
the language of s. 58 (c) of the Transfer ‘of 
Property Act, appears to me to be clearly 
an ostensible sale on condition that on 
payment being made the buyer shall trans- 
fer the property -to the seller. But Mr. 
Somayya has contended that there can be no 
valid mortgage here because no date for 
payment has been fixed. There is nothing 
in the idea ofa mortgage generally which 
makes the fixing of a date for payment or 


a date before which there can be no redemp- ~ 


tion essential. In usufructuary mortgages 
itis not unusual that no time for payment 
should be fixed; and I believe.that in equit- 


‘able mortgages by deposit of title-deeds it 


is generally the case that no time for pay- 
ment is fixed. And s. 60 of the Transfer of 
Property Act itself recognises that no fixed 
time for payment is an essential charac- 
teristic ofa mortgage, But Mr. Somayya 
has contended that a mortgage by condi- 
tional sale is one of the kinds of 
mortgage for which a fixed time for pay- 
ment is essential, and he bases that :conten- 
tion primarily on the wording of 8. 58 (0), 
In s8. 58 (c) three conditions.are set out which 
when attached to an ostensible sale make 
the transaction a mortgage by conditional 
sale. In sub-cl. (1) which deals with the 
first condition, we find the words. “payment 
of the mortgage-money on acertain date,” 
In sub-cls. (2) and (3) we find only the words 
“such payment”, Mr, Somayya contends that 
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we must read the words ‘such payment’ in 
sub-cls. (2) and (3) as equivalent to ‘payment 
-of the mortgage money on a certain date,’ 
the wordsused in gub-cl. (1). Grammatically, 
in my opinion, the words ‘such payment’ 
in sub-cls, (2) and (3) refer tothe payment of 
the mortgage-money in sub-cl. (1) without 
the addition of the words ‘on a%ertain date’. 
‘Such’ means -‘of the like kind’; but in 
Statutes the word is often used asequivalent 
to ‘of that kind’ or even loosely as equivalent 
to ‘that’. If we take it that in sub-els. (2) and 
(3) ‘such payment’ means ‘payment of that 
kind’ or even ‘that payment’, we shall be 
giving full meaning to the expression by 
reading it as equivalent to ‘payment of the 
mortgage-money’ without bringing in the 
additional words ‘on a certain date’, which 
convey an additional idea not really 
connected with ‘payment of that. kind’. 
But, even if it were possible toread the 
words ‘such payment’ in sub-cls. (2) and (3) 
in two alternative senses, either as equiva- 
lent tu. payment of the mortgage-money on 
a certain date or to payment of the mort- 
gage-money alone, I think we should be 
bound to adopt the latter construction. We 
are considering a condition set out in a 
Statute, and we must be careful not to widen 
the scope of that condition further than the 
words compel us togo. If two interpretations 
are possible, we ought to accept the less 
onerous one. And, if we look at the sense 
of these sub clauses, it is clear that in 
sub-cl. {1) the words‘on a certain date’ 
are necessary tothe meaning. That isa 
default clause, and for the purpose of a 
default clause it is necessary that a dats 
should be fixed or fixable, as othérwise no 
one will know when the default has occur- 


‘red. But there is no such necessity in the - 
meaning of sub-cls. (2) and (3) to mention ` 


any date. On the mere. interpretation of 
s. 58 (c) as it stands, speaking for myself I 
should think it is clear that we have no 
right to introduce into sub-cls, (2) and (3) 
the words ‘on a certain date’. Mr. Somayya 
has drawn our attention to Kinuram Man- 
dol v. Nitye Chand Sirdar (1) if .which 
Maclean, O. J., clearly stated that a certain 
date was an essential feature of a mort- 
gage by conditional sale, .But that was 
only an obiter dictum, and there is .no dis- 
cussion of th3 matter in thejudgment. In 
Mahomed Mozaffer Ali v. Asraf Ali (2) 
two learned Judges of the same Court 
assumed that that dictum was correct. But 
again they did not discuss- it, though they. 
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cused it as the basis of their discussion on` 
a further point.: With great respect, I do 
-not think-that we can take- either of those 
-cases as an authority for the position that 
the -fixing of a certain date for payment: is 
an essential feature of a mortgage by con- 
ditional sale; i ; 

Mr. Somayya spent a good deal of 
time in his argument on a contention that 
anyhow the proviso to Ex. A offended 
‘against -the rule against perpetuities, 
or more specifically against -the pro- 
_visions of s. 14 of the Transfer of Pro- 
perty Act. I certainly understood him 
to be using that contention as an attack 
_upon:the theory that Ex, A represented a 
mortgage by conditional sale; and, if that 
was not his intention at the time, I hardly 
think he was justified inoccupying us for 
so long onthe point at that stage of the 
case. However,eventually he has admitted 
that, if Ex. A represents a, mortgage by 
conditional sale, then the proviso. does not 
offend against the provisions of s. 14 of the 
Transfer of Property Act. And it-is clear- 
that that isso. The proviso does not create 
any interest after a life or at any future 
time at all. It merely reserves the right to 
redeem from the very moment of the docu- 
ment. | 
qI agree that this appeal must be allowed 
and that the suit should go back to the 
District Munsif for him to make a decree 
for redemption subject to the directions 
indicated by my learned brother. SA 

v. N. V. Appeal allowed. 


A, N. A. 


ALLAHABAD HIGH COURT. 
Fiesr Civic ArezBAL No. 294 oF 1925. 
July 26, 1927. 

Present:—Mr. Justice Makerji and Mr, 

Justice Ashworth. er 

NATHU RAM-—DEFENDANT— APPELLANT 

VETSUS | 

Musammat CHAND KUAR—PualntIFF— 

; RESPONDENT. ° : 
Fatal Accidents Act (XIII of 1855), s. 1~Dam- 
ages, assessment of—Hlements to be considered—Fine 
paid to plaintiff in criminal case-~Probable duration 
of life of dzzeased—-Sentimental gconsiderations, whe- 


. ther relevant, ` 


` 


4166. 


: Tnawarding damages under the Fatal Accidents 
Act, the Court should take into account the amount 
„of fine realised from the defendant and. paid to the 
pala in criminal proceedings instituted by the 
atter against the defendant. [p 166, col. 1.] 
estimating damages under the Act it is settled 
Jaw that no sentimental considerations are relevant. 
A plaintiff cannot get higher damages yhen the 
deceased had been brutally murdered than where the 
death had been due to mere error of judgment.’ [p. 
166, cols. 1 & 2.] K 
| In assessing such damages it is necessary.to take 
into account the probable duration ofthe life of the 
‘deceased. [p. 166, col. 2; p. 167, col. 1.] : 
Rowley v. L. & N. W. Railway (1), relied on. 
First appeal from the decree of the Sub- 


gadge, Agra, dated the 26th January, 
Mr. Baleshwari Prasad, for the Appel- 


lant. 
JUDGMENT, ' 

Ashworth, J.—This appeal arises out 
ofa suit brought by the widow of a deceas- 
ed man against the defendant, a zemindar 
who caused his death by shooting him. 
‘The suit is for damages under the Fatal 
„Accidents Act (XIII of 1855). The zemindar 
was convicted of an offence under s. 304 and 
sentenced to imprisonment and to a fine of 
‘Rs.1,000. The fine was realised and was 
paid over to the present plaintiff. Not 
‘being satisfied with the amount she has 
brought this suitand has obtained a dec- 
ree for the further sum of Rs. 1,500. The 
‘defendant appeals. The respondent is not 
represented. The lower Court awarded 
the further sum of Rs. 1,500 taking into 
consideration the fact that Rs. 1,000 had al- 
ready been awarded. 

The first question that arises in this 
appeal is whether the Rs. 1,000 fine paid 
over to the plaintiff should be taken into 
account in the present suit. No authority, 
onewayor the -other, has been cited but 
the Act empowers the Civil Oourt to 
givesuch damages as it may think pro- 
portionate to the loss resulting from such 
-death to the party for whom and for 
whose. benefit the action shall be brought. 


These words appear to me to require- 


. that the fine already realised should be 
taken into account, The death of the hus- 
band was the cause of the fine being realis- 
ed and given to the plaintiff. Any 
damages given to the ‘plaintiff by reason 
of loss mugt take into account any pecu- 
niary advantage obtained by the plaintiff 
by reason of the death) - i l 
. The remaining question is whether the 
lower Court has over estimated the damages, 


° It'isclear and settled by authority that. no 
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sentimental considerations are relevant. 
The plaintiff cannot get higher damages 
even if her husband was brutally murdered 
by the defendant than if the death of her 
husband had been due merely to an error 
of judgment, such as may, on the part of 
the. driyer of a vehicle, cause the death of 
'a person, i 
The method adopted by the trial Court 
for assessing the damages is as follows: 
The sole source of income of the deceased 
appears to have been the cultivation of an 
occupancy holding, which he cultivated by 
his own personal labour. The lower Ap- | 
pellate Court has held . that the damages 
should be assessed according to the sum 
required to furnish the widow with sub- 
stituted labour -for working the holding. 
The appellant does not complain as to this 
method, and the respondent not being pre- 
sent must also be held to acquiesce in this 
method. What the appellant complains of 
is that an error has been committed by the 
lower Court in -working out the method, 
The Court has estimated the monthly ex-. 
penditure required to furnish the labour. 
for working the holding at from Rs. 10 to 
Rs. 12 a month and has awarded a sum 
which, if invested in Government securities, 
would produce Rs. 10a month. It is ob- 
jected that the deceased was 56 years old 
at the time of-his death and would not 
have been capable of working the holding 
for more than, at the very utmost, ten years. 
This appears to me to bea just contention. 
The sum awarded by the lower Court, how- 
ever, not only will enable the widow to 
_ hire the necessary labour for ten years but 
will leave her at the end of that time with 
asum of Rs. 1,500, which she would not 
` have possessed at the end of ten years if her. 
husband had survived. This objection is, in 
my opinion, obviously common sense. The 
. principle underlying the objection has been 
approved by an English decision under 
Lord Campbell’s Act (which is practically 
the same as the Indian Act). In Rowley 
v. L. & N. W. Railway (1) it was held that 
a Jury might estimate the damages to an 
annuitant of the deceased by calculating 
what sum would buy him an equally good: 
annuity but it was added that it was mate- 
~ rial to know the average duration of the 
life of the annuitant, Similarly, in this case 
where we know the probable duration of 
the capacity of the deceased to supply the 
(1) (1878) 42 L, J. Ex. 153; 29 L. T. 180; 8 Ex. 221; 
21 W.R. 869, © - ` = 
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labour for the occupancy holding we must 
take that duration into consideration. 

I am not disposed to hold that the method 
employd by the lower Oourt, if properly 
applied, was an incorrect method. There 
is no contention in this appeal before us 
that it is incorrect, There are no facts 
clearly set forth in the judgment of the 
lower Appellate Court which would enable 
- this Court in appeal to assess the damages 
under any alternative method. It appears, 
therefore, that we should accept thismethod 
but correct the application of it. Rs. 12a 
month comes to Rs.144 peryear Assuming 
that the deceased might have worked for ten 
years (an exceedingly favourable estimate to 
the plaintiff), a total sum of Rs, 1,440 would 
supply that labour. . But this sum would 
not have to be expended at once. It would 
only be expended at the rate of Rs, 12 per 
month. All the ten years the widow would 
be enjoying interest on the diminishing 
capital sum. If, therefore, we substitute, 
for a sum required when invested in Gov- 
ernment securities to bring in Rs. 10 per 
month a capital sum of Rs, 1,440, the deci- 
sion will err, if at all; ‘in being too generous. 
tothe widow. Theappellant, however, has 
not suggested what deduction should be 
made as a set-off as against this interest, 
and it is not necessary in a case of this 
nature to calculate the damages with mati- 
` gulous accuracy. I am of the opinion that 
asum of Rs. 1,500 will be amply sufficient 
to make the damages proportionate to the 
loss resulting in the death of the plaintiff's 
husband, Rs. 1,000 as already stated must 
be deducted and this will have a sum of 
` Rs. 500. I would, therefore, vary the finding 
of the lower Court. by reducing the sum of 
Rs. 1,500 toons of Rs. 500. The parties ino 
both Courts will get proportionate costs 
according to their success and failure. 

Mukerji, J.—I agree. 

"ANA. Appeal allowed in part. 
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‘MADRAS HIGH COURT. 
Orvin MISCELLANEOUS APPEALS Nos. 4, 5,10° 
AND 11 oF 1927. | 
April 28, 1927. i 
Present:—Mr. Justice Wallace and Mr. 
i Justice Jackson, . 
R. E. MUHAMMAD QASIM RAVUTHAR 
BY HIS AGENT UNDER GENERAL POWER-OF- 
Atrorxgr, ABDUL KARIM SAHIB— 
APPELLANT ; 


versus 
R. O. NAGARAJA MOOPANAR AND 
OTAERS—RESPON DENTS. = 

Civil Procedure Code (Act V of 1908), 0. XL, r, I~ 
Appointment of Receiver pending suit. 

On an application for the appointment of a 
Receiver pending the suit, the essential point for the 
Court to consider is whether the plaintiff has shown 
prima facie that he has a strong case anda good title 
to the property. [p. 169, col. 1.] 


Appeals against the order of the Court of 
the Subordinate Judge, Tanjore, dated the ` 
23rd December, 1926, in I.’ A. No, 481 of 
1926 in O. 8. No. 81 of 1926. 


Messrs. T. R. Venkatarama Sastri; 
(Advocate-General), A. Krishnaswami Iyer, 
E: Vinayaka Rao, T. R. Ramachandra Iyer, 
for the Appellant. ; 

Messrs. T. Rangachari, B.C Sankaranara~ 
yana, S. Varadachari, A. Srirangachariar 


and K. Narasimha Iyengar, for the Re- 
spondents. f 
JUDGMENT.—These appeals are 


against the order of the Subordinate Judge 
of Tanjore in the matter of appoint- 
ment ofa Roeceiverin O.S. No. 81 of 1926 
on his file. That suit was filed by the 
plaintiff to declare that he is the reversion- 
ary heir of the Kapistalam Estate. The 
last male owner’ was one Ohandrapakasa 
Moopanar who died .in 1869 leaving a 
widow who died in 1884. On her death 
their daughter Seethalakshmi Ammal 
succeeded. She died on Yth March, 1926. 
Her husband Krishnaswami Moopanar died 
on 29th April, 1926. On Seethalakshmi 
Ammal's death there were three sets of 
claimants, first the plaintif who claims 
as the son of Seethalakshmi Ammal’s 
daughter, second the lst defendant, who 
claims as the adopted son of Seethalakshmi 
Ammals husband and third, defendants 
Nos. 2to 5 who claim as dayadits of the last 
male owner. Defendant No. 1 and defendants 
Nos. 2 to 5 have compromised between them- 
selves andnow presenta united front to 


. the plaintiff who is suing for-a declaration 


— ran 
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of his title and for -possession ofso much 
of the estate as-is not-now in his possegsion. 


“While SeethalakshmiAmmal was alive, the - 


estate was being- managed, latterly at least, 
by a power-of-attorney agent, who is the 6th 
defendant, and was largely in the: actual 
` possession of lessees, the periods of, whose 
-leases have yet a considerable time to-run. 
Thus the plaintiff is holding a lease, Ex. E, 
dated 23rd September, 1925, of 50 or 60 
velies in Satyamangalam village, current 
for 9 years and- the 2nd ‘defendant holds 
a lease, Ex. VII, dated 14th October, 1922, of 
370 or-180 velies,- current ` for 10 years. 
Under Ex. Aa document’ dated 4th Feb- 
ruary, 1926, the 2nd defendant is prima 
facie entitled to the rents. of practically 
the whole estate. This Ex. A was: given 
by the power-of-attorney. agent . while 
Seethalakshmi Ammal was still alive, and 
it mustfor purposes of these appeals be 
accepted as made under authority and, 
therefore, valid. Criticism. such as the 
Subordinate Judge makes on its- terms 
appears to us here beside the point. 

The plaintiff applied to the lower Court 
for the appointment of a Receiver to: take 
over the management and collection of 
rents of the estate, to look after the chari- 
ties, to lease out. the properties on proper 
‘Tents, to recover moveables | secreted by 
the defendants and prevent waste and 
injury, The lower Court, after an elaborate 
enquiryhasin a lengthy order directed 
the appointment of a Receiver who shall 
take over the. management of the estate, 
collect rents from the lessees, take posses- 
sion of such. of the estate as is not in 
possession ‘of lessees, conduct charities 
and preserve the property. Against thia 
order the defendants have come up in 
appeal, awe 
` Weareof opinion that the lower Court 
has not viewed the matter from the right 
point of view. The essential point for 
it to consider was whether the plaintiff 
has shown prima facie that he has a stron g 
case and a good title to the property. In- 
stead of considering this it puts that al- 
together aside with the remark that the 
plaintiff's title isa matter for decision in 
the suit. Such a comment might be made 


in every application for a Receiver, and 


if, endorsed would render the appointment 
of a Receiver, almost automatic. On the 


other hand, the learned Judge discusses 


`- the strength and the weakness of the lat 
Gofendant’s case but refuses to discuss the 
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caseof defendants Nos. 2to5, and nevertheless 
finally concludes (para. 21) that “this is not 
a case whereit can be said at this stage 
and on the present materials that any 
party has established a clear and strong 
prima facie title which is beyond dispute.” 
Such being his conclusion, namely, that the 
Plaintiff hasenot established a. clear and 
‘strong prima facie title, the correct order 
for him was to refuse his application. 
But, influenced by what he regards as 
sinister conduct on the partof defendants 
Nos. 2 and 6 with reference to Ex A and the 
idea that there has been -a scramble for 
possession’ afterthe death of the lady, the 
learned Judge has seen fit to-appoint a 
Receiver. It did not appearin the course 
of arguments before us that the possession- 
of any lessee has been disturbed. What 
has been the subject of scramble, if the 
word may be used, was the- right to 
collect the rents from the lessees. Noone - 
is at present ‘threatening to oust the 
plaintiff from his leasehold of 50 velies, and 
that is the whole extent to which, assuming 
him to be the reversionary heir, he is 
entitled to present possession. Asregards 
the scramble for the rightto collect the 
rents, as the defendant-claimants have 
settled their differences and arein posses- 
sion.of a major portion of the estate, the 
only scramble is by the plaintiff, and the. 
question which - the lower Court .should 
have addressed itself to was, as we have 
said, has the plaintiff sucha strong prima 
facie case that the Court was justified in 
directing that the existing state of things 
at the death of the lady should be interfered 
with? ; : 4 

The plaintiff can succeed only -if he is 
able to defeat both sets of defendants. He 
must first of all establish that there -was 
no adoption of the lst defendant or that 
that adoption was under such conditiors 
that -Ist defendant does not succeed to the 
Kapistalam Estate, and secondly that de- 
fendants Nos. 2 to 5 are not dayadies of the 
last male owner, or that, if they are, he, as 


daughter's daughter’s son of the last male - . 


owner, has by force of some special custom 
a titleto ‘preference over them, Prima 
facie the facts are at present against him. 
As to the first point lst defendant's adop- 
tion has been held good in a suit by him 
against Seetbalakehmi Ammal both in the 
original Court and on appeal: see Exs.I 
(a) and I (b). If there are any circum- 
stances connected with the adoption which 
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would preclude the Ist defendant from 
succeeding to Seethalakshmi Ammal these 
have stillto be proved. As to the second 
point the early documents, not so far dis- 
eredited—see Ex. XIV of the year 1%31, 
which the Judge wrongly ascribes to the 
year 1868, Ex. XV of 1868 and Ex. XVII, 
a judgment of the High Court indicate 
that the genealogy put forward by these 
defendants is correct, and’ its incorrect- 
ness has still to be proved by the plaintiff. 
Plaintiff has so far” produced no docu- 
ment to negative the correctness of this 
genealogy. a 

He has also waited a very considerable 
time before making his move. The suit 
was filed on 9th September, 1926, six months 
after the death of Seethalakehmi Ammal. 
In the interval there were curator pro- 
ceedings in the District Court in which 
the plaintiff took no open part and certain- 


ly did not there press openly any claim on | 


the estate. That petition was disposed of 
on 30th March, 1926. The present conten- 
tion of a special custom was not put 
forward in any shape or form inthe 
curator proceedings and only appears for 
the first time in his present plaint. He 
has stillto go the whole way in proof 
of hiscase and prima facie at present it 
does not appear to be a strong one. 
We are clear in these circumstances that 
the lower Court was not justified in 
appointing a Receiver at the present-stage. 
If subsequently the plaintiff makes out 
a strong case or the defendants fall out 
amongst themselves, it may be necessary to 
re-consider the matter. We reverse the order 
of the lower Court and dismiss the plaint- 
iff's petition ‘with costs to the defendants 
in both Courts. Appellants in each appeal 
will have their costs here from plaintiff, 
V: N. V. Appeal allowed, 
A, N, A. ` 


MADRAS HIGH COURT. 
Orvit Reviston Partition No. 218 oF 1926, 
May 1, 1927. . a 
Present:—Justice Sir William Watkins 
` Phillips, Kr. 
VADDIRAJU VENKATA JEGGA RAO 
M — PETITIONER 
; versus 
PILLAI RANGANAYAKULU— 
RHSPONDENT.. > ~ ©, 
Agency Rules (Vizagapatam), r, 55—Appeal against 
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order refusing to set aside’ dismissal of- suit for 
default, whether lies—Improper exercise . of discretion 
—Power of agent to act under r. 56. | 
1 Though the Vizagapatam Agency Rules do not 
provide for an appeal from an order refusing to set 
aside an order dismissing a suit for default, the 
agent has power under s. 55 of the Agency Rules, 
to set aside an order of a special assistant refusing 
to set aside the dismissal of a suit for default, where 
the latter has ‘not exercised a- judicial discretion in 

| the matter. ` 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Agent to the Governor, Vizagapatam, 
dated the 23rd December, 1925, in O. M; 
P. No. 25 of 1925 (Application under r. 55 
of the Agency Rules against the order of 
the Court of the Special Assistant Agent, 
Koraput Division, dated the 2Ist April, 
1925, in O. S. No. 22 of 1922.) i 
~ Mr. P. Somasundaram , for the Petitioner, 

Mr. Y. Suryanarayana, for the Respond- 
ents, 

JUDGMENT.—The petitioner seeks 
to revise an order passed by the. Agent 
to the Governor at Vizagapatam setting 
aside- the dismissal of a suit for default 
and ordering’ its restoration to file. It ig 
here contended that the power under 
Agency Rule 55 given to the Agent to 
the Governor can only be exercised if he 
is satisfied that the-order of the lower 
Court is not according to law. It is signi- - 
ficant that the Agency Rules do not provide 
for any appeal against an order refusing 
to set aside a dismissal. Therefore, the 
exercise of discretion by the first Court 
becomes final and is not subject to alteration l 
by the Appellate Court. If the Agént to 
ihe Governor was satisfied that this dig- 
cretion had not beén properly exercised 
by the first Court he would be justified 
in acting under r. 55. In the present case, 
on the merits, his order is certainly right 
for I am of opinion that' the Special Assist- 


>- ant Agent omitted to take into considera- 


tion many circumstances which might 
probably would haye induced bim to re- 
consider his order. If, therefore, the 
Governor's Agent thought that the Assist- 
ant Agent had not exercised his ‘discre-, 
tion judicially, as he: evidently did, he waa 
justified in taking action under r. 55, : 
The petition is dismissed with gosts. 
OVN. Ve Petition dismissed, ° 
A. N. A. - 
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NAGPUR JUDIOIAL COMMIS- 
_SIONER’S COURT. 
f FULL BENCH. 
`| OvIL Revision No. 183 oF 1926. 
July 11, 1927. 

Present :—Mr. Hallifax, A. J. O., Mr. 
Kinkhede, A. J. C., and Mr. Macnais, A.J. 0, 
GOVINDA AND oTH#28—APPLICANTS 
versus 
MURLIDHAR AND oTHEss—Non- 

APPLIOANTS. z i 
- C. P. Land Revenue Act (II of 1917), ss. 151, 152— 
Pre-emption, claim to, enforceability of, in execution 
PR pee pre-emption under s.151 of the O. P. 
Land Revenue Act is enforceable in execution pro- 
ceedings and not bya separate suit. . [p. 172, col. 1] 

Sitaram v. Kaniram (1), overruled. , 

Revision against “an. order of the Sub- 
Judge, First Class, Chanda, dated the 16th 
April, 1926, in Bxecution Case No, 7 of 1924. 
“ORDER OF REFERENCE TOA 

FULL BENCH. 
Hallifax, A.J.C.—(November 13, 1926). 


—The applicants for revision are recorded 


co-sharers inthe village of Bormala and- 


Saotala in the Ohanda District. They say 
their share is four annas in each village, 
but evenif that was so they have lost five pies 
out of each four annas by the proceedings 
in this case, and each share now 1s three 
annas seven pies only. All. that matters 
in this case, however, is that they still have 
a share in each village ; with the extent 
of the share we are not concerned. _ : 
The opposite party in these proceedings 
held a decree against the owners of the 
whole ofthe restof both villages and at- 
‘ tached a twelve annas _five pies share in 
each village., in execution of it. These 
shares -were put to auction on the 26th of 
March, 1926, and knocked down for Rs. 1,000 
and Rs. 500 to the decree-holders, who had 
the permission of the Court to bid. The 
date fixed for the confirmation of the sale 
was the 19th of June, the long adjournment 
being due to the vacation intervening. On 
the 12th of April, the present applicants 
for revision put in a petition claiming, 
under s. 151 of the Land Revenue Act, 1917, 
to take both shares at the sums last bid. 
“The learned Judge of the lower Court 
followed the ruling in Sitaram v. Kani- 
ram (1) as he was bound to do, and reject- 
ed the fetition on the 16th of April. 
With most unusual promptitude, the peti- 
tioners applied to this Court on the 29th 


(1) 91 Ind, Cas, 962 ; 21 N. L, R. 157 ; A. I. R.1926. 
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ofthe same month for revision of that 
order. That saves them from beingbarred 
from getting revision by the consideration 
mentioned at the end of the judgment 
cited, thatan appeal would lie from the - 
order confirming thesale,as that order was ` 
not passed till the 19th of June.. It is ` 
also open to question whether an appeal 
by them would lie against the order con- 
firming the sale, asithey were not interest- 
ed in it exceptas claimants ofa right of 
pre-emption. ` i 

The effect of the judgment in Sitaram 
A Collector acting 
in execution of a decree, with the powers 
‘granted to him under s. 68 of the Civil 
Procedure Code, could in those execution 
proceedings enquire into a claim to pre- 
emption made under s. 151 of the Land Re- 
venue Act, 1917, and could grant it, but in 
doing so he was acting as a Revenue Off- . 
cer. A Civil Court, as such, never had that 
power, and as it.ceased to exist in the Ool- 
lector in April, 1923, there is no way of 
enforcing that right now except by suit; 
it cannot be enforced in execution pro- 
ceedings. ` 

It can hardly be correct’ to say that a 
Collector acting under the rules in Sch, iII 


-or any part of the Civil Procedure Code 


was acting asa Revenue Officer, and that 
when the powers he held were taken from 
him they ceased to exist. The powers he 
held were those of a Civil Court, which - 
were transferred to him, and when they 
were taken from him they reverted to the 
Civil Court. 

' But anyhow it was always the Civil Court 
itself which dealt with an .application 
under s.151 of the Land Revenue Act, 
even before April, 1923. The powersccn-- 
ferred of the Collector by the Lecal Gov- 
ernment were only those which the Civil 
Court had “in execution.of the decree”, 


.and under cl. (b) ofs. 70 (1) of..the Civil 


Procedure Code no wider powers could be. 
conferred on him. The Collector had no 
power to enquire into objections to the 
execution or claims to the property,and a 
claim such as one under s. 151 of the Land 
Revenue Act was madeto the Civil Court 
itself, which disposed of it. It would pro- 
bably be presented in the first. place to 
the Collector, but he could do nothing 
with it but forward it to the Oivil Court 
which would deal with it, the execution pro- 
ceedings being transferred back from the 
Collector till it was decided. - - . E 
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There is no necessity to translate s. 151 
of the Land Revenue Act from its surround- 
ings to makas it applicable to a Civil 
Court, because it has always been ŝo ap- 


plicable, but I can see no difficulty in doing . 


soifit were necessary. Nor is there any- 
thing to prevent an Act of the Imperial 
Legislature being modified by a local Act; 
instances of this being done directly ara 
common, 

- With all due respect,I am of opinion, 
that the application made to the Executing 
Court in this case ought to have been 
accepted by that .Court and granted, unless 
any reason to the contrary appeared; and 
none has ever been alleged. Accordingly 


refer to a Bench the question whetber, 


the decisioniin Sitaram v. Kaniram (1) 
is correct or not. 
Messrs. Atmaram Bhagwant and S, A. 
Ghadgay, for the Applicants. ‘ 
` Messrs. A.V. Khare and W. B. Pendhar- 
kar, for the Non-Applieants, Soe 
OPINION.—In the officially published 
judgment of this Court in Sitaram v: 
. Kaniram (1) it was held that the right of 
pre-emption ‘created by s. 191 of tha Land 
Revenue Act, 1917, could not be enforced 


by a Civil Court in the execution of a.de-` 


cree; it could be enforced only by a‘Collector 
exercising. powers conferred on him under 
8. 70 of the Civil Procedure Code, and 
as there are now no such Colléctors 
that can no longer be done; the claimant 
must filea regular suit. The correctness 
of this decision has been doubted in three 
cases, of which this is one, and they have 
come before a Full Bench. 


From that view we feel bound, with. all 
respect, to dissent. It seems mainly based 
on a misconception of the position of a 
Collector in the execution ofa decree. In 
such a proceeding he did not act as a 
- Revenue. Officer. but as a Judge ofa Oivil 

Court to which execution of the deeree had 
“been transferred, and -any powers he had 
were the powers of the Civil Oourt prima- 
rily executing the decree, which were de- 
legated tohim. They could not be dele- 


gated unless the Civil Court had them, and . 


now that they are not delegated they still 
remain in the Civil Court and are not extin- 
guished. 

But, as a matter of fact, the particular 
power in question here was never delegat- 
ed at all; it remained all the time in the 
Qivil Court which transferred: the decree ta 
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the Civil Oourt of the Collector. It was 
always the Civil Court itself which dealt 
with an application under s. 151 of the 
Land Revenue Act, even before ‘April, 
1923. The powers conferred on the Collee- 
tor by the Local Government were only 
those which the Civil Court had “in exe- 
cution of the decree”, and under cl. (6) 
of s.70 (1) of the Civil Procedure Code 
no wider powers could be conferred on 


im» ; 
The Collector, therefore, had no power to 
enquire into objections to the execution or 
claims tothe property, and a claim such 
as one under s. 15lof the Land Revenue 
Act was made tothe Oivil Court itself, 
which disposedof it. . It would probably 
be presented in the first place to the Col- 
lector, but hecould do nothing with it but 
forward itto the Civil Court, which would 
deal with it, the execution proceedings 
being transferred back from the Collector 
till it was decided. ` 


The learned Judicial Commissioner was 
unable to hold that “the provision under 
s. 151 of the Land Revenue Act can, so to 
speak, be translated from its surroundings 
and made automatically applicable to a 


_Oivil Court executing a decree under the 


provisions of the Civil Procedure Code.” 
It is true that Chap. X of the Land 
Revenue Act, 1917, is headed ‘Collection of 
Land Revenue’ and the provisions contain- 
ed in that Ohapter except the one under 
consideration dealt with matters connected 
with recovery of land revenue. But thig 
provision refers in specific terms to the exe- 
cution of a decree of a Civil Oourt, a 
matter which has nothing to do wih the 
collection of land revenue. It was as foreign 
to its surroundings when a Collector 
acting asa Judge of a Civil Court possess- 
ed certain powers relating to the execu- 
tion of a decree as it is at present, 


The learned Judge's own. difficulty in 
this matter seems to have arisen out of 
the view that “so to hold would be, in 
effect, to allow an Act of the Imperial 
Legislature like the Civil Procedure Code 
to be modified by a local Act like the 
O. P.- Land Revenue Act. of 1917.” This 


-at one stage of the present caseewas re- 


garded as raising “an important question ° 
of constitutional law.” The question ig 
answered by the preamble to the Land Re- 
venue Act, 1917, and sub ss (2) and (5) of s. - 
79 of the Government of India Act, 1915, 
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As thigis an application in revision it is 
necessary to mention also the additional 
_ reason stated at the end of the judgment 
under consideration for rejecting the similar 
‘application in that case, It is that an 
appeal would lie‘against the order confirm- 
ing the sale and, therefore, no application 
for revision could be entertained. An 
appeal would certainly lie against an order 
of confirmation, but not. by a claimant of 
pre-emption unders. 15lofthe Land Re- 
venue Act. 

There are further matters which make 
‘the enforcement of such a claim by a 
separate suit practically impossible. Sec- 
tion 151 provides that the claim is to- be 
` made before the sale is confirmed and the 


claimant must undertake to fulfil all the. 


conditions of the sale binding on the pur- 
chaser. In the view taken, that would fix 
a period of limitation for the suit of thirty 
days from the date of.the sale, and the 
undertaking would have to be made, pre- 
sumably, in the plaint, Further s. 152, the 
next following section, says that “if a 
right of preemption is exercised under 
s. 151, any amount deposited by the original 
purchaser shall be re-paid tohim.” That 
could not be done till after the decision of 


the separate suit, which would be long after. 


the sale had been confirmed and the money 
had been taken out of deposit and given to 
the decree-holder. - 

The finding of the Bench is that a claim 
to preempt under s. 151 of the Land 
Revenue Act is enforceable in execution 
proceedings, and not byseparate suit. With 
‘this answer the records will be returned to 
the Court that made the reference. 

. JUDGMENT. f 

Hallifax, A. J. C.—(July 21, 1927).— 
A Full Bench of the Oourt has now 
decided that . the claim to pre-emption 
must be decided in execution proceed- 
ings, not in.a separate suit. The order 
confirming the sale is, therefore, 
aside, and the claim to pre-empt is allowed. 
The lower Court will now proceed in 
accordance with s. 152 of the Land Revenue 
Act. The applicants’ costs in both Courts 
will be paid by the opposite party. The 
Pleader's fee in this Oourt will be, one 
hundrederupees. . 

G. R. D. a | 

A. N.A. Reference answered decordingiy.. 
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MADRAS HIGH ‘COURT. 
ORIGINAL SIDE APPEAL No, 11 oF 1927. > 
l March 16, 1927. 
Present: —Justice Sir Kumaraswami Sastri, 
Kr., and Mr. Justice Ramesam. f 
T. R. GOVINDA CHETTY— APPELLANT 
; ` versus 


RANGAMMAL— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XLVII, rr.’ 
4, 7 Letters Patent (Madras), cl. 15—Order granting 
review and amending decree, whether judgment— 
Appeal against decree passed on review—Party aggriev- 
ed whether confined to grounds mentioned in r. 7 — 
Right to go into merits. : - 

‘An order of a Judge on the Original Side of the 
High Court granting a review and directing the decree 
to be amended is appealable under cl. 15 of the 
Letters Patent. |p. 175, col. 1.] 

- Although when a ‘review is granted, and the case is 
re-opened for consideration, it is open to the party 
aggrieved to appeal against that order only on grounds’ 
which fall under O. XLVII, r. 7, Civil Procedure Code, 
yet when that stage has passed and on re-hearing, a 
fresh decree is passed and the final decree or order is 


` appealed against, the Court is not confined to the 


grounds mentioned in r. 7 but has full power to go 
into the whole case on the merits and see whether on 
the evidence the decree passed on review is proper, , 


[p. 175, cols. 1 & 2.) 5 
Nundo LalMullick y. Punchanon Mukherjee (1), Ven- 


kata Seetharamayya Y. Veena Tulasi Tulasi Babu (2) 


and -Oravukundiyil Parkum Elavan Tholan v. Palan- 
kundy Kunhi Kutyy (3), followed. | 
Per -Ramesam, J.—An appeal against an order grant- ` 
ing a feview can be filed only on the grounds mention- 
edin O. XLVII, r. 7. Ifan appeal is filed against: 
the final judgment and decree after ‘the review, even 
then if one of the grounds of appeal is that the order 
granting the review was an erroneous order, it should 
be attacked only on the same grounds and no other. 
But this does not-mean that the judgment after review 
cannot be attacked on the merits, while submitting to 
the order granting the review. [p. 176, col. 1.] 
Appeal against the judgment aid order of 
Mr. Justice Srinivasa Iyengar, dated the 12th 
November, 1926, and passed in the exercise 
of the Ordinary Original Civil Jurisdiction 
of the High Court, in O. S. No. #60 of 1924, - 
Mr. Srinivasa Raghavan, for the Appel- 
lant. < e 
Mr. K. S. Krishnaswami Iyengar, for the 
Respondent. - ` . | 
JUDGMENT.—This is an, appeal 
against an order of the learned J udge on. 
the Original Side granting a review of the 
judgment and amending the decree. The | 
order appealed against is printed on page. 
14 of the printed papers. It runs as 
follows:— tr cet 
‘“] That the said decree dated the 3rd 
day of February, 1926, be ‘amended by in- 


` eluding therein the following clauses, viz. : 


(a) That the 6th defendantis entitled to 
provision for residence in house “and pros 
ises No. 41, Badrian Street. > > - 
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` (b) That the room marked A ‘in red 
pencil in the plan attached here to and 
situate. between the lst and the 2nd com- 
partmentsof the said house be allotted 
for use of the 6th defendant as a kitchen, 
eating room, store room, ètc., and that the 
room marked B in the said plan and situate 
in front adjoining the street verandah be 
allotted for living, sleeping, etc. , 

(c) That the 6th defendant be also 


ëntitled to the use of the common passages, . 


pipes, lavatory, washing places, etc: 
` (d) Thatthe 6th defendant shall have 
no right . to let or sub-let the portion 
allotted to her as aforesaid and that she is 
allowed to entertain guests or relations: in 
the portion allotted to her so long as he or 
they do not encroach upon or occupy any 
other portion of the house. $ 

I mention this inextenso asa preliminary 
objection has been raised that no appeal 
lies from this order. It is conceded that 
the original decree does not contain these 
provisions, The plaintiff and the lst de- 
fendant are brothers. 
is the step-brother of the lst defendant. 
The 6th defendant is the mother of the 3rd 
defendant and step-mother of the plaintiff 
and the Ist defendant. The suit was for 
partition and in the plaint a maintenance of 
Rs. 35 was offered. Dafendants Nos. 1 to 9 
filed a joint written statement stating that 
the maintenance ought to be Rs. 50. The 
6th defendant filed a written statement 
adopting the written statement of defend-. 
ants Nos. 1to 5. When the case came on for 
trial, the parties -wanted to compromise, 


They adjourned to. the Ohambers of Sri- _ 


nivasa Iyengar, J., and certain terms were 
discussed and agreedto. There were other 
terms which had to be arranged and so the: 
matter was adjourned. But in the Cham- 
bers of Srinivasa Iyengar, J., all the parties 
agreed that the 6th defendant should have 
maintenance at Rs. 60 a month and resi- 
dence in house and ‘premises No. 41, 
Badrian Street, some other matters were left 
over. Ultimately there was a razinama 
agreement sigaed by all the parties includ- 
ing the 6th defendant, The razinama 
Petition gave maintenance at Rs, 60,but 
there was no provision for residence. This 
petition was explained to the 6th defendant 
and the other parties by the interpreter of 
this Court: Whenthe case came on before 
the Court as some minors were concernedand 
the-consent.of the Court was necessary it was 
mentioned that there was a slight variation 
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in the razinama though the nature of the 
variation was not stated, and the learned 
Judge sanctioned the compromise on. be- 
half of the minors and directed a decree 
to be passed in terms of the razinama. 
The decree in terms was passed on 3rd 
February 1926. On the 30th of April, 1926, 


an application was made by the 6th defend-. 
„ant to review the compromise decree and 


to have the decree amended by including 
therein a provision for the residence of the 
6th defendant in house No. 41, Badrian 
Street; Madras and for staying the lst de- 
fendant from ejecting the th defendant 
and for fixing the portion in which the 
6th defendant,-was to reside. The only 
affidavit in support of this application was 
that ofthe 6th defendant in which after 
stating that there was a compromise at 
the time of the hearing of the suit she 
states that one of the terms was that 
house and ground No. 41, Badrian 
Street, Madras, was to be allotted to the 
share of the lst defendant at a valuation óf 


Rs. 12,000 and thatshe should have a right . 


of residence in the said house and that she 
agreed to the compromise since accord- 
ing to it she was entitled to Rs. 60 a month 
for maintenanceand a right of residence, 
She then says that when she signed the 
razinama she took it for granted that all 
the terms agreed to would naturally have 
found aplace in the razinama and so she 
readily put her signature to the razinama. 


Paragraph 6of the affidavit is as follows :— | 


“Iam now informed and believe the same 
to be true that the provision for my resi- 
dence in thefamily house has been either 
accidentally or designedly omitted in the 
razinama though my right of residence 
was particularly mentioned and provided 
for at the time of.the compromise.” 

. She then says that the Ist defendant 
wants to turn her out of the house in contra- 
vention of the terms agreed to. I may 
state that this is the only affidavit in sup- 
port of the application and the only evi- 


dence when the matter came on for disposal _ . 


before the Judge on her behalf was her own 
evidence. Thelst defendant filed a counter- 
affidavit in which he states that the ragi- 
nama signed and filed in Oourt:was ex- 
plained toher and she was informed of the 
change in the original terms propo8ed and 
that she agreed to it ‘and signed the razi- 
nama. He denies that any terms were 
omitted accidentally or designedly. Ace 
cording to the Ist defendant, the matterg 


PUTA 


which were not agreed to in Srinivasa 


Iyengar’s Chambers were subsequently dis- 
cussed and the 6th defendant said that she 
was willing to give up her claim to resi- 
dence if the claim made by any of the par- 
ties to the jewels in her possession of the 
value of Rs. 2,000 were abandoned and this 
was agreed to by all the parties. The Ist 
plaintif filed an affidavit supporting the 
affidavit of the Ist deféndaut.: When the 
matter came on for trial, the 6th defendant 
was examined in support of the application, 
and on behalf of the 1st defendant the Vakil 
for the Ist defendant, Mr. Srinivasa Ragha- 
van and the Vakil for the 6th defendant, Mr. 
Thiagaraja Iyer were both examined. The 
6th defendant in her evidence states that 
she was never informed of any change in 
the terms first proposed and ultimately 
omitted in the razinama and that she signed 
it before the interpreter in ignorance. of 
any such change. She denies that either 
Mr, Thiagaraja Iyer or Mr.. Srinivasa 
Raghavan informed her of the omission of 
the right of residence. She admits that the 
razinama was explained to her in the inter- 
preter’s office. She admits that she signed 
the document in the interpreter’s office. 
The learned Judge does not believe her evi- 
dence when she states that she was never 
informed that there was any change in the. 
razinama. The other two witnesses are Mr. 
Srinivasa Raghavan and Mr. Thiagaraja 
Iyer; Mr. Srinivasa Raghavan states in 
his evidence that he never told | ber 
that she had a right of residence in the 
house andthat there were two rooms in 
which she could live. This is what he says: 
“Ttold her, “The right of residence clause 
is deleted and if the lst defendant wants. 
you to: go out of the house, you have to go 
out, She said ‘We have agreed and there 
is no difficulty.’ So I asked Mr. Thiagaraja 
Iyer to attend to it, because I was busy. 

Mr. Thiagaraja Iyer who was her Vakil 
states in his evidence that, before the razi- 
nama was taken to Court and explained to 
her he sent for her in order to satisfy him- 
gelf whether she had consented to the omis- 
sion and that she came to his office and said 
that she had consented. This is what he 
gays as regards what happened in his office: 


_ Dad you send for the lady? h 
a 4 or On the morning on which this 
document was executed at 10 o'clock she 
came to wy Office. | 


> Q. What didyoudo? -  _ 


GOVINDA OHETTY V. RANGAMMAL, 


(106-1. 6.1927] 

A. Iread to her the razinama and drew 
her attention to the alteration. = 

0. Youread the whole of it? 

-A. Not the whole. I said “You get 
maintenance at this rate, and the right of 
residence does not find a place as consented 
to originally. Do you consent?” She said 
“Yes.” It was on the faith of that—and then. 
I sent her to the interpreter’s office. What 
happened there I do not know. 

The learned Judge who states in his judg- 
ment that he accepts every word of Mr. 
Srinivasa Raghavan aud Mr. Thiagaraja 
Iyer, does not believe the evidence of the 
6th defendant when she says that she signed, 
the razinama in ignorance of the fact that 
the right of residence which was agreed to’ 
in Srininasa Iyengar, J.'s Chambers was 
deleted. There can be no doubt that the 
razinama was explained to her by the 
interpreter. It bears her signature and a 
certificate of-the interpreter that. it was 
read out and explained to her. These are the 
facts. The learned Judge while disbeliev- 
ing the truth ofthe story of the 6th de- 
fendant that she signed without knowing. 
that there was an omission and accepting 
the evidence of both the Vakils who state, 
in the clearest possible terms that the omis- 
sion was pointed out to her and her attention ` 
drawn to it and there is also the fact that 
one of the Vakils says that he told her that’ 
she could be ejected at any time on the: 
razinama as it stood, granted a review of the, 
judgment on the ground that he suspected 
that the lst defendant would have induced’ 
the 6th defendant to sign the razinama on. 
representing to her that the omission would 
make no difference as to her rights, In 


` fact the whole of the learned Judge's judg- 


ment is based upon suspicion of what he 
thinks would have happened and not upon 
evidence which was adduced before him, 
In more than one place the learned Judge 
says that there is a strong suspicion that. 
fraud was practised by the lst defendant on’ 
the 6th defendant and she was induced to- 
sign the razinama. We may state at once 
that there is no evidence that the Ist de- 
fendant made any representation to the 6th 
defendant or that she was misled into sign- 
ing ‘the razinama by reason of any 
presentation which the lst defendant 
made, The 6th defendant does not saya. 
word about it. The lst defendant in hig. 

affidavit denies that the change was not men-. 


_ tioned to her and both the Vakils state clear- 


ly—and their evidence is belicved—that, 


TO=. ` 
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she was informed of the change. Suspi- 
cion, though it may bea ground for scru- 


tiny, cannot form the basis of a decision; - 


and we find it difficult to see how on the 
evidence it can be said that the Ist defend- 
- ant fraudulently induced the 6th defend- 
ant to sign the razinama without the clause 
‘of residence on any representatton that it 
would not matter or affect her right. On 
‘the merits there can be little doubt that the 
amendment could not be granted giving her 
the right of residence. . : : 

Two grounds are taken by Mr. K. S. Krish- 
naswami Iyengar for the respondent. One 
is that no appeal would lie from this order 
of Srinivasalyeagar, J., amending the decree 
and that even if an appeal lies the grounds 
must be confined to the grounds mentioned 
‘in O. XLVIT,r. 7. I have set out the terms 
of the order and it is clear that this 
appeal is not from an order granting 
‘review but it is from an order which 
not only grants a review but also amends 
the decree; and the order, a3 it stands 
‘which amounts to- a decree also is 
‘clearly, in -my opinion, a judgment under 
8. 15 of the Letters Patent, whatever the 
‘case may be, if review alone had been 
granted and nothing done so as to affect 
‘the original decree and the appeal was only 
‘from the order granting the review. If that 
stage has passed and the case re-heard. and 
the order of the learned Judge aniounts to 


a decree, as in this-case, it is impossible to. 


see how such an order allowing an amend- 
ment which is a clear and final adjudication 
on.the rights of the parties as regards 
the right of residence of the 6th de- 
fendant, inasmuch as it gives the 6th de- 


fendant the right of residence, and to that - 


extent affects the rights-of the appellant, is 
nota judgment within s. 15 of the Letters 
Patent. I amclearly of opinion that the 
order appealed against, as it stands, is a 
‘judgment satisfying the requirements. of 
‘el. 15 of the Letters Patent. 

As regards the contention that-O. XLVII, 
r. 7 precludes us from going into the matter 
‘and holding that the amendment ought 
“mot to be allowed, I think that the -moment 
¿the review is granted the whole case is re- 

opened for consideration and where a final 
«decree or order is passed after the review is 
` granted, the final-decree or order can be 
“appealed against and in such an appeal 
‘what we have to see is whether on the 
‘materials before the Court such a decree or 
order as was ultimately passed could have 
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been passed. All that is done when’a review 
is granted is that the case is re-opened for 
consideration and it is open to the parties to 


appeal against that order on grounds which 
fall under O. XLVII, r.7. The authorities 


“are that on such an appeal the Court is con- 
. fined to the grounds set out in r. 7;. when 
_that stage has passed and on re-hearing, 


a fresh decree is passed, the Court, on appeal 
from the decree or order, has full power to 
go into the whole case on the merits and see 
whether on the evidence the decree passed 
is proper. In this case, it is clear from the 
proceedings before the learned Judge that 
the case was adjourned twice after the re- 
view was granted and ultimately the 
decree was modified. The question now is 
not limited to the propriety of the order 
granting review so asto confine us to limi- 
tations imposed by r. 7. What we have to 
see is whether the decree which was ulti- 
mately passed is correct having regard to 
the evidence in the case and it is difficult 
to ste how we can on hearing the appeal 
‘econfiné ourselves to considerations based 
-upon O. XLVII, r. 7, and refuse to grant the 
merits of the appeal against the amended 
decree. It is open to the plaintiff to attack 
“the decree ultimately passed with reference 
to the materials before the Court at the time 
‘of the amended or revised decree and what 
‘the Appellate Court has to see is whether 
the evidence is sufficient to support the 
decree or order appealed against. The ques- 
tion, therefore, before us is whether on the 
materials before the Court, when the Court 


amended the final deeree there were suff- ` 


cient grounds to alter the compromise 
decree originally passed in the way in 
which it has done, There is no question of 
‘yes judicata, Allthat was decided on the 
application for review was that the case was 
a fit one for reviewing judgment. 
not concerned with the question whether 
thé learned Judge wasright in granting 
the prayer to review judgment on the 
materials before him, If the appeal is 
merely an appeal against the order grant- 


‘ing review, it is clear that O., XLVII, r.7 


will effectively prevent us from going into 
the propriety of the order unless the case 
falls within rr. 2 and 4,” What we'now have 
to consider is whether after the-case was 
‘re-opened there were sufficient mat¢rials for 
‘amending the decree which was passed by 
consent. The fact that the Appellate Court 
cannot interfere with the order granting 
review does not prevent the Oourt from 


Weare . 


” 
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considering the appeal from the ultimate 
decree passed after review on the merits and 
seeing whether the evidence supports the 
` decree or order passed, J need only refer to 
- Nundo Lal Mullick v. Punchanon Mukherjee 
` (1), Venkata Seetharamayya v. Veena 1 ‘ulasi 
‘Tulasi Babu (2), OravukundiyiL Parkum 
‘Slavana Tholanv. Palankundy Kunhi Kutty 
(3). Ido not think Gopala Aiyar v. kama- 
‘sami Sastrial (4) lays down a different rule 
or supports the contention of the respond- 
ents Advocate that if a Judge, grants a 
“review on grounds which give no right of 
- appeal any decree he may finally pass can- 
‘not be questioned on the merits. The 
‘appeal is allowed with costs throughout. 
Ramesam, J.—I entirely agree. I do 
not propose to-add to that portion of my 
. ‘learned brother's judgment which deals 
with the facts of the case. But I wish to 
‘add a few words with reference to the 
‘technical part of the argument of the learn- 
‘ed Counsel for the respondent in this case 
based on the ground that we cannot con- 
‘sider the validity of the order granting 
review. ae 
It is true that an appeal against an order 
granting a review. can be filed only on the 
` grounds’mentioned in O., XLVII, r. 7, One 
of the grounds is not that the order was 
granted without sufficient cause. Ifa Judge 
‘grants a review without sufficient.cause, the 
order eannot be attacked in appeal. [See 


` Gopala -Aiyar v. Ramasami Sastrial (4), 


ànd the cases referred to therein]. It is 
also true that, if an appeal is filed 
against the final judgment and decree after 
‘the review, even then if one of the grounds 
‘of appeal is that the order granting the 
review was an erroneous order, it should be 
attacked only ontheeame grounds and no 


‘other. But this does not mean that the . 


‘judgment after review cannot be attacked 
‘on the merits, while submitting to the order 
‘granting the review. i | 
“In the present case the appeal is not 
merely against the ordér granting the 
‘review but against the final judgment and 
‘order in the suit. That appeal has to be 
disposed of on the merits. ` s 

Now, what are the merits of this appeal? 
042 Ind. Cas. 484;,45 0. 60; 210, W. N. 1076; -26 
O. L f 


„L, J. 187. ae 

. .. (2) 83 Ma: Oas. 548; (1924) M. W. N. 355; 46 M. L, 
J. 463; 34 M. L. T. 224; 19 L. W. 649; A. I. R.1924 
Mad. 602, : 
. (8) 18 Ind. Cas. 519; (1913) M, W. N, 52 at. p. 54; 24 


Mls DQ tp es Niels 
(dy BL M-49; 17 M, Li J; 603; 2 M. L; T, 519; 
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A compromise petition was filed by all 
‘the parties. There is no term init relat- 
ing tothe residence of the 6th defendant. 
The evidence of the two Vakils shows that 
she agreed to that-compromise. The learn- 
‘ed Judge has believed their evidence. On 
these materials there is only one decree that 
can be pagsed in the case, namely, one in 
accordance with the razinama. 

Mr. K. 8, Krishnaswami Iyengar argues 
that this conclusion is inconsistent with 
the grounds on which the review has 
been granted. It may be so or it may 
“not be so. It is immaterial for the 
disposal ofthe suit. All we have got isan 
order granting a review—an order the ‘cor- 
rectness of which we are precluded from 
considering. . We start with it. The result 
-of the order is the whole case is re-opened 
for disposal by the learned Judge and for 
disposal by us in appeal. We are not and . 
cannot be bound by the finding of the 
learned Judge in. granting the review. 
There is no section or decision which lays 
down that such findings are binding on us, 


. We can differ from his findings in disposing 


of the case on the merits. I agrée with my 
‘learned brother in hoiding that the razi-. 
nama as finally reduced to writing is bind- 
ingonthe 6thdefendant,and agree to the 
order proposed by him. 

V. N. V. 


Appeal allowed. ` 
A. N.A.’ . 
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LAHORE HIGH COURT. 
First Civin Arrear No. 718 oF 1922, 
February 25, 1927, 
Present :—Mr. Justice Fforde and 
< Mr. Justice Campbell, 
ULFAT RAI—DEFENDANT—APPELLANT 
BRI . versus ` i 
TEJ NARAIN—PLAINTIFF AND ANOTHER . 
: — DEFENDANT— RESPONDENTS. ; 
_ Hindu Law—Debts—Antecedent debt, meaning of=- 
Hindu son's liability for father's debt—Immoral nature 
of debt, necessity of proving—Sale' of dncestral pro- 
-perty for antecedent debts--Application of surplus 
money not accounted for, effect of. 

A debtis an antecedent debt if it is antecedent in 
fact as wellas in time,i.e, truly independent and 
“not a part of the transaction impeached. [p. 178, col. 2.] 
A Bra Narain Rai v. Mangla Prasad Rai (2), follow- 
26d. Pp - 

A Hindu son cannot escape liability to pay hig 
father's debt by showing that his father led an im- 
‘moral life but to ‘avoid liability it must be shown 
that the debt was incurred for an immoral purpose, 
[p. 180, col. 1.] 

_ A sale of ancestral property by a Hindu father for 
-discharge of his antecedent debts cannot be avoided 


[108 LG, 1927) 
on the ground that the- application of-the surplus 
money, 4 e. money in excess of debts has not been 
accounted for. |p 180, col. 2] 
` Sri Krishn Das v. Nathu Ram (6), followed. 

Fust appeal from the decree ot the Sub- 
ordinate Judge, First Olass, Dalhi, dated 
the 28th February, 1922. i 5 


Lala Moti Sagar, R. B., and, Mr. Mehr’ 


Chand Mahajan, for the Appellants. 

Mr, Kishan Dayal, Pandit Sheo Narain, 
R. B., and Shiv Narain, for the Respond- 
ents, . f 


` JUDGMENT. 

Campbell, J.—This litigation involves 
four. buildings which may conveniently be 
termed as A, B, C and D ones the property 
of Maharaj Narain. On llth February, 
‘1905, A, B and O were mortgaged to one 
Mul Chand for Rs. 3,000 and on 25th 
Fébruary, 1907, A, B,C and D were mort- 


_gaged to Ishri Parshad for Rs. 6,000 of 


which Rs. 3,000 was the redemption price 


.of Mul Ohand's mortgage. 


On 1ith-February, 1911, Maharaj Narain 


sold’ B to Lal Muhammad for Rs. 3,500 out 


of which Rs.’ 2,600 were left with the pur- 
chaser for payment to Ishri. Parshad the 
mortgagee and the balance Rs. 890 was 


paid in cash. Lal Muhammad subsequent- 


ly re-sold Bto Ulfat Rai in 1917. 


: On the same date, lith February, 1911, ; 
Maharaj Narain sold to Lal Muhammad O 


for Rs. 1,500 (left with purchaser for Ishri 


‘Parshad Rs, 790 and cash Rs. 710) and D 


for Rs, 2,000 the whole of which price was 
left with the purchaser for payment to 
Ishri Parshad. 


- Oo 21st March, 1911, Manaraj Narain 


sold A to.Joti Parshad for Rs. 3,UUU cash. 


Ia 1918, Toj Narain, son of Maharaj 


Narain brought three suits based on the 


three sales, for possession in each ca3e- 


_ of the property sold, on the ground that 
the property was ancestral Hindu family 
property .and that its alienation was a 


“nullity as regards him. The trial Oourt 


has decréed allthree suits with the condi- 


:tion that before obtaining possession the 


plaintiff must -pay. Rs. 2,000 to Lal 
Muhammad and Rs. 500 to Joti Parshad, 
These sums apparently represent the esti- 
mated. value of the improvements. carried 
out by the vendees, a i s : 

Tne result has been three appeals one by 
Lal Muhammad, one by Ulfat Rai and Lal 
Muhammad and one by Joti Parshad. Since 
the suits were consolidated by the trial 
Qourt and asiogle argument oa all three 
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-alienations was 
‘immoral purposes and consequently the 
-gales are invalid? 


177 
has been addressed:to us, I shall deal with 
all three appeals in one judgment. 

_ There is now no dispute on thé following 
points :— 

1. All the property was ancestral in the 
eye of the Hiridu Law. 

2. Uttless the mortgage-debt of Ishri 
Parshad was incurred by Maharaj Narain 
for immoral purposes as understood by the 
Hindu Law, the ancestral family estate in 
the hands of the son is liable for it. 

3. The onus of proving that the debt 
was immoral ison the. plaintiff and is not 
discharged by merely proving that Maharaj 


` Narain -was a man of immoral character, 
Direct connection between the debt and 


the immorality must beshown, 

4. No proof has been given by the appel- 
lant-defendants that the cash portions of 
the sale prices were required for or applied 
to family necessities, beyond the statement 


“of Ishri Parshad that after thesale to Joti 


Parshad, the deed of which he-attested he 


-received Rs, 2,000 out of the price towards 
his mortgage charge. 


5. The antecedent debt due to Ishri 


'Parshad on the mortgage of 1907 amount- 


ed to Rs. 7,400 principal and interest at 


_ the time of the sale to Lal Muhammad. 


The. issues framed by the trial Oourt 


- were asfollows :— 


1, Whether the property in the three auita 
was ancestral or joint family property -in 
the hands of Maharaj Narain ? 

“2. Whether the properties in question 
being ancestral in the hands of Maharaj 
Narain their alienation to the respective . 
vendees in the three suits was for considera» 
tion and necessity ? 

3. Whether tne vendees have effected | 


any improvements in the. property, and if so, 
‘of what value? 


4. . Whether the vendees are entitled to 
any compensation for improvements if 


-the sales are held invalid? Ifso, what? 


5. Whether, the consideration of the 
used for or applied to- 


6, . Whether the plaintiff is entitled to 
any mesne ‘profits realised by the vendees 
alienees ? -If so, what? . x 


The findings of the trial Court are ‘not 


_very lucidly expressed, but they appear to 


have been as follows:— | 
Issue No, J. The properties were ancestral, 


This isnot now contested, = 
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Issue No: 2. There was no necessity for 
ibe sales. Maharaj Narain had ample in- 
come for all the legitimate purposes and the 
_ mortgage-debt was notas antecedent debt 
in the light of wbat was ruled by the 
Privy Council in Sahu. Ram.Chandra v. 
Bhup Singh (1), because it was not*incurred 
irrespective of the credit obtainable from 
immoveable assets not belonging personal- 
ly tothe vendor slienor but being joint 
family property. Consideration was paid 
in full, 

Issue No. 3. Rs. 2,000 and Rs. 500 were 
- the amounts spent on improvements to the 
properties. . 

Issue No. 4.. Tho vendees are entitled 
to these smounts becãuse had it-not been 
for the decisionin Sabhu Ram Chandra v. 
Bhup Singh (1), the debt due to Ishri 
Parshad would have been an antecedent 
debt and the vendees would have only been 
bound tosee thatthe debt was due. At 
the time of the mortgage to Mul Chand 
in 1905 Maharaj Narain’s immorality was 
not notorious. and Mul Chand could have 
had no suspicion that Maharaj Narain was 
g man of that character. Lal Muhammad, 
“when he bought the property, had reason 
| to believe that up to the limit of the ` pre- 
vious mortgage-debt the transfer. would 
o be, valid. In equity, therefore, he is 
- entitled to receive the value of the improve- 


`. ments. 


(This is the best that I can make out of 
the cryptic language used by the learned 
Subordinate Judge in recording his deci- 
gion on Issue No. 4. -Itmay not be acorrect 
interpretation of what he has written and 
there is much to be said in favour of 
regarding this part of his judgment as 
absolutely meaningless.) : 

Issue No. 5. When Maharaj Narain 
contracted the debts in question he had 


given himself up to a life of luxury and. 


Ticentiousness and was wasting money in 
entertaining prostitutes andinriotous living. 


“There is no clear evidence: on the record. . 


- that any portion of these debts was intended 
to be spent orwas asa matter of fact spended 


on litigation or in meeting the legitimate . 


expenses of any domestic ceremonies. The 
alienees were neighbours and were aware 
„Of the jreode of deceased's life,” The plaint- 


(1) 30 Ind, Cas. BEN; 39 A, 437; 210, W.N. 698; 1 
J. 437; 19 Bom. L. R, 468; 26 ` 


A.L. 
JM (1917) M. W.N. 439; 22 M. 
18; 44 I. A. 128 (P, O9). 
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-iff is, therefore, under no obligation to 


discharge the said debts." ; 

I confess I am not clear whether the- 
lesrned Subordinate Judge when speaking 
of debis meant the antecedent mortgage- 
debts of the prices paid by the subsequ- 
ent vendees at thessles which are now in 
dispute, The obscurity of the finding cn 
Issue No. 4 deepens the mystery. 

Issue No. 6. There is a confused and 
involved decision about mesne profits which 
in view of my conclusions: on the othér 
pointsin issue, it is unnecessary to attempt 
to disentangle. ; 

Sahu Ram's case (1) was subsequently con- 
sidered by their Lordships of the Privy 
Council in Brij Narain Rai `v. Mangla 
Prasad Rai (2),and it was there made 
clear that any debt is- an antecedent debt 
if it is antecedent in fact as wellasin time, 
i.e., truly independent and not a part of 
the transaction impeached, This decisicn 
affirmed the view taken by the Full. Bench | 
in Arumugham Chetty. v. Muthu Koundan (3), 
that an independent debt, neither illegal 
nor immoral, contracted by a Hindu father 
on the security of the joint family estate 
antecedent to a mortgage sued on, isan 
antecedent debt so as ‘to support a charge 
on the son's share to theextent of the sum 
secured onthe. prior mortgage. There are 
passages in the learned Subordinate Judge's 
judgment which indicate the possibility 


-that had the later pronouncement of their 


Lordships of the Judicial Committee been 
before him he might have held that the 
plaintiff was liable for either part or per- 
haps for the whole of the antecedent mort- 
gage-debts to Ishri Parshad, butI cannot 
pe sure, | ; 

The two main questions for our decision 
are: — j 

1. Whether at the time when the mort-: 
gage-debt to Ishri Prashad . was incurred 


.Maharaj Narain was leading an immoral ` 


life? < | 

_ 251f so, whether the plaintiff has succeed- 
ed in giving direct connection between 
the debt and the immorality? i 


If the plaintiff succeeded on these two 


- points it is obvious that the decision by the 


. (2) 77 Ind. Cas, 689; 46 A. 97; 21 A. L. J. 934: 46 M. 
L J. 23;5 P. L. T, 1;28 0. W.N. 253; (1924) M. W. 
N. 68; 19 L. W. 12;2 Pat L. R. 41; 10 O..& A. L.R. 
82; A.I R. 1924 P. C. 50; 33M. L. T. 457; 26 Bom. 
-L, R. 500; „L. J. 107; 517, A. 129; 10, W. N. 48; 
oe 22 (P. O0). eee 

52 Ind, Cas. 525; 42 M. 711; 9 L. W. 505: (1919 
M, W.N, 409; 47. M, L.J. 166, 26 M, L, T, rih 10) 
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trial Court that heis entitled to decree for 
possession of the properties-in dispute is 
correct. If the plaintiff fails on these two 
points a third question arises, whether the 
plaintif is still entitled to avoid the sale 
by reason of there being no necessity estab- 
lished for the balance of the price “over and 
above the amount due on the former mort- 
gage-debt ? : 

Several witnesses have described the 
debauchery of Maharaj Narain in violently 
extravagant terms. The learned Subordi- 
nate Judge appears to have been influenced 
by a decision of the Chief Courtin a similar 
suit between the present plaintiff and 
another alienee from Maharaj Narain which 
is reported as 10 P. R. 1918 [Jaswanti v. 
Tej Narain (4)] and more fully as 41 Ind, 
Oas. 192. In that case the learned Judge 
of the Chief Court found apparently 
that Maharaj Narain was 2 manof most 
conspicuously dissolute mode of life, but 
the finding is not evidence in this case and 
cannot be allowed toinfluence its decision. 
On the evidence of the present record I 
consider it to be established that Maharaj 
Narain neglected his wife for women of ill 
fame, that he kept a succession of mistres- 
ges and that he drank heavily. The most 
reliable witness on the point is Musammat 
Maharaj Rani his own wife, and allowing 
for exaggeration this is the purport of 
what she deposed. This lady most natural- 
ly wishes to support her son in the present 
case and J donot look upon her account 
of the late Maharaj Narain's daily life as 
altogether unprejudiced. At thesame time 
she is the person who was in the best 
position of knowing his habits and con- 
duct. But the numerous other witnesses 
who say that day and night all the year 
round Maharaj Narain was engaged in the 
ceaseless round of drunken and disrespect- 
able orgies I do not believe. 

There has been a tendency in this case 
to confuse the immorality with ordinary 
extravagance. Mr. Bose who was for some- 
time actingas Maharaj Narain's legal adviser 
has stated that Maharaj Narain was extrava- 
gant in aninnocent manner by living beyond 
hismeans in the matter of food, servants, fur- 
niture etc. Itis also clear that he gave 
frequent and expensive musical parties and 
the money expended upon them although 
the performers may have been persons 
of loose morals, could not with certainty 


sol? 41 Ind, Cas, 199; 10P, R, 1018, 120 P, W, L. 
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on the evidence before us be brought 
within the category of debts contracted 
“under the influence of lust or wrath or of 
debts repugnant to good morals.” It is 
proved that Maharaj Narain was maintain- 
ing a houæ ir which he kept his wife and 


son. The evidence as regards his ordinary’ 


income is very vague. The . learned 
Subordinate Judge after considering a 
mass of conflicting evidence, has estimated 
itat Rs. 7,900 a year or a little over 
Rs.650 amonth. He had house property 
which brought him Rs. 60 or Rs, 70 per 
mensum and-had two villages in the 


Gurgaon District one Gopalpura which ho: 
owned and the other Bopas which he held 


in mortgage. The Patwari of Gopalpura 
asa witness for the plaintiff stated tbat 
the net amount which Maharaj Narain took 
annually from Gopalpura was not more 
than Rs.. 1,8300 or Rs. 1,400 and if this be 
accepted-the aunual income wes not as 
much as Rs” 7,900. However that may be, 


it is clear that Maharaj Narain was not a- 


rich man, lt hasbeen established that he 


was engaged from time to-time in expen- 


sivelitigation. Oneofthecases was against 
Kailash Narain a suit for Rs, 
The learned Subordinate Judge mentioned 
this case in his judgment and thought 
that about Rs. 1,500 may have been spent 
on it by Maharaj Narain. At the request 


of the parties we have referred to the Paper- 


Book of that suit, which came to Chief 


Court on appeal and this makes it clear that- 
the litigation must have cost Maharaj. 


Narain, who was unsuccessful throughout, 
asum not less than Rs. 6,500 and probably 
more. Thesuit was instituted in 1904, was 
dismissed by the trial Court in December, 
1904 and Maharaj Narain's appeal was dis- 
missed withcosts by the Chief Oourt in 1911. 
The Oourt-fee alone was Rs. 1,500 in each 
Court, the amount- which the learned Subor- 
dinate Judge thinks might have been spent 


case withone Musammat Banoji the ulti- 
mate resultof which is reported as Maharaj 
Narain v. Banoji (5), and it must have cost 


more than the learned Subordinate Judge’ 


has estimated. 
Bopas village was redeemed from Maharaj 


Narain and he received Rs. 7,000 on the’ 


24th April, 1904, Rs. 1,000. sometime before 
16th November, 1905 and Rs. 21,000 in 
1908. It has been suggested that Maharaj 


(E) B42, Re 1807; 112 P, WaR, 1907, - 


1,11,750. . 
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Narain's ordinary expenditure and his 
expenses on litigation up to the time of the 
mortgage to Ishri Parshad in 1907 could 
have been defrayedfrom the annual income 
money of Rs.7,y00and the redemption money 
‘of Rs. 8,000 and that ‘the money raised by 
the mortgage mustinevitably be presumed 
to have been spent on dissipation. This is as 
far as the plaintiff has been able to go to 
connect the mortgage-debt with Maharaj 
Narain’s immorality, and, in my opinion, 
he has not been successful in discharging 
the onus “upon him. The facts are that 
Maharaj Narain was not a rich man, that 
his ordinary income cannot be estimated 


“with any attempt at certainty, that he in- . 


. volved himself in expensive litigation that 
‘he lived beyond his means and that he,was 
given to. drink and prostitutes. Itis pos- 
sible that’ the mortgage-money’ may have 
been spent on immoral pursuits; it is equal- 
ly possible that the redemption money and 
an undue proportion’ of the ordinary 
annual income wasexpended on dissipation 
and it became necessary to mortgage the 
“house property ‘in order to obtain money 
‘for the support of Maharaj Narain’s wife 
‘and child and for carrying ón litigation. 

“It is not the law that a Hindu son can 


escape liability to pay any debt which is. 


contracted by’ an immoral father. The 
mortgage-debt due to Ishri Parshad was an 
. antecedent debt binding upon the plaintiff 


‘and he has not succeeded in proving that. 


it was incurred for immoral purposes. 
_. I hold that the mortgage charge of 
Rs. 7,400 was an antecedent debt not proved 


to have béen tainted with immorality for the’ 


. eee of which the joint: family proper- 
ty including the plaintiff's share was liable. 
It remains to consider whether the plaintiff 


can have the sales set aside by the- reason. 


‘of the properties in suit having been 
alienated for prices which left a surplus 
over the amount of that debt. . > 


What the situation was, Ithink, is perfect-- 


ly clear. There was a mortgage charge 
upon the four properties and they were sold 
‘primarily.in order to clear off this charge on 
‘which interest was accumulating. Three of 
the properties were first disposed of to, Lal 


Muhammad, Rs. 5,400. was taken to be the. 


eproportitn of the mortgage charge due on 
them. Lal Muhammad was aware of this 


‘charge, took the precaution of retaining in ` 
his own hands thesum of Rs. 5,400 and paid ` 
The: yendor succeeded : 


‘off the mortgagee. 
in obtaining a higher price. then the mort- 
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‘Maharaj Narain before he entered 
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gagechargeand the balance Rs. 1,600 was paid 
over to him. Thereis no evidence of what 
he did with the money. | see no reason why 
Lal Muhammed should not be believed 
when he deposed that he did not know 
into 
negotiatians for the sales, and that he made: 
enquiries and was told that Maharaj Narain " 
‘wasengaged in litigation, and required 
money for prosecuting the cases. Lal 
Muhammad isa Christian and it is not 
proved that he had any previous acquaint- 
anceship with Maharaj Narain -or any 
T for having it. He came to Delhi i in 
1908 f 

When the fourth house was sda two 
months later to Joti Parshad Rs. 2,000 re- 
mained due on the mortgage. Joti Parshad’ 
had paid the whole price of Rs. 3,000 to 
Maharaj Narain but he has proved that 
Rs. 2,000 were immediately “paid to Ishri 
Parshad the mortgagee. 

Thus it has been established that the sales 
were made for a necessary purpose, 4 e, 
in order to pay off an antecedent debt 
which was binding upon the plaintiff ‘and 
recoverable from the joint family property 


and there is no evidence of how the vendor 


has applied Rs. 2,600 out of the total pro- 
ceeds of Rs. 10, 000; T consider that there is 
no reliable evidence either that the vendees ` 
knew Maharaj Narain to be an immoral 
man or that the immorality was so gross 
and so notorious that they must be presum- 
ed to have known of it. 

In these circumstances the vendees were 
duly bound to show that they acted in good 
faith and that the sales were made for a’ 
necessary purpose and for a fair price. 
Haviog. done this they were under no, 
obligation to enquire into the application 
of any surplus over the sum required to 
carry out the necessary purpose, 

Thisis how the law has been interpreted 
by their Lordships of the Judicial .Com- 


“mittee in a very recent case, Sri Krishn 
` Das v. Nathu Ram (6). The suit was by sons 


to recovér from thé vendee ancestral property ` 
purchased from their father for Rs. 3,500. 
The facts found were that the vendor ‘had ° 


-incurred debt in setting aside -the auction- 


sale of the same property and in celebrate 
ing his sister’s marriage that in. order to 
meet part of his indebtedness he had bor- 


(6) 100 Ind. Cas, 180; 25 A. L.J, 80; A. I. R.1927? 
P, a 3T; (1921) M. W, N. 89; 38 M. L, T. 48;- 40., W, 
aa a 210; 310, W, N, 462; 54 L A, KH 

40. A (E. ; 
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rowed from a money-lender Rs, 2,600 which. 


had been increased by interest to Rs. 3.000, 
that this amount was discharged out of the 
consideration paid by the vendee, that be-. 
fore purchasing the property, the vendee 
had ascertained these facts, and.that there 
was noevidence of how the vendor-had 
applied the balance of Rs. 500., The High 
Court of Allahabad on second appeal had 
reversed the District Judge's order dismiss- 
ing the suit and. had given the plaintiff a, 
decree setting aside the same on condition 
of the plaintiff paying the vendee Rs. 3,000, 
within six months. Their Lordships of the 
Privy Council referred to a number of 
their previous decisions and delivered 
their conclusions as follows:— |, 
“Applying the principles laid down in 
the above’ series of cases by this Board, 
and consistently followed in other Courts in 
India, except in Allahabad, their Lordships 
` have reached the conclusion that the judg- 
ment of the High Court cannot be sustain- 
ed.. On the facts found by the District 
‘Judge it must be taken that the sale chal- 
lenged was made after due enquiry as to 
legal necessity by the vendee; that such 
necessity has been proved by him to the 
extent of Rs. 3,000 out of a total price 
of Rs. 3,500; that the sale was for an adequate 
. consideration, and the mere fact that, after 
a long interval of time, the appellants have 


not been able to establish how the surplus: 


of Rs. 500 was applied is not a sufficient 
. ground in law for setting aside the sale. 
They will, therefore, humbly advise His 
Majesty that the judgment and decree of 
the High Court should be set aside, and 
the plaintiff's suit dismissed with costs in 
all the Courts, including the costs of the 
present appeal.” 


The pruper mannerin which such ‘cases - 


are to be treated by the Courts was stated 
in an éarlier passage in the judgment which 
runs as follows: AA 

“In their decision the learned Judges of 
the High Court rely on the authority of the 


case of Girdharee Lal v. Kantoo'Lal (7) and - 


especially on the head-note which contains 
the passage: 


“Where a father has sold ancestral pro- - 


perty for the discharge of his debts, if the 
application of the bulk of tbe proceeds is 
accounted for, the fact that a small part is 
not accounted for will not invalidate the 
sale.’ i Da. | í 

(1) 1 LA. 321; 22W, R. 56; 14 B. p, ẸR. 187; 3 
Sar. P. O, J. 380 (P. O4. at 
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“While this is in itself a correct statement 
of the law so far as it goes, it doesnot by 
any means follow,: as the learned High 
Court Judges seem to have thought that it 
isa complete statement of the law or that 
same will ‘be invalidated wherever the: 
part of the consideration not accounted for 
cannot Be described as small. If. this were 
sound the question. would in each case be a 


“matter of arithmetical calculation and opin- 


ions would necesearily vary as to what con- 


` stitued-the ‘bulk of the proceeds’ or ‘a small 


part’ of the same in each particular case. 
The learned Judges seem to havelost sight 


- of the true question which falls to.be an- 


swered in such cases, viz., whether the 
sale itself was one which was justified by. 
legal necessity.” 


-© The following previous decisions of the 


Allahabad High Court in which conditional 
decree had been passed setting aside similar 
sale or directing the surplus not covered 
by legal necessity to be returned, were over- 
ruled; Gobind Singh v. Baldev Singh .(8),- 
Ram Dai Kunwar v. Abu Jafar (9) Daw- 
arka Ram v. Jhulai Pande (19) and Daulat . 
v. Sankatha Parsad (11). 
. For these reasons I would accept all the 
three appeals and in each case would enter 
judgment for the defendant, dismissing the 
plaintiff's suit with costs throughout. 
. Fforde, J.—l agree. i 

RL 4 Appeal accepted. 


(8) 25 A. 330; A. W. N. (1903) 57. ` ; 

(9) 27 A: 494; A. W.N. (1905) 68. ; 

(10) 72 Ind. Cas. 134; 45 A. 429; A, I, R. 1923 All; 
248; 9 O. & A. L. R. 494. 

(11) 86 Ind. Cas. 91; 47 A. 355; 23 A. L. J, 55; L. 
R. 6 A. 167 Oiv.; 1 A. I. R. 1925 All. 324. 5 i 
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NABIN CHANDRA DHB-—APPELLANTS 
versus ne a a 
MI ROBEYA AND anoTHER—RE:PONDENTS. 
Usury Laws Repeal Act (XXVIII of 1845); s. 2— 
Interest—Power of Court to reduce interest on equit- 


able grounds. SE 
A Muhammadan woman and her son who was.45 years 


of age executed a mortgageto the plaintiff for Rs. 827 


agreeing to pay interest thereon at 25 per cent. per 
annum d with a further stipulation] that if the 


. 
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mpounded yearly. The plaintiff giving credit 
fe Rs. 1600 réceived as interest sued for Rs. 4,224 
further interest and Rs. 827, the principal. The trial 


‘Court allowed simple interest alone on equitable 


grounds: h i h 

Held, that the circumstances of the case did not 
warrant the inference of any undue influence, that the 
plaintiff was entitled to compound interest as agreed 
upon and that the Court had no power to xgduce the 
game. [p.183,col. 1] - oa 

Mr. Banerjee for the Appellant, 
` Mr. K. C. Bose, for the Respondents. 

‘JUDGMENT. A 

` Heald, J.—The respondents Mi Robeya 
and Abdul Hakimare an elderly Muhamma- 


_ dan woman and herson, the son being 45 


ears of age. 
4 In 1916 ee owed to appellant Rs. 596 


“under a decree and Rs, 231 on a promissory 


note and in order to secure payment of 
those debts they executed a [mortgage-bond 
in appellants favour for Rs. 827. The: 
bond'recited the details of the debt and 
contained an undertaking on _ the part of- 
respondents to pay the debt within a year, 
with interest at 25 per cent. per annum, 
and a stipulation that it the debt was not 
paid within-the year, interest should be 
compounded yearly. | a. 

The debt was not paid within the year 
and has admittedly not yet been paid in 
full, and appellant sues respondents on the 
bond. He gives credit for Rs. 1,600 received 
as interest and sues for Rs. 4,224-4 further 
interest as well as Rs. 827: the. original 
principal. ae 

Respondents plead that the transaction 
was unusual and usurious and that they are 
entitled to the benefit of the Usurious Loans 

ct. ` : 

The learned Judge held that the suit was 
not a suit to which the Usurious Loans Act 
applied, but he was nevertheless of opinion 
that he hada discretion to give equitable 
relief, and he allowed simple interest only. 

Appellant alleges in appeal that in the 
absence of any pleading of undue influence 
the Court was not entitled to allow interest 
otherwise.than in accordance with the terms 
of the bond. ‘ 

Section 2 of the Usury Laws Repeal Act 
(XXVIII of 1855) says expressly that in 
any suitin which interest is recoverable, 
the amount shall be adjudged or decreed 
by the Court at. the rate agreed upon by 
‘the partits. Unless, therefore, the terms 
of the agreement between the parties were 
so harsh and unconscionable as to show 


‘that consent to them must have been 


WABIN GHANDHA 9, MI ROBRYA, 
: debt was not paid within one year the interést should 
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induced by undue influence, the Court 
was bound to decree interest at the contract 
rate, , ` 


` The circumstances which, itis suggested, 


indicate undue influence are— 
(1) that one of the parties to tha contract 
was an elderly Muhammadan woman; 


(2) that the value of the property given 
as securitye was out of proportion to the 


amount of the debt; y 
(3) that in view of the value 


of < the. 
security the interest was unduly high and 


2 


(4) that the result ofthe transaction is. - 


that for a debt of-Rs. 827 respondents have: 


to pay Rs. 6,651-4-0, 


It seems to me that these considerations; - 


even taken together, are not sufficient to 


warrant an inference that the relations- 
subsisting between the parties were such. 


that appellant was in a position to dominate 
the will of the respondents. The debtors 
were mother and son, and the son was 
some 45 years of age. There is nothing 
to suggest that the son was not then in 
a position to 
mother in the management of her affairs, 
as he is admittedly assisting and advis- 
ing her now. The debt, in comparison 
with the value of their property, was 


very small, the property which they’ gave ; 


as security being according to 
lower Oourt, worth about Rs. 
while the debt was only Rs, 827. Respond- 
ents could, therefore, have rid themselves 
of the debt forthwith by selling a mere 
fraction of the property’ which they 
admittedly possessed. It is true that the 
security given was unnecessarily large, 
but they need never have given security 
at all, and the only presumption which 
can be drawn from their giving it is that 
they. desired to keep their property and 
had no doubt that they would be in a 
position to pay off the debt without gell- 
ing any of their lands. If they had 
paid the debt within a reasonable time 
they would not 
affected by the fact that they had given 
as security more property than was 
necessary, and I do not think that the 
fact that they gave so large a security for 
so small a debt indicatesin the circum- 
stances of the case that appellant was in 
a dominant position and used that posi- 
tion to obtain an unfair advantage. The 
unfairness ofthe advantage which appel- 
lant actually gained was due not to. appel- 
lants being in a position to dominate the 


the 


assist and advice his ` 


9,000 - 


have been adversely - 
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will of respondents but to respondents’ 
disregard of their own interests, and is, 
therefore, no indication of undue influence. 
As for the rate of interast, which works 
out for the firat year at slightly over 
Rs. 2 per cent, per mensem, it is certainly 
not unusually high for this country even 
when the security is good, and respond- 


ents doubtless thought that the stipula- . 


tion that interest should be compounded 
yearly would not affect them as they 
intended to re-pay the debt within the first 
year. i - . 

I am of opinion that the transaction 
was notin itself harsh or. unconscionable 
and that its terms are not such as to 
indicate that if was induced by undue 
influence. Its operation has become harsh 
by reason merely of the foolishness of the 
debtors who when they could have paid 
off the debt by the sacrifice of a small 
portion of their property preferred to pay 
interest on it and to give security which 
was unnecessary, and who in spite of the 
fact that they had agreed to pay compound 
interest neglected to pay the debt, for many 
years, with the result that after some years 
the amount due as interest yearly was more 
than the amount of the original debt. It 
is, of course, a hard case, but I think that 
the learned Judge in the lower Oourt forgot 
that itis hard cases that make bad law, 
and that his reasons for giving relief were 
sentimental rather than judicial. _ 

I would, therefore, set asidé the judgment 
and decree of the lower Court and give 
appellant a decree for the full amount 
claimed with costs. - 

- Mya Bu, d.—I concur. 
“AN. A Decree set aside. 


© LAHORE HIGH COURT. 
Szoonp Orvin Aresar No. 2205 or 1926. - 
- 4 January 8, 1927. 
Present:—Mr. Justice Addison. 
MAULUK CHAND KISHANJJ, Tanoves 
GAURI SHANKAR, Mukhtar-i- | 
khas—DRFENDANT— APPRLLANT 
versus 
DAYA KISHAN AND AaNOTHER—PLAINTIFFS 
AND DULIOHAND-— DRFENDANT— 
RRSPONDEN1S. i 
Hindu Law—Joint family—Family business—Spe- 
ulative transaction, debts incurred for—Liability of 
ons, 


“MATHUK ORAND HISHANII V. DAYA KIBHAN, 


- of the decree in question. 


|| ki 

- 183 

In the case ofthe members of a Hindu family thera 
is a presumption of jointness not only of their proper- . 
ties but even as regards the business which they carry - 
onand the burden lies upon the person who alleges 
that the business is a separate business and not a 
family business to prove his allegation. [p. 184, col. 1. 

The manager of a joint Hindu family has an implied 
authority to contract debts for the ordinary purposes 
ofthe business carried on by the family. He has. 
power to incur debts for the business in speculative 
transactions as such debts cannot be said to be 
immoral. [ibid] 

The pious obligation of Hindu sons to pay off their 
father's debts extends to commercial! debts. [p. 184, col. 


2) 

Second appeal from the decree of the 
District Judge, Hissar, dated the 3lst 
March, 1926, ‘reversing that’ of the Senior 
Subordinate Judge, Gurgaon, dated the 7th 
January, 1926. | i 

Mr. Mahesh Das, for the Appellants. 

Mr. Shamair Chand, for the Respond- 
ents, < 

SUDGMENT.—A joint Hindu family 
consisted of the father, Prabhu Dial, his . 
eldest son, Duli Chand, and two other 
sons Daya Kishan and Narinjan Lal. In 
this family there wasa Firm, Prabhu Dial- 
Duli Chand, styled after the father and 


the eldest son. It had dealings in Bombay. 


In 1923 the father Prabhu Dial died and 
a Bombay firm obtained a decree against 
the Firm, Prabhu Dial-Duli Chand, on the 
Qist May, 1924. This decree. was being 
executed in the Gurgaon District. Two 
properties were attached. The two plaint- 
iffs, who are the two sons whose names 
are not in the firm name, objected that the 
two properties attached belonged to them. 
Their objections were dismissed. They 
then filed a suit for a declaration that they 
could not be attached and sold in execution 
According to 
the plaint one plaintiff was thesole owner 
of one of the houses, and the other 
plaintiff of the other. It was ver- 
bally stated that there was a private 


. partition in the family shortly before the 


father’s death. The only other point taken 
in the plaint which it is necessary to give 
was that it was alleged that the decree 
against the firm was for badni transactions 
that the plaintiffs were not parties to the 
decree, and that all the three brothers 
worked separately. The trial Court dis- 
missed the suit, holding that there was no 
proof of any partition and that the family 
continued joint, Italso held thag the firm 
must be presumed to be a joint family bust- 
ness carried on by the father in his own 
name and that of his eldest sop, 


-they had no concern with it. 


|| 
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The District Judge on appeal décreed the 
claim, He too held that it was a joint fami 
ly throughout but on his further finding 
that the firm ‘had not been proved to.be a 


< joint “family. business ‘he held that the 


plaintiffs could not be liable.. Even on this 
finding it is clear that he should have al- 


‘lowed the one-third share of the eldest 


son Duli ‘Chand to-be attached ard sold, 


and this was admitted before me during the - 


hearing ofthis appeal. 
“It has been held in Koondan v. Ram Dyal 


` (1) that the legal presumption -is that a 


Hindu family is joint and: undivided in 


business as well as in other respects, . The 


same view has been taken in Grey v. Walk- 


er, Goward & Co.. (2). In that-case there . 


wasa joint Hindu family of a grandfather 
and his grandsons. The business was car- 


tied on in the name of the grandfather and’. 


the eldest grandson, just as here it was 
carried on, in the name of the father and 


_ the eldest son. It was there laid down that 


NEMBUIKHGAVAT V. RATABAULY MULDA ABDUL RADAR.. [106 L O. 1997] 


business the whole co-parcenary property | 
was available forsuch debts. -Similarly, in . 
Nidavolu Atchutan v. Ratnaji, (4) ii was 
held that the pious obligatiou of sons to pay 


- their father’s debts extends tv. commercial |. 
| debts, : Ki 


“As, therefore, the deceased father was: - 
the manager of the family and of the busi- 
ness, the- plaintiffs who are two of his sons) 
would also be liable for the, business debts ~ 
as they have not ‘proved that they were - 
tainted with immorality, Both for- this >- 
reason and for the reason that it. was for- 
them to establish :that they had nothing to` 
do with the business. I accept this appeal 
and dismiss the plaintiffs’ suit with costs. 
throughout. 


Z, K. aa Appeal accepted, 
(4) 92 Ind. Oas. 977; A. T. R. 1996 Mad. 323; 23 Èn 


W. 193; 50 M. M. J. 208; (1926) M. W. N. 258; 40 M.. 
21L es 
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there was no doubt in.cases of families of ~ 


this nature that there was a presumption 


of jointness not only of their properties but . 
even as regards the business which they - 


carried on, and that if any member set up 
thata particular portion of the property 
formed his separate property the onus.of 
proving that lay on the member. who so 


- claimed. It was, therefore, held that it was . 


for the person allegingit to prove that in 
fact the business was the separate business 
of the grandfather. Nothing’ could be 
elearer than this finding. ~ ; 

Paragraph 198 (1) of Mulla’s Hindu law 
also is to the effect that the manager ofa 
joint family business has an implied autho- 
rity to contract debts forthe ordinary pur- 
poses of the family- business. It must be 
presumed that this was a family business 
and it was for the plaintiffs-to prove that 
They did 
allege that the debts were contracted on ac- 
count of badni transactions, but, even if 
this were the case, the sons would still be 
liable, for the father could incur debts for 
the business in speculative transactions ag 
they- cannot be said tobe immoral, In this 


connection see Khem Chand v. Narain Das: 


Sethi (3). This same ruling lays down fur- 

ther that where mortgages were effected by. 

a Hindu father of joint family property for 

debts incugred in the ordinary course of 
“(1) 33 P. R. 1870." 


(2) 18 Jnd. Cas. 753; 40 O. 523 at p. 529, : 
- (3) 98 Ind. Cas. 1022; A, I, R, 1926 Lah 41; 6 Lah, 493. 


BOMBAY HIGH COURT... ane 
ORIGINAL CIVIL Jortspiorion Sort No, 613 
OF 1925. 
January 11, 1997... . f 
. Present:—Mr Justice Mirza. 
N ENSUKHGAVRI AND OTHHRS—PLAINTIFFS- 
versus y se : 
` RAJABALLY MULLA ABDUL KADAR, ; 
n a „AND OTHERS—Deraenpants, 
, Civil Procedure Code (Act V of 1908), s. 73, 0. XXI, .: 
r. 52—Partnership action—A ssets, distribution of— 
Procedure—Charging orders, validity of —Rateable `. 
distribution, i NG 
In the case of a partnership the . liability of the 
partners is unlimited. It cannot be restricted to the 
partnership assets dnd thereis no reason why ina 
suit for dissolution of partnership, creditors of the 
firm should be compelled to await the result of a 


are allowed to obtain satisfaction of their decree out 
of the partnership assets, [p, 186, col 2.] | 


18 suit for dissolution of partnership all the 


IY 
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time, sending the moneys to the first attaching Court. 
Ma the balance to the second and so on. [p. 188, col... 


hère is no warrant in the Code of Civil Procedure: 
for the practice introduced in the Bombay. High Conrt- 
` of making charging orders at the instance of creditors 
in a partnership action. The charging orders obtained 
in thésé proceedings are not equivalent to notices 
under O. XXI, r. “52° ofthe Civil Procadure Code. -In 


given effect to. [p. 189, col. 1.] . 
[Oase-law referred to] . ~ 


FACTS.—Rajabally and Damodar were“ 
partners of the Firm. of Mulla Abdul’ 
Kadir-Mulla Ebrahim Kachwalla. -Nensukh- 
gavri and others sued these partners and 
obtained’a money-decree against them on 
30th June, 1925, in Suit. No. 613 of 1925; 
Before the passing of the decree in this suit 
these partners filed Suit No. 440 of 1925 for 
dissolution of the partnership and an interim 
Receiver was appointed in thatsuit, On the 
10th July, 1925, the decree-holders applied 
for execution -of their decree against the 
assets -of the partnership in the Receiver’s 
hands, and a charging order was made: on 
the assets of the firm on the 16th July, 1925, 
The Receiver on receipt of notice of the order 
replied that the partnership suit had been - 
referred to a Commissioner for’ taking 
accounts and referred the decree holders 
to the Commissioner. The decree-holders 
did not accede to this step but applied in 

' Ohambers for an order on the Receiver to’ 
pay their amount. The application was. 
adjourned till the completion of the examina- 
tion of the accounts. The Oommiassioner 
was subsequently directed by the Court to 
call in the claims of creditors of the firm 
and to investigate and make a report on. the 
same, The Commissioner acted according- 
ly and made report of the claims of all the 
creditors investigated including the decree-- 
holders in Suit No, 613 of 1925, These 
decree: holders applied to the Chamber Judge 
again for an order of payment and. his Lord- . 
.ship, Mirza, J , before whom the application 
was made, directed them to take out a sum- 
mons The decree-holders took out sum- 
mons accordingly. 

Mr. Mulla, forthe Plaintiffs, . 

Mr. Kanga, Advocate General, for De- 
fendant No. 2. 

JU DGMENT.—[His Lordship stated the 
facts and continued as follows :—] This is 
a Ohamber summonstaken out by the plaint- 
‘iff in Suit No. 613 of 1925 for'an order that 
the Receiver appointed in Suit No, 440 of 
1925 do pay to the’ plaintiffs the sum of 
Rs. 23,406-3-0 and costs of the suit when 
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taxed and further intereston judgment -till 

payment out of the funds in the hands of 
the Receiver belonging to the. partnership. 
firm of Mulla Abdulla Kadar Mulla Ebrahim 


. Kachwalla in priority to thé claims of the 


other creditors of the said partnérship- firm 


.and for costs of the summons. 
` such cases the provisions of O. XXI, r. 2, should be °° 


It appears- that-the charging. order in ` 


- favour of the. plaintiffs -is prior in date to 


the other charging orders- obtained herein.- 
In the. course of these proceedings the plaint- 
iffs, after they. had proved their claim before 
the Commissioner, seem to have acted on 
the assumption that in respect of their claim 
they were entitled to rank pro rata only 
along with the other creditors of the part- 
nership. The change in their attitude was 
probably due to the fact that recently I have 
had to consider the nature and effect of 


. Buch charging orders against partuership 


assets, and have held, in my judgment, that 
such charging orders were not justified, but 
could only be regarded as substitutes for 


. notices under O. XXI, r. 52, and that if 


they came nnder that description the first 
cattaching creditor of the assets in the hands 
of the Receiver would have priority against 


-the subsequent attaching creditors, 


The summons is opposed by the remain- 
ing creditors of the partnership—both those 
who have obtained charging orders or - 
notices under O. XXI, t. 52, and those who 
-have.not obtained any such as well as those 
who have not yet obtained any decrees in 
respect of their claims, They all contend 
that in the events that have happened the 
Oourt should distribute the assets of the 
partnership among the creditors rateably, ` 


In Kaha v Alli Mahomed.Haji Umer (1), 
Farran,J., laid down a proposition the appli- 


‘cation of which in matters subsequent to ib 


has led to some difficulty. The Principle . 


- there enunciated was that, where a fund, 


such as the assets of a partnership, isin the 
hands of the Court through its officer, the 
Receiver, one out of the whole body of cre-: 
ditors against the fund will not be allowed 
to gain priority over the rest by the. ex- 
pedient of attaching the moneys in- the 
hands of the Receiver.. Such an attachment 
would be an interference with the Court's 
possession through its officer, the:Receiver, 
and may not, therefore, be made. without 
the Court's leave first obtained; which leave 
will not be granted except on such terms as . 
will ensure equality between the -creditors, ` 


` (H) 16 B. 577; 8 Ind. Deo, (xN. s.) 863, 
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The plaintifs, in that case, had obtained a 
acres against the defendant and had at- 

tached moneys in the hands ofthe Receiver 

‘appointed in asuit which was filed in the 
High Ceurt by certain creditora of the de~ 

fendant, who were Receivers of his- share in 

a cerkain partnership business against the 

partners of the defendant in that Business 

for dissolution and winding up of the part- 
nership. The decree in that suit dissolved 
the partnership, appointed a Receiver and 
referred the suit to the Commissioner for 
taking accounis of the partnership and to 
ascertain the share dus to the plaintiffs, 

‘The plaintifs in the partnership action 

before Farran, J., were probably the Receiy- 
ers in execution proceedings againat the 
share of-the defendant in the partnership 

business. Such assets, when realised, would 
be realised in execution and the principlefof 
the pro rata distribution would apply to 
them in so far as ihe then 
ments were concerned. The creditor in the 
suit before Farran, J., had Fought to attach 

-the assets realised by the exertion of the 

‘Receivers in-execution to the detriment- of 

the attaching creditors on whose behalf the 

Receivers were acting, The attaching credi- 
tor had not obtained leave of the Court 


before attaching the assets and the attach-. 


‘ment was clearly on that account wrong. 
The remarks of the learned J udge regard- 
ing the principle to be applied, in my 
opinion, are only obiter dicta and do not 
form the ratio decidendi of his decision. 
The learned Judge remarks (page 579*):— 
“No Court of Equity would render any 
assistance to a creditor seeking by a side 
wind, such as this, to gain an advantage 
over his fellow creditors, A fortiori must 
that be the case where, as here, the creditor 
has obtained no leave before he took steps 
to interfere with the Receiver’s possession, 
for such an interference the. taking out ofa 
prohibitory order clearly amounted to.” 
The decree with which Farran, J., was 
` dealing contained no direction to take the 
accounts of the debts and liabilities of the 
partoership. The learned J udge remarked 
that if it were an ordinary parinership 
decree for winding up the Partnership 
if would contain such a’ direction and 
that although in form it did not contain 
that diregtion, it was probably intended 
tb contain it, and for the Purposes of 
. ‘the application before him, he must treat 
itessuch. He, therefore, treated the decree 
*Page of 16 B.— Ed.] £ 3 
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a5 one under which the Commissioner would’ 
ascertain the debts dus by the partnership 
and pay them rateably. With great respect 
it seems.to me that. the opinion ‘exprassad 
by the learned Judge on this point is not 
correct, Form 22, Appendix D, to the Firs 
Schedule‘of the Code provides the form: in 
which a final decree in a suit for dissolu- 
tion of partnership and the taking of part- 
nership accounta is drawn.up. -The form ig 
as followé:— 

“It is ordered that the fund now in Court, - 
amounting to the sum of Rs, . - be 
applied as follows:— 

1. In payment of the debts due by the 
partnership set forthin the certificate of 
a (Commissioner) amounting in the whole 
to Rs. . ees 

2, In payment of the costs of all parties 
in this suit, amounting to Rs. 

3. In payment of the sum of Rs. 
to-the plaintiff as his share-of the partner- 
ship assets, of the sum of Rs. , being 
the residue of the said [sum of Rs. 
now in Court, to the defendant as his share 
of the partnership assets...” 

It is clear from this form that what is 
contemplated is not a payment by the Qom- 
missioner pro rata to the ereditors of the 
partnership, but what is contemplated is 
that in order to enable thepartners to obtain 
the fruit of the dissolution of the partner- 
ship, all its liabilities should be first. paid 
off in full, secondly, costs of all parties 
should be paid off in full and then the divi- 
sion should take place. The form in an 
administration suit is necessarily different. 
In .an administration suit, the Court is > 
invited to administer the estate of the 


‘deceased and is in possession of all the 


assets of the deceased. In the case of a 
partnership the ‘liability of the partners is 
unlimited. It cannot be.restricted to the 


- partnership assets and there is no: reason 


why creditors should be compelled to 
await the result of a partnership account 
between the partners before they are allow-~ 
ed to obtain satisfaction of their decrea 
out of the partnership assets. 


In Sidlingappa v. Shankarappa (2), our 
Appeal Court, consisting of Candy, Ag. O. J., 
and Chandavarkar, J., have referred to 
Kahn v. Alli Mahomed Haji Umer (1), with 
approval. They state (page 5594): — | 

“We think, having regard to the principle 


(2) 27 B. 556; 5 Bom. L. R. 529. 








- *Page of 27 B.—[Ed.]. 
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laid down by Mr, Justice Farran in the 
case of Kahn v. Alli Mahomed Haji Umer 
(1), followed in the case of Mahommed 
Zohuruddeen v. Mahommed Noorooddeen (3), 
itis very doubtful whether suchan execu- 
tion can beallowed. An officerofthe Court 
is now executing that decree, and collecting 
the assets of the lats firm and paying the 
debts of the firm, the decreetholders in 
the latter suit ranking as creditors of that 
firm.” 

I had occasion to point outin Kesserbat 
v, Kaku (4), that the statement madeiby 
the Appeal Court as above quoted was not 
necessary for the decision of the appeal 
which was before them, and is only in the 
nature of obiter dicta. 

‘In Visvanadhan Chetti v. Arunachalam 
Chetti (5), a Full Bench of the Madras High 
Court considered the effect of O. XXI, r. 
52, .and held that where the property 
attached was in the custody of the Court, 
it was the duty of such Court to hold it at 
the disposal of the attaching Court and 
it was the duty of the attaching Oourt, if 
the property attached was money, to call 
upon the custody Court to pay it into the 
attaching Oourt and, in other cases, to 
provide for the realization of the property, 
and to divide the money or proceeds 
rateably between the attaching decree-holder 
and the other decree-holders who are entitl- 
ed to distribution under s. 73, Civil Proce- 
dure Code, viz, those who have applied to 
it for execution before the receipt of such 
assets. Where the property in the custody 
Court is the subject of several attachments 
in execution of several decrees the custody 
Court must award priority to the first in 
point of time. Ifthe other decree-holders 
want to share in the rateable distribution 
they must apply in time to the first attach- 
iag Oourt. The power conferred on the 
custody Court by the proviso toO. XXI,r. 
52, Oivil Procedure Code, to determine 
claims to priority, etc., does not entitle the 
custody Court itself to distribute the assets 
rateably among the attaching decree-holders. 
Where the atiaching Oourt and the custody 
Court are the same, there is a receipt of 
assets within the meaning of s. 73, Civil 
Procedure Oode, only when so much of the 
money standing to the credit of the judg- 
ment-debtor as is necessary to satisfy -the 


(3) 21 O. 85; 10 Ind Dec. (x. s.) 689. 

(4) 106 Ind. Cas. 118; 29 Bom. L. R, 665. 
(5) 60 Ind. Cas. 302; 44 M. 100; 39 M. L. J. 608; 12 
L. W. 744; 28 M. L. T. 412; (1921) M. W. N. 14 (F. B.). 
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decrea-holders who havé spplied' to it for 
execution, is ordered to be transferred to 
the credit of the first attaching creditor's 
suit. Order XXI, r. 52, requires that, where 
the property to be attached is in the 
custody of any Court or public officer, the 


“attachment shall be made bya notice to 


such Oeurt or officer, requesting that such 
property may bs held subject to the further 
orders of the- Court from which the notice 
is issued: provided that, where such pro- 
perty is in the custody of a Oourt, any 
question of title or priority arising between 
the decree-holder and any other person, not 
being the judgment-debtor, claiming to be 
interested in such property by virtue of 
any assignment, attachment or otherwise 
shall be determined by such Court. Wallis, 
O. J..,commenting on the proviso to O, XXI,. 
r. 52, says (page 107*) :— | 

“ This will include claims questioning the 
title of . the judgment-debtor and other 
cases, but taking thepresent case of the 
property inthe custody Oourt being made 
the subject of several attachments in execu- 
tion of several decrees, the custody Court 
is then in my opinion required by the pro- 
viso to determine which of these attach- 
ments is entitled to priority, and in the 
absence of any legislative provision...to 
‘award such priority to the first attachment 
in date because that attachment became 
complete on the service of the notice on 
the custody Oourt and subsequent attach- 
ments cannot, in the absense of express 
legislative provision, affect the right of the 
first attaching creditor to have the attached 
property realised in execution of his decree 
and distributed rateably among the decree- 
holders entitled under s. 295, now s. 73, in 
satisfaction of their decrees. If the other 
decree-holders want to share in the rateable 
distribution, their proper course is to apply 
in time, if they can, to the attaching or 
executing Court; and if, instead of doing 
so, they choose to attach the property in the 
custody Court, the result will be that the 
attaching decree-holder who is second -in 
point of time willbe entitled to proceed in 
execution against any balance that may be 
left in the hands of the custody Oourt after 
the full satisfaction of the decree of the 
first attaching decree holder and of the 
other decree-holders who haye entitled 
themselves to rateable distribution under 
s. 295, now s. 73, in executing his decree,” 

This Full Bench judgment is referfed to 

*Page of 44 M—[Fd] 
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in Nachtappa ` “Chettiar v. 
of the Fall Bench decision (page 513*) :— 


“The whole matter was, however, re-con- 
sidered in Visvanadhan Chetti v. Aruna- 
chelam Chetti (5) by a Full Bench of this’ 


Court and the proper-interpretation of s, 
73 was laid down. 
mous. It was held that ‘assets held by a 
Court’ did not include all money lying 
in Oourt tothe credit of. the judgment- 
debtor -but only the assets levied in execu- 
tion or paid into Court in satisfaction of the 
- decree under execution, and that there is 
no receipt of assets within the meaning of 
sB, 73 until the Court holding the money 
comes to the conclusion that. no objection 


exists, and ordersthe money to be transferr- 


ed to the credit of: the first attaching 
creditor's suit, the decree in which it is 
engaged in- executing.” 

It isclear from O. XXI, r. 52, that the 
moneys in the hands of the custody Court 
are not moneys which are realised with- 
in the meaning of s. 73 and, therefore, 
no pro rata distribution of such moneys 
can take place among the attaching, ‘credi- 
tors at that stage. Rule 307-ofour High 
Oourt Rules would enable tha, judgment- 


creditor who has obtained an “order, under . 


O. XXI, r. 52, to have a garnishee.. ‘notice 
issued-tc the Receiver. . 

Where notices under O. XXI, r. 49, are 
served on the Receiver and'in pursuance of 
a garnishee orother order of the Court he 
pays in the amount in respect of any such 


notice into the Sheriff's office, all execution ` 


creditors whose attachments are registered 
in the Negative Book of the Prothonotary 
before the realization of the assets by 


the Sheriff would be entitled to pro rata dis- ` 


tribution. In case the property in the cus- 
tody Court has been attached at the in- 
stance of different Courts the - custody 
Court would seek to satisfy such attach- 
ments not pro rata, but in order of time, 
sending the moneys ‘to the first ‘attaching 
Court first the balance to the second and 
so on. 

I must now consider whetherihe charg- 
ing orders obtained by the plaintifis and 
other decree-holders amount to attachment 
proceedings. 
recognize@them as such. They are not 
entered in his Negative Book. The history 

(6) 72 Ind. Cas 820; 46 M. 506; 44 M L. J. 413; 17 L. 
W. 390; 32 M. L. T. 198; A. I.-R. 1923 Mad. 505. 
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Subbier (6), 
Schwabe, O. J. thus summarizes the effect’ 


‘The Court wa$ unani- 


The Prothonotary has not ` 
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of these charging orders in our Courts.. 


shows that they are a misapplication ofa: 


certain ` practice, which ' prevails on the 
‘point in England. Macleod, J. is eaid to 


“have started the practice and his judgment, 
in Haji Ismail & Co. v. Rabiabi (7) is gener-. 


‘ally relied upon. Prior to this case a men- 


tion of the practice isto be found in the, . 


Appeal Court judgment in Shidlingappa.v. - 


Shankarappa (8). The judgment of Macleod, 
J., was based upon certain remarks con- 
tained in Kewney v. Attrill (9). The effect of 


such charging orders in England on assets, 
of a partnership in a partnership suit, 


where the assets are held by the Court, 
through its Receiver is that the charging 
order gives priority to the person who ob- 
tains it as against every subsequent creditor 


as well as the trustee in bankruptcy of. 


the ‘debtor. An exception is made in 


favour of the attorneys’ lien for costs under | 


the Solicitors’ Act, 1860, The- charging 
order under the Solicitors’ Act is held in 
England to have a retrospective effect 
and whether that charging orderis obtained 


by the Solicitors in England prior to or. 


subsequent to the charging order con- 
templated in.-Kewney v. Attrill (9) the 


‘Solicitor’s charging order will prevail. That 


was recognized in Ridd v. Thorne (10). 
sar Annual Practice for 1926, at page 
807 
orders similar to the one made in Kewney 
v. Attrill (9) are frequently made being 
substitutes for leave to issue execution 
notwithstanding , the possession of a Re- 
ceiver, though they are not, strictly speak- 
ing, charging orders; they are valid against 
the trustee in bankruptcy of the partners 
but do not override the right of the 
Solicitor for the plaintiffto a charging 
order for costs under s,28 of the Solicitors’ 
Act, 1860.. ` 


In Shidlingappa v. Shankarappa (8) 
Chandavarkar, J., refers to Kewney v. Attrill 
(9) with approval. The remarks made by 
the learned Judge, however do not form 
the ratio decidendi of the Appeal Court's 
decision and must be regarded as obiter 
dicta. The learned Judge states (page 
179*) :— 

(7) 4 Ind. Cas. 125; 34 B. 484; TL Bom; L. R. 1062,” 

(8) 28 B. 176; 5 Bom. L., R. 912 


(9) (1886) 34 ‘Ch D. 345, 56.L. J. Ch. 448; 35W. R. .. 


191; 55 L. T. 805 
(10) (1902) 2 Ch. 344; 71 L, J. Ch. 624; 50 W. R. 542; 
86 L. T 
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_“By- the appointment of a Receiver the ` 


Court must be taken to have aimed at 
equality amongst the. creditors. It was 
open, of course, to any creditor of the 
partnership to sue the partners and obtain 
a decree for the recovery of his debt ; but 
no creditor, after the appointment of a 
Receiver, could execute, any decree, obtain- 
ed. after that appointment, to the prejudice 
of other creditors of the partnership. To 
obtain satisfaction of ithe was bound to 
goto the Court which had appointed the 
Receiver and take its directions, That was 
_Tecognized as the law in such cases in 
Kewney v. Atirill (9)." 
In Haji Ismail & Co, v. Rabiabai (7) 
‘ Macleod, -J., gave priority to the attorneys’ 
` lien, for costs against the claims of attach- 
ing creditors on partnership assets in the 
hands of a. Receiver. The learned Judge 
also remarked that in a case relating to 
partnership assets in the'hands of a Re- 
receiver appointed by the Court judgment- 
creditors of the partnership should not 
attach the assets but obtain charging orders 
in .the form proposed in Kewney v. Attrill 
(9) The remarks in Shidlingappa . v, 
- Shankarappa (8) were, however, understood 
to mean that what Kewney v. Attrill (9) 
decided was that in spite of the charging 
order in favour of the judgment-creditor 
all creditors of the partnership irrespective 
of their being attaching creditors. or 
having obtained charging orders were to 
share rateably ifthe assets of the partner- 
ship were held by a Receiver, A some- 
what -anomalous position was created by 
the practice whereby charging - orders 
were made for the asking but were valu- 


less to give priority against any class of- 


creditors. That practice led to a great 


deal of difficulty and hardship in the case ` 


of genuine judgment-creditors, anxious to 
have their decrees satisfied out of the 
partnership assetsof their judgment-debtors:; 
Oollusive partnership suits were filed and 
‘bogus Receivers appointed: in them in 
order to delay and defeat the creditors. I 
see no warrant in the Code of Civil Pro- 
‘cedure for the practice introduced in the 


judgment the provisions of O., XXI, r. 52, 
should be given effect to. I am not pre- 
pared to regard the charging orders obtain- 
‘ed in these proceedings as. equivalent to 
‘notices under O, XXI, r, 52. Those charg- 
ing orders will be discharged, To serve 
the enda fof justice I shall, however, give 
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„so wish it in the meanwhile 
“leave “to attach the moneys in the hands 
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a direction to the Receiver not to pay any 
moneys into the Sherifi’s office in pursuance 
of any garnishee notice served upon him 
or otherwise, for one month from to day: 
It is open to all decree-holders: who may 
to obtain 


of the Receiver andto have their. claims 
in attachment registered with the Prothono- 
tary under O. XXI, r. 52. When tbese 
moneys are paid into the Sheriffs cfiice 
such creditors, in my opinion, will be en- 
titled to raak pro rata. All creditors, who 
have notobtained decrees and have been 
misled by the notice of the Commissioner 
in inviting them to prove- their claims 
before him, may, if so advised, file their 
suits, obtain decrees and attach. It may. 
be open to them in case the partners have 
committed any act of insolvency to have 
them adjudicated insolvents and then all 
creditors will ehare rateably in the insol- 
vency proceedings, I think this is a fit 
matter in which I should allow every 
creditor appearing before meto tack onthe 


- costs of the summons to his claim, Counsel 


certified. -The directions I have already 


given on the priority of certain ‘claims re- ` 


lating to the payment of taxes ete. will 
stand. 


Z. K. Order accordingly, 


.PATNA HIGH COURT, 
Sroonp CiviL APPEAL No. 1349 or 1924, 
-June 21, 1927.: 
: Present :—Sir B. K. Mullick, KT., Acting 
, Chief Justice, and Mr. Justice Wort, | 
JOKHU GOSAIN AND anoTaur—Dorunp- | 
ANTS—APPELLANTS | 
pager ` VETSUS i 
GANESH SINGH AND OTRERS—PLAINTIFFS 
= < — RESPONDENTS 
. Hindu Law—Joint family—Alienation by father— 
Suit by alienee for possession—Burden of proof— 
Absence of legal necessity or antecedent debt—Pur- 
chaser’s right to recover money enjoyed by son—Laches, 


€ effect of. > ~ 
form of these charging orders.: In my ` 


In a suit by a purchaser of joint family property 
from_a-Hindu father to recover possession of such 
property the onus is upon the purchaser to show in 
the first instance that there was eitfer necessity or 
benefit or proper inquiry or an-antecedent debt. It 
is only when the burden has been shifted by some 
prima facie evidence that the sons can be called 
upon to show that the transaction was illegal or 
ace or otherwise not binding on them, |p, 140° 
ep 1 Oe = 4 A 


In such a suit the purchaser will ordinarily be 
entitled to recover such part of the consideration as 
has been enjoyed by the sons, even though he is not 
able to prove legal necessity or antecedent-debt in 
the absence of any special reason disentitling him 
from such relief. [p. 191, col. 2. 

Modhoo Dyal Singh v. Golbur Singh (3), followed. 

But the Court will refuse to grant him thés equit- 
able relief where he is clearly guilty of laches. [p. 192, 
col. 1 


Appeal against a decision of the District 
Judge, Patna, dated the llth July, 1y24, 
reversing that of the Munsif, Patna, dated 
the 24th September, 1923, ; 

Messrs. A. B. Mukharji, Upendra Nath 
Banerji and Ajodhya Prasad, for the Ap- 
pellants, . 

Mr. S. N. Roy, for the Respondents. 

: JUDGMENT. } 

Mullick, A. C. J.—The plaintiffs sue 
for declaration of title to and confirmation 
of possession or, in the alternative, recovery 
of possession in respect of 44 bighas of 
land. This land is halfof an area of 
9 bighas which was purchased by the 
plaintiffs on. the one hand and Gambhir 
Singh and Baldeo Singh on the other by a 
registered sale-deed, dated the 26th Novem- 
ber, 1910, from the father of the defendants 
for a price of Rs. 1,500. By a private parti- 
tion the plaintiffs claim to bein separate 
possession of 44-bighas, 

An attempt was made toshow thatthe 
plaintiffs are in direct possession; but the 
finding of both the Courts below is that 
the vendors of the plaintiff were in posses- 
sion by receipt of rent from tenants. 

The cause of action against -the defend- 
ants is said to have arisen on the 30th July, 
1921, when notwithstanding the sale to the 
plaintifis, the defendants succeeded in get- 
ting their names recorded as proprietors in 
the registers of the Collector. 

The trial Court found that the plaintiffs 
had not been able to show that there was 
necessity for the sale or that the plaintifis 
were bona fide purchasers after inquiry. 
He also found that the plaintiffs had 
never got possession either direct or by 
collection of rents and he, therefore, dis- 
missed the suit.’ 

Inappeal the District Judge found that 
the land was in the possession of ratyats 
and that the plaintifs were entitled to be 
entered inè the Collector's registers as 
proprietors. He was of opinion that 
“when -a father, as the head cf a joint 
family, elienates joint family property, 


prima facie there is a presumption as: 


agsinst his eens that the alienaticn was for 
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the benefit of the family, and the sons can- 
not repudiate the alienation unless they 
can chow that it was for an illegal or im- 
moral purpose. ” , 

As there was no evidence to prove that 
thé sale was made for an illegal or immoral 
purpose, thedearned Judge held that the 
plaintiffs’ title was good. . 

It seems to me that the learned Judge 
is in error in his statement of the law. The. 
plaintifs must prove their title. The pro- 
perty is ancestral and the father had mo . 
right toselleither his share or the share 
of his sons except for necessity or for the 
benefit ofthe joint family. Evidence was 
given before the Munsif that the property 
was distant from the family homestead and . 
was difficult to manage; but the learned 
Munsif found that this was not proved, 
The learned District Judge has thrown the 
onus upon the defendants to prove that the 
sale was made for an illegal or immoral 
purpose whereas he ought to have held 
that the onus wes upon the purchaser to 
show in the first instance that there was 
either necessity or benefit or proper inquiry 
or an antecedent debt. It is only when 
the burden has been shifted by some prima 
facie, evidence that the sons can be called 
upon to show that the transaction was ille- 
gal or immoral or otherwise not binding on 
them. 

The appeal must, therefore, be re-heard 
by the learned District Judge and disposed 
of according to law. 


The learned Vakil for the respondents, 
however, makes an offer. He says that he 
is willing to give up his title tothe pro- 
perty on receiving his half share of the 
consideration money and that in any 
event he is entitled in equity to compensa- 
tion of some kind. The appellants decline 
to settle on these terms and they contended 
that there is no equity in the plaintiffs’ 
favour. They cite Badam v. Madho Ram 
(1) and Madho Parshad v. Mehrban Singh 
2 


'in Modhoo Dyal Singh v. Golbur Singh 3) 
it was held that it was proved that the pur- 
chase money was carried to the assets of the 
joint estate and that theson had had the 
benefitof his share of it, he could not re- 


(1) 66 Ind. Cas. 19; 2 Leh, 338; A. I. R. 1922 Lah, 
24] < 


(2) 180. 157; 17 J.A. 194;5 Sar. P, O. J, FSG 
Rafique and Jackson's P, C, No, 121; 9 Ind. Dec. (x. 8.) 


105 (P. 0.). f ; 
(3) 0 W. R. 511; BL. R. Sup, Vol, 1018 (F, B), 


(106 I. ©. 18277 


cover his share of the estate without refund- 
ing his share of the purchase-money. This 
view was affirmed in Honooman Dutt Roy 
v. Bhagbut Kishen (4) although it was ob- 
served in that cass that it would depend 
on the facts of each case upon what terms 
the sons would be entitled to recover their 
share. The liability of the song to refund 
the purchage-money was again affirmed in 
Koer Hasmat Rai v. Sunder Das (5). That 


was a suit for partition by the sons against ` 


the purchaser and also the father, and it 
was held that the sons would be entitled 


to recover their share of the property on. 


refunding the whole of the purchase-money, 
The. case was decided not on the equity 
arising out of their enjoyment of a part of 
the purchase-money (even though there was 
no proof of legal necessity) but on their 
liability to pay their father’s debt, The 
Court was of opinion that the sons might 
have recovered the whole of the property 
ifthey had so framed their plaint; but that 
as they had only asked for the recovery of 
their fractional interest they would be 
limited to that relief, notwithstanding 


their liability for the whole of the purchase- . 


money. This result was the natural conse- 
quence of the view that as soon asa de- 


cree for partition was made, a debt was- 


created against the father which the sons 
were liable to pay. The correctness of this 
view, however,-has been recently criticised 
in Sreenivasa Aiyangar v, Kuppuswami 
Aiyangar (6),and it has been pointed out 
that the partition decree dated back to 
the date on which the plaint for partition 
was filed and that it could not be said that 
on that date there was any debt due by the 
father by reason of his having made a sale 
in respect of which there was a total failure 
of consideration. It was further pointed out 
that at most the father incurred a liability 
for damages, contingent on the event of the 
sale being set aside which could in no 
sense be called a debt incurred onthe date 
of the sale, 

It does not seem that in the above case 
there was any evidence that any portion of 
the purchage-money had been spent for the 
benefit of the sons and, therefore, the 
equity arising against the sons was not con- 
sidered; but I think it is clear that where 


iB 15 W., R. F. B. 6; 8 B. L. R. 358, 

106) 11 O. 3896; 10 Ind. Jur, 26; 5 Ind. Dec, (N. e.) 
(6) 64 Ind. Gas, C99; 4L MI 801; 14 L, W, 78 (1921) 

M, W, N, 630, ' 
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there is such evidence the sen would not 
be permitted to recover his share of tke 
property without. doing equity by re- 
funding his share of the purchase-money. 

In the present case the plaintiffs pur- 
chasers might have sued the father for 
damagee*for failure of title and if they 
had obtained a decree, they would have been 
entitled to enforce-it against the sons either 
on the footing that they were under a pious 
obligation or on the footing that they were 
in possession of the father's share of the as- 
sets of the family, 

The purchasers might aleo have sued the 
sons as the heirs of their father for damages 
arising out of the contract of sale, but they 
have not done’so. 

The only question is whether, in the event 
of failing to show that the sale was for legal 
necessity or for the benefit of the joint 
family or for an antecedent debt or after 
proper inquiry, the purchaser in a suit for 
the possession of the land can enforce an 
equity against the son arising out of 
his enjoyment of apart of the purchase- 
money, - 

In Moyna Bibi v. Banku Behari Behari 
Biswas(7)themotherofaMuhammadan minor 
had mortgaged the minor'sland tothe plaint- 
if and the plaintiff sued to enforce that mort- 
gage. It was held that asthe mother was’ 
not the legal guardian the transaction was 
void and even though the minor had been 
benefited by the transaction the mortgagee 
could neither enforce his mortgage nor re- 
cover the consideration money which 
had been applied for the minor’s benefit, 

I think, however, that the decision of the 
Full Bench in Modhoo Dyal Singh's case (3) 
authoritatively lays down the principls of 
a Mitakshara son’s liability for money of 
which ke has had the enjoyment even 
though it was not borrowed for legal neces- 
sity. That case has not been overruled and 
I see no difference in the application of the 
principle whether the son is a defendant or 
a plaintiff, 

I think, therefore, that the plaintiffs in 
the present case would have been entitled 
to recover such part of the consideration 
as had been enjoyed. by .the sons in the 
absence-of any special reason disentitling 
them from such relief, e 

But here upon the findings there is such 
special reason. It has been found ky the 
Munsifand aleo, though not very clearly, 


_ (7) 2300. 478; BO, W A, 682, 
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by thé District ‘Judge i in ‘appeal that the 
plaintifs have not'at any time been in 
possession since the date of the sale, that is 
to say, for néarly twelve years. It also 
appears to be a fact that the plaintiffs have 
never attempted to recover possession dur- 
ing this time. ‘This is clearly 8 case of 
laches which debar the plaintiffs from any 
‘equitable relief. 

Therefore, it will not be necessary for the 
District Judge to consider whether the 
plaintiffs are entitled to recover any part of 
the purchase-money. 
` All that the District Judge will have to 
determine when he re-hears the appeal is 
whether the plaintiffs have proved legal 
necessity or benefit tothe joint family or 
inquiry or an antecedent debt. If they 
fail to-justify the sale on any-of these 
grounds, the decree of the learned Munsif 
will bé affirmed. If they succeed, they are 
, entitled to recovery of possession. 

The decree of the District J judge i is, there- 


- fore, set aside, and the case is remanded 
Costs will 


for disposal according to law 
abide the result, 
Wort, J.—I concur. 


AN. AL Case remanded. 


ALLAHABAD HIGH COURT. 
Sgeconp O1vin APPEAL No. 434 oF 1926. 
May 27, 1927, 

Present :—Mr, Justice Sulaiman and Mr. 

Justice Banerji. ; 
BOBRA SRI RAM—PLAtNTIFF— 
T : . 


i R ALA SHANKER BAHAI anD oTanrs— 
© DEFENDANTS— RESPONDENTS, - 

Agra Pre-emption Act (XI of 1922), as. 1 (8), 8— 

Customary right of pre-emption in Munietpa? area, 


whether abrogated, 
The Agra Pre-emption Act of 1922 has not "abolishes 


ed the customary right of pre-emption in Municipal 


areas to which the Act is not applicable.: 


Second appeal from a decree of the Third 


Additional ‘Subordinate Judge, Aligarh, re~ 
‘-versing thát :of the Munsif, Jalesar. - 
Messrs? Girdhari Lat Agarwala- and J. S. 
Gupta, for the Appellant. - 
ere Lal Banerji, for: the Respond- 


P UDGMEN T.—This is 8 plaintifi's 
appeal arising out of a guit for pre-emption 


BOHRA SRIRAM v, JWALA SHANRER SAHAT, 


cl, 
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of property situated ‘within the Municipal 
limits of the town of Jalesar. There were 
many points in dispute and the Court of 
first instance framed no lessthan four issues, 
Oaeof the points was whether in view of 
the passing of the Agra Pre-emption Act, 
ths suit was not maintainable. The Court 
of first instance in a clear judgment held 


that the Agra Pre-emption Act was not 
.applicableto the suitand the case was go- 


verned by the old law. It then proceeded 
to consider the other issues and ultimately 
passed a decreein favour of the- plaintiff. 


The lower Appellate Court has reversed that 


decree on the sole finding that under the 
Agra Pre-emption Act, all other rights of 
pre-emption have been abrogated.. 

We are of opinion that the lower Appellate 
Court has erred in this conclusion, Section 
1, sub-cl. (3) of the Act clearly provides 


within the limita of a .Municipality, 
-Cantonment, Notified area or Town 
area. Then s. 3 provides that no right 


of pre-emption ‘shall be enforced in 
respect ofa transfer made after the com- 


` mancement of this Act of añ interest in ~ve- 


lation to any area to which this Act ‘applies 


except in accordance with the provisions of 
this Act, 


It then proceeds to make a special, 
exception in favour of the Muhammadan 


Law. On the wording of these two 
sections . it is quite clear that the 
customary right of. pre- emption ‘haa 


been abolished only in areas.to which 
this Act : applies. Section -3 contains no 
other prohibition. It is not wide enough to 


abolish pre-emption even in areas to which - 


the Act does ‘not apply. Section 1, sub- 
(3) clearly makes the Act inapplic- 
able to a Municipality. In ‘our. opinion it 
followsthat the Act has not ‘abolished a 
customary right of pre-emption within a 
Municipal area to which the Act is mot 
applicable. 

“The present case: “must, therefore, bå go- 


verned by any custom that may Prevail in, 


the town,” 


We, accordingly- ‘alice thie appeal _ and 
- setting aside the decree-of the lower Ap- 
pellate Court, send the case back to that © 
: Oourt for disposal of the’ remaining ` points 


in dispute. The plaintiff appellant will 


have his costs of this appeal from -the de- ` 


fendants-respondenta, 


A N, A A ppeal-allo wed, 
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that it does not apply to any area included. . 
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PATNA HIGH COURT. 
-MiscaLiaNnzous Jupiorat Case No, 137 

oF 1926. i 
- ‘August 11, 1927. 7 
` Present:—Sir B, K. Mullick, Kr., aged 
Chief Justice, and Mr. Justice Sen. - 
BRIJ RAJ- RANG eee 


COMMISSIONER « om INCOME TAX - 
: . — RESPONDENT. 

Income Tax Act (XI of 1922), ssi 22 (4), 28 (4), 66 

—Failure to comply with notice after filing of return 
--Summary assessment under s. 23 (4); 
Reference—Duty of Commissioner. 
- Failare of a person to comply with. notices issued 
by an Income Tax Officer under s. 23 or s. 37 of the 
Income Tax Act, 1922, after the filing of a return 
does not authorise the officer to make a “summary 
assessment to the best of his judgment under cl, (4) 
of s.» 23 of the Act. 

A notice under s 22 (4) contemplated by s. 23 (4) 
of the Act concerns only the stage before the filing of a 
return. 

In a reference under the Tncorie . Tax Act it 
is not sufficient for an assessee, to ‘suggest to 
the Commissioner. the questions of law.’ lt is for 
‘the Commissioner to find the facts first and then 
to state the point of law - which arises out of those 


facts and on which he desires the opinion of the High’ 


Court. 
“ Appeal from an order of the Commis- 


_ sioner, 
dated the 16th March, 1926, 

Megara. K. P. J ayaswal and 5. P. Asthana, 
for the Appellant. ` 

Mr. C. M. Agarwalla, for the Respondent. 
. | JUDGMENT. 

Mullick, A. C. J.—It is difficult fo 
understand what is the special question, 
oflaw upon. which the Gommissioner of 
Income Tax is asking for an opinion. It 


“ig not sufficient for- an assessee to suggest 


‘to the Commissioner the questions of law. 
It is for the Commissionér to find the facts 
first and. then’ to state the -point of law 


which arises out of those facts and on which ` 


he desires our opinion. He may then, if he 
likes, | give his own opinion on the oase.: 
Both parties, however, have agreed before 


us to askour opinion on ‘the following ques- ` 


tion oflaw: 
- “Tg an: assessment under B. 23, cl. (4) of the 
Indian Income Tax valid in this case?” - - 
. The answer depends upon whether or not 
a breach of s. 22 (4) was committed. . 
- Accounts -or -documents can be called” 
for by-the Income Tax Officer under-s. 22 (4) 
-after issue of- notice and before the filing of 


the ‘return. - 


After the filing of:-the. retirn--68, 23 (2), < 


4 23. (3)-and 37- give- ample- powers- to the. 
jacomo Tax Officer- to call or whatever 


18 


` BRI RAJ- RANG, LAL v connissrowee. OF v indsite Pat,’ 


legality ‘of— 


Income Tax, Bihar and Orissa,” 


"costs of this. progoeding, Wenang -fes ave 
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documents he requires. The failure to 
comply with any of the notices under these 
sections does.. not authorise the Income. 
Tax Officer to make a summary assessment 
to the best of his jud gment under cl. (4) of 


"8. 23. 


This,last mentioned sistas runs as fol- 
lows:— . 

“TE the- principal Gien of any company 
or any other person fails to make a return 


-under sub-s. (1) or sub-s. (2) of's, 22, as the 


case-may be, or fails to comply. with all. the 
terms of a notice issued under sub-s. (4) of 
the same section or, having made a: return, 
fails to comply with all the terms of a 
notice-issued under sub-s. (2) of this section, 
the Income Tax Officer shall make. the as- 
sessinent to the best of the judgment. 

The words “or having made a return” 


- would be quite unnecessary if they were 


not intended to be in sharp antithesis to 
the preceding words-and to show that in the 
view of the Legislature a notice under s. 22 


- (4) concerns only the stage before the filing 


of a return. Duni Chand-Dhani Ram v.° 
Commissioner of Income Tax, Punjab (1) ` 
and Pitta Ramaswamiah v. Commissioner of 
Income Tax, Madras (2) were cited but it 
does not appear that the point was clearly. 


- faised and decided in these cases. - -+ 


. If then notice under s. 22 (4) can only be 


` issued before the filing of a return, there 


could have been no breach ofa notice under- 


‘this clause in the present case and the- 


summary assessment was illegal.: 

This assumes that there was in fact a 
notice issued under s. 22 (4) but the find- 
ing of the Income Tax: Commissioner: on 
this point is not clear. 

He thinks that the order enter ed. on the 
Gider-shset of the 18th December, 1925, was 
sufficient to constitute a notice under. 5.. 22 
(4). But what is there to show that the 
notice was-under this .seetion? The notice 

might have been one under s. 37 or 
23 (8). 

Therefore, evenif we assume ‘that. notice 
under s. 22 (4) can be issued after a return, 


has been ‘filed, such notice not having been 


issued in this case the summary assessment 


"was illegal. 


-The assessee giene and will; get the 


(1) 94 Ind: Cas, 614:7 Lah, 201; Lah, A J. 106; ae 
L R.1926 Lah. 161; 27 P. D. R. 8 

(2) 98 Ind. Gas. 106%; Sw 3 ‘a uy WaT AcE 
Ri 1927 Mad, 49 ae 
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gold mohurs. He will be entitled toinclude 
in his costs his deposit of Rs. 100 but not 
for the printing of the paper-book. i 

Sen, J.—l agree. 

AON, A. Revision allowed. 


—— 


PATNA HIGH COURT. 
First Orvit APPEAL No. 27 oF 1927. 
July 15,1927. . 

_ Present :—Justice Sir B. K. Mullick, Kr., 
Acting Chief Justice, and Mr, Justice Wort. 
NARAYAN SAHU AND oTHEes— 

_ DEFENDANTS—APPELLANTS 
versus x 
Sri THAKURJI RAMJI AND otanss 
— PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, 7.5 
—Appeal—Application for stay of delivery dismissed 
as premature on respondent's objection—Respondent 
taking out execution by surprise—Overreaching of 
Court—Appellate Court's power to orde? re-delivery. 

The appellant’ applied for stay of delivery of pos- 


. session pending the disposal of the appeal. The 


respondent contended that the application was pre- 
mature as he had taken no steps for delivery of 
possession, and the application for stay was con- 
sequently rejected. The respondent straightway 
applied for execution and took delivery of posses- 
sion: 

' Held, that there was something in the nature 
ofan overreaching of the Court on the part of the 
respondent and the delivery of possession could not be 
allowed to stand. 


Messrs. S. M. Mullick and S. K. Mitra, 
for the Appellants. 
` Mr. L. K. Jha, for the Respondents. 


co JUDGMENT. 

Mullick, A. C. J.—This is an applica- 
tion for stay under somewhat peculiar 
circumstances. 

. A Mahant named Damodar Das who was 
the .trustee of the properties in suit 
borrowed. money ona mortgage from the 
appellant Narain Sahu. The appellant got 
a decree on the mortgage and took posses- 
sion of the mortgaged properties on the 
17th December, 1908. Next Damodar Das 
was ejected from the office of Mahant 
by a decree of the Oourt under s. 92 of the 
Code of Givil Procedure and one Rajkumar 
Das was installed in his place, Rajkumar 


“then brought asuit against the appellant 


far adecl&ration that the mortgage , was 

without_necessity and for recovery of pos- 

session. His suit was dismissed. . 
-Next+Rajkumar was dislodged from the 


Mahantship on appeal apd Damodar Das: 
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got back to his office, After. his death his 
successor the respondent Ram Kirpal Das 
brings another suit on the same cause ° 
action as Rajkumar for a declaration and 
for recovery of the mortgaged properties 
from the appellant. 

This time the attempt has been successful 
and the Sukordinate Judge of Darbhanga 
has decreed the claim on condition that 
the plaintiff Ram Kirpal deposits on or 
before the 30th April, 1927, a sum -of 


Rs. 11,000 odd for the benefit of the appel- | 


lant. 


The appellant has preferred an appeal to 
this Court and he has also applied to -the 


‘Registrar for a stay of execution. The 


Registrar issued an interim order for stay 
of execution, but on the 6th June, 1927, 
when the matter came up for hearing before 
him the respondent represented that the 
application was premature inasmuch as he 
had taken no steps whatever for delivery 
of possession. This argument prevailed - 
with the Registrar and he dismissed the. 
application for stay on the ground that 
there was no necessity for considering it at 
the moment. 

At this point the respondent adopted 
what appears to me to bea very question- 
able move. He went straightway to the 
Execution Court andon the 10th June put 
in an application for detivery of possession 
and obtained delivery of possession on the 
13th June. : ' 


The appellant having been taken by 
surprise then hurried to this Court and 
made an application on the l5th June, for 
the hearing of his application for stay of- 
execution on the merits and forthe ean- 
cellation of the order of delivery of pos- 
session and for restitution of the pro- 
perty. 

We have heard thelearned Vakil for the 
respondents on the circumstances under 
which he induced the Registrar to dismiss 
the application for stay on the 6th June, 
1927, Itis quite clear that if the Registrar 
had had any suspicion that the respondent 
was going straightway to the Execution’ 
Court to make an application and to take 
delivery of possession. he would not have 
dismissed the application, but would have 


‘disposed of it on its merits. “There has, in 


my opinion, been something in the nature 
of an over reaching of the Court on the 
part of the respondent and delivery of pos- 
session cannot be allowed to stand, 
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The next question is whether there- 
should be astay pending--the hearing of 
this appeal. It.is unnecessary for us to 
express any opinion as to the merits of the 
appeal but having heard the learned Vakil 
for the respondent fully wethink that on 
the whole it is desirable that the appellant 
should not be compelled to give up the 
property till the appeal is disposed of: He 
has been in possession for nearly nineteen 
years and to say the least the fortunes of 
litigation in regard to the subject-matter 
of the suit are uncertain. The interests of 
the -parties will be best served by directing 
that the order for delivery of possession be 
set aside and possession be re-delivered to 
the appellant upon his depositing on or 
before the 15th August next the sum of 
Rs. 6,00 as security for the mesne profits 
of the property pending the hearing of the 
appeal. The respondent will be permitted 
to withdraw at the end of each year a sum 
of Rs. 1,500 on account of the mesne profits 
which have been accrued during the year, 
on giving security of, the same to the 
satisfaction of the Execution Court. : 

With regard tothe sum of Rs. 11,600 
odd already deposited by the respondent 
under the orders of the Subordinate Judge 
we direct that the respondent be permitt- 
ed to withdraw this sum on condition ‘that 
in the -event of the appeal being dismissed 
he will within four monthsfrom the judg- 
ment of the Appeal Court bring back the 
money into Court. 

The application is, therefore, allowed 
with costs. Hearing-fee two gold mohurs, 

Wort, J.—I agree. 


AN. A. Appeal allowed, 


MADRAS HIGH COURT. 
APPESL Suit No, 27 or 1924. 

: February 16, 1927. 
Present:—Sir Victor Murray Coutts Trotter, 
Kr., Chief Justice, and Mr. Justice 

7 Srinivasa Aiyangar. 
TIRUVADIPURAM LAKSHMI KUMARA 
“ AKKULNAYANIM VARU-—PLAINTIFE 
APPELLANT - 


versus : 

PALLETI CHINNA NARAYANAPPA 
NAIDU AND OTHERS— DREFENDANTS Nos. 1 To 
. 13 anp 15 to 26—ResponpEnTs. f 

Hasemente Apt (V of 1888) s: 18=-Right of tenait- 


-| $atenmt KUMARA b. NABAYANAPPA NAIBU. 
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to graze cattle on landlord's kancha lands—Customary 
right, evidence of. 

Z.A customary right of pasture on landlord's lands 
can be established by proper evidence if itis made 
out that from time immemorial the tenants have 
enjoyed itas of right and if from the circumstances 
it could be gathered that the right was enjoyed by 
them customarily -or might be due to a'lost grant. 


But sucle a right cannot be held to exist where the | 


tenants used to apply to the landlord formally for 
permission to graze and the landlord used to give 
them permission on terms agreed to between himfand 
the ténants. [p. 196, col. 1.] 


Appeal against the decree of the Court of 
the Additional Subordinate Judge, Nellore, 
in O. S. No. 43 of 1922 (O. S. No. 97 of 1921, 
District Court, Nellore). 

Mr. S. Varadacharviar, for the Appellant. 

Mr. B. Somayya, for the Respondents. 


JUDGMENT.—tThe plaintiff the Poli- 
gar of Chettedu is the appellant before us. 
His claim in this suit was for a deélaration 
that the kancha lands described in the 
plaint belong to him ‘and fora perpetual 
injunction restraining the defendants from 
grazing cattle or trespassing thereon or in 
the alternative for possession in case the 
defendants or any of them should claim to 
bein possession of the lands. The de- 
fendants set up in defence that they had an 
occupancy right in respectof the lands, 
that it was a customary right that -was 
-possessed by them of. grazing cattle there 
on payment of Rs. 170 per fasli and ‘that 
they further had the right of taking brush- 


wood, etc., from the lands and also of culti». 


vating portions ofthe lands. It must be 
observed that the judgment of the learned 


Subordinate Judge is very unsatisfactory. 


He held that there was a customary right 
in the defendants to graze the cattle there on 
payment of Rs. 170 per annum and award- 
ing to the plaintiff the rent-in respect of 
two faslis dismissed the plaintiff's suit in 
other respects. The so-called customary 
right set up by the defendants appears on, 
examination to be based merely on user the 
lands for purposes of grazing fromthe 
year 1912, paying to the plaintif a sum of 
Rs.170 per annum. Before thatit is clear 
that the rent collected by the plaintiff from 
the tenants for purposes of. pasture was 


about Rs. 114. It is difficult to: imagine’ 
- how any customary right/or even a prescrip- 


tive rightcame to be acquired or -establish~ 


ed by theuse of these lands fer purposes" 


of pasture with the . permission of the 
plaintiff during the years sinee 1912, 
The documents that have. been filed in the 
case have ne doubt whatever aq ta the 


e , 
196:7 
real rights of the parties. In Ex. V (a) 
which isan account kept by the plaintiff 
in respect of these pasture lands it is clear 
that small-sums of money at’so much per 
lead of cattle appear to havebeen collected 
by the landlord for the grant of permission 
to the tenants to graze their cattle there. 
In Ex. N, the written statement filed by 
these very tenants in -O, S; No. 825 of 1911 
the tenants admitted that the cultivation 
of the small pieces of land comprised with- 
in the kancha lands was discontinued ' for 
45 years or so. ExhibitQ is a sample of 
the kararnama entered into between the 
plaintiff and the defendants from the year 
1912, Wefind there that such kararnamas 
were entered into between the tenants 
and the landlord and for the purpose of 
getting the permission of the landlord for 
grazing cattle, applications, it is clear, 
were made by tenants and darkhasts were 
issued. In Ex. B, for instance, we find that the 
tenants “pray that the landlord may grant 
the said field to the tenants for fasli 1326 
for a reasonable amount after inspecting the 
grass now grown and obtaininga karar- 
nama,” 
Exhibit C is another kararnama and there 
is aprovision there for delivery of posses- 
sion of the kanchas being given to the 


landlord at the end of the fasli. All these: 


documents clearly show that during the 
whole period under referenée the tenants 
used always. to apply tothe landlord for- 
mally for permission to graze the cattle 
and such permission was granted on terms 
agreed to between the landlord and the 
tenants. How in these circumstances any 
tight in the defendants would come to be 
recognised or how any customary right 
to graze cattle in these.kancha lands on 
payment ofa customary rent of Rs. 170 
can be established it is impossible to 
conceive, No doubt such a right can be 
established by “proper evidence if it is 
made out that from ‘time immemorial the 
tenants have enjoyed it as of right and if 
from the circumstances it could be gather- 
ed thatthe right was enjoyed by them 
customarily or might be due to a lost 
grant. Butin a case of -this sort where 
the rent has been’ increased with living 


-memory, really within a few years, and 


“where on -every occasion on which the 


_-landlord grants permission to the tenants: 


to graze the. cattle they have had to 
apply. forit and obtain such permission. 


-Ji-is “impossible to find- any. right in the 
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defendants as established. The learned | 
Subordinate Judge has found that the 
land belongs to the plaintiff. If so, the 
burden of establishing that the defendants 
haveany right of easement or any other 
right in respect.of the lands lies heavily 
on themandoen the materials before us 
it is impossile to hold that they have 
made out any such right. The lower 
. Court was, therefore, clearly wrong in dis- 
missing the plaintiff's action. 

It is unfortunate that the proposals for 
compromising the differences in this litiga- 
tion should have fallen through. But as 
the parties have not been ‘able to settle 
there seems to be no other course open 
than to declare that the plaintiff is 
entitled to the perpetual injunction asked 
for, The dismissal of the plaintifi's suit ' 
must be set aside anda perpetual injunc- 
tion granted against the defendants re- 
straining them from grazing cattle, cultivat- 
ing or taking brushwood, etċ., without the 
permission of the landlord, If, however, 
the defendants or any of them should set 
up any claim to be in possession of any 
portion of the land whichis the subject- 
matter of this ‘suit, the plaintiff would 
also be entitled to have them ejected from 
such portions there'in execution of the 
decree. The money-decree granted by the 
lower Court to the plaintiff will stand and 
Mr. Varadachariar on behalf of the plaintifi- 
appellant has not argued that it should be - 
increased, — 

The order for costs made by ‘the lower 
Court is also setasideand the plaintiff will 
have his costs throughout. 

v. N. V. l 


AN. A . Appeal allowed, 


. MADRAS HIGH COURT. 
Srconp Cryin APPEAL No. 1400 or 1924, 
“April 26, 1927. . 
Present:—Mr. Justice Devadoss and 
o Mr. Justice Jackson. 
KANIYUR GANAPATHI BHATTA~ | 
PLAINTIFF—APPELLANT 


: ~ VETSUS A Noe ot 
“EBEERU BHANDARY AND OTHERS ~- 
— DREFENDANTS— RESPONDENTS. E 
Transfer of Property Act (IV of 1882), 8. 60—~ 


` Usufructuary mortgage by members of joint family 


[106 I. O. 1927] 


Suit for redemption , by purchaser of equity of re- 
demption from one brother against purchaser of 
equity of redemption from other brother—Partial 
redemption, whether permissible—Consolidation of 
wee and morigaged properties, ident- 
uy of. F 

Two brothers who were members of a joint Hindu 
family executed a mortgage of certain specific items 
of family property lojthe defendants. The plaint- 
iff who had purchased a half share inthe equity of 
redemption from one of the brothers brought a suit 
for redemption against the defendants who had pur- 
chased the share of the other brother : 

Held, that it was open to the Court toallow the 
defendants to retain one-half of the property and 
decree redemption of the other half. [p. 199, col. 
2 


Velayadain Chetty v. Alangaran Chetty (2), fol- 
lowed. : = 
Mirza Yadalli Beg v. Tukaram (1), considered. f 
There can be no consolidation of mortgages unless 
the properties mortgaged are the same and the mort- 
gagor is also the same. [p. 199, col. 2.] 


Second appeal against the decree of the 
. District Court, South Kanara, in A. 8. 
Nos. 880 and 385 of 1922, preferred against 
that of the Court of the Subordinate 
Judge, South Kanara, in O, S. No. 70 of 
1920. 


Mr. B. Sitarama Rao, for the Appellant. l 
Mr. K. Y. Adiga, for the Respondents. 


JUDGMENT.—The plaintiffs suit is 
for the redemption ofa usufructuary mort- 
gage executed by two brothers, Kesava 
and Krishna, on 2nd February, 1883, for 
Rs. 5,000. The plaintiff has purchased 
the equity of redemption from Kesava. 
. The defendants have purchased from 

Krishna his share of the equity of re- 

demption in the suit- properties, The 

District Judge has given a decree to the 
_ plaintiff for the redemption of half the 
property and has allowed the defendants 

to consolidate the mortgage witha simple 

mortgage by Kesava. The plaintiff has pre- 
ferred this second appeal. 

The first point raised by Mr. Sitarama 
Rao for the appellant is that the District 
Judge should have allowed redemption 
of the whole of the property as a partial 
redemption is opposed to the provisions 
of the Transfer of Property Act. The find- 
ing is that the defendants have acquired 
the interest of Krishna in the equity of 
redemption. This finding is challenged 
by Mr.Sitarama Raoon the ground thet 
defendants Nos. 1 to 3 have acquired the 
equity of redemption in respect of onè of 
the properties and defendants Nos. 4 to 
6 have acquired the equity of redemption 
im respect of the other item, The mort- 
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gage was with regard to two items of pro~ 
perty only. . 

The questionis whether the defendants 
have acquired the right of one of the mort- 
gagors in all the properties mortgaged, 
It-is immaterial whether the acquisition 
of the” mortgagor’s right.was piecemeal 
or whether the acquisition was under one 
document. 

If the mortgagee or mortgagees has or, ` 
have acquired in whole or in part the 
share ofthe mortgagor the provisions of 
the exception to the last clause ofa. 60, 
Transfer of Property Act, will apply. The 
clause is in the following terms : 

“Nothing in this section shall entitle 
a person interested in a share only of the 
mortgaged property to redeem his own 
share only, on payment of a proportionate 
part of theamount remaining due on the 
mortgage, except where a mortgagee, or, 
if there are more mortgagees than one, all 
such mortgagees has or have acquired in 
whole or in part the share of the mortga- 

or,” 

Defendants Nos. 1 to 6 have acquired 
the interest of the mortgagees, They have 
also acquired. the interest of one of the 
mortgagors, that is, the interest of Krishna. 
The plaintiffis not, therefore, entitled to, 
ask for the redemption of the whole of 
the mortgaged property seeing that he has 
acquired only the interest of Kesava. The 
facts ofthis case bring it within the ex- 
ception already mentioned. But it is urged 
that the law is against a partial redemp- 
tion and, therefore, the plaintiff should be 
allowed to redeem the whole of the pro- 
perty and the defendants should: bring a 
suit for their half share of the. preperty, 
This contention is based on the ground 
that Krishna could not under the Hindu 
Law alienate any specific portion of the 
joint family properties and, therefore, those 
who have acquired theright to his share 
could only bring a suit for partition of 
the whole of the family property and in 
that partition their rights should be worked 
out. If it were a mere alienation of the 
family property by one of the members of 
a joint Hindu family,no doubt, the alienee 
would not be able to get possession of the 
specific items alienated to hi But here 
the question is complicated by the fact that 
both the members of the joint family made 
an alienation by way of mortgagé of spe- 
cific items and one of them sold his share 
of the equity of redemption. In these ° 


R. 
° ZL, R 1315; 47 L A. 207; 25 © Wi N. 241 (P.O): 


198 | 


.eircumstances,- the question is whether the 


Court would not be justified in allowing 
the defendants to retain one-half of the 
property and in decreeing the plaintiff only 
partial redemption of the half share of 

esava. The plaintiff acquired the right 
to the equity of redemption of eKesava 
knowing full well the facts of the case. 
There is evidence to show: that Kesava 


- knew that the defendants had acquired the 


rights of the mortgagee and also the share 
of Krishna to the equity of redemption. 
Could the plaintiff, who has only acquired 
the interest of one of #the members of the 
joint family have insisted upon being given, 
possession of the specific items ? It is difi- 
‘cult to see how -the plaintiff stands in a 


“bettér position than the alienee from the 


other brother, If the strict rule of Hindu 
Law is to be applied the plaintiff would 


have to sue for partition of the property - 


and in the partition the equities between 
the parties will have to be adjusted. This 
argument is met by the contention that 
Kesava being the managing member of 
the family has alienated the whole of the 


property and, therefore, the plaintiff stands ` 


in a better position than the alienee from 
Krishna. This contention ‘overlooks the 
fact that Kesava could not alienate what 
he did not possess. The right to the share 
of Krishna having already been alienated 
to third persons Kesava could not give a 
title to the plaintiff in respect of Krishna's 
share and, therefore, the plaintiff dos not 
stand in a better position than the alienees 
from Krishna. In such a case as this where 
the circumstances are such that it would 
lead to unnecessary litigation by granting 
the relief asked for by the--plaintiff, the 
Court is not debarred from considering 
the equities in the case, and in order to 
avoid multiplicity of suits and unnecessary 
litigation, from granting only such relief 
as the equities of the case would justify 
without in any way prejudicingthe rights of 
the parties. $ 

Mr. Sitarama Rao relies strongly on 
Mirza Yadalli Beg v. Tukaram (1) in sup- 
port of his contention that the District Judge 
was wrong in decreeing partial redemp- 
tion. The facts in that case were: in 1893, 
A mortgaged 16 fields in Berar to B. In 
1896 A conveyed one of ‘the fields to C 


(1) 57 Ind. Cas. 535; 48 0.22 at pp. 28, 29 (1920) 
;2 U. L. 


. M. W. N. 369; 28 M. L. T. 95; 39 M. L. J. 147; 2 U 


(P.O) 123: 16 N. L. R. 154; 12 L. W. 503; 22 Bom. 
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and others. In 1899 B brought a suit 
against A alone to enforce the mortgage 
and obtained ‘a decree by consent. As A. 
made default in payment within the time 
fixed, 9 of the fields were foreclosed and 
possession was handed over to B. C and ` 
others, not having been made parties to 
the suit wete notaffected by it, and they 
brought a suit for the redemption of the 
items. The Privy Council held that there | 
could be no ‘partial redemption, and that 
€ and others who had acquired. the equity 


. of redemption to one of the fields were 


entitled to redeem all the nine fields. 


gagors cannot redeem more than his share 
unless the owners of the other shares con- 
sent or do not object. Subject to proper 
safe-guarding of the rights to redeem, 
which these owners may possess, their Lord- 
ships ars of opinion that this is not so in’ 
India any more than in England.” - 


This decision does not govern the pre- 
sent case as the defendants have acquired 
the right of the mortgagors to the mort- 
gaged property. The decision of the 
Privy Council case would have been differ- 
ent if.the persons who resisted the re- 
demption had acquired in whole or in part 
the right to the equity of redemption from 
the mortgagor. 

The decision-in Velayadain Chetty v 
Alangaram Chetty (2) affirms the principle 
that there cannot be a partial redemp- 


(2) 15 Ind, Gas, 605; 23 M. L. J: 475, 
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tion except in cases where the mortgages 
-or mortgagees where there are more than 
one; has or have acquired in whole or in 
part the share of the mortgagor. As 
observed by the learned Judges in that 
case : f 
“The mortgage is one and indivisible 
and the exception only arists when the 
mortgagee, or, if there are more mortgagees 
than one, all such mortgagees have 
acquired in whole or in part the share of 
. a mortgagor.” ` 
Mr. Adiga, for the respondents, relies 
upon Rathna Mudali v, Perumal Reddy (3) 
in support of his contention that the Court 
could decree partial redemption of a mort- 
gage. The learned Judges who decided 
the case have laid down the.principle too 
broadly. It is not open in all cases for the 
Court to decree partial redemption. Itis 
unnecessary to canvass the correctness of 
this decision in the view we have taken 
of the factsof this case. It was not fol- 
lowed by a Bench of this Court in Dey- 
nantakath v. Patinharayil Avulla (4). 
In support of the contention that the 
defendants can only bring a suit for par- 
. tition in order to enforce their right to the 
properties, and they are.not entitled to be 
given half the share of the specific items 
mentioned in the plaint, Nanjaya Mudali 
v. Shanmuga Mudali (5) is relied “upon. 
In that case Sankaran Nair and Bake- 
well, JJ., held after an examination of vari- 
ous cases that : 
- “When a co-parcener alienates his share 
in certain specific family properties the 
alienee doesnot acquire any interest in 
that property but only an equity to en- 
force his rights ia a suit for partition and 
to have the property alienated set apart 
for the alienor’s share if possible. The 
alienee cannot sue for partition and 
allotment to him of his share of the proper- 
ty alienated.” 
__ In Kota Balabhadra Patro v. Khetra Doss 
(6) it was held that “an alienee from a mem- 
ber of a joint Hindu family is not entitl- 
ed ‘to possession of the alienor's share as 
a tenant-in-commor. His only right is to 
obtain by a suit for partition the share-to 
which his alienor is entitled.” 
3) 17 Ind. Oas. 837; 38 M. 310; 12 M. L. T. 484; 
(1912) M. W, N. 1168; 23 M. L. J. 576. 
(4) 82 Ind. Cas. 943 A. L 8. 1925 Mad. 351. 
. (5) 22 Ind. Cas. 555; 38 M. 684: 
(1914) M. W. N. 356; 26 M. L. J. 576. 
(6) 37 Ind, Oas. 168; 31M.L. J, 275; 4L. W. 99; 
(1917) M. W, N. 149, . ` -- a 
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If a member of a joint Hindu family 
alienates any specific item belonging to the 
family the alienee isnot entitled to pos- 
session of that property nor can he sue 
for partition of that property alone. A 
suit for partition must comprise all the 
property of the family which is capable 
of division. But here both the brothers . 
alienated by way of mortgage specific 
items, The mortgagees were entitled to be 
in possession of those items. One of the 
mortgagors afterwards sells his share in 
those items and the other co-parcener is 
aware of such alienation and then alienates 
his share in favourof the plaintiff. In 
such circumstances the alienee from one 
sharer cannot insist upon his getting 
possession ofthe specific items.: The law 
applicable to mortgages should be applied 
in cases of this kind and not the strict rule 
of Hindu Law which is against the 
alienee of a specific item of property from 


- one co-sharer, claiming to bs in possession 


of that property. The principle of the 
decision in Tadepalli Subba Rao Garu v. 
Balusu Buchi Sarvarayudu (7) can- be 
applied to this. Though the facts of that 
case are different. from the facts of this, 
yet the course adopted by the learned 
Judges in that case commends itself to us. 
We hold that the learned District Judge’ 
was right in decresing the plaintiff partial 
redemption. 

The next point urged is that the de- 
fendants are not entitled to consolidate 
the usufructuary mortgage withthe simple 
mortgage executed by Kesava alone. The 
rule as to consolidation is applicable to 
Indian mortgages provided the mortgagee 
and mortgagor of both the mortgages sought 
to be consolidated are the same and the pro- 
perty mortgaged is also the same. There 
canbe no consolidation of two mortgages 
ifthe properties mortgaged are different, 
This ig clear from the illustration to 
s. 6lof the Transfer of Property Act. The 
mortgagor algo should be the same. If A 
mortgages his share in one item of pro- 
perty and B mortgages his share of the 
same item tothesame mortgagee, though 
the mortgagee may be the same andthe 
property mortgaged may be the same the 
mortgagee is not entitled to insist upon 
A paying the whole of the mortgage 
amount dus on the two mortgages before 
he can redeem the property. Pa con- 

_Gas 292; 18 L. W.61; 44M. L. J. 534) 
By at We N 533; A. I, R. 1923 Mad, 533; 47 M. 7. 


WO o 
versely, if A_ mortgages the-same propert 
to Band then to C unless B E Len D 


rights of C in the second ‘mortgage he cannot 
insist upon A redeeming both together. The 


second mortgage was asimple mortgage by’ 


Kesava to the lst defendant. Defendants 
_Nos..4 to 6 are not interested in theemort- 
gage. ‘Therefore there can -be no fconsoli- 


- dation of the usufructuary mortgage with 


the simple mortgage. It 


> zo, is unnecessary 
‘to refer to any , decision on 


this point as 


8. Glof the Transfer. of Property Actis- 


quite clear. In the- result the decree of 
the District Judge will be modified “by 


disallowing the claim of the defendants to’ 


.the ‘consolidation of. the mortgage, under 
- Ex. X with the ‘usufructuary mortgage 


- ‘sought to be redeemed. With’ this modifi- 


cation of the lower Court's decree I dismiss’ 
the appeal without costs, 


The memorandum of objections is digs- 
missed without costs. __ ; 
OVN. Y. : i S 

A. N. A, Decree modified, 


— 


bs 


. ` RANGOON HIGH COURT. 
` Orvıu MIsGELLANROUS APPRAL No, 216 op 
1926 . i 


à July 4, 1927. + 4 
Present: —Justice Sir Benjamin Herbert 
Heald, Kr.; and Mr. Justice Mya Bu. 
` R. M, M. OHETTYAR FIRM—APPELLANT 

versus ; 
ee ae BUT RasPoNDiNT. A 
TOUVINCIE, NSOLVENC: ct 2 4 
+ Receiver—Sale of mentees Edis of EA 


free of mortgage—Commission of Receiver, calculation’ 


of—'Assets'. 

“Where any part of an insolvent’s property subject 
to amortgage is sold free from the mortgage and 
“the Receiver realises the purchase-money, the whole 
of it is not ‘assets available for distribution but on] 
such part as remains in his hands after paying off 
the mortgage, „and it is only on such part that the 
“Receiver is entitled to remuneration. [p. 201, col. 1 

Shridharnarayan v. Atmaram Gobind (1), Shridhar 

Narayan v. Krishnaji Vithoji (2; and Ìn re Oficial 

Assignee's Commission (3), relied on; a 
Mr. P. B. Sen, for the Appellant. 
Mr. U Thein Maung, for the Respondent. 
J UDGMENT.—The respondent, a 

Pleaderof Pyinmana, wasappointed Receiver 
` of the estateof Maung Po Tok, who ‘on his 


hé own application was adjudicated insolvent 
. in Civil Miscellaneous ; 
“Receiver, the respondent took possession . 
.ofcertain articles of jewellery and immoys- - 


ROM, M, OBMTTYAR FIRM 9,0 HLA BY, - 


No. 49 of 1925, As. 


< 0810, 

‘able property set out in his list filed at page - - 

16 of the record. All. the properties, 
were mortgaged or pledged with the appel- 

lant Chettyar firm. Most, if not, all of these : 
properties were sold. by the respondent, 
who filed his accounts on the 6th July,. - 
1926 (page 23) which shows a. sum of 
Rs. 3,686-10-6%s having been realised, from 
which two sums, namely, Rs. 10. being the 
cost of notices for the sales and Rs, 368 being 


| ‘Onthe 21st August, 1926, the appellant. 
firm-tendered a proof of debts due to them 


by the insolvents amounting to Rs. 20,413-8 | - l 


out of which the Court admitted Rs. 12,641-6. 
Subsequently the appellant on finding that, 
asumof Rs. 378 had been deducted from . 
the proceeds.. of sale conducted by -the 
Receiver applied to tke Court objecting to 
the deduction and pointing out that the. 
appellant firm were the insolvent's secured. 
creditors and thatthe amount realised by 
the Receiver was the proceeds of. sale of 
properties pledged or mortgaged to them. 
By an order dated the 30th September, 1926, 
the Court dismissed the application and 
itis against this dismissal the appellant 
firm have appealed. : ope BS a, 
The Court appointed the Receiver under 
s: 56 of the Provincial Insolvency Act, 1920, 
` Under sub-s. (2) (b) the Court could fiz the 


. amount to be paid as remuneration forthe 


services of the Receiver out of the assets 
ofthe insolvent. This remuneration was 
fixedin the shape ofa commission at 10 
per cent. which is‘an-excessive rate. How- . 
ever, the District Court: having fixed the re- 
muneration at that rate the Receiver was en- 
titled to get his remuneration at the rate so 
fixed but only out of the assets of the in- 
solvent. Wheré any partof the insolvent’s 
property is subject to a mortgage, it is only 
the value of the insolvent’s right to redeem - 
that property which can be his assets avail- 
able for distribution.. A. Receiver-is bound 
as a condition of dealing with mortgaged 
property to pay off the mortgage. The only 
interest the insolvent had and which vests 
in the Receiver was the equity of redemp- 
tion [see Shridharnarayan Yv. Atmaram 
„Gobind (1) and Shridhar Narayan v, 
Krishnaji Vithoji (2.; ‘Thus if the property’ 
_that-vests in the Receiver: issubject toa . 
mortgage or incumbrance, it is’. only the ` 
equity of redemption which can be counted 
as assets going into the Receiver’s hands. 
(1)- 7 B. 455; 4 Ind: Dec, (x. s.) 306. 7 > 7 
(2) 12 B. 272; 6 Ind, Des. (xN, 6,)-667. -. a 


the Receiver's commission, were deducted. ¢, `` 
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Where, therefore, any part of the insolverit’s-- the 14th July,.1926, in E, P. R. No. 62 of” 


property subject to a mortgage is sold free, 
from the mortgage and the Receiver realises 


the purchase-money, the whole of it.is not 
assets available for distribution but only 


such part as remains in his hands after - 


paying off the mortgage and itis only on 
` Buch part that the Receiver is eftitled to 
remuneration.. This view is supported by 
In re-Official Assignees Commission (3). 
The learned Counsel for the respondent 
argues that this case is inapplicable to the 
one under consideration because the Official 
_ Assignee is governed by.a special Act with 


which we are not concerned.’.We are un- . 


able to accept this argument inasmuch as 
the ‘principles .underlying- the decision 
are the same as those upon which we are 
to proceed to decide the case. Even apart 
- from the authority of this ruling we are 
satisfied that the Receiver is {not entitled to 
remuneration on the whole of the proceeds 
of sale of property which is subject toa 
mortgage and that his remuneration should 
be calculated only on the portion of such 
proeéeds remaining in his hands after satis- 
fying the mortgage-debt. Moveable pro- 
perty held by a creditor in pledge must 
obviously be on thesame footing as proper- 
ty subject ‘to a mortgage for the purpose of 
the question before us. 
A. N.A 


N. A. Case remanded. 
\3) 4 Ind. Cas, 697; 36 O. 990. 





MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS APPEAL No, 345 
- oF 1926. 
April 20, 1927. 
Present:—Mr. Justice Ramesam and Mr. 
` _ + Justice Odgers. . 
S, K. VEERASWAMI PILLAI— APPELLANT 


: VETSUS - 
KALYANASUNDARAM MUDALIAR 
AND OTHERS— RESPONDENTS. . 

. . Civil Procedure Code (Act V of 1908), O. XXI, r. 66 
~—Sale proclamation, omission in, to state value of pro- 
perty, whether material irregularity. f 

When the deeree-holder and the judgment-debtor 
differ materially as to the probable value of the 
property, it “is open to the Court in settling the 
terms ‘of-a sale proclamation to omit to state the 
value of the property. Such an omission is not a 
material irregularity under O. XXI, r. 66, Oivil Pro- 
cedure Code. f 
-~ Appeal against an order of the Court of 
the Subordinate Judge, Tiruvalur, dated 


1926 in O, 8. No. 58 of 1924. 

Mr. S. Jagadisa Iyer, for the Appellant. 
. ‘Mr. K.S. Desikan, for the Respondents. .- 

JUDGMENT.-—It has never been held 
that the omission to state the value of the 
property ts a material irregularity.. When 
the decree-halder and the judgment-debt- 
or differ hopelessly as-to the probable 
value of the property, a statement as to 
the value by the Courtis at best a guess 
andthe Court may, in the circumstances of 
a particular case, consider it better to asbtain 
from such guess. 
Khan v. Phul Kuar (1) decides that where 
a Court has chosen to state the valuein the. 


` proclamation, a gross under-statement is a 


serious irregularity. The other cases relied 
on by the Vakil for the appellant do not 
help him. : 
“The appeal fails and is dismissed with 
eosts. f 
VN. V. 
A., N.A. 


(1) 20 A. 412; 2 O. W. N. 550; 25 I. A. 146; 7 Sar. P, 
O. J. 380; 9 Ind, Dec. (N. s.) 624 (P. O.). ooo 


Appeal dismissed. 





RANGOON HIGH COURT.. 
SPECIAL SEOOND OrvIL APPEAL No. 582 
oF 1926, 

July 21, 1927. 
Present:—Mr. Justice Maung Ba. 

U TEZA—AprELLANT < 
versus , y 

MA E QY WE AND oTaERS—RESPONDENTS. 

Burmese Buddhist Law—Buddhist monk—Purchas- 
ing and selling- of property, legality of—Suit to en- 
force purchase— Contract Act (IX of 1872), 8. 28. 

A Buddhist monk cannot engage in any trans- 
action in which silver is used and he cannot engage 
in buying or selling. [p. 203, col. 1.1 

Where a Buddhist monk who had barrowed Rs. 100 
and purchased a house brought a suit. to recover 
possession of the house : 

Held, that the transactioh was one forbidden by the 
personal law of the plaintiff and was, therefore, void 
under s. 23 of the Contract Act and that the plaintiff 
was not entitled to recover the house. [p: 204, col: 
2.) 

[Case-law discussed.] 


Mr: Myint Thein, for the Appellant, 

Mr Ba Tun (2), for the Respondents: 

JUDGMENT.—In this appeal an in- 
teresting point of Buddhist HceMsiastica] 
Law is involved. < 
. Appellant U Teza is a Buddhist monk 
who has been in the Order for over 23 years. 
He brought a suit agaiust the children of 


The casein Saadatmand . l 


- 


203 

` Ma Oh to get them ` ejected from a house 
alleging that he had bought it by a regis- 

: tered deed from those defendants for Rs. 100 
with borrowed money. The’ deed of con- 
veyance was signed by defendants Nos. 1 


and 2 for themselves and on behalf of their . 


` minor brothers. It transpired latér that de- 
fendant No, 2 also wasa minor at the time. 
The validity of the sale-deed has been 
attacked on three grounds, viz., (i) that 
plaintiff fraudulently induced them to sign 
it by misrepresenting that it was a mort- 
gage-deed, (ii) that defendants Nos. 3 to5 
were minor pupils of the plaintiffand were 
not aware of the transaction, and (iii) that 
‘plaintiff being a phongyi is divested of all 
wordly things which are not meant for 
religious purposes ‘and so has no right of 
possession over the suit house and site. 

As regards the first ground. the learned 
Township Judge held that’no fraud has 
been proved. As regards the second ground 
the learned Judge expressed an opinion that 
there is no law at the present day which 

‘says that monks are not allowed to buy 
and sell houses though the ideal Bhikku 
would shunto dosuch things. -As regards 
the third ground the learned Judge was of 
opinion that the sale wasfor the benefit of 
the minors and so was binding on them. 
He accordingly decreed the suit. 


“On appeal to. the District Court of 
Amherst the learned Additional Judge 
accepted the findings of the lower. Court 
regarding the first and the third grounds 
of attack, but,as regards the question of 
minority, the learned Judge, relying upon 
-the Privy QGouncil ruling of Mchori Bibee 
v. Dharmodas Ghose (1) held that the con- 
tract was void so far as the minors were 
concerned. He, therefore, modified the 
‘decree of the lower Court by granting a 
decree to the extent of a fifth share in the 
suit house and land. Against that modi- 
ree decree this second appeal has been 

ed. ~ 

As regards the’ question of fraud and 
‘minority I need only say that the decision 
of the lower Appellate Court on those points 
is perfectly correct. As regards the 
remaining question as to whether a-Bud- 
dhist monk is prohibited by his” personal 
law to engage in wordly transactions it 
‘is one which entails some difficulty in 
answering because the case-law as it now 


(1) 30 O. 539; 7 O, W. N.441; 5 Bom. L. R. 


30 L.A. 114; 8Sar. È. G. J. 374,@ 


421; 
0). ve 


UYEZD. MÀ B Guwa, l 
` stands is that a Buddhist monk can possess 
property. 


[106 L 0, 1927) 


It is necessary to ascertain the conse- 
quences of joining the order. It is needless to 
bay thatit has generally been accepted that. 
a Buddhist layman embracing religious. life: 
dies a cjvil. death; in other’ words he ia” 
divested of all his property of which he is 


` possessed. That principle has been adopted. 


by the late Mr. Burgess in- the case of Ma 
Pwe v. Maung Myat Tha (2). The learned 
Judicial Commissioner referred - to the 
Buddhist Scriptures. At the same time. 
the learned Judicial Commissioner admit-. . 
ted thatin modern days Burman Buddhist . 
monks’ vows of poverty sit‘lightly on them.- 

He further observed: “There can be no 

doubt that such relaxation of ancient aub- 
terity has to be confined within reasonable 
limits, and thatit does not extend to the. 
renunciation of the world involved in the. 
formal adoption’ of religious life. The 

service of God and Mammon cannot be. 
combined. To retain the sensual enjoy- 

ments ofthe secular and at the same time 
to pretend to the sanctity of the sacred 

life would be to ‘turn the whole thing into 

a sham and farce, arid would be unquestion-~ . 
ably offensive to popular sentiment.” 


I fully endorse his view. However, it 
cannot be denied that a Buddhist monk can 
receive gifts evenin the form of poggalika 
as distinguished from sanghika, A sanghika 
gift is agift made to the Order in general 
or to: the sangha residing in a particular 
locality. A poggalika gift is a gift made 
to an individual monk. It is’ a personal 
gift, but it must be remembered that it is 
areligious gift made with a view to pro- 
viding the monk with his requirements as 
amonk. Bo it has been held that a monk 
can possess property ; bat, this, in my: opin- 
ion, should not be taken to mean- that a 
monk can enter into worldly transactions 
as an ordinary layman for his personal profit. 
It is true that s. 409 ofthe Kinwun Mingyi's. 
Digest lays-down arule of disposal rogard- _ 
ing property acquired by a monk by agri-. 
culture or trade, or by usury. But this does 
not mean that such acquisition is in accord- 
ance with his personal law. In my opinion 
Jurists anticipated such cases where monks 
might disregard their own personal -law and 
acquire property by employing themselves 
as laymen. The Jurists accordingly laid 
down that such property which was ofa non- 


(2) U. B. R. (1897-01) 54. `` 
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religious character should go tothe monks’ 
own relations, and not to-the Order. _Evi- 
dently the Jurists treated such rahan as. 
ordinary laymen so far as the property was 
concerned because a true rahan ceases to 
have any relations. in the world; he no’ 
longer addresses his parents as father and 
mother but would address them èn the same 
way as he would any other layman or lay- 
women by such épithets as “taga ” and 
-“ tagama." 

Evidently, the case of U. Tilawka v. Nga 
Shwe Kan (8), decided by the late Mr. 
McColl, Judicial- Commissioner, Upper 
Burma, has not been brought to the notice 
of the learned Additional District Judge. 
In that case a Buddhist monk brought a suit 
for redemption of a piece of paddy land 
alleged to have been mortgaged by him as 
a monk. The learned Judge rightly applied 
the personal law of the monk and that per- 
sonal law is the Vinaya. The. Vinaya, no 
doubt, prohibits a monk from engaging in 
worldly transactions as an ordinary layman 
as will be séen from‘ss. 18, 19 and 20 of 
Patimokkha Nissagiya Pakittiya Dhamma. 
They are as follows :— . i 

(î) “Whatsover Bhikku shall receive 
gold or silver.or get someone to receive it 
for him or allow it to be kept in deposit for 
him—that is Pakittiya offence involving 
forfeiture,” i 

(ii)- “ Whatsoever Bhikku shall engage 
in any one of the various transactions in 
which silver is used—that is Pakittiya 
offence'involving forfeiture.” 

(iii) “ Whatsoever Bhikku shall engage 
inany one of the various kinds of buying 
and selling—that is Pakittiya offence in- 
volving forfeiture.” 

There can be no doubt that monks should 
regulate their lives according to the Vinaya 
and. backslidings should be discouraged. 
In the case of Maung Shwe Ton v.. Maung 
Tun Lin (4) the Thathanabaing of Mandalay 
expressed the opinion that when a matter 
concerning rahans involved a dispute about 
property between monks themselves or 
between monks and laymen, the case 
coming before an ecclesiastical tribunal, 


the case is-decided according to the 
rules laid down in the Vinaya. It is 
observed in Nga Po Thin v. U Thi 


Hla (5), that although in any case the 
-(3) 29 Ind. Cas. 613; U. B. R. (1914-16) II, 61. | 
_ (4) 49 Ind. Cas. 317; 9, L. B. R. 220; 11 Bur. L. T. 
161 (F.B.). l : 
(5) 23 Ind. Oas. 157; U. B. R. (1910-13), I, 183; 7 
Bur, L. T, 27; NER 57 ann 


` U EZA 0, MAH GYWSH. - 
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strict rules -of Vinaya are sometimes de- 
parted from by many monks yet. there are 
other monks who try to conform to them as 
well as the times would permit. It is also 
observed in Maung Shwe Ton’s case (4) that 


‘members of the Holy Order in Burma still 


profess to regulate their lives by the strict 


Tules of the Vinaya although backslidings 


and eccentricities on the part of individual 
monks are sometimes tolerated. : 


As regards these backslidings and eccén- ` 
- tricities of some individual monks, I agree 


with the late Mr. McColl that we should 
enforce the resolution of the venerable 


Bhikkus passed at the first Council held 
The resolution: 


after the death of Buddha. 
was that none of the precepts laid down by 
Lord Buddha should be abolished or altered. 
Again at the subsequent Council held at 
Vesali where 700 Bhikkus were present it was 


_ resolved that the rule as to gold and silver 
‘should not be relaxed and that a precedent 


was no excuse for doing what was forbidden, 
In the course of his judgment the learned 
Judicial Commissioner mentioned a case as 
showing to what length some monks are 
willing to. go in disregard of their vows. 
He referred to a case where a Buddhist 
monk brought 8 suit in the. District Court 
of Mandalay for restitution of conjugal 
rights, though sexual intercourse is the 
first of the four cardinal sins which a monk 
The learned Judge also made 
the following pertinent remark :— 

“© A Buddhist monk who has taken-.vows 
of poverty and; who professes to. have 
abandoned the pleasures of the world, 
bringing a suit for his own personal profit 


-is not an edifying spectacle, and I do not 


think such monks have any cause for com- 
plaint, if their vows are regarded ‘by the 
Courts in amore serious light than they 
regard them themselves.” , 
From the texts already quoted above it is 
clear that a Bhikku shall not engage in any 
transaction in which silver is used, and he 
shall not engage in any transaction of 
buying and selling. Thecase here is that 
the monk borrowad Rs. 100 andbought the 
house ; he then brought a suit out of which 
this appeal has arisen to recover possession 
of the house. 
hibited by the Vinaya, his personal law. 
We have seen that a layman om entering 
the-Order dies a civil death and becomes 


divested of all his property possessed by 


him asalayman. This is because he hag 


renounced the world. How can it be logical . 


His conduct is what is pro-: 


204 
“fohold that a person civilly dead can em- 
ploy. himself as a layman and enter into 
worldly transactions while he is stillin the 
Order? He professes to regulate his life 
in accordance with the Vinaya, a Oode of 
discipline for the Sangha.and that Vinaya 
clearly prohibits such conduct. e . 
Section 23 of the Contract Act lays down 
that the consideration or object of an agree- 
ment is lawful unless forbidden by law or 
isofsuch a nature that, if permitted, it 
“would defeat the provisions of any law, or 
“ifthe Court regards it as immoral, or op- 
posed to public policy; and that every agree- 
ment of which the’ object or consideration 
“jis unlawful is void. 5 A ak ask 
Iam of opinion that the transaction in 
the present case falls within the scope and 
purview of this section. There can be no 
doubt that the transaction ‘offends the per- 
sonal law of Buddhist monks and isim- 
‘moral, I, therefore, set aside. the decree of 
the District Court and dismiss the suit; each 


ty to bear his own costs. = = 
eA A 4. 4 Suit dismissed, 


—_—— 


‘OUDH CHIEF COURT. 
a Rent APPEAL No. 36 or 1926. 
September 23, 1927. - | 
. Present :—Mr. Justice Hasan and 
Mr. Justice Misra. ` 
Thakur CHITAR KET SINGH— 
DEFENDANT—APPELLANT . | 


VETSUS 
r KANHAIYA. BAKHSH SINGH 
—PLAINTIFF—RESPONDENT. ` 
Oudh Rent Act (XXII of 1886), s. 108, cl. (15)— 
Suit for profits—Lambardar liable to account on 
basis of demand—Simulianeous liability to pay interest, 


ù » justified. À é 
Wa is not liable to account to the co- 


i the basis‘ of demands and also to pay 
eon the arrears of profits. [p. 204, col. 2.] 

Appeal against the decree of the Assistant 

Collector, First Class, Bahraich, dated the 


ly, 1926. i op 
meee Wasim, for Mr. Alt Zaheer, for the 


Mant. 
ae Ali Mohammed, forthe Respondent. 
JUDGMENT.—This is the defendant's 
appeal from the decrea of an Assistant 
Collector eof the First Class of Bahraich, 
dated the 15th of July, 1926. 


5 Thaku 


The, defendant ig the lambardar in à. 


mahal called Mahal Jagatpur. The plaint- 
-iff is a co-sharer in that mahal. The defend- 
ant hag also & share in the same mahal, 


OHITAR KET SINGH D-RANHAIVA BaRNeit sinom, [106 1. O, 1927]: - 


The suit, out of which this appeal arises, . 
is one under cl. (15) of s. 108 of the Oudh 
Rent Act, 1886, for a share of profits, The 
defendant has failed to produce any account 
of the collections and disbursements, which 
he made in the capacity ofa lanibardar. ` 

- The Court below has decreed the plaint- 


'iff's claim®on the basis of gross demand, ` 


The question in appeal is whether it has 
done sorightly. The points which arose 
for the purpose of deciding that question 


-were referred toa Full Bench* by the order 
.dated the 27th of April, 1927. 


They were as follows:— - 
1. Oan a Court decree to a co-sharer, who 


claims his share of profits from a lambar-'` -` 


‘dar under s. 108, cl. (15), Oudh Rent Act, ° 


. 1886, not only his share of profits actually 


collected, but also his share ofthe profits 
which have remained uncollected owing 
to the negligence or misconduct of the 
‘lambardar? , . s : 

“2 (a). Is alambardar under-a legal or an 
equitable obligation to maintain accounts 
of his collections and expenses of the joint 
estate ? 

“(b) If the answer to’ (a) is in the affirma- 
tive then if the lambardar fails to ful- 
fil the obligation, can he, when accounts 
are taken, ina suit under s. 108, cl. (15), 


- be made liable for the gross rental?” 


Reference has now returned tous with 
the answers given to the questions -by the 


“Full Bench and we have now to decide 


the appeal in accordance with those an- 
SWEET. f 

The Full Bench’ has approved of the 
decision of one of us inthe case of Sheo 
Dayal Singh v. Ram Narain (1). > 

Mr. Muhammad Wasim, on behalf of the 
appellant, has stated that he is not in a 
position to contest the view that the defend- 


ant-appellant is guilty of some negligence 


‘and thatthat negligence amounts to'a breach 


of fiduciary duties imposed on him in 
the character of a lambardar. This isin ` 
accordance with the decision in the case 
just now mentioned but he argueson the 
authority of the:same decision that the 
defendant lambardar is not liableto aceount 


.to the plaintiff on the basis of demands and 


also to pay interest on the arrears of pro- 
fits. This contention must be accepted as 


` (1) 104 Ind. Gas. 2; 4 O. W. N. 694; A.I, R. 1927 


Oudh 382. 2 
*Sce 105 Ind, Ons, 285,—[#d,] 
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sound. Mr. Wasim farther says that the 
defendant may be charged with interest 
and not be made liable to give a share to 
the plaintiff on the basis of demands. 

It might have been possible for us to 
accept the last mentioned argument of Mr. 
Wasim had hisclient takén the trouble of 
proving what was the amount of eollections 
actually made by him. He has given no 
evidence either oral or documentary in this 
behalf. The Courts below have also not 
given any finding as to what the actual 
collections were. On the merits of the case, 
therefore, we are unable to accede. to Mr. 
Wasim’s argument. 

: It follows, however, from what we have 


already stated that the defendant-appellant - 


should not be saddled with interest also 
when the decree awards to the plaintiff his 
share in the profits of the mahal onthe 
basis of gross rental. . 

We accordingly allow this appeal and 
modify the decree of the Court below to 
this extent only that the decree of that 
Court in so far as it awards any interest to 
the plaintiff for the pastor future is set 
aside. The rest of the decree is maintain- 
ed. Costs which might be commensurate 
with the interest allowed by the Oourt 
below shall not be allowed to the plaintiff 
in that Court. The decree of the Court 
below in the matter of costs in other re- 
spects shall also hold good. As to the costs 
in this Court we direct that each party shall 
bear his own costs, 

G. H, 

A N. A, 


Appeal allowed, 


. . MADRAS HIGH COURT, 
(Szconp Cıvıl APPEAL No. 1910 or 1926. 
: July 18, 1927. 
Present :—Mr. Justice Ramesam and Mr. 
Justice Cornish. 
- ©. K. SUBRAMANIA MUDALIAR— 
PLAINTIFF— APPELLANT 


, versus 

Tun OHAIRMAN, MUNICIPAL COUNCIL 

COIMBATORE AND anoTHER—DEFENDANTS 
— RESPONDENTS. 

Madras District Municipalities Act (V of 1920), s. 9 
(1)—Election becoming infructuous „on account of 
wrregularities—Retiring Councillor, whether entitled to 
claim seat. : 

Section 9 (1) of the Madras District Municipalities 
Act applies only to cases where a valid election has 


poen held under s, 8 of the Act, [p, 206, col, 1] 


Where an election becomes infructuous snd is 
dropped on account of irregularities in the conduct 
of the preliminaries the retiring Councillor cannot 
be deemed to have been re-elected under s, 9 (1) of 
the Act. [ibid] . 

Second appeal against the decree of the 
District Court, Coimbatore, in Civil Appeal 
No. 288-of 1926, preferred against that 
of the Court of the District Munsif, Co- 
imbatore, in O. S. No. 1911 of 1926. 

Dr. S. Swaminathan, for the Appellant. 

Mr. T. M. Krishnaswamy Iyer, for. the 
Respondents. 

JUDGMENT. —The facts of this cage 
may be shortly stated as follows :—In an- 
ticipation of a vacancy to occur in the 


Municipal Council of the Coimbatore Mu- ` 


nicipality, the Chairman originally fixed 
the 29th of August, 1926, for receiving nomi- 
nations, the lst September for the scrutiny 
of the nominations and the 9th September 
for the taking of the poll. Two condidates 
sent lettersto the Ohairman purporting to 
withdraw their candidature on the 7th 
September. Under r. 6 of the Rules made 
by the Local Government these letters do 
not amount to proper withdrawals. On the 
8th September the Chairman erroneously 
regarding the letters as proper withdrawals 
made adeclaration that no poll was neces- 
sary. Heapparently detected his mistake, 
dropped the proceedings and started fresh 
proceedings for election. He fixed the 
‘23rd of September fer receiving. nomina- 
tions and the 4th Octeber for polling. On 
thelst October, the then sitting member 
declared his willingness to serve but the 
Chairman refusing to accept this as one 
whichthe memberwas entitled to make at 
that stage, started fresh election proceed- 


- ings calling for nominations on the 8th Oc- 


tober, On the 4th October this plaint was 
filed for a declaration that the plaintiff eon. 
tinued as a valid member under the Act, 
Both the lower Courts have decided against 
the plaintiff and he files this second appeal, 

The point to be decided turns‘on the 
meaning to be given tos. 9, cl. (1) of the Act 
which runs as follows :— 

“ If from any cause no Councillor is electa 
ed atan ordinary election held under the 
previous section, the retiring Councillor 
shall, if willing to serve, be deemed to have 
been re-elected.” 

Dr. Swaminathan, the learned “Counsel: 
for the plaintiff, argues that we ought te hold 
that an election has been held under’ the 
preceding section but that it ended in no 
Coungillor being elected, He lays stress on 


er 


bog 


tion covers all cases .where elections have 
been contemplated but on account of various 
irregularities committed by the Chairman or 
-by others no Councillor was elected, We are 
unable toagree with this conclusion. - The 
section seems to apply only to cases where 
a, valid election has been held under the 
previous section, The scheme of the Act 


shows that an election begins by the Chair-. 
Iman fixing certain dates and ends with the- 


date on which the polling is fixed. If seri- 
. ous irregularities going to -the root of the 
- procesdings happen in the course of such 
election it may be that the election must be 
considered void, and in sueh cases it can- 
not be said that an election has been held 
within the meaning of 5.9 (1). In the pre- 
sent case the existing member was anxious 
to declare his intention to continue as a 
memberon the- ist October, that is three 
days before the date fixed for the polling. 
One must wait until the lapse of that day 
to be able to say that an election has been 
held. f 
Where one does not wait until that day 
it cannot be said thatan election has been 
held, The result is no body is ina position 
to state on the Ist October that a valid elec- 
tion has been held and that no Councillor 
has been elected. It is not necessary for 
‘us to consider the remarks made by the 
learned District Judge on the language of 
8.9. It is enough to say that we do not 
think that the-words ‘an ordinary election 
held under the previous section’ are re- 
dundant, There may be cases where an 
- ‘election may be properly held without any 
Councillor being elected. A simple case is 
where all the voters for some reason or other 
do not goto the polling station to exercise 
their franchise. Other cases may be con- 
ceived. : Weagree with the conclusion ar- 
rived at:by the learned Judges in consider- 
ing that this is not acase to which s. 9 ap- 
plies. 2 YES 
. The second appeal fails and is dismissed 
with costs. ; 
V, N. V, Appeal dismissed, - 
ANA f : 


j o> RAWI ANDU NÌKAN v. RAMA kersiiva Manke [1061. 0.1920 
the words ‘If from any cause no Councillor. 
iselected ° for his contention that the sec-” 


BOMBAY HIGH COURT. 
Srconp Civit APPRAL No. 837 oF 1925. 
4 x July 7, 1927. 
Present:—Sir Amberson Marten, Kr., Chief 
` Justice, and Mr. Justice Crump. ` 
RAVJI ANDU NIKAM AND OTHERS — 
B — DEFENDANTS— APPELLANTS ` 
° versus. | 
RAMA KRISHNA MANE—-P taintifr— 
RESPONDENT. - 
` Bindu Law—Widow—Admission of widow, whethe 
binding on reversioner—Tests. : 

An admission of fact made bya Hindu widow which 
is apparently a reasonable one and in the intérests of 
the estate and the parties` affected, is binding on . 
the estate. [p. 207, cols. 1 & 2.] se 

Ramsumran Prasad -v. Shyam Kumari (1) and 
Katama Natchier v. Raja of Shivgunga (4), followed. 

Natvarlal Maneklal v. Bai Chanchal (8) and. Rama 
Santu v. Daji Naru (3), commented upon. g 

Second appeal from the decision of the 
Assistant Judge, ‘Satara, in Appeal No. 489 
of 1924, confirming the decree of the Sub-' 
ordinate Judge atislampur, in Suit No, 292 ` 
of 1917. i i 

FACTS.—Andu died leaving his widow | 
Ohandra, daughter Sundra and a sister's 
son Rama. Andu, by his Will left his pro- 
perties to Rama. Rama’s father set up 
Rama's claim under the Willon Andu’s 


. death. The matter was referred to arbitra- 


tion. Ohandra admitted the Will before the 
arbitrators but said that the Will was to 
take effect if Rama married Sundra. An 
award was made accordingly and a decree . 
passed thereon.” The parties subsequently 
fell out. Ramasued on June2l, 1917, for 
possession and Chandra filed a Gross-suit on 
July 10,1918, for having the award declared 
invalid, Chandra’s suit was dismiased final- 


„ly on the 13th July, 1920. Chandra adopted ` 


a son Ravji. Rama’s suit was decreed’ in 
his favour. Chandra and Ravji appealed, . 
Mr. G, N. Thakor (with him Mr, V, B. 
Virkar), for the Appellants, ; 
Mr. A. H. Kirtikar ‘(with him Mr, P, 8. 
Bakhale), for the Respondent. . l 


_ `- JUDGMENT. - 

Marten, C. J.—[His Lordship stated 
the facts and proceeded:—] That bringa me 
to the position which Oounsel for the appel- ` 
lants has put beforé us. Substantially he 
says the widow had no right to compro- . 
mise the claim to the estate as against the | 
adopted son, that no matter that “ the- ‘ 
adopted son was not then in existente or- 
at.any rate had not been adopted, the - 
true view ofthe law is she could. not 


make. Any admission binding qn a inturg. 
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reversioner; she could only litigate a case 

to the bitter end and have the decision 

in effect of the highest Court. That pro- 

position to my mind is absolutely unsound “ 
in law. . We fortunately have a decision by 

their Lordships of the Privy Council in 

Ramsumran Prasad v. Shyam Kumari (1) 

and there it is thus stated (page 346*) 

` “Bearing this in mind their Lord- 

ships will proceed fo consider whether 

an alienation, which is the result of a com- 

promise, or the mode by which a compromise 

is carried into effect, should, if the com- 

promise be reasonable and prudent, and 

for the interest of the-estate, fall within 

the power of the holder of a Hindu 

woman's estate, either as being an aliena- 

tion which is deemed to be induced by’ 
necessity, or as being in a-parallel position 

to an alienation induced by necessity. It 

may be observed at once that thè argu- 

ment which would refuse authority to 

compromise in any case would have very 

extreme consequences. A Hindu woman 

might be party to a litigation concerning 

considerable immoveable property, mightbe 

successful in the first Court and be threaten- 

ed with an appeal, and have then a sugges- 

tion from the adversary that if she would 

part with a single item of property or a few 

.bighas he would let the judgment stand,- 
She would have if the argument were 

sound to refuse the suggested compromise, 

and be prepared to fight the case up to 

the Privy Council. Or it might be put 

in another way. Her opponent could never 
suggest a compromise, because he would 
know that any compromise would be upset. 
It would be very undesirable in the in- 
terests of property owners that this extreme 
doctrine should be upheld, and their Lord- 
ships, after consideration of the authorities 
that have been cited to them, are glad 
to find that they are not driven to any 
such extreme position.” 

. The argument here is that though the 
widow admitted the Will, she had no 
legal authority to do so. I think the 
answer is found in the sentences which I 
have just read. 

Tf then she had the power, the course she 
took. here was apparently a reasonable one 
in the interests of the estate and the 

(1) 69 Ind. Cas. 71; 49 I. A. 342; 25 Bom. L. R. 
634; 31 M. L. T. 200; 3 P. L. T. 749; A. I. R. 1992 
P. O. 356; 1 Pat. 741; 16 L. W. 956; 21 A. L. J. 18; 


90. & A.L. R. 175; 27 0. W. N. 269; 37 0. L. J. 356; 
44 M.L. J 751 (P.O). 
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parties affected. I do not propose to go 
into all the authorities that- have been 
cited to us. The question of family 
arrangements has been dealt with also 
by their Lordships in Khunni Lal v. Gobind 
Krishna Narain (2) and Hiran Bibi v. Sohan 
Bibi (3)e Further we have had a well- 
known ease cited to us, Katama Natchier 
v. Raja of Shivagunga (4), where their 
Lordships have laid down the proposition 


that where ina litigation properly entered 


into and properly conducted the estate is 
represented by a Hindu widow, and certain 
results are arrived at, that result may 
be binding on the reversioners. The sub- 
sequent cases on same point will befound 
in Vatthialinga Mudaliar v. Srirangath 
Annt (5), where the previous authorities 
are reviewed. Consequently, I may only 
notice in passing the decision of ourown 
Courts in Ghelabai v. Bai Javer (6) and 
Subbammal v..Avudaiyammal (7). 

It is, however, said that there are two 
decisions by our own Court in Natvarlal 
Maneklal v. Baichanchal (8) and Rama Santu 
v. Daji Naru (9) which prevent the present 
decree award from being reliedon. The form- 
eris adecision by Sir Norman Macleod and’ 
Mr. Justice Heaton. The judgment is 
given by Mr. Justice Heaton, andif one 
looks at the facts there, one finds this, 
that the widow compromised a claim to 
recover- property by partition. In this 
manner she gave up the claim to the pro- 
perty and she took Rs. 165 a year for life 
for herself and a reversionary grant of 
Rs.30 a year for her daughter who was 
not a party to the suit. The Oourt there 
thought that that compromise was not one 
which could fairly be regarded as bind- 
ing on the reversioner. The facts of that 
particular case we are not concerned with 
in the present case, but in so far as there are 
observations either in Natvarlal Maneklal v. 
Baichanchal (8) orin Rama Santu v. Daji 

(2) 10 Ind. Cas. 477; 38 I, A. 87;15 0. W. N. 545; 
8 A. L. J. 552; 13 0. L. J. 575; 13 Bom: L. R 


427; 10 M. L.T. 25; (1911) 1 M. W, N. 432; 21 M, L, 
J. 645; 33 A. 356 (P. CO). 

(3) 24 Ind. Cas. 309; 18 C. W. N. 929; 27 M. L, J. 
149; 1 L. W. 648 (P. C). 

@) 9 M. I A. 539, 2 W. R. P. O. 31; 1 Suth, 
P. ©. J. 520, Sar. P. O. J. 25; 19 E, R. 843. 

(5) 99 Ind. Cas. 85; 28 Bom. L. R. 173; A.I. R, 
1925 P.O. 249; L. R. 6 A. (P. C.) 169; 49 M. D J 
769; 42 0. L. J. 563; 48 M. 883; 30 0. W, N. 313, 
(1926) M. W. N. 11; 52 I, A. 322 (P.O). 

AV 17 Ind. Cas. 866; 37 B. 172; 14 Bom, gu R 
1142. 


(7) 30 M. 3. 
' (8) 87 Ind, Ons, 443; 22 Bom, L, R, 768, 


.. present case, an 


-. 908 


Naru (9). to suggest that under no cireum~ 


‘stances can any admission of fact by a 
‘Hindu widow operate as against her rever- 
-sioners, however’ bona fide made, all I have 
to say is that, in my opinion, those 
observations are inconsistent with what I 
have already quoted from the _ Privy 
Council decision of Ramsumran Prasad 
y. Shyam Kumari (1). : eo 
“In my opinion that is,- therefore, sufficient 
to dispose of the case. I would hold 


that the matter was fairly and bona fide. 


considered in 1908, and it was not till 
many years afterwards when the parties 
began to quarrel that it was suggested 
that this Will was not a proper Will. 
Under those circumstances I do not think 
it necessary to go into the further. point 
` as to whether the decree in the widow's 
suit against her would be binding on the 
reversioner, the adopted son. It is said 
that that decree was pasded on limitation 
and not on merits, but, however that may 
be, it is. material to observe that the 
widow failed in getting the decree award 
ide, >` `” re 
an point was also taken under s. 11 of 
the Oivil Procedure.Oode that inasmuch 
. as Rama's suit was started first, no deci- 
- Bion in the widow’s suit could be regard- 
ed as res judicata. But that argument was 
advanced in forgetfulness of the express 
‘provisions of 8. 11, Explanation I, which ex- 
pressly provides that the material date 
is not the date of the suit, but the date 
of the decision. Therefore, there is no 
ein that point. < 
Sane whole I Tnoneidet that the learned: 
Judge came to a correct conclusion in the 
d that this appeal sought 
to be dismissed with costs. - : 
- Crump, J.—]I agree 


“AN. A. 
_ (9) 48 Ind, Cas, 125; 20 Bom 


‘Appeal dismissed, 
.L, B. 947; 43 B, 249. 


` Civit Procedure Code (Act V of 1908); ss. 
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| MADRAS HIGH COURT. 

Cryin Reviston PETITION No. 978 oF 1925, 

i .April 20, 1927. ; 
—Mr. Justice Ramesam and_ 
_ Mr. Justice Odgers, 

ALAGANAN OHETTIAR—Decrek- 
HOLDER—PETITIONER 
e versus f R : 

8.-V. R. M. RAMANATHAN CHETTIAR ` 
THROUGH HIS aGENT HARIHARAN ITYER— - 
- - RESPONDENT, i 


Present: 


78, 11§— ~ 

Order under s. 73 —Revision—Interference.: a PIE, 
The High Court, will not interfere. in ‘revision 

with an order for rateable distribution under s. 73 . 

of the Civil Procedure Code unless it is obviously. . 
wrong.” E oe 


- Petition; under s. 115 of Act V of.1908 ` 


‘and s. 107 of the Government of India Act, 


praying the High Court to revise the order 
of the Court of the First Additional Sub-. 
ordinate Judge, Madura, in E, A. No. 43 of . 
1925, in E. P. No. &2 of 1924, in O.S. No. 1 | 
of 1922, on the file of the Court of the 
Subordinate Judge, Dindigul: + ` 
Mr. T. M. Ramaswami Iyer, for the Peti- 
tioner. . i 

Mr. K. S. Ramabhadra Iyer, for the Re- 
spondent. a: ; : 
. SUDGMENT.—This is a. revision: 
petition against an order under s. 73, Civil- 
Procedure Code. It may be that if the 
order of the, Court is obviously wrong and 
if one can.say. that the proper-order should . 
be in favour of ‘the. petitioner, we may ` 
interfere in civil revision petition;. vide . 
Sri Krishna Doss v. Chandook Chand (1). 
But the matter here is not obvious. The 
question turns on the meaning of the. ' 
words “receipt of the assets” in a case 
where the decree-holder has been allowed 
to bid and to set off. The petitioner relies. 
on Mohan Lal v. Amar Nath (2), The re- 
spondent relies on Arunachellam Chetty v. 
Somasundaram Chetty (3). i 

In these circumstances, wë think we 
ought not to decide the matter in- revision, 
The petitioner has got another remedy by 
a regular suit, . ` | . 
_ The petition is dismissed but under the 
circumstances of the case, without.costs, ` 

YN. V, ‘Petition dismissed, 


-ANA . A ga % 
(1) 4 Ind, Gas, 509; -32 M. 334; 5M. L. T. 125; T9. 

M. L, J. 307. re SET agar 

D Ind. Cas. 40; 100. & A. L, R, 1168; A. I R 

1985 Oudh 287;10.W.N.729,. ays 

- (3).59 Ind, Gas, 86; 12 L, W. 328° 7; * 


EN 
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BOMBAY HIGH COURT. 
OxiMiNaL APPEAL Nu; 300 oF 1927. . 
a August 30, 1927. 
--  Present:—Mr. Justice Patkar and 
: Mr. Justice Baker. j 
EMPEROR— APPELLANT 
eee AD E VETSUS . 
..- FARDUNJI C. GORA—Accosrp— 
4 RESPONDENT. ° 
- Criminal Procedure Code (Act V of 1898), s. 21— 
Bombay Government Rules, rr. 9, 10—Bench of 
Honorary AMuagistrates—Difference of opinion—Dis- 


senting judgment, whether should form part of record.” 


- Although under rr.9and10 of the rules framed 
by the Bombay Government under s. 21 ‘of the 
Oriminal Procedure Code, whero there is a difference 
between two Honorary Magistrates composing a Bench, 
the opinion of the- Chairman prevails, the dissenting 
Magistrate has a right to have his judgment and 
finding recorded, and his dissenting judgment should, 
therefore, form part of the record in the case. jp. 210, 
col. 1; p. 211, col. 2.| i 


«, Oriminal appeal by the Government of 
Bombay, against an order of acquittal pas- 
sed by a Bench of Honorary. Presidency 
Magistrates, Girgaum, Bombay. 


< FAOTS.—The accused were tried under 
8,12 of the Bombay Prevention of Gambling 
Act, IV of 1887, by a Bench of two 
Honorary Magistrates, Mr, Kapadia, Chair- 
man-and Mr, Turkhud, Girgaun, Bombay. 
“They. -differed- in opinion, Mr. Kapadia 


holding that the accused should be acquitt-- 


ed while the other holding that they should 


be convicted. The opinion of the Chair- -` 


man being senior prevailed, aiid the accused 
were consequently acquitted. The judg- 
ment of Mr. Turkhud was not read, not 
any. mention of it was made in the Ohair- 
man’s judgment.--The Government of 
Bombay appeals against the order of 
acquittal, and the first question that arises 
in the case is whether the judgment of the 
dissenting Honorary Magistrate forms part 
of the record. NDAN: A 

Mr, Velinker, for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Crown, . f pa 


JUDGMENT. 


- Patkar, J.—(His Lordship after stating 
the above facts proceeded:—], . PS 
.. Rule 9 of the rules framed by the. Local 
Government under s. 21 of the Code of Cri- 
minal Procedure says :— — 


.“ The Chairman shall conduct the pro-— 


ceedings of the Court, but every member of 
:& Bench shall have a voice in the determina- 


| lon of all points arising in any case before 


a 
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the, Bench'and in the finding and sentence. 
When opinions are divided the decision of 
the majority shall prevail; and when the 
Bench is equally divided the Ohariman shall 
have a second or casting vote.” 


Rule 10 of the said rules says :— 


-= “The Chairman of a Bench shall ordi- 


narily record the evidence (when necessary) 
and the judgment and/or sentence of the 
Court; but such duty. may, with the Chair- 
man’s consent, be performed by any one of 
his colleagues, or, at his dictation, by the 
Judicial Olerk of the Court. If the last 
course be adopted each record of judgment 
or sentence shall be signed by the Ohair- 


“man of the Bench.” 


. It is argued on behalf of the accused that 
when-the Bench isequally divided in opi- 
nion, the Chairman shall have a second or 
casting vote and that the Chairman shall 
record the judgment of the Court, and that 


.the rules contemplate that the only judg- 


ment.of the Court shall be the judgment 
signed by the Chairman, and though the 
dissenting Magistrate may havaa voice in 
the determination of all the points arising 
in the case, his judgment does not form 
part oftherecord. It is argued on behalf 
of the Crown that though the Chairman may 
have a second or casting vote and the pre- 
vailing judgment of the Court may be the 
judgment of the Chairman, stillas the dis- 
senting Magistrate has a voice in the de- 
termination of all thé points arising in the 


=- 


case, his judgment forms part of the record 


.of the case. 


: Rule’ 9 which directs that when a 
Bench consisting of two members is. equally 
divided in opinion, the decision of the 
Chairman shall prevail, is apparently not 
quite consistent with other provisions of 
the Code. Under s. 429 of the-Criminal 


Procedure Code, “ when the Judges com- — 


posing the Court of Appeal are equally di- 
the case, with their 
opinions thereon, shall be laid before an- 


. other Judge of the same Court, and such 


Judge, aftersuch hearing (if any) as he 
thinks fit, shall. deliver his opinion, and 
the judgment or order shall follow such 
opinion.” To the same effect are the pro- 
-visions of s. 439 and s. 378 of the_Oriminal 
Procedure Code. It might be gaid on the 
one hand thatthe ruleinvesting the Obnir- 
man with a second or casting voje when 
the Bench consists-of two members, is ar- 


bitrary and inconsistent with natural justice; , 


Ji 


and that ‘thé guilt or innocence of the 
accused should. not depend upon chance 
and choice of the Ohairman, and that 
such.an-arbitrary and apparently unjust 
rule should not have the force of law. 
On the othér hand the rule is consistent 
with cl; 36 of the Amended Letters Patent 
of 1865. With regard to a similar rule in 
Calcutta there was conflict of judicial opi-. 
nion on the point as to whether it was in- 
consistent with the Code, but there was. 
unanimous disapproval of the rule, and the 
rulé was subsequently modified by the 
Local Government. See Henry Wakefield 
v. Haran Sardar (1), Lal Behari Chucker- 
butty v. Jalukhan (2), and Kailash Chandra 
Indu v. Kali Prosunno Roy (3), I am not 
prepared to say that the rule is ultra vires 
as being inconsistent with the Oriminal 
Procedure Code though it is desirable that 
the rule should be modifisd. We have, 
therefore, to construe the rule as it is, and 
under r. 9 the Chairman shall have a cast- 
ing vote and the judment of the Court, ac- 
cording tor. 10, will be the judgment of 
the Chairman who, according to r. 9, has 
two votes and the dissenting Magistrate 
will have one vote. Nevertheless the 
dissenting Magistrate is contemplated by 
r.9 to have avoice in the determination 
of all the points arising in any case 
- before the Bench and in the finding 
and sentence as a member of the Bench, 
and has aright to’ record his judg- 
ment and his finding. I think that the 
dissenting judgment of the Honorary Ma- 
gistrate even if the Bench consists of two- 
members, should form part of the record; 
otherwise the Appellate Court would not be 
in a position to know whether the judg- 
ment of the lower Courtis a concurrent 
judgment of two Judges or is a judgment 
ofthe Chairman dissented from by the 
other member of: the Bench. This view is 
consistent with the intention of the Legis- 
lature as expressed in s. 265, cl. .4, of the 
Oriminal Procedure Code: “Ifthe Bench 
differ in opinion, any dissentient member 
may write a separate judgment.” I think, 
therefore, that the judgment of Mr. Turkhud 
does form part of the record of this case, 

= On the merits, according to the definition 
in s. 3 of the Bombay Prevention of Gambl- 


` 


e I 


O. W. N. 862; 1 Or. L. J. 842. 
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ing Act IV of 1887, “ any transaction by 
which a person in any capacity whatever 
employs anotherin any capacity , whatever 
or engages for another in any capacity 
whatever to wager or bet whether with such 
licensee or with any other person shall be 
deemed to be ‘ gaming” and under s. 12 “a 
Police Oficer may apprehend—any person 
found gaming in any public street, etc.” 
According to the prosecution, accused No. 1 
engaged his cook, - accused No. 2, to wager 
or bet with some other person. According 
to the defence, accused No. 1 did not en- 
gage accused No. 2 to wager or bet, but 
that accused No,1 wrote out on a piece of 
paper the horss which were likely to win, 
and that accused No. 1 gave the tips to- 
accused No,2. Theanswer tothe question 
whether accused Nos. 1 and 2 were gaming 
would depend upon the simple question of . 
fact whether accused No. 1 passed Re. 1-4-0 
to accused No.2. That is a question of fact 
which would be decided on the evidence in ° 
the case. Both the Magistrates are divided 
in opinion and, though the judgment of the 
Chairman is to be considered as the pre- 
vailing judgment of the Court, it is clear 
that it is not entitled to greater weight than 
that of the dissenting Honorary Magistrate. 
[His Lordship referred to the evidence and 
continued:—} ` e Be 

On the whole, I am satisfied on: the evi- 
dence that accused No.1 passed Re. 1-4-0 
to accused No. 2. Both the accused were, 
therefore, found gaming on a public street 
and are proved to have committed an offence 
unders. 12 of the Bombay Prevention of 
Gambling Act IV of 1887, 


I weuld, therefore, allow the appeal, con- 
vict the accused and sentence accused No. 1 
to pay a fine of Rs. 10 and accused No. 2 
to pay a fine of Rs, 5; in default to undergo 
one week’s simple imprisonment, 


Baker, J.—This is an appeal by the 
Government of Bombay against an order of 
acquittal passed by the Honorary Presidency 
Court, Girgaum, Bombay, 
in-a case in which the accused No. 1, 


-Fardunji O. Gora and accused No. 2 


Sebastian Menezes were charged with an - 
offence under s. 12 of the Bombay. Preven- 
tion of Gambling Act IV of 1887, ` 
Before dealing with the facts @ point -of . 
law arisesin connection with the trial by 
the Honorary Presidency Magistrates’ Court. 
The case was heard by a Bench of two 


' Magistrates, Mr, P. P, Kapadia, Ohairmay 


ane 
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and Mr. B:S8. Turkhud. -They differed in 
opinion, Mr. Kapadia, holding that the ac- 
cused should be acquitted, Mr. Turkhud 
holding that they should beconvicted. The 
opinion of the Chairman as the senior pre- 
vailed, and the accused were accordingly. 
acquitted and the present appeal by Govern- 
ment is against that order of acqpittal. Both 
Magistrates wrote separate judgments, but 
_ the judgment of Mr. Turkhud was not read, 
nor was any mention of it made in the Chair- 
man’s judgment. Mr. Turkhud objected 
and the Chairman, therefore, added a post- 
script to his judgment to the following 
effect:— - eer 
“I understand from my colleague Mr. B. 
8. Turkhud that he differs from me both on 
facts as wellas law but I being the Ohair- 
man I exercise the privilege of the casting 
vote under rules for the guidance for the 
Benches of the Honorary Presidency Magistra- 
tes. The above judgment is, therefore, the 
judgment of the Court. Iam not bound under 
the rules to record this note of dissent. I do 
so because I am asked by my colleague to 
record it. This should not be, however, taken 
as a precedent in future.” 
“The question, therefore, is, whether when 
there isa difference of opinion between the 
members of a Bench this} fact should be 
noted inthe record. When it was brought- 
to the notice of the High Court that Mr.. 
“Turkhud had written a dissentient judg- 
ment, which did not form part of the record 
his judgment was called for and has been 
printed along with the record. The rules 
onthe subject are rr, 9 and 10 of the rules for 
the guidance of the Benches of Honorary 
Presidency Magistrates, published under G, 
R. J. D. No. 2536 of May 19, 1904 and subs. 
sequently modified by G. R. J. D. No, 
3801 of July 29, 1905 and G. R. J. D. 
No. 1653 of March 28, 1908. These 
rules willbe found in the Manual for the 
use of the Honorary Presidency Magistrates 
of Bombay at pages2 and 3. [His Lord- 
ship quoted rr. 9 and 10and procseded:—] 
It will thus. appear that no express pro-' 
vision is made-by the rules for the record of 
the dissent of any member of the Bench, 
Inthe present case there were two Magis- 
trates, who disagreed. Under r. 9 the Ohair- - 
man’s opinion prevailed. His judgment, as. 
originally written contains no reference to 
the fact that his colleague differed from. 
him; and that the finding of acquittal was - 
based on his second or casting vote. - 
_{n:my.judgment itis necessary that the- 


> 
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fact of the Bench being divided in opinion, 
and the decision being the decision of the 
majority, or in case’ of equal division, of 
the Chairman having fgiven a second or 
casting vote, ought to form’ part of the 
record. This is necessary for the informa- 
tion of an Appellate or Revisional Court, and 
Iam, therefore; of opinion that in all such 
cases the. existence of the dissent should 
be recorded and that the rules should be 
amended accordingly. It is still more” 
necessary when, as in the present case, the. 
dissenting member of the Bench has written 
a separate judgment, [His Lordship dis- 
cussed the facts and proceeded :—] 

Under s. 3 of the Bombay Prevention of 
Gambling Act, any transaction by which 
a person in-any capacity whatever employs’ 
another person in any capacity whatever 
or engages for another in any capacity 
whatever to wager or bet whether with 
the racecourse licensee or with any other- 
person shall be deemed to be “gaming”, 
This answers tke view taken by the 
Ohairman of the Bench that no offence: 
was committed by accused No, 2. Under 
sı: 12 gaming in a public street is 
made punishable with fine and impricon-’ 
ment. Both the accused are, therefore, 
guilty of an offence under s. 12 of the Act—.- 
the slip and money having been handed: 
over in a publie street. The offence in this 
particular case is ofa trivial nature, espe- 
cially in view of the fact that if the accused 
No.1 had handed the slip and the money 
over to accused No.. 2 in a private room 
inside the Hotel instead of in the street 
outside it, no offence would have been coma: 
mitted. | 

I am, therefore, of opinion that the order’ 
of acquittal should be set aside and the: 
accused convicted under s. 12 of the Act. 
As regards the sentence, it will be sufficient 
if accused No. 1 is fined Rs.10 and accused 
No. 2 Rs. 5, in default seven days’ simple 
imprisonment, < 


ALN. As Appeal allowed, 


918: 
PATNA HIGH COURT. 
Criminal APPEAL No. 25 or 1927. 
April 21, 1927. 

"Present Justice Sir B.K Mullick, Kr., 
- and Mr, Justice Wort. ; 

Z AHURI SAHU— ACCUSEÐ—ÅPPELLANT 

Versus 


EMPEROR— RESPONDENT. 


Criminal trial—Thumb impression—Power of Court - 
to ask accused to give his thumb-impression—A dverse. > 
inference on refusal—Evidence Act (I of 1872), s. 78: 


—Identification of Prisoners Act (XXXII of 1920), 
8.0. 


“A Court has power to ask an accused person whe-' 


ther he would ‘consent to have his thumb-impression 
taken for comparison. and may draw an inference 
adverse to him if he refuses to give lris thumb-im- 
pression. {p. 212, col. 2.] 

Emperor v. Nga Tun Hlaing (2), relied' on, 

~Bazari Hajam v, Emperor (1), not follow ed. 

Criminal appeal from a decision of the 
Sessions Judge, Monghyr, dated the 2nd 
February, 1927. 

Mr. M. K. Mukharji, for the Appellant. 

Mr. C.M., Agarwala, Assistant Govern- 
ment Advocate, for the Respondent, ; 
re JUDGMENT. 

- Mullick, 


Mongbyr has sentenced: 
Zahuri Sahu to rigorous imprisonment for 
eighteen months for-an offence under s. 471° 
of the Indian Penal Code, Agreeing with 
three of-the assessors the learned J udge 
has sentenced the appellant to rigorous im- 
prisonment for eighteen monthsand a fine 
of Rs. 1G0 for an offence under s. 209 of the 


Indian Penal Code; the terms of imprison-. 
> Prasad similarly had many opportunities of 


ment are torun “concurrently. 


It is found by the learned Judge that on. 


the 20th November, 1925, Zahuri instituted 
a suit in the Court of the Small Çause 


‘Court Munsif at Begusarai uponahand-note - 


against one Badri Gope. Badri Gope con- 
tended that the hand-note. was a forgery 


and ‘that the thumb-impression on it was’. 
The hand-note. 


not his thumb-impression. 
was sent: to a fir gerprint expert together 
with the admitted impressions of Badri’s 
thumb in both hands. The expert found 
that the impressticn upon the band-note did 
mot tally with those taken for Badri, 
When the Small Cause Court case came on 
for trial, Zahuri absented himself_and the 
suit was digmissed for default. Thereafter 
Badri applied forthe prosecution of Zahuri 
and notice was issued upon him to show 
cause why he should not be prosecuted. 
Zahuri did show cause and his defence was 


> $hathe had never filed the. plaint nor the 


` 


< YAHDRT Sant V BHBEROR, ~ 
` hand-note and that the thumb-impression : 


J.—Agreeing with all four. 
assessors the- learned Sessions: Judge‘ of. 
the’ appellant. 
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on the verification to the plaint was not his. 
The Munsif directed a prosecution neverthe- 
less, with the result that- Badri was tried in 
the Session Court at Monghyr and was con-. 
victed and sentenced as stated before, 


Now the case seems.to be proved. beyond- 
doubt. It is established by the evidence of- 
the finger-print expert that the hand-note- 
is a forgery and that Badri neyer put his. 
thumb impressicn on it. The expert ` de- 
poses that Badri’s thumb-impression is of-a 
different typeto that found upon the hand-. 
note and that the number of. deltas -also 
differ. - A 

- The substantial question in this case- is: 
whether the defence that Zahuri: never. ap- 
peared in the Civil Court at ‘all and that. 
some other person. impersonated “and caused _ 
a-plaint to be filed in the Small Cause Court 
can be.accepted. Upon this point .we have. 

the evidence, first of all, of Jageshwar: 

Prasad, who was the Pleader who filed the. 
plaint, ‘and his clerk, Ajodhya Prasad, who 
caused the plaint. to be prepared and verified; 
then there is also the evidence of the Pleader | 
Babu-Baidyanatheswar Prasad who . appear- 
ed for Zahuri in the miscellaneous proceed- 
ings in which he.was called ‘upon to. show- 
cause against his. prosecution. . *-Babu 
Jageshwar admits that he had never seen 
him before the day on which Zahuri came 
to file the plaint, but he had opportunities 
of seeing this man in the course -of a civil 
suit and he deposes that Zahuri was the- 
man who brought the hand-note. Ajodhya’ 


seeing Zahuri and he too deposes that 
Zahuri was the man who brought the hand- 
note and that the verification upon the plaint 
was drawn up by some one under Zahuri's. 
instructions. “He himself did not see the: 
verification drawn up nor the thumb-im-— 
pression put upon the verification: He saya- 
he told Zahuri to get it done. Zahuri was . 
asked in Court whether-hé was willing to. 
give his thumb-impression for comparison” 
with the thumb- impression upon the plaint - 
-and he declined: I think, in these -cireum- 
stances, it is open to-the Court to draw an 
inference adverse to him. ; 
-Our attention has been drawn* to “Batari 
Hajam v. Emperor (1) in which there are 
observations by one of the Judges constitut-_ 
ing the Division Bench to the effect that it“ 


pp: 68 Ind. Cas, 958; T Pat. 242; (1922). Pat. 46; 4 U. 


PL. R: (Pat) 1;'3 P, L, T, 526; x I, R.1922- Pat, 13} 
23 Or, Ta J, 638, i 
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„ds improper to take forcibly a thumb-im- 
“pression from an accused person in a cri- 
-minal,proceeding. The decision, however, 
did not tura upon that point, and the.ques- 
tion whether it is proper or not to ask: the 
accused :to give his thumb impression was 
not clearly raised. On the other hand, it was 
-decided by a Full Bench in ‘the*High Oourt 
at Rangoon in Emperor y. Nga Tun Hlaing 
(2) that the Oourthas power under s. 73 of 
the. Indian. Evidence.Act to’ direct an ac- 
-cused .person, present in Court, to make his 
finger impression for the purpose described 
in that section and that s. 342 of the Code 
of Oriminal Procedure relates only to the 
oral questioning of the accused. > -> > 

Section 5 of Act XX XIII of 1920 which is 
an Act to authorise the taking of, measure- 
ments and photographs of convicts and 
others lays down. - 

“If a Magistrate is satisfied that, -for the 
purposes of any investigation or-proceeding 
under the- Code of: Criminal Procedure, 
1898, it ig expedient to direct any person to 
allow his measurements or-photograph to be 
taken, he may make an order to that effect, 
and in: that case the person to whom .the 


order, relates shall be, produced or shall’ 


attend at the- time and place specified in 
the order and shall allow his measurements 
or.photograph to. be takén, as the case may 


bo, by a-Police Officer.” . . - : 3 


‘In my opinion there was quite sufficient 
legal authority for the Oourt to ask the ac- 
cused person. whether he would consent to 
have his thumbimpression taken for 
comparison. with the; thumb-impression 
upon the plaint. -But this:is noball. Babu 
Baidyanatheswar Prasad, the Vakil who 
appeared for the accused.in the miscellane- 
ous proceedings, deposes that’ the accused 
was the man who came ‘to answer .the 
notice issued by the Court. There the ac- 
cused denied that he was the person who 
had filed’ the hand-note or the plaint. 
Babu: Baidyanatheswar had several op- 
portunities of seeing the accused and his 
evidence cannot be lightly brushed aside. 

The result is that, in my opinion, the 

- assessors were fully justified, upon . the 
evidence, in believing the case for, the pro- 
secution and thélearned Sessions Judge's 
order must, therefore, be. affirmed. ‘The 
conviction under s.20J of the Indian Penal. 
Oode for making a false claim fraudulently 
and under 471 of the Iadian Penal Code 


. (2) 83 Ind. Cas. 668, 1 R. 759; 2 Bur. L. J. 270; A. I. 
R. 1924 Rang, 115; 26 Orb. 5.108 FB) 2 |. 
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for-dishonestly using asigenuine a forgad 
-hand-note; is upheld: There is.ng doubt 
“that the aċcússd being himself the plaintiff 
: knéw of the fraudulént nature of the-claim 
‘and of the fraudulent -nature of the hand- 
‘note. In these circumstancas the convictions 
under both sections are correct and the 
sentences are not unduly severe. | | 
The appsal is dismissed. = - © 
Wort, J.—lagree. 
B. K.P. ` 


Appeal dismissed, 


aaa ot 


`. OUDH CHIEF COURT. 
ORIMINAL APPEAL No. 450 or 1925, 
f October 14, 1927. ; 
‘Present :—Mr. Justice Hasan and Mr, 
-Justice Raza. 
- RAM LAL—Acouszp—APPELuANT 
in © 7 versus nas 
h EMPEROR—RuESPONDENT., : 

Penal Cole (Act XLV of, 1869), ss. 802, 304— 
Murder: and culpable homicide not amounting to 
-murder, distinction between—Interpretation of Sta- 
tutes—Illustrations as aid to interpretation. f 

. Per-Hasan J.—Ifan act which an accused’ person 
is said to have committed falls within any of the 
explanations to s. -300, Penal (ode .and does 
not fall within any of the exceptions, the act “is 
murder, but ifitdoes fall under one or other of 
those explanations and also falls within any of’ the 
exceptions enacted in s.’300;. the act is one of culpable 
homicide not amounting: to murder. [p 215, col. 1.] | 

Illustrations are part and parcel of enactment and 
when a Court is called upon to interpret, a piece of 
an enactment which comprises both the substantive: 
provision and an illustration of the same, the: Court 
is not justified in rejecting the illustration as a guide 
to the interpretation of the-substantiye provision. [p. 
215, col. 2.] 

Criminal appeal against the judgment of 
the Sessions Judge, Rai Bareli, dated the 
12th September, 1927. i —_ 

Mr. J. Jackson, for the Appellant. 

Mr. H. K. Ghosh, Government Pleader, for 
the Respondent. l | 
JUDGMENT. 

Raza, J.—Ram Lal, a Brahmanof Dumta- 
har, District Rae Bareli, has bsen convicted 
by the learned Sessions Judge of Rae Bareli ` 
of having murdered Manna Pasi of Misran- 
khera, hamlet of Dumtahar, on the, 18th 
January, 1927. He has been ‘sentenced to 
death subject to confirmation by this Court. 
Hə avpeals andthe reference in confirma- 


tion is also before us. | ss 
The accuged was. committed. for trial to 


. absconded. 


t 


~ Bid 


- the Sessions Oourt on a charge under s, 304, 
. Indian Penal Code, but the learned Sessions 


Judge amended the charge and convicted 


_the aceused under s. 302, Indian Penal 


Code. 3 


| _ The facts as found by the learned Sessions 
` Judge are these :— ~ ras 


The accused beat the deceased with ‘a 
heavy lathi and caused his death. The 
‘deceased was unarmed at that time and the 
accused went on ill-treating him with the 
lathi after he had become insensible. The 
accused pretended to think that Manna was 
shamming and had him carried into the 
‘village slung to a pole saying that he would 
chalan him. When Manna died the accused 


The accused's defence in this case was 
that he found Manna stealing sarson from 


. his field’ He (accused) went up to Manna 


quietly and ‘tried to catch him. Manna 
then attacked him with a hansiya. A 
fight ensued and in that fight he accident- 
ally killed Manna with the lathi. He did 
not know that. Manna was seriously hurt 


` and. had him taken into the village and 


wanted to chalan -him. However he gave 
Manna up to Chhabba, maternal uncle of 
Manna, on the request of the villagers, 
When he heard of the death of Manna 
T was afraid of the - Police and abscond- 
ed, > ` 

The principal witnesses. for prosecution 
in this case are Manni Kori, Ghansila Pasi 
and Newal Kishore Brahman. Ihave care- 
fully considered the evidence given by 
these witnesses. Manni’s evidence shows 
simply that the accused was’ striking’ 
Manna with the butt of the lathi thrusting 
it.against him. - Manna tried to get up but 
was knocked down again. He states in- 
his cross-examination that he saw Ram Lal 
strike--only one lathi thrust.: He says noth- 
ing as to how the -quarrel arose. He 
states that the quarrel had started before 


“he arrived there and that he-first noticed 


the beating when the.accused was striking 
the deceased whowas lying on the ground. 
The evidence given by Ghansila and Newal 


-Kishore shows that Ram Lal shouted ‘thief, ` 


thief’, and so they ran to the place of occur- 
rence to see what was the matter.. They 
found Ram Lal standing there with a lathi 
in his hand. Manna was lying in the field: 
Ram Lal said then and there that he had 
struck Manna as the latter was trying. to 
run off after theft. Ram Lal gave Manna 


“*  & pole in the-belly with his -lathé in. their 
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presence and told him to get up.. Manna 


“could not get up as he was unconscious. — 


Manna was thentaken to the village and 
Ram Lal alsowent there. ` oe 

Manna was beaten in the field of Dayal, 
That field is close to the fields ` of Ram Lal . 
accused and Manna deceased. . : 

lam nôt prepared to agree with the’ 
finding of the learned Sessions Judge- that 
the whole story of the accused: is false, .. 
The evidence given by Ghansaila and Newal 
Kishore shows that they saw the accused.’ 
and the-deceased in Dayal’s field.” They 


“saw that Ram Lal had some sarson plants 
-in his hand and there werealso some ` sar- 
_son plants. lying scattered there. 


It may 
‘be safely inferred from their evidence that 
Manna was really found stealing sarson - 
from’ Ram Lal’s field. . He (Manna) tried . 
to run off after theft. Ram Lal tried to 
catch himand struck him with his lathi., 
‘There is no reliable evidence on record to 
show that Manna had‘ attacked Ram Lal. 
with a hansiya. = tie 4 

. The medical evidence is as follows:— | 

(1) ` Abrasion 13” x 4” along the upper . 
and forepart of the left temporal region. ~ 

(2) Bruise 14” x 4” on the’ upper and 
anterior-and inner part of the right arm 
with swelling on the whole of the arm 
There was a large effusion of blood which - 
was coagulated underneath the skin of the 
whole ofthe right arm. ` : 

(3) Bruise 1}”:x 3” on the right side 
and middle ofthe back near the spine. ` 
~- There was no ligature mark.on the 
neck. . There was small effusion of blood 
which wascoagulated underneath thescalp in 
the left temporal region underneath wound 
No. 1. Death was probably due to concus- 
sion of the brain. It wasthe result of the 
head injury described under No. 1. All 
the injuries could have been caused by a 
blunt weapon such as lathi, | - : 2 

There. is nodoubt that Ram Lal accused 
is responsible for the fatal injury caused 
to Manna, I have seen the lathi which was 
used by the accused in striking Manna, : 
Itis a heavy -lathi. Itisahighly danger- 
ous actto beat aman upon the head with - 
a heavy-lathi. Thoughit is not establish- 


“ed in this case that the act by which death 


was caused was done with the intention 
of causing death, but having regard to all 
the facts andcircumstances of the case, I . 
think theaccused should be held to “have 
had the knowledge that he was likely to 


- gauge death... Ifthe offence committed bg ~ 
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the accused in this case beheld to be culp- 
able homicide amounting to murder, his 
- act would fall within the second or fourth 
clause of s. 300, Indian Penal Code. But I 
think the accused wasnot guilty oftheoffence 
of murder, but of the offence of culpable 
homicide not amounting to murder and 
the case falls within Exceptién (2) of s. 300, 
Indian Penal Code. The aceused in the 
exercise of his right of private defence of 
property exceeded the power given to him 
by law and caused the death of Manna 
against whom he was exercising such right 
of private defence, without premeditation. 
He is, therefore, guilty of the offence of 


culpable homicide not amounting to mur-. 


der punishable under s. 304, Indian Penal 
Code. i 

The result is thatthe appeal is allowed 
to the extent of altering the section of con- 
viction from 302 to 304, Indian Penal 
Code. I direct that Ram Lal accused be 
punished with rigorous , imprisonment for 
five years. 

Hasan, J.—I entirely agree with my 
Jearned brother in his conclusion that the 
appellant Ram Lal is not guilty of the 
offence of murder, but I feel serious and 
have grave doubts in my mind as to whe- 
ther he is guilty even of culpable homicide 
not amounting to murder. The definition 
‘of culpable homicde which includes both 
culpable homicide which amounts to murder 
and culpable homicide not amounting to 
murder is givenjin s. 299 of the Indian Penal 
Code. When that section is analysed it 
will be realised that the elements which 
constitute the offence of culpable homicide 
are expressed and explained in terms of the 
four explanations enacted in s. 300 of the 
same Code. It follows to my mind that 
if an act which an accused person is said 
to have committed does fall within any 
of those~ explanations and does nof fall 
within any of the exceptions, the act is 
‘murder’; but if it does fall under one or 
other of those. explanations and also falls 
within any of the exceptions enacted in 
s. 300, the act is one of ‘culpable homicide 
not amounting to murder.’ My learned 
‘brother thinks that the case before us might 
well fall within Expls. 2 and 4 and as 
it further falls within Exception (2) of the 
same section it is a ease of culpable homicide 
not amounting to murder. 

‘Tt seems to me thatin interpreting the 
several clauses or explanations in s. 300 of 
the Indian Penal Code aid must be taken 
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from the illustrations enacted in that see- 

tion, In this connection the first thing to- 
be borne in mind is that ‘thé illustrations 

find place in the body of the section pre- 

vious to the five exceptions that follow. 

It is further clear that before the ex-_ 
ceptions begin and immediately pre- 

ceding the illustratious the Legislature 

enacts the four clauses which are intended 
to give a complete and exhaustive definition 
of culpable homicide. It cannot be sug-- 
gested that an act may amount to an: 
offence of culpable homicide even if it does 

not fall within one or other ofthe clauses 

of s. 300. Those clauses must, . therefore,- 
be taken to define the limits and exhaus- 
tive in themselves, for the purposes of the 
Code, of the offence of culpable homicide, 
This being so, itis significant thatthe Legis- 
lature has enacted only as many illustrations 
as there are clauses to s. 300. I may here be 
permitted to make a digression andsay that 
illustrations do not stand on the same foot- 
ing as marginal notes. Marginal notes may 
not be notes enacted by. the Legislature | 
and the commonly accepted view now is 
that they cannot be referred to for tha 
purpose of construing the enactment. “It 
is well-settled that marginal notes to the 
sections of an Act of Parliament cannot be 
referred to for the purpose of construing 
the Act. Thecontrary opinion originated in 
a mistake, and it has been exploded long 
ago. There seems to be no reason for giv- 
ing the marginal notes in an Indian Statute 
any greater authority than the marginal 
notes in an English Act of Parliament.” 
Per Lord Macnaghten in the case of Balraj 
Kunwar v. Jagatpal Singh (1). 

On the other hand illustrations are part 
and parcel of enactmentand it seems to 
me that when the Court is called upon 
to interpret-a piece of an enactment which 
comprises both. the substantive provision 
and an illustration of the same, the Court ` 
is not justified in rejecting the illustra- 
tion as a guide to the interpretation of the 
substantive provision. In the case of Mahom< 
ed Syodol Ariffin v. Yeoh Oot Gark (2) 
Lord Shawin delivering the judgment of 
the Judicial Committe made the following 
observations : 


(I) 31 I. A. 132 at p. 142; 26 A. 393; 8 ©. W. N. 
699; 1 A. L. J. 384; 7 O. O. 248; 8 Sar. P. 0.8. 639 


(P. C.). 
(2) 39 Ind. Cas. 401; 43 I A, 256 at ps 263; 21 C. 


W. N. 257; (1917) M. W. N. 162: 19 Bom. L. R. 157; 
(1916) 2 A. O. 575:.86 L. J. P. O. 15; 115 L. T, 564; 32 
'T, L, R, 678 (P, O0). | | e 


- 518 


` .“On the second point their Lordships are 
of opinion that inthe constructién of the 
Evidence Ordinance it is the duty of a 
-Court of Law to accept, if that can be done, 
the illustrations given as being both of 
relevance and value in the construction of 
the text. The illustrations should in no 


. ease be rejected because.they do not square 


with ideas possibly derived from’ another 
system of jurisprudence as to the law with. 
which they or the sections deal. And it 
would, require a véry specialcase to warrant 
their rejection on the ground of their as- 
sumed repugnancy -to the sections them- 


selves. It would be the very last resort of ` 


construction to make any, such assumption. 
The great usefulness of the illustratione, 
which have, although not part of the rec- 
tions, been expressly furnished by the 
' Legislature as helpful in the working and 


application of the Statute, should not be 
thus impaired,” ` 


It was suggested that there is nothing 
in s. 300 to support’ the view that a parti- 
cular illustration in that section applies to 
any particuiar clause of the same section. 
It is true that there are no express words 
to that effect, but if we read the clauses 
and the illustrations together and the 
section .as a whole we can say at once that 
a particular illustration can apply to no 
other buta particular clause. Thus it will 
be seen that ill. (a) is.only applicable 
to the first clause of the section and simi- 
larly ills. (b), (e) and (d) are- applicable 
to the corresponding clauses in the sub- 
stantive enactment-séparately. : 

When, therefore, I read cls. 2 and 4 


with the help of ills. (b) and (e) my. 


mind gets filled up with serious doubts 
as to the applicability of either the one 
or the other of those clauses to the ‘facts of 
the present case, , 


I do not’ think that itis necessary for 
‘me to pursue this matter further. I have 
. Said what I have said above only for the 
“purpose of making it clear as to what my 
own views.on the question of the interpreta- 
tion of the provisions of s. 300 are. But if 
“according to my judgment the appellant is 
not guilty of the offence punishable by 


:5. 304 of the Indian -Penal Code, he ig ` 


certainly guilty of the offence punishable 


“by s. 325 of the same Code I, therefore, 


agree With my learned brother that the 
“conviction under s 302 should be set aside 


‘and that the appellant should. be sentenc- - 
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ed to five years’ rigorous imprisonment and 


| We accordingly do so. 


By. The Court.—We allow the appeal’ 
to the extent of altering the section of con- 
viction from s. 302 to s. 304 ors, 325, Indian 
Penal Code. We direct that Ram Lal acéus- - 
ed be punished with rigorous imprisonment 
for five years, ` $ 

“G.H.. Sentence reduced, - 


oer 
nema 


> BOMBAY HIGH COURT. 
. CRIMINAL APPLicaTION FoR Revision No. < 
pí -~ ` I20 or 1927. o 
: August 10, 1927.7 -° . 
Present:—Mr. Justice Patkar and Mr. 

: Justice Baker. =. 
KALLASANI AND oraexs—Accusep— “= - 


APPLICANT | 


versus A 

è .. EMPEROR—Responpent.. 

| Criminal Procedure Code (Act .V of 1898) ss. 286, 
408—Penal Code (Act XLV of 1860), s. 160—Bombay 
District Police Act (IV of 1890),'s. 61 (o)\—Fighting 
in publice place—Acquitial under s. 160, “Pendl 
Code—Subsequent trial’ for offence under 8. 61 (0), 
Police Act, legality of—-Autrefois acquit—A lternative 


he accused who fought with another: ina public 
place was tried foran offence under s. 160 of the 
` Penal Code‘and acquitted as it was found that the 
public peace was not disturbed. He was again 
charged under s. 61 (0) of the Bombay. District 
bana Act, 1890, on the - same facts and same evi- 
ence: - ees 

` Held, that the acquittal in the previous case operat- 
ed as a bar to the subsequent prosecution inasmuch 
as an alternative charge for the latter offence. could 


have been framed in the previous case under s, 236-of 
-the Code. [p. 217, col. 1.] š 


Manhari Chowdhury v. Emperor (1), followed.” > 
- Deoki Koeri y. Emperor (2),,and Ram Sewak Lal- 
v. Maneshwar Singh (3), distinguished. pee W 
. Per Patkar, J.—The test is. whether the evidence in - 
both cases is the ‘same, and the subsequent trial is. 
on the same basis of facts falling withinss. 236 and 
237 of the Criminal Procedure Code. [p. 218, col. 1.] 
Criminal application for revision against _ 
.an order passed by the Second Class Magis- 
trate at Hubli. > ws Am. ae 
Mr. A -G. Desai, for the Accused. ._. ~ 


Mr. Shingne, Government Pleader, for th 
‘Orown. nee e Ey Se 

f -~ JUDGMENT. f 
H Patkar, J.—In this case the“ accused 
were tried on a charge under s 160 of the 
‘Indian Penal Code and were acquitted. 
They have been ` again charged unders. 61 


~ (0) of the Bombay District Police Act IV of 


1890, ‘The accused were acquitted ‘in the 
previous case as if was found’ that the 
public peace was not disturbed, ‘The .ques- . 
‘tion that arises for decision is whether the 
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acquittal in the prévious case bars the 
present prosecution, The evidence in the 


present case will be exactly the same. evi- ' 


dence that was led-in. the ‘previous’ case. 
Section 403 (1). of the Criminal Procedure 
Code says:— ne TA 
. “A person who has.ones bean tried- by a 
Court .of . competent jurisdiction “for an 
offence and convicted or acquitted of such 
offence, shall. while such conviction or 
acquittal remains in force not be liable to ba 
tried again for the same offence, nor on the 
same facts fer any other offence for which 
a different charge from the one made 
against him might- have been made under 
8. 236, or for which he might have been con- 
victed under:s,: 237.” _ 
Section 235 says:— - ` Toes f 

~ “Ifa single act or series of acts is of 
such a nature that it is doubtful which 
of several offences the facts which can-be 
proved will constitute,the accused may be 
charged with having committed. all or 
any of such offences, and any number of 


such charges may..be. tried at once, or he: 


may be charged in the alternative with 
having committed -some one of the said 
offences.” . . .. & 
-- We ‘think the facts of the present -case 
fall under s; 236 for -it .was doubtful from 
the beginning whether: the-'act-or the 
series of, acts committed , by- the accused 
fell under s. 160 of the Indian. Penal Code 
or under _s..61.(0) of tha Bombay District 
Police Act. If the public peace was dis- 
turbed, then the casé fell under s. 1600 
the Indian; Penal Code, otherwise, it would 
fall under s. 61 (0) of the Bombay Dis- 
trict Police Act. If there was a doubt from 
the beginning on the’ point.as to whether 
public peace was disturbed, alternate 
charges could have. been framed in the 
previous case under. s. 160 of .the Indian 
` Penal Oode and also under s 61 (o) of the 
Bombay District Police Act, and the accused 
could have been convicted under s. 61 


(o) ofthe... Bombay - District Policé. Act - 


in the previous case unders. 237 of. the 
Criminal Procedure Cade. We think, there- 
fore, that the acquittal in the previous. 
case operates as a bar to the present pro- 
secution. ° 

. This view is 
Manhari Chowdhurt v Emperor (1). 
that case the 


Tn 
previons prosecution was 


under ss. 380 and 411, Indian Penal Code,” 


(1) 43 Ird. Cas. 614; 45 O. 727% 22 C WN. 199; 19 
Or, L, Ji 198; 27 0 L J, 434, $ 4 
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and: the: accused. ` were ‘acquitted. Thera 


“was a subsequent prosecution-under s, 54-A 


of the Calcutta. Police | Aet .in respect of 
‘the sameact,.and it was held! that the 


‘previous acquittal operated as a-bar’-to 


the subsequént trial. At page 731* “it-is 
gaid:— a Ge a an E 

“The trial, in other words,- will take 
place on the same facts, and ‘it isnot 


, Suggested -that there are any: additional 


facts to’ be placed before the Oourt. In 
that state of things we can ses no reason 
why the accused shovld- not have been 
charged'at ‘the previous trial, under the 
provisions of s, 236, with ‘the offence for 
which-he is now being prosecuted.” -~> - 

` The case of Deoki -Koeri v: Emperor(2) 
relied upon by the learned Magistraté, has no 
application to the facts of the present case. 
There- the previous prosecution. was for 
theft under s. 379 of the Indian Penal 
Code, and the subsequent trial was far an 
offence under s. 9- of the Indian Opium 
Act. The ‘evidence in both’ the cases 
‘would be quite- different. For an offence 
under s. 379 the essential facts to be proved 
were that the gunony bags in which the 
opium ` was found belonged -to another 
person’ and that they’ were removed-by the 
accused ‘dishonestly -without the owner's 
consent. ‘Under s. 9 of the Opiti -Acet the 
facts which were- to be. proved by- the 
prosecution were that the accused was in 
possession of the opium, that thé -opiuii 
was crude ‘opium: and that the accused 
could’ not‘‘lawfully be 
guch opium. Thé facta to'be provedin the 


two trials would be quite distinct. ~- . * 


- Simiilarly, the case-of Ram. Sewak Lal v, 
Manéshwar Singh (3) would ‘have no applica. 


-tion tothe facts of the present case.’ The 


previous prosecution was for an offence 
under s. 182, and the subsequent prosecu- 
tion was for defamation under s. 500 of the 
Indian Penal Code. The case fell under 
s. 235, cl. (1), and not under s. 236 ofthe 
Criminal Procedure Code. The evidence 
that would be led in the two trials 
would be quite distinct, ard at page 6097 it 
is observed:— ` iar ag SA aa ae h 
“Although...the finding of the Magistrate 
in the s. 182 case cannot bein any. way 
allowed to prejudice the accused in the 
(2) 95 Ind. Cas. 287; 48 A. 496: 24 A. D. P. 559: L, R. 
7 A.95 Cr. A. I-R..1926 All. 405; 27, Or. L. J: 767. 
_ (3) 6 Ind Oas 352; 37 0. 604; 14°C. W.N. .839; 11 
Or. L-J 325; 120. L. J. 15> - a B 


~ «Page of 45 C~[Bd] TT 
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in posseasion of `` 


“918 


$, 500, Indian Penal Oode case, it is elear 
that the question of malice’ has not at 
all been tried,and the accused has not 
been aequitted of any charge involving 
malice. Thatis a question ‘which-has to 
_be tried, on evidence which would be 
- irrelevant in a trial under s. 182.6f the 
“ Indian -Penal Code.” 
` The test laid down is whether. the evi- 
dence in both cases isthe same, and the 
‘subsequent trial is on the same basis of 
facts falling within ss. 236 and 237 of the 
` Oriminal Procedure Oode. Ses Queen- 
‘Empress v. Subedar Krishnappa (4). It is 
clear that the evidence that would be led 
in‘ the present case would. be exactly the 
game evidence which - wasadduced in the 
. previous case, and an alternative charge 
under s,61 (o) ef.the Bombay District 
Police Act could have been framed in the 
previous ‘case, : 
We think, therefore, that the acquittal in 
- the previous case operates asa bar to the 
present trial. . d; ; 
“We would, therefore, make the Rule 
‘absolute and quash the proceedings. 
- Baker, J.—I agree. ‘ 
. I-have -no doubt that the present pro- 
ceedings are clearly covered. by s. 403, 
cl. (1), of the Criminal Procedure Code. 
The facts are on all fours with those in 
the case of Manhari Chowdhury v, Emperor 
(1). Both the cases quoted on the other 
side, namely, Deoki Koeri v. Emperor (2) 
and Ram Sewak Lal v. Maneshwar Singh 
(3) are cases where in one transaction more 
offences than one are committed by the 
same person as mentioned ih cl. (1) of 
s. 235, ‘and, therefore, are ‘covered by 
“el. (2) of s. 403 of the Criminal ‘Procedure 
- Code. tg, tS 
ALN. A, . Rule made absolute. 
` (4) 1 Bom: L. R. 15, 


MADARS HIGH COURT.. 2 
ORIMINAL Revision Cass No. 76 oF 1927. 
(Criminal Revision Pirron No. 68 
i -oF 1927.) > 
° : July 28, 1927. 
Present:—Mr. Justice Wallace, 


‘Inre{BRAYA ROWTHAN anp ANOTHER— 


ACOUSED—PETITIONERS, ` 


Criminal Procedwre Cede-(Act V. of 1808), sa; 106, ` 


` 


Ln re IBRAYA RÒWTHAN, 


-receive senfence. 


-T06 1 0. 19979. 


128—Duty of Court to fix date for furnishing security 
before sentence—Sentence, form of. act ero NG 
` Section 123, Criminal Procedure Code, contemplates: 
that the accused shall be separately brought up for 
sentence if security is not furnished, so that the 
Court should in its judgment fix a date for tha 
furnishing of security; without-any order for alter~ 
native imprisonment and then, if by that date accused’ 
has not furnished the security, he must appear and | 
Asan accused sentenced under s. 123;Criminal Pro-- 
cedure Code, is entitled to be released from custody* 
the moment he furnishes security, the Court should’ 
not pass an absolute sentence of imprisonment-for 
a particular period, but should sentence the accused. 
for imprisonment for a particular period or until 


“such date within that period as-the required security 


is furnished. ` : 
Petition, under ss. 435 and 439 of -the- 
Code of Criminal Procedure, praying. the 
High Court to revise the judgment of the 
Court of the First Olass Bench Magistrate, 
Palghat, in Survey Trial No. 1389 of -1926. 
Mr. A. V. Narayanaswami Iyer, for the 
Petitioners, a Ng S 
The Public Prosecutor, for the Crown. 
ORDER.—The order of the lower 


‘Court directing that ‘petitioner should, in 


‘default of giving security, suffer simple 
imprisonment for .one year, cannot be 
upheld on two grounds:— É 

(1) Section 123 contemplates that the: 
accused shall be separately brought up for 
sentence if security is not furnished, co that 
the Court should in its judgment fix a date A 
for the furnishing of security, without any 
order ‘for alternative imprisonment and- 
then if by that date, accused has not furnig- 
hed the security, he is to appear and receive 
sentence unders. 123; 

(2) it was wrong to fix a period of one ` 
year, since accused is entitled to'be released - 
from custody the moment ke furnishes the ` 
Security; the sentence ought to Tun: “for 
one yearor until such date within that year 


as the required security be furnished.” 
< As securityappears to have been furnished 
in this case, no further action is called for, 
Ido not, as at present advised, subscribe 
to the contention that a summary Oourt hag 
no power to award under s. 123 more than 
three months’ imprisonment. f 4. 
VN. V. i 


A. NA. _ Order set aside, >. 


. 
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PATNA HIGH COURT. - 
CRIMINAL MiISOELLANEOUS Oase No, 22 ` 
oF 1927. : 
ME. Mareh 8, 19827. > f 
Present:—Justice Sir B. K. Mullick, Kr., 
l and Mr, Justice Scroops. i 


PETITIONER 
versus 
KALI SINGH—Rasronpent, 

Criminal Procedure Code (Act V of 1898), ss. 145, 
526 (8)+-Proceedings under s. 148—Application for 
stay for moving for transfer, maintainability of. 

A party to a procesding ander s. 145 cf tha 
Oriminal Procedure Code is not entitled to make an 


LOKA MAHTON AND oranzs—Acousep— . 


application under g. 526, cl. (8) of the Code for stay - 


‘of proceedings with a view to enable the applicant 
to move the High-Court for transfer of the case. 


Mr. H. L. Nandkeolyar, for the Peti- 
tioner. ooo 

Mr. Sultan Ahmed, Government Advocate 
{with him Mr. S. Saran), for the Opponent, 


: JUDGMENT. i f 
- ‘Mullick, J.—Ths - petitioners are th 
first party in a case unders. 145 of the Code 
of Oriminal Procedure before the Sub- 
Divisional Magistrate of Monghyr, Mr, 
Shams-ul-Huda. On the 8th February, 1927, 
the Sub-Divisional Magistrate held a local 
investigation, and he admits that in the 
course of that local investigation he rather 
lost his temper with the petitioners and 
used certain words with regard to some of 
them which perhaps were not altogether 
justifiable. Thenon the 14th February he 
called upon the second party to proceed 
with thecroas-examination of the first party's 
witnesses. The second partyasked for a stay 
of proceedings under s. 526, cl. (8) of the 
Code of Criminal Procedure and stated that 
they desired to move the High Court for a 
transfer, The learned Magistrate refused 
the prayer holding that it was noi dona fide 
and proceeded with the trial. The peti- 
tioners declined to cross-examine the witnes- 
ses on the plea that they were unprepared. 


The ease.was adjourned till the 18th and. 


then till the 19th on which date under 
compulsion, it is alleged, the second party 
addressed the Court with regard to the 
merits of their case and judgment was 
reserved. In the meantime application had 
been madeto this Court for action under 
s. 526 of the Code of Criminal Procedure 
and on the 2lat February an order was issued 
by this Court directing the Magistrate to 
stay further proceedings. It appears that 
when the order was communicated tọ thé 


_ LOKA MARTON V. KALI SINGH, 


N 


learned Magistrate hé had already written i 


his jadgment and signed it and that he was 
about to deliver it in Court. Very properly 
he stayed further proceedings and did not 
deliver the judgment. 4 

It now appears that the Magistrate has 
been transferred from the district and tha 
question is whether we should direct some 
other officer to deliver the judgment or 
order are-trial of the case from the stage at 
which it was left on the 14th Fébruary, 

We think onthe whole that the proper 
‘course will be to direct the officer who hag 


` succeeded the learned Magistrate, or such 
-oficer as may be selected for the trial of 


this case by the District Magistrate, to re-call 


‘the two witnesses whom the second party 


declined to cross-examine on the 14th August 
and to proceed with the trial-from that 
stage according to law. . 

A point has been taken as to whether cl, ` 
(8) of s. 526 of the Code of Oriminal Proce- 


‘dure applies to proceedings under s. 145 of 


the Code of Criminal Procedure. The clause 
as amended makes it clear that acase within 
the meaning of the clause includes a pro- 
ceeding under -s. 145; but as the elause 
‘directs that the application tothe trial Court - 
is to be made either bythe Public Prosecutor - 

or the complainant-or the accused, it would ` 


seem thatthe parties in a proceeding under _ - 


s. 145 cannot take advantage of the -clauaa, 
That clause would seem to apply only to 
cases arising out of an offence under the 
Criminal Law and probably the Legislature 
thought that proceedings which are quasi 
civil in nature such as inquiries into the 
possession of land, do not require the 
exercise of the very summary power which 
cl. (8) confers. Nevertheless I think that 
although the learned Deputy Magistrate 
‘was right in holding that the application 
under cl. (8) was -not competent before 
him, still inthe circumstances he would 
have exercised a proper discretion in giv- 
ing’ the firat party time to cross-examine 


‘the seeond party's witnesses, 


The result, therefore, is that the appli- 
cation for transfer being no longer neceg- 
sary is dismissed, but the case is remanded 
to the District Magistrate in order that it 
may be disposed of in the manner directed 
in this judgment. Da A ` 

Seroope, J.—I agree. ` è` l 

ANA . Case remanded, ` 


320 
>: LAHORE HIGH COURT. 
OarminaL Revision. Case No, 114 
Pee depa oR I a a 
| March 14, 1927, | 
= Present:~-Mr. Justice Dalip Singh, 


: “KAEM CHAND AND ANOTHER—ÅCOUSED' 
ARSL e ' — PETITIONERS i , 


e 


Th oa versus | 
: EMPEROR—RESPONDENT; ` - 
Griminal ` Procedure Code (Act V af 1898), 8s, 133, 
_ .188-—Various obstructions by several persons—Order, 
what it must contain—Jury, appointment, of—Pro- 
“cedure. , 
< When im proceedings under s. 133, Criminal: Pro- 
cedure Gode, itis alleged that various unlawful ob- 


r 


KHBM OBAND 4, EMPEROR. 


‘Structions have been caused upon a public way, it,- 


‘is essential that the order issued under the section 
should state accurately with regard to each person, 
-the specific ‘obstruction made by-him which he is 

- required to remove, unless it is alleged that ail the 
persons are jointly responsible for allthe obstructions 
mentioned. [p. 220, col. 2.] ~ 
= Raimohan Karmokar v. Emperor (1}, followed. 

- Where in a proceeding under 8.133, Criminal Pro- 


“eedure Code, a Magistrate appointed the nominees ` 


„of tho.two parties with a Foreman; appointed by him- 


gelf, to constitute a Jury : N f 
“Held, that the Jury was not constituted legally 
fend wee incapable’of making a legally binding awa: d 
[ibid. an $ 5 
Wa dra Nath Bhutiacharjee v. Khitish, Chandra 
Bhuttacharjee (2), followed. ngih | 
“Gage reported by the Sessions Judge, 
Karnal, with his No. 15 J; of 15th Janu- 
ary, 1927. “ee f 4; a 
“RAQTS.—Hem Raj and four others 
had. applied to- the Magistrate ‘under £. 
‘733, Criminal Procedure Code, for rernoval 
‘of certain : obstructions by 16 persons of 
‘the opposite party from the Goradeh of the 
village Kirora in Tehsil Kaithal. An initial 
order was recorded in the case by the 
Magistrate on the 25th -March, ‘1926, and 
the Jury, wasappointed by order, dated 29th, 
“May, 1926, and their verdictdated 21th July, 


"1926, was not acceptable to either party. On ` 


‘22nd August, 1926, the Magistrate passed 
an order that the case be sent back to 
the Jurors for recording the evidence of 
‘the parties which they had not_done be- 
fore and filing .a fresh award. But on the 
‘93rd he recorded a statement of the Foreman 


‘of the Jury that all the obstructions in the, 


„shamilat land should be removed and then 
‘passed an order making his order dated 
96th March absolute, As.there is no order 


dated 26th of March probably what the 


_ Magistrate meant was his order, dated’ 25th_ 


March. It is against this order of the 
Magistrate that the present application 
for revision has been filed by Khem 


~ Ghand and Singh Ram, 


"all the 16 persons 


r100 È 0.19277 
GROUNDS.—The initial order of the 
Magistrate does not specify what are the 
obstructions raised. by edch “one of the - 
accused. I am very doubtful if a single 
proceeding could have been taken against 
because the’ obstruction 
raised by each was his own affair and. the 
others had nothing to do with it. So I 
think that each person should have been. 
separately proceeded against . Bub even 
if- the -single - proceeding against--all the 
16 persons be held valid, the initial order - 
of - the . Magistrate: should have specified ’ 


-what was the nature and the extent of 


the -obstruction raised by each “person. 
In Raimohan Karmokar v: Emperor (1) 
it was -held that an .order. issued under 
8, 133 should not be vague and indefinite 
but, must be such that the persons to 
whom itis directed may be able to learn 
from its terms what it is that, they are 
to do for the purpose of complying with 
it and that when in ‘proceedings under 
3.133 instituted against a numberof per- , 


“gong it is alleged that various unlawful 


obstructions have been. caused upon .a 
public way, it is essential that the order 
should state accurately with regard to 
each person, the spécific obstructions made 
‘by him which he is required to remove 
unless it is alleged that all the persons 
are jointly responsible for allthe obstruc- 
tions mentioned. os ee Spa eee 
That the Jury was.not. legally con- 
stituted, firstly because there was no appli- 
cation by the accused, as required by ss, 
133 and 138 for the.appointment .of Jury, 
secondly, the Magistrate's. order of 25th 
of May shows that he appointed: two of 
the nominees of the one party aud.two of 
the other and Foréman himself. Section 
138 lays down that the Foreman . and 
half of the remaining mémbers’ shall be 
‘nominated by the Magistrate and Upendra 
-Nath Bhattacharjee v. Khitish Chandra 
Bhuttacharjee (2) shows that , when- the 
Magistrate appoints only the. nominees of 
the two parties, with a Foreman appoint- 
ed by himself, the Jury ‘is not..constitut- 
ed legally and is incapable of making a 
legally binding award,  ° Ey a 
tt ig recommended, therefore, that thé 
order of the Magistrate may be-set aside, 
~ ORDER.—Proceedings under s. 133 


‘ofthe Oriminal Procedure Code have been . 


(1), 35 Ind. Cas. 969; 20 C. W. N. 1171; 17 Or. L, d. 


409; 44 O. 6L. ; 
(d) 23 G,499; 12nd, Dec. @ 8) 332. 


(1062..0, 1997) 


forwarded by the learned Sessions Judge” 


of Karnal for revision to this Oourt on 


the ground that the order of the Magis- > 


trate does not-specify what are the ob- 
structions raised by each. of the. accused. 
I do not find on the record any allega- 
tion that all the persons had “jointly 
raised these obstructions or thatethey had> 
raised them in conspiracy with each other. 


J, therefore, consider that the order was. 


bad in form. .I also hold_as pointed out 
by the learned Sessions Judge that the 
Jury was not legally constituted in that 
the Magistrate seems to have appointed: 
the entire Jury himself-instead of appoint- 
ing the Foreman and half the Jury and 
leaving the other half to be nominated 
‘by the. parties. I, therefore, accept the 
revision and set aside the order of the 
learned Magistrate. - 
ORL. f Revision accepted. 


paee 


PATNA HIGH COURT. . 
Catminat Reviston No. 773 or 1928. 
. 0 °° February 1, 1927. ;, 
‘Present: —Mr. Justice Kulwant Sahay and _ 
pee Mr. Justice Allanson. si 
PARSOTIM DAS AND 0THERS— ACOUSEB— 
A PETITIONERS ` Wa nT 
= ka versus ` 
EMPEROR—OppositTe Party. — 

Criminal Procedure. Code (Act V of 1898), ss.’ 842; 
864—Summary trial of warrant case—xamination of 
accused, whether should be recorded. 
- In a‘summary trial of a warrant case, although a 
Magistrate is bound to examine the accused under 
B..342 of the Criminal Procedure-Code he is not bound 
to record such examination as provided for in s. 364 
of the Code, : =. > 
- Oriminal- revision from an order of the 
Sessions Judge; Shahabad, dated the 4th 
October, 1926, affirming that of the Magis- 
trate, First Class, Sasaram, - dated the 15th 
September, 1926.  : f | 

Mr. S- Sinha’ (with him .Mr, D:. Le 
Nandkeolyar), for the Petitioners. _ : 
-> . + JUDGMENT. at ae: 
‘KulwantSahay, J.—The petitioners 
were convicted: of an offence punishable 
under.s.121-of the. Indian Railways Act. 
The petitioner No. 1-was sentenced to pay a. 
fine-of Rs. 60. ánd. the. petitioner No.:2 to 
pay a fine of Rs. 30. ANA 


“The only question raised in the present 


application for revision is that the provi- 


sions of p, 342 of the-Code of-Oriminal Pros 


o> “-BARGOTIM DAS D. BMBÊROR; -777a > 


ii 

cedure have: not been complied with: The- 
trial in this case, was a summary trial under. 
the provisions of Chap. XXII of the Code, 


Section 263 of the Code prescribes the form 
in which certain particulars have to be re- 


. corded and -¢l. (y) of s. 263 provides that. 


the pela of the accused and his examination 
(if any) are to be recorded in the form pre-, 
scribed. Section 364 ofthe Code prescibes 
the mode in-which an accused person ought 
to be examined by a Magistrate-or by any. 
Court other than a High Court. Clause (4) 
of s. 364, however, says: Mega ane 
. “Nothing in this section shall-be: deemed: 
toapply to the examination of an accused’ 
person under s. 263 (or in the course of a 
trial held by a Presidency Magistrate).” . 
. The case made is that the examination of 
the accused persons by the Magistrate was, 


` not in compliance with the provisions of: s> 


364 inasmuch.as the proper questions.to be 
put to the. accused under s, 342 were not put 
to him: It appearsfrom the order-sheetofthe 
Magistrate that the examination of the pro- 
secution witnesses was finished on the 10th 
„August, 1926, and thereafter.the accused 
were told what the charge against them was 
and they pleaded not guilty to the charge. 
Thereafter on the 20th August, 1926, one pro- 
secution witness was re-called- and examin- 
ed, - Thereafter as appears from the order- 
sheet of that date, the accused persons were 
examined and then a date was fixed for de- 
fence witnesses. The record in the form pre- 
scribed ‘under 8.263 of the Code shows in the 
column prescribed for recording the plea of 


. the accused and his examination, if-any, 


the accused pleaded not guilty, and it is 
stated that they would filea written. state- 
ment. Therefore, on 4 reference to the order- 


< sheet of the 20th August, 1926, and to.the - 


form prescribed under s. 263 of the Code; 
it jis clear thatthe accused were examined 
under the-provisions of s. 342.: What the 
nature of the examination was is not stated; 


- but in asummary trial, under the provisions 


of s. 364, itis not necessary for the Magis- 
trate to také down the questions and ans- 
wers in detail and there is nothing -in thia 
case to show that the examination of. the, 


accused persons in this case was not.a pro- 


per examination as prescribed by -s. -342 of 
the Code. . noes pee Rete 133 
“ Reliance has been placed by learned’ 
Counsel for the’ petitioners upon: the 
decision in Balkeshwar Singh v. Empezor (1) 
“ (1) 65 Tnd. Oas. 546; 3 P. L, T, 382; 23 Or, I. J:14; 
ALR 1922 Pat 5 ee TOO T a 


-ap 


where it was held thata written statement 
filed by.an accused person cannot take the’ 


place of his examination under s, 342 and 
that the procedure laid down for warrant 
cases applies although. the trial isa summary 
one under s. 262 and that it is, therefore,’ 
mandatory upon the Magistrate to examine 
the accused under s. 342 even in a summary 
trial of warrant cases, 
this proposition is not challenged and no- 


body denies that even in a summary trial | 


the Magistrate is bound to examine the 
accused under s. 342. The question is 
whether he is bound to recordthe examina- 
tion as provided for in s. 364 of the Oode, 
That section itself says that it isnot neces- 
sary for the Magistrate in a summary trial 
to record the examination in detail. Noth- 
ing has been shown in this case that the ex- 
amination was not a proper examination. 

This application is dismissed. 

Allanson, J.—lagree. 

A. N. A. ` Application dismissed. 


i MADRAS HIGH COURT. ; 
_OptMinaL Revision Oase No, 372 oF 1927. 
(CRIMINAL ee Petition No, 328 

r 1927), 
7 September 23, 1927. 
~ Present: —Mr. Justice Madhavan Nair and 
Mr. Justice Ourgenven. 
S. S. JAGANNADHASWAMI NAIDU— 
AccusED—PETITIONER 
VETSUS 
Pa MANIK YAM—Oomprainant—. 
at RESPONDENT. 
` Criminal Procedure Code (Act V of 1898), 38.-197—~ 
Government Officer acting as Polling Oficer in Munici- 
pal election—Prosecution for offence under Madras 
District Municipalities Act (V of 1920)—Sanction of 
Local Government, whether necessary—Acting in the 
discharge of official duty’, meaning of. 

A Government Officer, such as a Tahsildar, who 
is gak by the Chairman of a Municipal Council 
as a Polling Officer under the Madras District Munici- 
palities Act does not, while he is acting as a Polling 
Officer, act or purport to act in the discharge of his 
official duty as a Tahsildar;. and sanction under 
g. 197 of the Oriminal Procedure Code need not, 
therefore, be obtained before instituting criminal 

roceedings against him for an offence committed by 
Bim while, acting as- a Polling Officer. [p. 223, col, 


Pl petition, under ss. 435 and 439 of 
the @ode of Oriminal Procedure, 1898, 
praying the High Oourt to revise the order 
of the Court of Session, West Godavari, at 


JAGANNADHASWAMY NAIDU Y, MANIYAM] 


- The correctness of 


rine 1, O. 1927) 


Ellore,in Or. R, P.-No. 23 of 1626 presented- 
to revise the judgment of the Court of the ` 
Joint First Class Magistrate, Narasapur, in 
C. O. No. 80 of 1926. i 

. Mr. P. Venkataramana Rao, for the Peti- 
tioner, 

` Mr. V. Suryanarayana, for the Respond- 
ent. ` ° 

: The Public Prosecutor, for the Crown. 

J UDGMENT.—This petition raises. 
the question whether sanction under s.- 197 
of the Criminal Procedure Code should be’ 
obtained before instituting criminal -pro- 
ceedings against a Tahsildar who acted as a 
` Polling Officer in connection with a Munici- 
pal election. 

The facts are briefly these : Under’ 
G. O. No. 1367, L. & M. dated April 3, 1925, 

. where a Chairman - of a Municipal 
“Uouncil or the President of a Local Board. 
desiras'to have the services of an officer of 
the Revenue Department for the conduct of 
a particular election, he may apply to the 
Collector and the Collector may spare an 
officer's services if he is able to do so.” 
Acting under this: Government Order, the 
Chairman of the Ellore Municipality obtain- 
ed from the: Collector the services of the 
petitioner, a Tahsildar, to act asa Polling 
Officer in the 5th Ward of the Ellore Muni-- 
cipality during a recent Municipal election, 
It is alleged that, while acting in that capa- 
city, the ‘petitioner committed an offence 
under s. 58 of the District Municipalities - 
Act, which runs as follows: “Every per- 
son who in the course of electoral operations, 
falsifies or attempts to falsify the record of 
an election by removing, destroying, alter- 
ing or fabricating, nomination papers or 
voting papers or by any other actor by- any’ 
omission, shall be punished with imprison-, 
ment of either description which may ex- 
tend to one year or with fine or with both.” 
The case against the petitioner is described: 
in paras, 6 and 7 of the complaint, 
Paragraph 7 runs thus: “The accused wil- 
fully marked the votes wrongly and falsified 
and attempted to falsify and fabricate the 
records of the election and committed an: 
offences punishable under s. 58. of the 
Madras District Municipalities Act and also- 
ss. 465 and 469 of the Indian Penal Code,” 
It is not necessary for the -purpose of this 
case to state the facts of the complaint in 
greater detail; 

When the case was taken up fur trial, 
objection was taken on behalf of the poti- 
tioner that this is a case in which sanction, 


fio 1. 0. 1987] 
of the Government is necessary under-s. 197 
of the Criminal Procedure Code and that, 
as such sanction had admittedly not been 
obtained, the complaint should be dis- 
missed. Upholding the objection. the 
Joint Magistrate dismissed the complaint, 
The learned. Sessions Judge on revi- 
sion set aside the order jof jhe Joint 
Magistrate and directed him to dispose -of 
the case according to law, The present re- 
vision petition is against the order, of the 
Sessions Judge. o a 
- Section 197 (1) of the Criminal Prosedure 
Code runsas follows :—“When any person 


who is a Judge within the meaning of s. 19 . 


of the Indian Penal Code, or when any 
Magistrate, or when any public servant who 
is not removable from hisoffice save ‘by or 
with the sanction of a Local Government 
or some higher authority, is accused of any 
offence alleged to have been committed by 
him whileacting or purporting to act in the 
discharge of his official duty, no Court 
shall take cognizance of such offence except 
with the previous sanction of the Local 
Government.” To establishthe contention 
that sanction should have been obtained 
the petitioner has to show (1) that he is a 
public servant who is not removable from 


LATIPAN V. MOHAMMAD IBRAHIM, 


his office save by or with the sanction of: 


the Local Government and (2) that he is 
accused ofan offence alleged to have been 
committed by him while acting or purport- 
-ing to act inthe discharge of his official 
duty.” If either of these conditions does not 
apply to the petitioner, then clearly it is not 
necessary to obtain the previous sanction 
of the Local Government to institute pro- 


ceedings against him. Following the argu-' 
ment of the learned Vakil for the petitioner,. 


‘dealing with the second question first, 
-we have to see whether the petitioner, 
-while acting as a Polling Officer under the 
District Municipalities Act, was acting or 
‘purporting to act in the discharge of his 
official duty, his official duty being that 
of a Tahsildar. 
cause the Uollector has lent the petitioner's 
services to the Ohairman, notwithstanding 
the fact that he was acting as a Polling 
Officer, he still remains a Tahsildar and 
was acting or purporting to act in the 
discharge of his official duty as a Tahsildar. 
No direct authority in support of the 
argument has been brought to our notice, 
Under r, 8 (1) of the rules for the conduct 
of elections of Municipal Councillors, “If 
nging. to there being more candidates than 


It. is alleged that, be- - 


‘appointed happens to be a Tahsildar -or 


there are vacanciés, a poll has to be taken, 


the Chairman shall appoint forthwith one ` 
or more Polling Officers for- each polling 


„Station and may pay them reasonable re- 
muneration for théir services.” 


It is con- 
ceded that the petitioner, when his services 
were lent. to the Chairman, was appointed 
as a Polling Officer by” the Chairman and 
that it was after this appointment: that 
he began to discharge: the duties of a 
Polling Officer. In certain cases it is the 
duty of the Municipal Chairman to appoint 
a Polling Officer, and the Polling Officer 
acquires the status of a Polling Officer by 
the ‘appointment by the Municipal Chair- 
man. The Municipal Chairman may appoint. 
any person he likes asa Polling Officer 
subject to the restrictions contained in 
the rule. The fact that the -officer so 


that he was appointed after obtaining the 
permission of the Collector does not affect 
the decision of the question. We are of 
opinion that the person appointed, though 
he is a Tahsildar, was, for the time being, 
not acting or purporting. to act in the 
discharge of his official duty as a Tahsildar 
and, therefore, s. 197 of the Oriminal Pro- 
cedure Code can have no application. As 
one of the essential. conditions necessary 
for the application of the section is not 
satisfied in this case, it is not necessary 
to consider the other- condition, namely 
whether the petitioner is a public servant 
who is not removable from his office 
save by or with the sanction of the Local 


- Government. 


We think the order of the Sessions Judg 
Ea aa ee 8 
isrightand dismiss this criminal sakiki 
petition, 


V. N. V. Petition dismissed, 


—_ 


PATNA HIGH COURT. 
ORIMINAL Revision No, 5350} 1997 
September 8,1927, - ` 
Present :—Mr. Justice Allanson; 
Musammat LATIFAN—Acoustp : 
PETITIONER 
MOHAMMAD IBRAHIM 
Criminal Procedure “Cade (aor Fe Panas, 
145—Proceedings under s. 144, when to be taken. e 


A Court should not proceed undi 
Oriminal-Procedure Code where it will “be. better 3 


draw up proceedings under s, 149 of the (ode, 


ae 


; 994- 


Criminal revision from an order of the 


District Magistrate, Patna, dated the 2nd 


August, 1927. 2 : À 
X Meseta. H. L.. Nandkeolyar and B. K, 
Prasad, for the Petitioner. : 


Mr. H. P.-Sinha and. Government Pleader, l 


for the Opposite Party.’ ae gos 
JUDGMENT.—This ‘application is 

‘directed againts an order of the Sub-Divi- 

sional Officer of Barh directing under s. 144 


_of:the Criminal Procedure Code that the 


second party should not goon to the land 
in dispute. The application is made by 
Musammat Latifan who is one of the second 
party. ‘The land originally belonged to 
her husband who died a number of years 
‘ago, leaving three daughters, one of whom 
was married to Mohammad Ibrahim, the 
first party. The Sub-Divisional Magistrate 
has found that the rent receipts from. 1326 
40-1331 show that rent was paid by Ibrahim. 
In the next two years the rent was paid by 
this son.. The second party's case was that 
she obtained all the land in lieu of 
‘dower.. _Ibrahim’s case is that he is in, pos- 
‘session asa .co-sharer as his wife's heir. 
‘The order underib, 144 has already expired. 
T would have declined to interfere for that 
reason, had it not been for the fact that in 
‘my. opinion on the report submitted by the 
Police this was certainly a case in which it 
‘would have been better to draw up proceed- 


. ings under: s. 145. The Magistrate . has 


‘found that Ibrahim lived with Musam- 
‘mat Latifan and, as. I have said, that 
‘Ibrahim paid the rent. These facts by 


‘themselves certainly do not necessarily 


` . indicate that Ibrahim is solely in possession 


“of thé land. He may be.-a co-sharer or he 


“may bė cultivating on behalf of his mother- 


in-law. . It is argued that prejudice. may 
acerueto the second party if the orderunder 
s. 144 is allowed to stand. In my opinion 
the dispute between the parties is not likely 
to be satisfactorily settled in this way, and 
proceedings unders. 145 should have been 
drawn upin the-firat instance. 1, therefore, 
set aside the order under 8. 144, -If it is 
thought desirable, proceedings should be 
taken under s, 145 without delay. 
ANA - ...  _ | Petition accepted, 


= PABIRG Wi JALLU: 
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LAHORE HIGH COURT. °°. 
Criminat Revision Pgerition No, 817 oF 1927, 
‘June 24, 1927... | * 
Present:—Mr. Justice Zafar Ali. 
TAHIRU AND ‘aNnorHEx—AcocussD— ` 
PETITIONERS" cee 
- ` VETSUS Sa 

~ eJALLU— RESPONDENT. ` e 
Criminal Procedure Code (dct V of 1898), s. NGO 
Charge—-No offence disclosed—-High Court's-power to 

quash charge. > AAN 
A High Court is competent to quash a charge and 


wD 


, 


dismiss. a -complaint, in exercise of its revisional | 


powers where no offence is disclosed by the prosecu- 
tion evidence. Ko ye = ; 

Petition for revision of ‘an order of: thé 
District Magistrate, Shapur District, dated 
the 3rd May, 1927. a $ z 
“ Mr. M. L. Puri, for the Petitioners. 
` Mr. Lachhman Singh, for the Respondent. 

JUDGMENT.—The petitioners’ arè 
Taharu and his wife Musammat. Taban; 
Jallu claimed to be the father-in-law of the 
petitioner's daughter Musammat Shani and 
his complaint wasthat they (petitioners) 
came. to him and asked- him- to send 
Musammat Shani with them for paying a 
visit to the goddess at Kangra, that:he sent 
Shani with them but they did not return 
her to him. He further stated that 
Musammat Shani took away: with her her 
ornaments of the valus of Rs. 700.and. that 
the petitioners madea false representation 
to him in order to take away the girl with 
her ornaments. It is contended on behalf: 
of the petitioners that-the - complaint dis- 
closes no offence and that the charge framed 
against them under s. 417, Indian Penal 
-Code, should, therefore, be quashed. 

Now assuming -that the statement. of 
facts made in the complaint is true (though 
the petitioners plead that it is entirely 
false) it does not conclusively follow there- 
-from that the -petitioners -made a false 
‘representation to the complainant, even if, 
‘as a matter of fact, they did not take the 
‘girl to Kangra for paying a. visit to. the 
‘temple of the goddess there; There is 
-nothing in the evidence produced by: the 
‘complainant to show that the petitioners 
“had no intention of visiting Kangra when 
they represented to the complainant that 
“they wanted to:go there. It may be that 


-they changed their mind subsequently.and | 
“did -not-go. Thus no case under s. 417,’ 


- Indian Penal Code, appears to have been 
_made out. I, therefore, quash the ‘charge 
- and dismiss the.complaint. - _ a 
Ba Ny Ay ' Complaint dismissed, 


Á 


Nn 
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LAHORE HIGH COURT. 
First Civin APPEAL No. 2257 or 1922. 
February 18, 1927. 
Present; —Mr. Justice Harrison and 
. Mr, Justice Dalip Singh, 
UMRA AND oTHers—DEFENDANTS— 
APPELLANTS 4 
versus 
Musammat DURGA DEVI AND OTHERS 
— PLAINTIFFS, Musammat THAKARI— ` 
- DEFENDANT—RESPONDRNTS. 
Custom—Succession—Chopra Khatris of Jullundur 
-District—Collaterals, whether exclude daughters, 
There is no special custom among the Chopra 
XKhatris of the Jullundur District by which 
daughters are excluded from inheriting the pro? 


perty of’ their father by collaterals where the 
ea was separate from the collaterals. [p. 225, col. 


__ First appeal from a- decree of the 
Senior Subordinate Judge, Jullundar, 
dated the 16th May, 1922. | 
. Lala Badri Das, R.B., and Mr. Dev Raj 
Sawhney, for the Appellants. 
Messrs. Fakir Chand and Wasdev, for the 
Respondents, 


JUDGMENT .—The pedigree table of 
‘the parties is printed at page 74 of the 
paper-book. The plaintiffs are the daught- 
ers of Megh Raj, deceased, and they sued 
‘his brother Ganesh Das, andthe widow of 
‘one Nandu, son of another brother of Megh 
‘Raj, namely, Chint Ram, and Umra, grand- 
son of Chint Ram, for possession of their 
‘father’s property. They also claimed 
‘Rs, 400 from Ganesh Das alleging that the 
-said sum had been deposited with Ganesh 
Das by their mother Musammat Ralli. 
‘Ganesh Das died during the pendency of 
‘the suit, and his sons were brought on 
‘the record as his legal representatives. 
Various pleas were raised by the defend- 
ants, but the trial Court decreed the plaint- 
iffs’ suit except as to a half share in the 
property shown as No, (d) in the plaint, 
namely, a shop situatein Lal Bazar, Jul- 
lundur City, and as to the Rs. 400 alleged 
to have been deposited with Ganesh Das, 
Both sides have appealed. : 

So faras the appealof Umra and others 
is concerned. the sole point urged before 
us has been that by the custom of the 
Ohopra Khatris of Jullundur District 
daughters are excluded -from inheriting 
the 'property of their father by collaterals, 
ven though the father was separate from 
the collaterals, .The parties are high caste 
Hindus, and the onus admittedly lies heavi- 
}y onthe appellants to prove the special 
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custom alleged. The evidence given in 
the case is oral, Various instances are 
given by the witnesses in which daughters 
were excluded by the collaterals. It as also 
‘urged: that a custom of this kind can be 
proved by the statements of persons 
‘of the brotherhced, who are in a posi- 
‘tion to know the facts and who have 
‘deposed to the existence of this custom. 
It is also contended that there is Ho rebut- 
tal of the evidence given on behalf of the 
‘appellants, and that not a single instance 
has been proved by the other side in which 
a daughter succeeded tothe exclusion of 
the collaterals. Wehave been through the 
instances adduced -in support of the custom 
and we are satisfied that they are not suff- 
cient to prove the. alleged custom. In 
many of the cases itis not clear that the 
deceased father was separate from-the col- 
laterals whoexcluded the daughters. In 
others it seems that the daughters had no 
issue and were maintained by the col- 
laterals. In such eases it is quite pos- 
sible that the daughter was unwilling to 
assert her right to a life-interest in her 
father’s property, and it does not follow ' 
that she could not have inherited the pro- 
perty-of her separated father if she had 
chosen fo assert thatright instead of con- 
tenting herself. with being maintained. 
We have been pressed by thé argument 
-that the respondents have-been unable to 
` produce asingle instance of a daughter 
succeeding in the presence of collaterals. 
“Tt must, however, be borne-in mind that 
-these. Chopra families inthe Jullundur Dis- 
„trict are not very numerous, and it is pos- 
sible that no case has arisen in which a 
separated Chopra ;Khatri died leaving no 
isons, and leaving daughters who werein-a 
position to assert their right of succession. 
We are, therefore, of opinion that the de- 
‘fendants-appellants have failed-to establish 
‘the special custom which they pleadedand 
the appeal, therefore, fails and is dismissed 
with costs. has . 

As regards the eross-appeal of’ the 
plaintifis the important document mention- 
ed in the judgment (Ex. P-19) has not 
been printed and by the rules of this 
Court cannot, therefore, be referred to, 
There is no excuse for the not-printing 
of this document which is distinctly refer- 
red to in the judgment. The cross-appeal, 
‘therefore, as to the half share of the shop 
which is -disallowed must also fail as the 
plaintifis-appellanta cannot establish that 


r 


226 
Kishen Chand was a tenant of the shop. 
The only other point urged by Counsel for 
the appellants was that the costs should ` 
have been given in proportion to the suc- 
cess of the parties. It seems to us, how- 
ever, that the defendants-appellants had 
some ground for raising the plea of cus- 
tom and the plaintiffs failed as to that part 
of the case on which they produced evi- 
dence. The only question, therefore, could 
be of Pleader’s fee. In the circumstances 
we arenot prepared’ to interfere with the 
discretion of the trial Court in the matter, 
‘end we, therefore, dismiss the cross-appeal 
with costs also, 


ANA Appeals dismissed. 
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MADRAS HIGH COURT. 
f FULL BENCH. 
- RAFRRRED Oase No, 21 or 1925, 
September 6, 1927, i 
`> Present:—Bir William Watkins | 
. Phillips, Kr., Officiating Chief Justice, 
Mr. Justice Ramesam and Mr. Justice 


; Beasley. 
Tun COMMISSIONER or INOOME TAX, ` 
MADRAS—REFERRING OFFICER 


: versus : 
MOHIDEEN SAHIB or BELLARY— 
; ASSESSEE, É 
Contract Act (IX of 1872), s. 28—Income Tax Act 
(XI of 1922), s. 8—Partnership between license-holders 
of toddy shops with persons not so licensed, legality 
of—Liability of all persons to assessment to income- 
tan. ae A 
-Where four persons bid and obtained some toddy 
.shops on lease and the profits: from’ the said shops 
-were shared between seven persons, and all the seven 
„assisted in the working and financing of the shop: 
Held, that the partnership was not illegal and 
did not ‘offend the Abkari Rules, inasmuch as there 
‘was no case of -the license-holders either selling, 
transferring or sub-renting the shops which they 
had taken on lease; and that it was, therefore, com- 


petent in such a case to the Income-tax Commis- ' 


sioner to assess under s. 3 of the Income Tax Act 
all the members of the partnership on the combined 
profits of the four shops. z i 

Oase stated by the Oommiasioner of 
Income-tax, Madras, in his reference 
tothe High Qouri, dated the 2lst October, 


1925, under s. 65 (2) of the Incom Tax Act - 


for a decision on the following question: 
: “Whethersa body of individuals whohave 
-agreed to take in auction, work and share 


“the profitsfrom four toddy shops can be 


taxed under s. 3 of the Indian Income Tax ` 


Act on the combined profits of the four 
Bbopa Ni | 


SPORWTARY OF STATS FER INDIA v. HAITBARLA Fazad gin. (106 1: O. 19979 


Mr. M. Patanjali Sastri, for- the Refer- 
ring Officer. 
Mr. T, R. Ramachandra Iyer, for the 
Assessea. 3 
JUDGMENT.—The question referred 
“is, “Whether a body of individuals who have 
agreed to takein auction, work and share 
the profits’ from four toddy shops can 
be taxed under s. 3 of the Income Tax 
Act on.the combined profits of the four 
shops.” i h 
The Income-tax Commissioner, finds that ` 
there was a body of seven persons who form- 
ed a sortof partnership. Of these seven 
„persons, four bid and obtained leases of four 
toddy shops and the profits from those 
four toddy shops were shared ‘between the 
seven persons; apparently algo all the seven 
assisted in the working and financing of 
those shops. On this finding he holds that 
-this association -of persons was not an 


- illegal association under the Abkari Rules, 


Here the petitioner's Vakil questions that ` 
finding and contends that his cliént and 
others have offended against the law in 
‘that they have contravened the provisions 
of r. 27 of the General Conditions of those 
licenses, viz., “No privilege of supply or vend 
shall be sold, transferred or sub-rented with- 
out Collector's previous permission,” There 
is no evidence that the license-holders have 
either sold, transferred or sub-rented the 
shops which they have ‘taken on lease, lt 
is not, therefore, apparent how that rule 


` has been contravened and, certainly, we -- 


cannot presume illegality, in the absence of | 
any evidence of such illegality, i 
The answer, therefore, to the question 
‘must bein the affirmative. Costs, includ- 
‘ing Counsel's fee Rs. 250 to be paid by the 
petitioner. : a 
. WHY. Reference answered in the f 
. afirmative, | 


f] 
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. LAHORE HIGH COURT, 
Crvi. Revision Petition No, 744 
f _ oF 1826, 
February 9, 1927, 
Present:—Mr, Justice Tek Chand. ; 
- Taz SECRETARY or STATE ror INDIA 
IN COUNCIL—DEFENDANT—PETITIONER 
; i AA versus .> = 
Tai Firm nnown as SHEIK HAJI-BAKHA 
' FAZAL DIN ruorovas BAKHA— 
PLAINTIEFS ~~RESPONDENTS. 
Railways Act (IX of 1890), `s, 72—Rishk Note Bow 


| fi08 £ 0. 1997) 


Suit for damages for loss of goods—Burden of prov- 
ing neglect of: Railway—Theft from running train, 
onus of --Admission of theft, effect of —Civil Procedure 
Code (Act V of 1908), s. 115—Real point in case not 
decided— Revision. - 

Before a person who has consigned his goods 
under Risk Note B is entitled to maintain an action 
for damages for loss of his goods, he must definitely 
prove that the loss was caused by reason of the 
wilful neglect of the Railway Administration or 
jts servants. If and when he has succeeded in 
proving such neglect it will be open to the Rail- 
way Administration to claim immunity by proving 
that the theft wasfrom arunning train. The onus 
of proving that the Railway was guilty of wilful 
neglect lies clearly upon the plaintiff. [p. 228, col. 1.] 

Smith, Ltd. v Great Western Ry., Co. (1), followed. 

_ Where a Railway Company alleges theft from a 
running train but fails to prove it, the admission is 
not of theft at large but of a specific form of theft 
and the onus still lies on the plaintiff to prove neg- 
lect or theft by the Railway servants. lp. 228, col. 2.) 

Great Indian Peninsula Ry. v. Datti Ram (2) and 
B. B. & G.I. Ry.Co. v. Ranchhodlal Chotalal & Co. 
(3), followed, : 

The failure on the partof a Court to take notice 
of the real point in thecase and to give a decision 


on it is á material irregularity justifying interference - 


in revision. [ibid.] : 
© Patition for revision of a decree of the 
Sanior Sub-Judge, Ferozapore, dated the 
28sh July, 1926, affirming that ofthe Sub- 
Judge, Fourth Class, Ferozepore, dated the 
14th May, 1926. : 
- Mr. C.H. Carden Noad, Goverament 
Advocate, for the Petitioner. 

Mr. Muhammad Amin, for the Respond- 
ents. : 


JUDGMENT.—Ono the Mth July, 
.1922, the Gawalior Metal Works Company 
Ltd. booked a consignment of 21 bagsof 
aluminium wares at the Gawalior Railway 
Station on the Q. I. P. Railway for carriage 
to Ferozapore City on the North Western 
Railway. The goods were booked to the 

_consignor himself but he had endorsed the 
: Railway receipt in ‘favour of the plaintiff 
thus entitling him to take delivery of the 
consignment at Ferozepore. When the 
plaintiff went to the Ferozspore Railway 
Station to take delivery, it was discovered 
that only 3 bags out of 21 had arrived 
and that the remaining- 18 bags were not 
forthcoming. The plaintiff took delivery 
of the 3 bags and on the 27th of August, 
1923, instituted the present suit against 
the Secretary of State for India through 
the Agent, North Western - Railway, for 
‘recovery of Rs, 495-3-6 being the priceof 
the missing 18 bags. In the plaint it was 
alleged thatthe loss was due to the wilful 
neglect and gross carelessness of the 
Railway Administration, The G.I. P, Rail- 
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way and the Gwalior Metal Works were 
also impleaded as defendants but none of 


them appsared and the proceedings were 


ex parte against them. 

The Secretary of State pleaded, inter alia, 
that the goods were booked at a special 
reduced rate at the owner’s risk under 
Risk Note B and that for this reason the. 
Railway Administration was free from all 
liability for the alleged loss. It was further 
pleaded that the goods had been lost on 
the G. I. P. Railway ina theft committed 
from a running train and that for this 


- reason also the defendant No,1 was not, 


liable. The plaintiff at first denied the 
execution of the Risk Note B but later on 
he admitted.it. . 

The trial Court found that the conten- 
tion of the defendant that the goods had 
been lost on the G. I. P. Railway was not 
proved and also that the defendant had 
failed to establish that the goods were lost 
in a theft committed from a running train. 

On these findings but without going into 
the question asto whether the defendant 
No. 1 was guilty of wilfal neglect, it 
decreed the plaintiff's suit. 

On appeal by the defendant No. 1 to the 
Senior Sub-Judgs at Ferozepore, it was 
specifically urged in the memorandum of 
appeal that the lower Court could not 
legally pass a decree in favour of the 
plaintiff in view of the fact that there 
was no evidences of negligence on the 
part of the Railway Administration. The 
other findings as to the loss having 
occurred on the N.W. Railway and the- 


‘goods not having been stolen from a run- 


ning train were also challenged. The Ap- 
pellate Court, however, upheld these find- 
ings, but without going into the question 
of wilful neglect on the part of the de- 
fendant No. 1 dismiesed the appeal. - 

The defendant No. 1 has come up to this 
Court on the revision side and the learned ` 
Government Advocate, who appears in 
support ofthe petition for revision- has, 
accepting the findings of the Courts be- 
low as correct, argued that the Courts have 
acted with material irregularity in not 
applying their minds to the really vital 
point in the case, namely, whether a 
decree for damages for loss of the goods. 
consigned, under Risk Note B could be 
passed in favour of a consignee against 
the Railway Administration without a 
definite finding that the Railway Adminis- 
tration was guilty of wilful neglect, 


998° 


After ‘hearing the learned Government 
Advocate for the ‘petitioner and Mr. 
Muhammad Amin, who appears for the 
respondent, I am of opinion that this 
contention must prevail. 

In Risk Note B itis definitely provided 


that the Railway Administration will carry 


the goods “harmless and free from all 
responsibility for any less, destruction or 
deterioration of, or damage to, the said 
consignment, from any cause whatever 
exeept for the loss of a complete consign- 


. mentor ofa one or more complete pack- 


ages forming partof a consignment due 


- either to the wilful neglect of the Railway 


A 


Administration or to theft by or to tbe 
wilful neglect of its servants,...... provided 
the term wilful neglect be - not held’ to 
include fire, robbery from a running train 
or any other unforeseen event or accident.” 
It is, therefore, clear that beforea person, 
who has consigned his goods under Risk 
Note Bis entitled to maintain an action 
for damages for loss of his goods, he must 
definitely prove that the loes was caused 
by reason of the wilful neglect of the 
‘Railway Administration or its servants, 
If and when he has suceeeded in proving 
such neglect, it-will be open to the-Railway 
Administration to claim immunity by prov- 
ing that the theft was from a running 
train, IJtis now well-settled that the. onus 
of proving that the Railway was_guilty-of 
wilful neglect lies clearly upon the plaint- 
if. There was at one time a.conflict of 
judicial authority on this point but all 


. doubts have been set atrest by the decision 
’ of the House of Lords inthe well-known 


Oas. 247; 3 


case of Smith Ltd. v. Great Western Ry. 
Co, (1), where it was held with reference 
to a Risk Note, the termsof which were 
very similar to those of -Risk Note B, 
that it lies upon the plaintiff to affirma- 
tively establish that the loss was due to 
the wilful misconduct of the Railway 
Company-and its servants, and that the 
failure of the Railway to- account for the 
‘loss of the goods was not evidence, -which 
justified the Court in inferring that the 
loss arose from such wilful misconduct. . 
The learned Counsel for the respondents, 
-however, has argued that in this case the 
Railway had set up a plea of loss by 
theft from a running train and having 


“u 


' failed to -prove- it, it is not open to it-now. 


FG) (1822) 1 A. O; 118591 LEJK, B, 428; 27 Com, 


this is 


- R. 1926 Pat. 148; 7 P. 
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to insist upon the plaintiff: proving ‘wilful 
neglect on the part ofthe defendants, In 


. -my opinion this- contention is devoid of 


all force, . In ‘a case, which is very similar 
to the present one a Division Bench ofthe 
Patna High Court held thatwhere the Rail- 
way Company alleged theft from arunning 


. train’ but failed to prove the allegation, 


the admission was not of theft at large but’ 
of-a specific form-of theft; and that in 
any case the onus still layon the plaintiff 
to prove neglect or theft by the servants 
of the Company: Great Indian Peninsula 
Ry.v. Datti Ram (2). Ina somewhat simi- . 


lar case, the Bombay High Court also eame to, 


fhe ‘same decision in B. B.& C. I. Ry. Co. 
v. Ranchhodlal Chotalal & Co. (3). The terms 
of the Risk Nete are very clear and cast 
a duty on the .consignor to establish ‘that 
the Railway was guilty of wilful neglect ` 
-beforehe can hold it liable for the loss. | 
In the present case the plaintiff spécifi- 
cally alleged in his plaint wilful neglect 
en the partof the defendant, but led no 


.evidence whatever in support of it. -Nor 


are there any materials on. .the record 
from which I can infer that. the defend- 
ant or any of its servants was guilty of 
any such neglect. Respondent's Counsel 
concedes that this is :so,but-urges that 

i a petition for revision under p. 44 
of the Punjab Courts Act and even if a." 
mistake of law has been committed by 
the Appellate Oourt this Court ought not 
to interfere. But this is not a casein which 
the lower Appellate Court has come to an 


“erroneous decision on a point of law. Hera 


as already pointed out .the Appellate Court 
(as also the trial Judge), has failed to-take 
notice of the real point in the case and has 
given no decision on it at all. This is clearlya. 
material irregularity. justifying interference 
on the revision side. See Tej Bhan v. 
Walt Dad (4), Bawa Naraingir v. Miran 


“Baksh (5), Baij Nath Mistry v.Jang Bahadur 
(6) and Sibu Sant v. Netai Charan Das (7). 


For the foregoing reason, I accept the 
petition and setting aside the decrees of 
the Courts below, dismiss the plaintiff's 


suit. As the defendant No. 1 put” forward 


a plea of theft’ from a running train but 
-(2) 90 Ind. Cas. 812; 5 Pat. 118; (1925) Pat,-305; A. I, 
TP et Ve ae TT 
3) 52 Ind. Cas. 516;43 B.769; 21 Bom. L. R, 779,- 
4) 60 Ind. Cas. 716: 3 Lah: L. J. 181, . - i 
4 Ind. Oas. 314; 18 P.W. R. 1909: 
13 Ind. Cas. 657. ; í 
9 Ind, Oas 806; 15:0, Li J, 114; 


h 


d 
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failed-to-prove it, I leave the 
bear their own costs throughout. 
“RL Petition accepted, ` 


parties to 


` - MADRAS HIGH COURT. 
Szoonp Crvin Apertar No. 1053 or 1924, 
March 18,1927. . sO 
. | Present:—Mr. Justice Devadoss., 
0. A. O. CHINNAN OHETTY—Derenpant 
—APPELLANT 
~. Versus 
V. VILATHAN—PuaintirF—ResPonDENT.. 
Limitation Act (IX of 1908), Sch. I, Art. ?—Suit by 
-servant for wages—Entry-in master's dccounts, 

effect of—Limitation—Plea of limitation by defendant 
—Evidence let in trial saving limitation, effect of, 
on plea, ~ | | 

A suit for wages as'a domestic servant must be 
brought within one year after-the same became due 
under Art. 7, Limitation Act. -But it is open to a 
master, instead of paying the salary then and’ there 
to give credit in his account books and treat the 
servant as his creditor, and if the master does 
that the Law of Limitation applicable is not that 
pana Art. 7 but the ordinary rule of limitation as to 
debts. : i ; 

When a defendant pleads limitation and in the 
course ofthe trial something transpires which shows 
that the .plea of limitation is not sustainable, he 
cannot turn round and say that he has been pre- 

. judiced by: ths. evidence.which saves limitation. 


` Second appeal against a decree of the 
Court of the Subordinate Judge, Sivaganga, 
in A. S. No.8 of 1923, preferred against 
that of the Court of the. District Munsif, 
Sivaganga, in O. 8. No. 342 of 1920. a 
Mr: T. D, Srinivasagopalachariar, for the 
Appellant. i 
Mr. M. Patanjali Sastri, for the Respond- 
ent. E 
JUDGMENT.—Tke point argued in 
this second appeal is that the plaintiff's 
suit is barred by limitation under Art. 7 
of the Limitation Act, inasmuch as it is 
‘a claim for salary asa domestie servant. 
The contention of Mr. ° Srinivasagopala- 
chariar forthe appellant is that the plaint 
as laid is only for salary as a domestic 
servant and the suit having been brought 
more than one year after the wages became 
due the suit is barred by limitation. No 
doubt the plaint. recites the circumstances 


under which the plaintiff entered into the. 


service of the defendant and it also men- 
tions when and where he worked. The 
defendant pleaded - limitation and in the 
course of the evidence it.transpired that 


‘there-.were entries in plaintif's.favour ` 
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-ereditor. 
Law of Limitation applicable is not that 
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in the defendant's account books in his 
branches at’Sokkatrang and Annoy. Both 
the lower Courts have relied upon these 
entries as saving -the bar of limitation. 
The.suit for wages asa domestic servant 
no doubt must be brought within. one 


- year after the same became due. But it 


is open to a master, instead of paying 
the salary then and there to give credit 
in his account books and. treat the servant 
as-his creditor. It would make no difference 
whether the master gives a pro-note for 
wages or whether he gives ‘credit in his 
account, books and treats him as his 
Ifthe master does that then the 


under Art. 7 but the ordinary rule of limita- 
tion as to debts. In this case the amount due 


“ to the ‘plaintiff was entered in the account 


books -of the defendant’s branches at two 
different places. What'is contended by Mr. 
Srinivasagopalachariar’ before me is that 
the plaintiff. did not make any reference 
to it and that his client's case should not 
be prejudiced by any évidence turning up 
in the course of the trial in the case. He 
isnot able to show that he was in any way 
prejudiced -by the evidence which came 
out during the trial.: When a defendant 
pleads limitation and in the course of the 
trial something transpires which shows 
that the pleaof limitation is not sustain- 
able hecannot turn round and say that 
he has been prejudiced by the evidence 
which saves limitation. The plaintiff would 
have been well advised in averring in his 
plaint the fact that the amount; of: salary 
which was due to him was. credited in the 
books ofthe defendant. Though the plaint- 
iff is bound by the averments in the plaint 


‘yet inthe case of a mofussil plaints we 


cannot apply the strict rule that the parties 
should not vary their pleadings during 
the course of the trial. No doubt if the 


-character of the suit is likely to be material- 


ly changed as to prejudice the other 
party such a change should not be permitted. 


‘But I do not think the defendant has in 


any way been prejudiced by the District 
Munsif and the Subordinate Judge acting 


‘upon the evidence which came out dur- 


ing the trial that the plaintiff's salary wag 


‘credited inthe defendant's firm agd there- 
iby the plaintiff became a creditor of the 
-defendant. 


The second appeal fails and is 


dismissed with costs. 


VN: V. Appeal dismissed, 
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MADRAS HIGH COURT. 
FULL BENCH. 
APPHAL AGAINST APPELLATE ORDER No. 132 
oF 1925. ' 
- September 1, 1927. 
Present :—Sir William Watkins Phillips, 
Kr., Officiating Chief Justice, 
Mr. Justice Beasley and Mr. Justice 
` . Ananthakrishna Ayyar. 

A. NARAYANAN NAMBUDIRL-- 
KARNAVAN anD MANAGER oF 
ETTASERI MUNNOT MANGALATH 
ILLAM— APPELLANT 

versus 
PUTHISSERI THEVA AMMA . 


AND OTHERS— RESPONDENTS. 

Malabar Law—Civil Procedure Code (Act V of 
1908), s. 47, O. XXI, r. 58—Decree against karnavan 
in representative capacity—Members of tarwad, whe- 
ther parties to suit—Objeetion by member to attachment, 
whether falls within s. 4? or O. XXI, r. 58, Civil 
Procedure Code—Appeal, 

Where a decree is passed against the karnavan of 
a Malabar tarwad in his representative capacity, the 
junior members of the tarwad cannot be held to be 
parties tothe decree within the meaning of s. 47 of 
the Oivil Procedure Oode, and a claim bya junior 
member to property attached in execution of that 
decree falls within the purview of O. XXI, r. 58 of 
the Civil Procedure Code and not within s. 47 of the 
Code. [p. 238, col. 1; p. 239, eol. 2.] ` 

Ramanathan Chettiar v. Levvai Morakayar (2), 
followed. 

Marivittil Mathu Amma v. Pathram Kannot 
harakot (6) and Kamal Kutti v. Ibrayi (7), over- 
ruled. 


Per Phillips, Offg. O.. J.—Where a person is an 
actual party to the suit, his rights in any other capacity 
must be deemed to be rights ofa party tothe suit 
and he must, consequently, come under s. 47 of 
the Civil Procedure Code; but when he is not an 
actual party, but is merely a constructive party re- 
presented by another, he can only be deemed to be 
a party or representative of a party in the capacity 
in respect of which he was so represented. Jn any 
other capacity, more especially when such capacity is 
adverse to the person who represented him, he can 
in no sense be deemed to be a party to a decree or 
representative ofa party. [p. 238, col. 1.] 


Per Anantakrishna Ayyar, J—The circumstance 
that a decree -obtained against the tarwad karnavan 
as such is binding on all the members of the tarwad 
does not make the other members parties to the suit. 
[p. 238, col. 2.] 

Prima facie only those are parties to the suit 
within the meaning ofs.47, Civil Procedure Code, 
‘whose names appear in the decree. [ibid,] 

Where such members of a tarwad are not eo nomine 
parties to the decree, and -where only the’ karnavan 
of the whole tarwad is sued as such, the claims 
that might be put forward in the course of execu- 
tion of sugh decree by the joint co-owner members 
or the tavazhi members should not be dealt 
with as put forward by persons who are parties to the 
suit. e[p. 239, col. 1.] 

A decree for money obtained against the karnavan 
alone as such could not be executed against the 
jalar mambar Hush a deeres could ba exeonted 
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against the tarwad properties, but not against the. 
junior members. [p. 239, col. 2.] 

Appeal against an order of the Oourt of 
the Subordinate Judge, Tellicherry, dated 
the i7th July, 1925, in A.S. No.174 of 1925 
(A. 8. No. 28 of 1924, District Court) prefer- 
red against that of the Court of the Dis- 
trict Munsif, Quilandi, dated the 10th Nov- 
ember, 1923, in R.M P. No. 1667 of 1923, in 
O.8.-No. 345 of 1912. d 

This appeal came on for hearing on 
the 30th March, 1927, and having been set 
down to be spoken to on the lst and llth 
of April, 1927, and having stood over for 
consideration till the 29th April, 1927, the 
Court (Devadoss.and Madhavan Nair, Jd.), 


ORDER OF REFERENCE TO A 
FULL BENCH. . 


Devadoss, J.-—The only point for con-’ 
sideration in this appeal is whether an ap- 
peal lay to the lower Appellate Court from- 
the order of the District Munsif on a peti- 
tion filed under O. XXI, r. 58, ‘and s, .47, 
Civil Procedure Code. A decree was ob- 
tained in O. S. No. 345 of 1912 by one 
Narayanan Nambudri against Krishnan 
‘Nair and his brother Ramunni Nair for 
Rs. 344. Krishnan Nair was made liable 
as karnavan of the tarwad in addition to 
his personal liability. In execution of that 
decree certain moveables belonging to the 
tarwad were attached. .The junior mem- 
-bers objected to the attachment on the 
ground that the tarwad was not bound by 
the decree. They failed in their petition 
and 22 junior members brought O 8. No. 38 
-of 1920 to set aside the decree so far as the 
tarwad was concerned andthey succeeded 
in the suit with the result that Krishnan 
Nair and Ramunni Nair were made person- 
ally liable for the decree amount. The 
decree-holder attached some of the proper- 
ties of the tavazhi and the sister of Krish- 
‘nan Nair and Ramunni Nair objected to 
the attachment on the ‘ground that the 
properties belonged to the Putravakasam 
tavazhi and that the judgment-debtors had 
no exclusive interest overit. This petition 
was presented under O. XXI, r. 58, and 
s. 47, Civil Procedure Code. The District 
Munsif dismissed that petition; on appeal 
to the lower Appellate Court it wes con- 
tended that no appeal lay as the members 
of the tavazhi were not parties to the suit. 
But the Subordinate Judge overruled that 
objection andon the merits allowed the 
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appeal, Narayanan Nambudri, the de- 
cree-holder, has filed this civil miscella~ 
neous appeal. The contention of- Mr. 
Krishna Menon for the appellant is that 
the appeal to the lower Appellate Court 
was incompetent as the petitioners who 
objected to the attachment were not parties 
to the decree or their legal *representa- 
tives. 


To O. 8. No, 845 of 1912 Krishnan Nair 


and Ramunni Nair were parties as wall as 
the tarwad of which Krishnan Nair was the 
karnavan, The objection now put forward 
is that the property under attachment doss 
not belong to the tarwad, but is the proper- 
ty of the tavazhi which was not represent- 
ed in the suit. 
para, 3 of his judgment, says : “No doubt 
the property is now claimed as belonging 
to a tavazhi within the common tarwad, 
but on the same principle the tavazhi must 
also be considered to have been a construc- 
tive party.” Theargument of the Subordi- 
nate Judge amounts to this: that if a 
tarwad is sued by making the karnavan 
party or all the members of the tarwad 
parties, the tavazhis of which the tarwad is 
composed must necessarily be considered 
to be parties to the suit. This view is 
against the theory that a tavazhi isa distinct 
entity so faras the holding of property is 
concerned from the tarwad and though ac- 
cording to the peculiar system of Malabar 
Liw members of a tavazhi may form a tar- 
wad, yet each tavazni is entitled to own 
property separately and a tarwad cannot 
utilize the properties of the tavazhi for its 
purposes, In other words the tarwad and 
the tavazht are two distinct entities or 
bodies for the purpose of owning property. 
The tavazht property cannot benefit the 
members of the tarwad as a whole though 
the tavazht members are entitled to geta 
share of the income of the {tarwad property. 
This distinction unfortunately has not been 
given effect to in some of the decisions 
quoted atthe bar. Even though all the 
members of a tarwad are made parties to a 
suit eo nomine, yet if the suit is only 
against a tarwad it would not be right to 
Say that the tavazhialso was represented in 
the suit merely because the members of 


the tavazhi were made parties in 
their capacity as members of the tarwad. 
If a person occupies two distinct 


positions or, fills two different offices his 
baing sued in hia capacity aa representing 
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The Subordinate Judge, in 
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one body, cannot be held as his being sued 
in another capacity representing another 
body which was not sued. Suppose A and 
B are the trustees of a certain trust; sup- 
pose they also happen to be the trustees of 
another trust. Ifasuitis brought against 
them in respect of one trust would it be 
right tosay that they being the trustees 
of the second trust it must be held that 
the second trust wasa party to the suit in 
order to attract the provisions of s.47 of 
the Code of Civil Procedure. When the 
karnavan of atarwad is. sued as karnavan 
I think it would not only be doing vio- 
lence to language, but it would be against 
all principles of construction of pleadings 
to hold that he is also sued as representing 
the tavazhi. Where he is sued as represent- 
ing the tarwad and the tavazhi it may be 
said that he must be taken to represent 
both -in the suit. But where the suit is 
confined to some relief against the tarwad 
only I think it would be opposed to all 
principles of justice to hold that he must 
be taken to have represented the tavazhi. 
It is not the name of the person that is of 
importance. but the substance and the 
nature of the suit. With these observa~ 
tions I preceed to consider the cases relied 
on by both the parties. 


Mr. Krishna Menon relies upon a recent 
decision of this Court reported as Peetika- 
yila Kath Mammad Haji v. Alam Ibran 
Haji (1). The facts in that case were, A 
obtained a decree against the Anandravan 
of a Malabar tarwad and in execution there- 
of attached certain immoveable properties 
in possession of the judgment-debtor. He 
died; but on his death the karnavan of the 
tarwad was brought on the record as his 
legal representative. He set up the claim 
of the tarwad to the property, and con- 
tended that the judgment-debtor had no 
partible interest in the property and it was 
not attachable. The District Munsif dis- 
missed the petition and on appeal by the 


‘-karnavan the Appellate Court set aside the 


attachment. Against that order a revision 
petition was filed in the High Court. The 
question was raised whether an appeal lay 
to the lower Appellate Court. Justice 
Abdur Rahim and Justice Spencer held 
that no appeal lay to the lower Appellate 
Court and that the point was covered by 
the Fall Bench casein Ramanathan, Chet- 


(1) 34 Indi Oas, 303, 


39. 


l -of the Oaleutta High Court in Kartick 
~ Chandra Ghose v. Ashutosh Dhara (3). They 
<: Observe at page 394* “The claim he put 


forward in respect of the property. was that ` 


. it belonged not to the judgment-debtor, 
but. to. the tarwad. There seems to us -no 
distinction in principle between this case 


t 


,, and the.cases-in which the person who was 


a party to-the.suit or was brought on record 
as a representative of the, judgment-debtor 
claimed: the .propérty as the trustee for 
certain: other persons. or as shebait 
of . a temple.” This -decision -in 
Peetikayilakath Mammad Haji v. Alam 
Ibran Haji (1) was followed by Sadasiva 
` Ayyar and Phillips, JJ., in Second Appeal 
No. lof 1916. The opening lines of that 
judgment: make, the point clear.:— 

- “The plaintiffs’ 


‘representative of the judgment-debtor 
Ramutty in the. proceedings in execution 
in.the.former suit. Five of the present 
plaintiffs were impleaded as such legal re- 
presentatives in their individual capacity 

. as sons and, therefore, heirs of Ramutty to 

| his self-acquired and separate properties. 

The plaintiffs, therefore, as representing the 

_tarwad were not bound tomake an appli- 
cation under s. 47 of the Odde of Civil Pro- 
cedure for re-delivery of the property which 
belonged to the tarwad and which the dec: 
ree-holder-purchaser wrongfully took pos- 
session: of in execution; though it was 
neither attached nor sold in execution. They 
' plaintiffs) -as , representing the tarwad ‘(a 
third party) were entitled to bringa sepa- 


rate suit to recover possession- of the pro-- 


` perty. so wrongfully taken possession of by 
the decree-holder-purchaser : Ramanathan 
Chettiar v. Levvai Morakayar (2). ° 

The law has been clearly laid down by 
Abdur Rahim and Spencer, JJ., in- Peeti- 


` kayilakath Mammad Haji v. Alam Ibran- 


Haji (1) and: though one senténce in that 
judgment about Kuriyali v. Mayan (4) may 
be inaccurate as pointed out in Naduvil 
Edom Kelu Achan v. Parasu | Patar (5)-the 
reasoning in that decision seems to us’ to 
þe- -unimpeachable. Following Ramana- 


* (2) 23 M. 195; 10 M. L. J. 64; 8 Ind. Deo. (N. 8.) 535 
F. B) Oe 2 E 
(3) 12 Inde, Cas. 163; 39 0. 298;. 14 0. L. J. 425; 16 
W. N. 26. aa an 
> (4) 7M. 255; 8Ind, Jur, 133; 2Ind. Dec. (N. s.) 
AEE Ind, Jur, 13; Pea 


. . t 
45) 38 Ind. Oas. 360; 5 L. W. 158. 
*Page of 31 Ind: Ong,—=[ Hd ee 
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Thiyya. Makkathayam.- 
tarwad, was not impleaded as the legal. 
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tiar v. Levvai: Morakayar (2) and a decision. 


than. Chettiar. v. Levvat Morakayar (2). and 
Peetikayilakath Mammad Haji. y. Alam - 
Ibran Haji (1).we hold’ that a.separate suit 
can be brought -by the. plaintiffs’. tarwad - 
as it isnot the’ legal: representative, of . 
Ramutty,” This clearly shows that. where - 
the tarwadis-not brought in:as the legal 
representative of adecéased judgment deb-.. 
tor and if any of its property is “attached . 
it can apply under O. XXI, r. 58, as itis ` 
not a party either to the suitor the-execu-. 
tion proceedings.. “. 5e .... a ka 
_ The facts in’ Ramanathan” Chettiar. -y. 
Levvai.Morakayar (2) were, a-decree-holder - 
having attached certain property in the 
Course., of execution, two. of the: defendants - 


.in the suit, in which the decree was passed 


presented a petition that thè property may ` 


‘be relèased from the attachment on. the - . 


ground thatithad been set apart for chari- 

table purposes and that it was -held by the ° 
defendants ab trustees. ` The. ‘Subordinate 

Judge upheld the trust and: ordered the 

„properties to be released from the attach- ` 
ment.. The plaintiff then appealed to the 
‘High Court and.a preliminary objection 
‘was taken. to the appeal on the;ground that 
no appeal.lay against the order. of the-Bub- 
ordinate Judge. The point was referred-to, 
a- Full Bench and it held that the claim: 


fell under s; 278 and nòt under. a. 2440f.the - 


Code ‘of Civil Procedure and that.no appéal 
Jay against an order passed. by the Court 
executing the decrée. It was further held 
that the claims of third parties. whether 
put forward by themselves or by a party 
to the suit must be dealt with under 88. 
278. to 283 and not under s..244.. Mr. Jus- 
tice O'Farrell, who delivered the leading 
judgment-in that case, observed at -page - 
200*: “I think, however, that there can- be 
no doubt that the balance of authority is 
in favour of the view that the- claims: of 
third parties, whether put forward by them-- 
selves. or bya party to the suit, must. be 
dealt with under ss, 278 to 283: and not - 
under s.2$4." He further observes: “a 
Court should look .to the substance of the ` 
objection, and not to the accident that it `. 
is. put forward. by A rather than by B.- 

If it is, in substance, an Objection that’ 
falls- under s. 278, it should be dealt with. 
under that section” and he .observes that 
this view is in accordance with. a number 


of cases cited by. him. This decision is righ, 


in principle if 1 may say so. . If. A is sued.. 
in his individualeapacity, property of which ` 
x EEA Se Sek I y ENARA eae 
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he is only. a.. trustee cannot be attached and 
brought. to sále: in execution of a personal 
decree against. him and if such property 
is- attached the proper course is for him to 
apply under ©: XXI,-r. 58 of the present 
Oode. corresponding to 8. 2780f the old Code. 
The- mere fact that a person isa party to 
à suit in his personal capacitye does not 
make the trust of which le ‘is a trustee a 
party to the suit. The question is compli- 
cated. by.the peculiar system obtaining.in 
Malabar under which the tavazhis which 
compose. a tarwad.are distinct legal entities 
from the :tarwad itself so far as the owner- 
ship of. property is. concerned.. All the 
members. of the tarwad are entitled to be 
maintained: out of the income of the proper- 
ty oft the. tarwad. ven though some of 
the members may be members. of a tavazht 
which isrich yet'they as-members of the 
tarwad are entitled to receive maintenance 
from. the tarwad so that the tarwad -and 
the. tavazhi cannottbe said to be one. and 
the same judicial person -and when atar- 
wad is sued-as such either -by making the 
karnavan or all the members of the tarwad 
parties; the suit isnot one against any, or 
all the tavazhis:composing the tarwad, 


- Mr. Ramakrishna Ayyar for the respond- 
ent. very strongly` ‘relies upon Marivittil 
Mathu Amma 'v:' Pathram Kannot Cherukot 
(6) as supporting- his contention that an 
appeal‘ im this case lay to the lower Appel- 
late Court. The ‘facts in that case were, 
a decree was obtained against the karna- 
van of a tarwad. ‘In- execution of that dec- 
Tee certain properties were attached and 
some of the members of the tarwad put in 
a petition for release of the properties at- 
tached on the ground that the properties 
belonged not to the common tarwad but to 
their own tavazhi. The petition was re- 
jected. On appeal the. Subordinate Judge 
of South Malabar held that no appeal lay 
to his Court. - The expression District 
Gourt in the report is obviously a mistake 
for Sub-Court, A: civil miscellaneous ap- 
peal was presented to the High Court 
against the order of the Sub-Court., A 
Bench ofthis Court consisting of Justice 
` Benson and Justice Wallis, held that an 
appeal lay. Benson, J., observed: “ Not 
only defendants Nos. 2and6 but also all 


the members of their tavazhi must be held. 


to be bound bythe decree against thetarwad 
and parties to the suit onthe principle laid 
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down in. Kamal Kutti y. Ibrayi (7)." Wallis, 
J., observed:.‘In this case a decree has-been 
given against the karnavan as representing 
the members of the whole tarwad. In ac- 
cordance with the.decision in Kamal Kutti 
y. Ibrayi (7).all the members of the tarwad 
must. be taken to. be parties to the- suit 
for. the purpose of execution proceedings, 
and, if parties, they must proceed under 
s. 244 and not under s. 278, The fact that 
they claimed the property, which has-been 
attached, adversely to the other members 
of- the tarwad does not make them any. 
less constructive parties .to the decree.” 
He refers to Ramanathan Chettiar v. Levvat 
Morakayar (2) and says “a defendant who 
objected to the attachment of property of 
which he was trustee: was. allowəd -to 
proceed under s. 278, because he was claim- 
ing as trustee on behalf of persons who ` 
were not parties to the suit, and similarly 
in. Abdurrahiman, Kutti Haji v. Kunham- 
mad “Koya (8).” With very great respect to 
the learned Judges I must observe that 
they did not keep before.them the distinc- 
tion between a tarwad and atavazhi. The 
mere fact that the tarwad members are 
members of the. tavazhi would not. make 
the tavazhi a party to a suit in which.the 
tarwad alone is concerned. `, Though this 
decision may be distinguished -from the 
present on the facts: I think: the better 
course would be to canvass the correctness 
of this decision for the learned’ Judges 
have expressed themselves in such a wide 


-language that it would not -be right to go 


behind the plain meaning of their langu- 
age by making reference. to the facts of 
the case. If the principle of this decision 
is that when a tarwad is sued in the name 
of the karnavan, the karnavan. being the 
representative ofall the anandravans, all 
the tavazhis which compose the tarwad 
must be considered to be parties to the 
litigation, Iam unable to accept any such - 
proposition as correct. When there are two 
separate bodies which can hold properties 
independently of one another and: whose 
interests may clash with one another, it 
cannot be said. that one represents the other 
simply- by reason-that for some purposes 
the members composing the one happen 
to be members composing the other.: Ifthis 
decision had been consistently fokowed in 
a number of cases one should hesitate be- 
fore questioning its correctness- Though 
MY 24M. 658,2 0 TT ae: 

(8) 10 M. L. J, 85. 
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the matter has been fully argued and though 
we gave every opportunity to both the par- 


ties to refer to the cases in which this deci- 
sion has been followed we have not been 


referred-to any case in which the principle. 


of this decision was given effect to. - In 
. Rangan Pattar v. Lakshmi Neithiar (9) it 
was held that “an objection by a defendant 
that immoveable property attached in execu- 
tion of a decree is not the private property 
ofthe judgment-debtor but thatofthe tavazht 
consisting of the defendant, the judgment- 
debtor and others is one falling within s, 244 
of the Code of Civil Procedure and an ap- 
peal will lie from the order of the Court 
of first instance.” The facts were, a dec- 
ree was obtained against defendants Nos. 
l.to3. In execution of the decree, the pro- 
perties in dispute were attached. The 6th 
defendant objected to the attachment on the 
ground that the properties were not private 
properties of defendants Nos. 2 and 3 but be- 
longed toa tavazhi consisting?of defendants 
Nos. 1 to 9. The District Munsif rejected the 
claim. On appeal, the Subordinate Judge 
held that it was the property of the tavazhi 
and -directed the raising of the attachment. 
From the facts it is clear that the pro- 
perties were gifted to the 2nd and 3rd 
defendants and the question was whether 
the gift was exclusively for the 2nd and 
8rd defendants or for the tavazhi which 
“they represented. Arnold White, Chief 
Justice, and Justice Bashyam Ayyangar held 


that this point was covered by the Full Bench 


ruling in Ramaswami Sastrulu v. Kames- 
warama (10). In this case, the question 
was whether. it was the property of de- 
fendants Nos. 2 and 3 or the property which 
belonged to them as wallas tothe other 
members of the tavazhi, and it is dis- 
tinguishable frem the cases in Ramanathan 
Chettier ` v. Levvat Morakayar (2) and 
Peetikayilakath Mammad Haji v. Alam 
Ibran Haji (|), Where a person is sued and 
property belonging to him and some others 
is attached, a claim has to be made daly 
under s. 47, for the property which is 
attached belongs to him though it belongs 
to others as well. Butwhen he is sued in 
one capacity he cannot be said to besued 
in all the capacities in whichhe could be 
sued. In other words when one institution 
is sued,*it cannot be said that another in- 


(9) 14 M. L: J. 137. l Se 
(10) 28M. 361; 10 M. L. J. 126; 8 Ind, Deo, (x.s) 
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stitution of which the defendant happened 

to be the manager or trustee is also sued. 
Naduvil Edom Kelu Achan v. Parasu 

Patar (5) is relied upon’ by Mr. Rama- 


krishna Ayyar. In that case a decree was 4 


obtained against an Anandravan of a Mala- 
bar tarwad. Certain properties alleged to 
belong to“ him were attached after his 
death, and the karnavan of the tarwad was 
brought on the record as the legal re- 
presentative of the deceased ‘Anandravan. 
He contended that the attached properties 
had been appropriated towards adebt due 


from the Anandravan. The Subordinate - 


Judge held that the karnavan was not 
the legal representative of the Anandravan 
and under the above circumstances rejected 
the tarwad’s petition. On appeal, the 
District Judge held that no appeal lay 
to him asthe matter arose in claim pro- 
ceedings. The High Court held that an 
appeal lay. Ayling and Seshagiri Ayyar, 


JJ., after referring to a number of cases 


observed: “Thus there has been a course 
of decisions in this Presidency which has 
recognized the correctness of the principle 
that where a person's. claim is traceable 
to the same capacity in which he is brought 
inas the legal representative, the executing 
Courtshould hear and determine the matter.” 


This observation is not against the principle `- 


of the decision in Ramanathan Chettiar v 
Levvai Morakayar (2). The real question is 
in what capacity was the defendant im-. 
pleaded in the suit. If he was impleaded 
in the suitin one eapacily be cannot be 
held to have been impleaded in another 
capacity .so as to prevent him from 
putting forward the claim of the body 
which was not made a party to the 
suit. The 
v. Chidambaram Chetty (11) bas nothing 
to do with: the present question. In 
O.M.A. No. 143 of 1920 this point is not 


decision in Meyyappa Chetty | 


discussed. Ayling and Venkatasubka Rao, - 


JJ., observed: “Itis specifically stated by 
the District Munsif in his order on the 
claim petition that the case fell under s. 47, 
Civil Procedure Code, and we must take it 
that his order was passed under that 
section. This being so, an appeal lies [vide 
Latchmanan Chetty v. Ramanathan Chetty 
(12)], no matter whether ihe petition 
should properly have been treated as one 
under O. XXI, r. 58, or not.” | 


(11) 61 Ind. Cas. 349; 39 M. L. J, 603; 
(1820) M. W. N. 562, j 
(22) da M8. 137; Li M D de Addy 


IW. 273 
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. In Second Appeal No. 647 of 1921 the 
karnavan of a tarwad was madea defend- 
ant to a suit. The decree was finally passed 
sxonerating thé tavazhi properties altoge- 
ther and the decree was only against the 
assets of one Raman Nair in the hands of 
the 3rd defendant as hislegal representative. 
The learned Judge observed-that “as the 
karnavan of the tavazhi was joined in the 
suit by the Ist defendant in his capacity as 
karnavan, I must hold that the other mem- 
bers of the tavazhi are constructively 
parties to that suit. and: the plaintiff must 
also be treated as ifhe was a party and 
his remedy in putting forward the claim 
of the tavazhi is by way of an application 
under s. 47and not bya suit.” This case 
does not touch the present point. .Where a 
person is a party toa suit even though he 
may be exonerated still for the purposes 
of s.47heisa party. Thisis clear from 
the Full Bench ruling in Vaddadi Sannamma 
v. Koduganti Radhabhayi (13) and from the 
explanation to s. 47. 


The decisionin Chowdhry Wahid Ali v. 
Jumaee (14) is discussed in Ramanathan 
Chettiar v. Levvai Marakayar (2) and it 
is unnecessary to discuss it here. The case 
of Arunachellam Chetty v. Maung San Ngwe 
(15) does not help the respondent. There 
it was held that where a person is brought 
onthe record asa legal representative of 
the deceased judgment debtor, the question 
whether the property attached is part of 
the assets or his own property, is one 
arising under s. 47, Oivil Procedure Code. 
In cases of persons who are brought in as 
legal representatives they represent the 
deceased person and any question as to 
what or what is not the property of 
the deceased isa question which naturally 
arises under s. 47. If improperly the legal 
representatives’ separate property or private 
property is attached he has to show that 
itis not part of the assets of the deceased. 
But that is different from saying that. 
where a person is brought in as the legal 
representative in possession of the assets 
of the deceased person he cannot set up 
the rightof a trust which had nothing to 
do with the deceased person. The question 


is not one of form but one of substance.- 


(13) 43 Ind. Cas. 935; 41M. 418; 22M. L. T. 532; 
34 M. L. J. 17;- (1918) M. W.N. 23; 7 L. W. 234 


B.). 
(14) 11 B. L. R. 149; 18 W. R. 185. 

15) 83 Ind. Cas. 550; 2 Reng. 168; A, LR. 1954 
Rang, 323, - - 
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Section 47 is clear, All questions arising 
between the parties tothe suit in which 
the decree was passed or their representa- 
tives and relating to the execution, etc 
shall be determined by the Court execut- 
ing the decree. It must befirst a question 
arising between the parties to the suit or 
legal representatives and must relate to 
execution, etc. But where property which 
is attached or which is sought tobe pro- 
ceeded against is’ not the property of a 
party to the suit I fail to see how an 
application in ‘respect of it could come 
under s. 47. It can only come in under 
O. XXI, r. 58. The decisions in Vengapay- 
yan v. Karimpanakal Parvati (16) and 
Sivarama Sastrialt v. Somasundara Mudali 
(17) do not touch the present question. 
On the facts in-Sivarama Sastrial v 
Somasundara Mudali (17) it was held that 
s. 244, Oivil Procedure Code applied, for the 
person putting forward the claim put it 
forward on the ground that he stood in 
the shoes of the person who was the party 
to the suit in which the decree was passed. 
Asthe decision in Mariviitil Mathu 
Amma v. Pathram Kannot Cherukot (6) is 
opposed to the Fall Bench ruling in Rama- 
nathan Chettiar v. Levvai Morakayar (2) 
we should follow the Full Bench ruling 
in preference to the ruling of a Bench 
but as the matter is one of considerable 
importance and as it is likely to arise very 
often I would refer the following question 
to the Full Bench:—Is the decision in 
Marivittil Mathu Amma v. Pathram Kannot 
Cherukot (6) correct? 
_ Madhavan Nair, J.—The Full Bench 
is requested to examine the correctness 
of the decision in Marivittil Mathu Amma 
v. Pathram Kannot Cherukot (6). I donot 
object to this reference. But speaking for 
myself, lam quite content to stand by the 
decision in Marivittil Mathu Amma vy 
Pathram Kannot Cherukot (6). The ques- 
tion is essentially one of procedure and 
if the procedure has been well-understood 
and has been followed fora long number 
of years, I think it is not desirable to set 
about altering it even if itis not deemed 
to be correct according to the strict letter 
of the law. Neither party has been able 
to refer to cases which have ‘reached thig 
Court wherein this Court has express] 
followed, Marivittil Mathu Amma A 
Pathram Kannot Cherukot (6) or refused to 


(16) 26 M. 501. 
(17) 28 M, 119 at p, 121. 
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follow it. The paucity of the decisions 
would rather suggest that the procedure 
is well-understood:. but, however, that. may 
be,: Lam not satisfied that. Marivittil 


Mathu Amma v. Pathram Kannot ;Cherukot- 


_(6)-requires re-consideration. 

' The two decisions that are relied on as 
departing from the principle embodied 
in Marivittil Mathu Amma v, Pathram 
Kannot Cherukot (6) ate (i) Peetikayilakath 
Mammad Haji v.. Alam Ibran Haji (1) and 
(ii) Second Appeal No. 1 of 1916. The-facts 
in Peetikayilakath Mammad Haji v. Alam 
' Ibran Haji (1) are stated in my learned 
brother's-judgment. It would appear that 
Marivittil Mathu Amma v.: Pathram Kannot 
Cherukot (6) is referred- to neither in the 
arguments of the Counsel .who appeared 
in the case nor in the judgment. In that 
case, onthe death of an Anandravan 
against whom a decree was obtained, the 
karnavan of the tarwad was brought on 
` the record as. his legal representative 
in the course of execution, and he 
put, forward. title -to the property on 
behalf of the tarwad. The judgment 


is based on the ground that as the Anan-. 


dravan cannot be said to. represent the 
tarwad, the tarwad was not construetively 
a party to thesuit; and as the karnavan was 
putting forward a claim on behalf of those 
who were. not'parties to the. suitit was held 
that. the claim put forward by ‘him could 
not be investigated under s. 47 of the Code of 
Civil Procedure, This decision in no way 
departs from -the principle laid down. in 
Marivittil Mathu Amma v. Pathram Kannot 
Cherukot (6). Second Appeal No. L of 1916 
followed the. decision in Peetikayilakath 
Mammad Haji v. Alam Ibran Haji (1), The 
Full Bench decision in Ramanathan Chettiar 
y. Levvat Mora kayar (2) is referred to and 
distinguished in the judgment in Marivittil 
Mathu Amma v.. Pathram Kannot Cherukot 
(6). The other decisions referred to, as point- 
ed out by my learned brother, do not’ bear 


directly on the question. That a karnavan ‘ 


of a Malabar tarwad sued as such, 
represents constructively - all the mem- 
bers of the tarwad -and a decree so 
obtained against him is binding on the 
tarwad was laid’ down as early as 
Vasudevan ‘v: Sankaran (18) and ` this 
- principle was made applicable to exe- 
‘cution proceedings in Kamal Kutti v. Ibrayi 


(7) and MarivittalMathu Amma ¥. Pathram:. 
ad 20 M. 129; 7M. L. J. 102; 7 Ind. Dec, (xN. s.)90 - 
|] 4) randha pk, WO. Lesan i 
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Kannot Cherukot (6). Without calling into 
question the correctness of the. Full: Bench- 
decision in. Vasudevan v.. Sankaran (18); 
I:do not think it is possible. to . re- 
consider .Marivittal. Mathu Amma v. 
Pathram Kannot Cherukot (6). As ob-. 
served in Kamal Kutti v. Ibrayi (7) “to 
allow the junior members to make a claim 
as strangers under s. 278 ofthe Code of Civil’ 
Procadure (s. 47 of the present- Code) seems. 


‘to. be:inconsistent with their being bound: 


by the decree and with the policy of's. 244. 
and of the decision: in Vasudevan v. San- 
karan (18).” i . ; 
-L.do not think that the fact that the- 
tarwad and tavazhi are two distinct enti- 
ties capable of owning. separate . pro- 
perty has. been ignored’ in’ . Marivittil 
Mathu Amma v. Pathram Kannot. Cherukot- 
(6) or im any of the -decisions ap-. 
plying the principle embodied in it. For- 
the sake of convenience, the karnavan is 
recognized. as representing the éntiretarwad 
in a suit when he is made a: party.. to 
itas- karnavan. The fact that- the mem- 
bers of the tarwad fall into various tavazhis. 
does not in any way affect the representa- 
tive character of the karnavan when he is. 
sued as the karnavan representing the, 
entire tarwad, which, of course, includes all 
the tavazhis. The interests of the tavazhi, 
which:may be adverse, are. not jeopardized. 
by-this procedure. ` So far as the decree. 
binds the tarwad, no onë can question it; but. 
if the tacazhi properties are attached in the 
course of execution of that decree, the tavazhi,. 
ifit has any right, may put forward. its 
claim to the attached properties. When- 
this is done, the question raised will-be ‘one’ 
between parties to the suit and will relate 
to.the execution, discharge or satisfaction: 
of the decree, and s. 47 of the Code of Oivil 
Procedure will be applicable to such pro- 
ceedings, < ! 
On. the facts, it is possible to distinguish 


„the present case from the decision in Mari- 


vittil Mathu Amma v. Pathram Kannot ` 
Cherukot (6) as the decision in the sub- 
sequent suit by the junior members may be 
said to convert the decree under - execution 
into a decree merely against two individual: 
members, of the tarwad one of whom’ hap- 
pened to. be the karnavan, Howéver, as I 
have said, though Iam willing to ‘stand’ by 
that decision, I have no objection to the- 
question decided in it being. referred to- 
a Full Bench for fresh consideration, 


— a LIAN 
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This appeal came on for hearing before 
a Full Bench on the 16th of August, 1927, 
in pursuance of the above Order of Refer- 
ence, a A 
Mr. K. Krishna Menon, for the Appellant 
. Mr, K. P. Ramakrishna Ayyar, for Re- 

spondents Nos. 1 and 2. ` . 


OPINION. 


Phillips, Offg. C. J.—The question 
that has been referred for our opinion is “Is 
the decision in Marivittil! Mathu Amma v. 
Pathiram Kannot Cherukot (6) correct ?” 


In that decision it was held that, where. 


a decree is passed against the karnavan 
of a tarwad in his representative capacity, 
“all the members of the tarwad must be held 
to be parties to the suit and such members 
in execution proceedings must proceed under 
B. 244 ofthe Code of Civil Procedure and not 
anders. 278. The decree had been passed 
against the tarwad, but certain members of 
the tarwad objected to the attachment of 
‘certain properties on the ground that they 
belonged not to the tarwad, but to a separate 
tavazhi to which the claimants belonged. In 
order to consider the validity of this deci- 
sion, it is necessary-to consider the decision 
in Kamal Kutti v,- Ibrayi, (7) which was 
relied on as authority-for it. In Kamal Kutti 
-y. -Ibrayi (T) the decree had been passed 
against the karnavan of the tarwad as senior 
‘member and manager and it. was held that 
members of the tarwad who claimed certain 
property in their individual ‘right must be 
deemed to be parties, or representatives. of 
parties, to the deeree and, as-such,.any 
claim made by them came within s. .244 ‘of 
‘the Civil Procedure Code(s. 47 ofthe present 
Code). The judgment is that of Shephard 
and Benson, JJ. Benson,- J., 
also a. party to Marivittil . Mathu Amma 
y. Pathram Kannot Cherulkot (6) wroté 
the leading judgment in Kamal Kutti 
y. Ibrayi (7) whereas Shephard, J., merely 
said: “I concur, though I must say’ that 
T-have.had “considerable doubt about the 
question.” The decision is based:upon the 
Full Bench ruling in Vasudevan v. Sankaran 
` (18) where it was held that.a decree against 
the karnavan.of‘a .tarwad sued as such 
in'a suit‘which hè defended bona fide was 
Pinding on all the members of the tarwad; 
‘as they must be deemed ‘to be represented 
ia that suit by their karnavan.- It must 
be observed that it was only as members-of 
the tarwad that they were so represented 
“and not in ‘any other capacity that they 


who “was - 


Pi 

might hold. Therefore, the decision iñ 
Kamal Kuiti v. Ibrayi (7) in which it was 
held that ‘members of the tarwdd in 
their individual capacity and- not as 
members of the tarwad must also bé 
deemed to be parties to the decree, is a 
considerable extension of the principle laid’ 
down in Vasudevan v. Sankaran (18). The 
karnavan undoubtedly represents the mem+ 
bers of the tarwad as such, and the decision 
in Vasudevan v. Sankaran (18) is merely tò 
that effect; but to gofurther and say that 
he represents them in any other: capacity, 
e. g., as members of a separate tavazhi, or 
as individual owners, whose interests may be, 
and probably are, opposed to the interests 
of the tarwad, seems to be contrary to the 
principle of the decision. In fact, in Rama- 
nathan Chettiar v. Levvái Morakayar (2) it 
was held by a Full Bench of this Court that 
when a decree had been obtained against a 


` person in his individual capacity, a claim by 


him as a trustee for others who were not 
parties to the decree was one--that fell 
under s. 278 of the Oivil Procedure Codé 
and not under s. 244, The ratio decidendt 
of this case is that the persons ‘interested-in 
the trust had not been parties to the deeree 
and, consequently, were not bound by it, and, 
therefore, any claim*made by them was a 
claim made by a stranger.to the decree. -lt 


.is difficult to distinguish this case on 


principle from- Marivitiil. Mathu Amma 
v. Pathram Kannot Cherukot (6) and 
Kamal Kutti v. -Ibrayt -(7). As members. _ 
of the tarwad, the claimants in both 
cases were. deemed to- be -constructive 
parties-to the decree; but their interests - as. 
members -of -a tavazhi or-- as- individual 
owners were not represented -at all in the 
suit, which-was concerned merely with their 
interests as.members of the tarwad. If they 
were not represented in-their individual 
capacity in the suit, it-is difficult to see 
how they could be deemed to- be-parties even 
constructively to the decree. -They ‘were 
not actual- parties and, therefore, they 
could only come under s. ‘244 (now s. 47) 
if they-were representatives of the parties; 
but -it is not in their capacity -as- repre- 
sentatives of the parties that: they now come 
forward with their claim, but-as represent 
ing themselves, whose interests are adverse 
to those- of the karnavan, ‘who is deemed 
to be their représentative in go far as they 
were members of thetarwad. Henceit would 
appear that they, in their individual capaci- 
tya. wore'not represented in the suit and 
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cannot, therefore, be held to'be representa- 
tives of parties tothe suit. The conclusion, 
therefore, is that, in accordance with the 
Full Bench decision in Ramanathan Chet- 
tiar v. Levvai Morakayar (2) the decisions 
in -Kamal Kutti v. Ibrayi (7) and Marivit- 
itil Mathu- Amma v. Pathram Kannot Cheru- 
-kot (6) are. wrong. If the claimants had 
been impleaded in the suit personally, they 
would undoubtedly be parties and would 
come within the meaning of s.47, although the 
interests put forward in execution might 
'. not be the interests in respect of which 
. they were made parties, for it has been 
held that, when a trustee is sued in his 
capacity as trustee andin execution puts 
forward his individual rights, he must be 
deemed to bea party to the suit also in 
his individual capacity, Where, therefore, a 


person is an actual-party to the suit, his- 


rights in any other capacity must be deemed 


to be rights of a party to the suit and he: 


‘must, consequently, come under s. 47 of the 
Civil Procedure Code; but when he is not 
an actual party, but is merely a constructive 
party répresented by another, he can only 
be deemed to be a party or representative 
ofa party in the capacity in respect of 

- which he was so represented, In any other 

. Capacity, more especially when such 
capacity is adverse to the person who re- 

` presented him, he ean in no sense be deem- 
ed to be a party.to a decree or representa- 
tive of a party. E RNR 

: The decision in Kamal Kutti v. Ibrayi (1) 
has stood for many years and it is contend- 
_ed on the principle of stare decisis that it 
should be upheld. We see, however, that 

` it was a decision of one Judge in which 
-the second Judge reluctantly concurred. 
The correctness of the decision has also 
been doubted by the late Mr.. Justice 

“Sundara Ayyar in his Treatise on Malabar 

and Aliyasantana Law and he was undoubt- 
edly a great authority on Malabar Law. 
The decision was also not followed in Peeti- 
kayilakath Mammad Haji v. Alan Ibran 
Haji (1) and in Second Appeal No. 1 of 1916 


(unreported). If, therefore, the decisions- 


are not correct in law they cannot be up- 
-held, even though they relate merely to 
& question of procedure. On reference to 
the papers in Marivittil Mathu Amma 
V. Pathram Kannot Cherukot (6) it would 
Bppear that the karnavan of the tavazhi 
was am actual party to the decree and on 
“that ground the decision may be correct; 


put as the judgment did not proceed upon. 
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| that basis, we must answer the question 


referred to us in the negative, and this 


will have the further effect of overruling _ 


Kamal Kutti v. Ibrayi (7) also.. ° 
' Beasley, J.—I agree. ao ka 


Anantakrishna Ayyar, J.—I agree 
with my Lôrd. - The circumstance that a 
money decree obtained against the tarwad 
karnavan as such is binding on all thé 
members of the tarwad does not make 
the other members parties to.the suit, 
Under ordinary circumstancestheir interests 


.in thetarwad property should be deemed 


to. have been represented by the karnavan, 


and itis only in thissense that the decree - 
obtained against the karnavan in his re- 


presentative.capacity is binding on the other 
members: [Vasudevan v. Sankaran (18).] The 
karnavan is taken to sufficiently represent 
also their interests in the tarwad property, 
the interests of the karnavan and the junior 


members in respect of the iarwad property _ 


with reference to such suit being ordinarily 
the same. From this circumstance that the 
decree is thus binding on the tarwad includ- 
ing the interests of junior members in the 
tarwad properties, it does not follow that 
the junior members are parties to the suit, 
Similarly under s. 11 of the Civil Procedure 
Code, Explanation VI: “Where persons liti» 
gate bona fide in respect of a...right claimed 
in common for themselves and others, all 
persons interested in such right shall, for 


purposes of this section, bes deemed to` 


claim under the person so litigating,” 
This does not, I think, make all the other 
persons so interested parties to the suit. 


It appears ‘tome that it does not follow: 


that because a decision is binding upon a 
person, therefore, he must. be taken to be 
a party to the suit. Prima facie only those 
are parties to the suit within the meaning 


of s, 47, Civil Procedure Code, whose -names ` 


appear in the decree. If any ‘person's 
name so appears, then all questions raised 
by him relating to the execution, ete., of 
the decree should be determined in the 
execution department, and not by a 
separate suit. If his name does not go 


appear, then the next question is—were hig. 


interests (that is, those put forward by him) 
represented in the suit? He may have his 
own separate or private interests, and he 
may havehis common interests, in the tar. 
wad properties as a member of the iarwad. 
If only his common interests inthe tarwad 
yere represented, then it seemg' to me ih 
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is impossible to hold that his other interest 
(separate and private interests) should also 
þe taken to have been represented in the 
suit, with tbe result that if in execution 
proceedings occasion arises for putting 
forward such separate and private interests, 
he should be treated not asa stranger-qua 
such interests but as a party td the suit 
within the meaning of s. 47, Oivil Procedure 
Oode, Thesame remarks would apply to 
interests as co-owners possessed by two of 
the junior members of fhe tarwad in respect 
of some property owned by those two only 
as co-owners. The same remarks would 
also apply to properties owned by some 
only of the members of a tarwad as their 
exclusive tavazhi properties. It seems to 
me that in cases where such members were 
not ¢eo-nomine parties to the decree, and 
where only the karnavan of the whole 
tarwad was sued as such, the claims that 
_ might be put forward in the course of ex- 
eeution of such decree by the joint co- 
owner members or the tavazhi members 
aforesaid should not be dealt with as put 
forward by persons who are parties to the 
- Buit. Ordinarily the karnavan of a tarwad, 
as such, has no concern with the pri- 
vate and separate properties of the junior 
members or of any tavazhi. But, on the 
other hand, it often happens that his 
interests as karnavan representing the 
tarwad_ are adverse to the separate interests 
put forward by the junior members or the 


tavazht in the sireumstances mentioned 


above. The present case is not even com- 
plicated by any permission of Court granted 
under O. I, r. 8. Civil Procedure (ode. 
The decision in Marivittil Mathu Amma 
v. Pathram Kannot Cherukot (6) is based 


on the authority of the decision in Kamal. 


Kutti v. [brayi (T): Justice Shephard had 
considerable doubt about the question. If 
the principle laid down by Benson, J., in 
Kamal Kutti v. Ibrayi (T) should be 
accepted, it would seem to follow that in 
the case of a decree obtained only against 
a Hindu father or joint family manager 
as such, claims preferred by other members 
. of the joint family setting up private and 
exclusive right to properties attached would 
have to be decided under s. 47 of the 
Oade; as also similar claims put forward 
by cestui que trust when their private and 
separate properties not included in the 
trust are sought to be proceeded against 


in execution of decrees obtained against the ` 


frustees only ag such. | am not prepared 


? 
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to place such a construction on s. 47 which 
would involve the above consequences. In 
Kamal Kutti v. Ibrayi (7) the learned 
Judge argues: “If the decree can be ex- 
ecuted against them (junior members) does 
not this imply that they are parties “or 
representatives of parties?” With all 
respect, it is difficult to understand how 
a decree for money obtained against the 
karnavan alone assuch could be executed 
against the junior members. Such a decree 
could be executed against the tarwad pro- 
peice, but not against the junior mem- 

ers. If the learned Judge was right in 
saying that such a decree could be executed 
against the junior members, then the con- 


clusion reached by him would, of course, be 
correct. | 


I accordingly agree in- answering the 
question referred to us in the negative. 
V. N. v. 


Reference answered in negative. 


BOMBAY HIGH COURT. 
First OivIL Appzat No. 103 oF 1925, 
July 12, 1927. è 
Present:—Sir Amberson Marten, Kr., ° 
Chief Justice, and Mr. Justice Crump. 
tTae SECRETARY or STATE ror INDIA 
DEFENDANT—APPELLANT 
versus ` >`. 
ABDUL HUSEN DOSAJI GODWALA— 
PLAINTIFE—RESPONDENT. 

Bombay Land Revenue Code (V of 1879), ss. 3 (9) 
66, 148—Use of agricultural land” for building— 
Lane; | whether leviable with reference to whole area— 
‘Building site, meaning of—Adjacent’ i 
mi en Frese teas applicable erate een 

© penalty leviable under s. 66 of th 

Land Revenue Code where a portion of ia nd 
sessed or held for purposes of agriculture is used, 
without the permission of the Collector for building 
Purposes, 1s not to be levied with reference to the 
whole plot but only “With reference to the area, 
actually used for building Purposes and it would 
ts a Talon, of fact in each case what area hag 
een used for non-agricultural 

cae purposes. [p. 240, . 

What portion of an area falls withine th ' 
‘building site’ is a question of fact depending es 
the, oe of each case. [ibid] 

he word ‘adjacent’ in the definition of thé t 
‘building site’ in s. 3, cl. (9) of the Bombay Land Re 
venue Code must be construed with reasonable limi} 
tations, [p, 241, col, 1] ý 3 


S40. 


“Séction, 148 of the Bombay Land: ‘Revenue Code™ 


is not applicable to fines levied under the provisions 
of 8 8. 66 of the Code., [ibid.] - 


First appeal from the decision ofthe Joint 


Judge at” Thana, in Civil Suit No. 17 of, 
1923. 

Mr. P. B. Shingne, Government Pleads, 
for the Appellant. 

_ Mr, W. B. Pradhan, for ‘the ‘Respondent. - 


a = JUDGMENT. . 

Crump, J.—The ‘facts necessary: “for 
the decision. of the present case may be 
briefly stated as follows: 

: The plaintiff-purchased certain plot num- 
bers'i in Survey ‘No. 119 at Santa Cruz, and 
after his purchase he erected upon a por- 
tion of the total-area a building covering’ 
146 square yards. The exact area of- the’ 
whole. land need’ not necessarily be stated 
in the’ view which we take of the presènt 
case, but it may be. said that it was very 
much largér ‘than that, and thatit was only a 
small portion that was covered by the build- 

ing.. That there was a previously existing 
structureused for agricultural purposes does 
not affect the present matter. It is conceded 


that the erection of this’ building was, sa’ 


faras that portion of the land is concerned, 
a-conversion of this agricultural holding to 
a non-agricultural purpose. Before the 
lower Court a question arcse as to the altered 
assessment which in those cireumstances 
might ` bë levied. under ‘the provisions of 
“8. 48 of- the, Bombay. Land: ‘Revenue Code. 
With that point. we are not now concerted, 
It: may, , however, -be remarked “that the 
lower Court, relying upon what is now r, 81 
of the Rules under 8. 214 of the Bombay 


Land-Revenue: Code, and also r, 85, held - 


that the altéred assessment could be levied 
upon the-whole area and not merely “upon 


the area. occupied by the building.- That’ 


point not being before us, we do. not propose 
fo express any “opinion upon it, but speaking, 
formyself, 1 must-not be taken as acquiesc- 
ing in. ‘the view-taken by the lower Oourt. * 

What -we are concerned with here “is the: 
fine which ‘is admittedly payable. by the- 
fespondent iga the provisions ois. oa 

at 
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number, and shall'also- be liable to pay in- 
addition to the new assessment which may 
be leviable under the provisions of s. 48° 
such fine as the Oollector,- subject to the 
general orders of Government, may direct.. 
Now, the meaning of-the section seems: - clear: 
enough i in itself. -It-contemplates plainly a- 
survey number and- a portion ofa survey: 


‘number which has: been diverted from an 
. agricultural purpose to some other purpose, 


which indeed is thé case-here. Butit- does’ 
not say in terms that the penalty leviable 
under-the section ean: be-leviédi with refer- 
ence to the whole of’ the survey number. 
In order to decide-what penalty is appli- 
cable, that is to:say, with referencé -to: what 
area itis to be calculated, wé have to référ 


to- r.-100 of the- -existing “rules‘ under’: ` 


s. 214. And assuming that this field ‘comes 
within -cl..(1), as’ we are - told it. does, thë 
maximum would be Rs, 1,250,- and it is 
leviable peracre of the land” actually used: 
for any- purpose unconnected With -agri- 
culture and at the same ‘rates ih ‘proportion’ 
as toany fraction of an acre. ‘ ‘Therefore, it 
would bé in each casé a‘ question of fact to- 
be determined, what’ area has been used for - 
any purpose unconnected with: agriculture. 
The facts as disclosed in the present case 
are that, except for the area covered-by -thë 
puilding, no use. has been made of-the: rest’ 
of the land with the exception that océasion- 
ally vegetables. are grown:'upon’ it. -It is, 
thus-impossible-to-say that anything:excépt_. 
the site-has. been diverted to a non-agricul- 
tural purpose. The fact.that it has remain 
ed toa large extent unused for agriculture 


-does-nhot touch the matter, for the ‘holder‘is. 


not bound to-cultivate the land.- He-can,-if. 
he likes, leave” it uncultivated. ` ` Therefore; 


- for the -purposes “of r, 100 considered in 


the-light of the facts of this case, oné would 
Say that only the actual site-is ‘chargeable 
with fine. ‘And that‘is the view: “which: hag 
been taken by the Court: below." : 

: -But it has further’ been argued- héfore - “us , 
that we must have reference to-r.-101,-* that 
we must regard-this‘as abuilding ‘site, and 
for the purpose of understanding what is 
meant by building site, we must réfer to: the 
definition in's. 3, el. (9) of the Bombay-Land 
Revenue-Code. ` ‘That point-was* apparently. 
never raised in:the. Court -below; and what- 
ever may be the definition ints.. 3- (9), ‘it 
must -necessarilj-bê. a quéstion’ of :fact-in 
each. case to -decide what- portion “of: the | 
área- falls within - the ‘term- “building site; 

E ‘Building ‘Bite! ia there defined"as-a Portion 


& 
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_ of land held for building purposes and it is 
said to include the open ground adjacent 


-. to any building erected thereupon. The 


word adjacent is éxtremely vague, and must 
necessarily be construed within reasonable 
limitations. And, in the absence òf any in- 
-quiry directed to this point and of any évi- 
dence upon it, it would be impossible by 
the mere force of this definition to hold 
that the whole of this land should be re- 
| garded as a building site. Though we are 
not dealing with a penal statute in the strict 
sense ofthe word, nevertheless, this is in 


_ the nature of a penal statute; and, therefore, . 


must bestrictly considered in favourof thesub- 
ject. Bearing that in mind itis not establish- 
edin this case that the whole of this area 
should be regarded as building site within 
the definition contained in s: 3 (9), and, there- 
‘for, it is impossible to apply r. 100 in the 
sense in which it is desired to apply it. 

A further point has been raised as re- 
gards the question of penalty. Section 148 
‘is invoked. Itissaid that the case falls 
-within that section, and the Collector, there- 
fore, may impòse asa penalty such amount 
as has been fixed from time to time under 
the orders of the Governor-in-Couneil, We 

“may takeit that the maximum penalty is 
one-fourth of the land reventie- overdue. 
That is the result of the orders of -Govern- 
ment to which we have been referred, and 
is indeed a matter of common knowledge 

_ among those who are familiar with revenue 
‘law, but before s. 148 can be invoked it is 
necessary that it should precisely apply to 
the facts of the present case. Section 148 

- deals with failure to pay instalments of land 
revenue within the prescribed time, and 
referring back to s. 146 where these land 
‘revenue instalments are introduced for the 
first time in the Act so far as I am aware, 
it is perfectly clear that what is meant by 
instalments of land revenue are those in- 
‘stalments of the total land revenue payable 
for the year which have to bepaid at dates 

‘fixed from time to time by Government. So 

far as I understand the matter, s. 148 has no 
bearing whatever upon ‘the -question now 

_before us. Weare dealing here with a fine 
leviable under the provisions of s. 66, and I 
fail to see how that can be regarded in the 
light of an instalment of land revenue with- 
in the meaning of s. 146 That being so, s. 
148 has no application to this case, and. the 

„further citation of s, 187 becomes meaning- 
less; for that section merely provides the 
procedure by which monies leviahle under 


ag 
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the provisions of the Ohapter can be recover- 
ed. Unless this penalty is so leviable s. 187. - 
does not apply to it. - : 

Those are the only two points that have 
been argued before us, and we think that 
upon both the points the decision arrived at 
by the lower Court is correct, and ought to 
be affirmed, and this appeal ought to be 
‘dismissed with costs, - 

Marten, C. J.—I agree, The memo- 
randum of -appeal shows that in‘ any event 
the plaintiff was entitled to be re-paid 
Rs. 473-1-6.. That was because the Collect- 
ors notices were based on an erroneous 
area, viz., 3,146 square yards whereas the 
correct’ area, was 2,043 square yards. 

As regards the increased assessment which 
the lower Court has found to. be leviable, 
there has been noappeal by the defendant, 
and I respectfully agree with what my 
brother Crump has said that under these 
circumstances it must not be taken that we 


: acquiesce in the correctness of the decision 


on that point by the learned Judge. 
Next, turning tothe question of fine, in 
my opinion, the words ‘ any such land” in s. 


-66 must be given the same meaning as the 


same words “any such land” in the con- 
cluding paragraph of 8. 65. That takes us 
back to the second paragraph of s. 69, viz, 
“ his holding or any part thereof.” Conse- 
quently, as I read s. 66, it applies to the 
holding or such part thereof as has been 
used for non-agricultural purposes. User is, 
therefore, the test whether for -the whole 
land oronly a part. This construction of 


`s. 66 is borne out by the provision that 


the Collector may eject from “the land so 
used,” and also from the entire holding or- 
survey number of which that particular 
portion forms part. On that construction I ` 
think the Collector had no power in law to 
impose the fine that he purported to do in 
the present case, for only a portion of the 
land was used for non-agricultural purpose, 
and not the whole, 

I wish to add this. Speaking for myself 
I fully appreciate the importance of pre- 
venting the holders of Government land who 
have got that land on certain conditions, e. g. 
as agricultural land, from turning that land 
or any portion of it into land for non-agri- 
cultural purposes. But the penalty given 


“by the Act must be fairly construed. Be- 


fore us, the contention of the Government 
Pleader went to this extént, (if I understood 
it correctly), viz. that supposing there was 
a farm of 100. acres which pocording 
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to him would - form one “holding,” and 
supposing a small summer-house or 
bathing hut or some other small non-agri- 
cultural building was put up on a few 
square yards of that farm, that would 


neverthelessresult in an increased assess- . 


ment for the whole 100 acres, and also in a 
liability to ejectment from the whole and 
in a liability to pay fine and penalty upon 
the whole. In my opinion that is` not tke 
true construction of the Act, although I 
quite appreciate that. a tenant can be forced 
by proper means to keep his contract or be 
ejected, just as would be the case in an 


ordinary case of landlord and tenant- where . 
a tenant broke certain covenants of the.. 


lease, subject of course to the power of the 
Court to relieve from the forfeiture on cer- 
tain equitable grounds. i 

As regards the penalty I entirely agree 
with my learned brother that that also is 
not lèviable. Section 66 provides in effect 
penalties for a -defaulling tenant. In my 
juégment it was never intended by s. 148 to 
pile penalty on the top of penalty in that 
indirect way. Iagree that 6.148 has no 
application on the present cage. 


I concur, therefore, that this appeal 
should be dismissed with costs. - 
A, N, A ' 


Appeal dismissed. 
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the 27th April, 1926, ia O. M. A. No. 120 
of 1925 preferred against that of the Court 
of the District Munsif, Mayavaram, dated 
the Tih October, 1925,in E, A No. 830 of 
1925,in E. P, No. 9 of 1925 in O: S.No. 39 of 
1918 on the file of the Court ofthe Dis- 
trict Mursif Shiyali, ` 

j Mr. C.A. Seshagiri Sastri, for the Appel- 
ant. 

Mr. T. R.. Ramachandra Iyer, for the 
Respondents. 

JUDGMENT.—Tbis is an appeal by 
the 4th defendant ‘against the appellate 
order passed by the District- Judge by which 
he confirmed the District Munsif's order 
refusing to set aside a sale in the following 
circumstances A mortgage decree direct- 
ed that items Nos, 1 to 3 of the mortgaged | 


“properties should be sold last and that item 


No. 4 should be sold first. Items Nos. 1 to 3 
belonged to the present appellant. Asre- - 


- gards item No 4 an order staying sale had 


been’ obtained by the Ist defendant’s son 
from the District Court on proceedings taken 
in connection with O. S. No. 119 of 1925 in 
which he claimed the 4thitem as his own. 
and asked ‘for an injunction restraining 
its sale, The appellant though she had 
notice of the sale did not inform the Court 
that her properties were to be sold last ac- 


` cording to the decree, Items Nos. 1 to 3 were 


. . gold in auction and then the appellant put 


MADRAS HIGH COURT. - 

Miscettangous SECOND Oivit APPEAL No, 

he As 56 or 1926. 

; May 5, 1927. . 
Present:—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
- AMMAKUTTI ACHI— APPELLANT 
l ` Versus ' 
DORAISWAMI IYER AND OTAERS 
Me, — RESPONDENTS. a 

Civil Procedure Code (Act V- of 1908), s. 47— 
Limitation Act (IX of 1908), Sch. I, Arts. 166, 181— 
Decree providing for sale of properties .in particular 
order—Sale contrary to direction—Application to set 
aside sale—Limitation. . : 

An application to set aside an execution sale on 
the ground that it was held in contravention of a 
direction in the cecree that the properties should 
be sold in a certain order, falls under s. 47 of the 
Civil Procedu®e Code and is governed by Art. 166 of 
Sch. I of the Limitation Act and not by Art. 181. 

Muthiah Cheitiar v. Bawa Sahib (1), followed, ; 

Appeal against an orderofthe District 


Court; Hast Tanjore at Negapatam, dated 


in the present application under ss.47 and 
151, Civil Procedure Code, to set aside the 
sale on the ground that the sale is Lad 
because it took place contrary to the direc- 
tion in the decree that it should take place 
in..a certain order. The lower Court held 
that the application is barred by limitation 
under Art. 166 of the Limitation Act as 
it had been filedadmittedly more than 30 
days after the date of sale, < 


It is argued that the sale in contraven- 
tion of the directions in the decree amounts 
to an illegality, thet it is, therefore, void 
ab initio and that the proper Article applic- . 
able is Art. 181 of the Limitation Act which - 
prescribes a period of 3 years and not Art. 
166. The question is whether the sale in 
the present cese‘is an illegality ora mere 
irregularity. In Muthiah Chettiarv. Bawa 
Sahib (1) Oldfield, J., held that where a 


‘gale took place contary to the directions 


in the decree that it should take place in 
a certain order, the application to set aside 
the sale on that ground was one under s, 


(1) 28 Ind, Cas, 46; 21 M, L, J, 605, - 
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47 of the Civil Procedure Oode and would 
ba governed by Art. 166. Sofaras we can 
see, there is nothing in Rajagopala Aiyar 
v. Ramanujachariar(2) which throws doubt 
on this decision., The observation of the 
learned Oaief Justice “I cannot agree with 
theview that all applications under s. 47 are 
governed by Art, 163" rather suggests that 
some applications under that section are 
certainly governed by that Article, The 
present application though it was made 
under s. 47 was oneto set aside a sale and 
is governed by Art. 166 of the Limitation 
Act. We think the present tendency is to 
apply Art. 166 to applications of this nature, 
The order of the lower Court is right and 
this appealagainst appellate order is dis- 
missed with costs. na 

V. N. V. Appeal dismissed, 

(2) 80 Ind. Cas. 92; 47 M. 288; 46 M. L. J. 104; 19 
L. W. 179; (1924) M. W. N. 182; A. I. R. 1924 Mad, 
431; 34 M. L. T. 37 (F.B). i 


—— 


_ PATNA HIGH COURT. 
Privy Counoit AppaaL No. 38 or 1926, 
. August 9, 1927. 
Present:— Sir B. K. Mullick, Acting 
Chief Justice, and, Justice Bir Jwala 


Prasad, Kr, 
MAHADEO LAL MARWARI— 
APPHLLANT it 


. Versus : 
` Rai Bahadur DALIP NARAYAN: SINGH ` 


AND OTHEsS—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 109— 
Appeal to Privy Council—Redemption decree—Ea- 
tension of time by Appellate Cowrt—Appellate decree, 
whether one of reversal—Burden of proof—Whole evi- 
dence adduced—Question of onus, whether material. 

A decree of a High Court affirming a decree for 
redemption passed by alower Oourt does not cease 
to be a decree of affirmance simply because a new 
date for redemption was fixed by the High Court 
and interest at the bond rate was made to run from 
the expiry of the date fixed by the lower Court till 
the date fixed by the High Court. [p. 244, col. 1.] 

When the whole evidence isin, the question of 
onus of proof is merely academical; [p. 244, col. 2.] 


Messrs. N. C. Sinha and N. C. Ghosh, for 
the Appellant. ; 

Messrs. Hasan Imam, J. Prasad, R.G.S. 
Prasad and C.M. Prasad, for the Respond- 


ents, 
JUDGMENT. A : 
Mullick, Atg. O. J.—This is an appli- 
cation for leave to appeal to His Majesty 
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in Oouncil by Mahadeo Lal Marwari who 
was the unsuccessful appellant in Appeal 
No. 243 of 1922 “before a Division Beach 
of this Court. The facts are these: : 

On the 22nd December, 1915, Mukemi 
Begum and four of her sons, namely, Amir 
Hussain, Lutof Ali, Davar Ali and Yavar 
Ali executed a mortgage bond for a sum 
of Rs. 1,35,000 in favour of Rai Bahadur 
Baijnath Goenka, the remaining son 
Tabarak Ali, not joining in the bond. 

-On the 10th February, 1916, the four sons, 
Amir -Hussain, Lutof Ali, Davar Ali and 
Yavar -Ali executed each a separate mort- 
gage bond in respect. of not only their in- 
terest in the properties covered: by the 
bond of the 22nd December, 1915, but also 
in respect of some other properties in 
favour of Rai Bahadur Dalip Narayan Singh. 
The sums borrowed were respectively 
Rs. 50,000, Rs. 30,000, Rs. 16,000 and 
Rs. 10,000, . kes 

Rai Bahadur Dalip Narayan Singh then 


- paid off the mortgage of the 22nd Decem- 


per, 1915, and brought a suit upon that 
mortgage as well as upon the four mort- 
gages of the 10th February, 1916. 5; 


In the suit on the bond of 22nd December, 
1915, he impleaded among others Tabarak 
Ali, who, though he hadnot joined in tha 
bond, had, after Mukemi Begum’s death, 
succeeded to her share in the property. 

Inthe suiton Amir Hussain's bond thé 
plaintiff added Mahadeo Marwari as a 
defendant because he had purchased Amir . 
Hussain’s interest. i i f 

Rai Bahadur Dalip Narayan: obtained 
decrees upon all the bonds before thé Sub- 
ordinate Judge of Monghyr who among 
other things directed the sales in respect 
of the bonds of the 10th February, 1916, 
to be held subject to the sale in respect 
of the bond of the 22nd December, 1915. | 


Appeals were preferred to the High Court 
against the decree in each case, but we are 
concerned here only with Appeal No. 243. 
That appeal was dismissed, but the appel- 
lant Mahadeo Lal Marwari’s Advocate 
Mr. Naresh Chandra Sinha among other 
things -contended that the proper order 
was that only one sale should be held and 
that the fund should be distributed rateably 
after satisfying the first bond. The Diyi- 
sion Bench accepted this contention and 
fixed a new date for redemption, six months 
from the date of its judgment. Upon the 
main question whether the principal -de, 
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money the Court found against them. 
It is contended on behalf of Mahadeo 
Lal’ Marwari that, though the decision of 


“the Division Bench was apparently one of 


‘affirmance, it was in reality a decision of 
‘reversal inasmuch asa new date for re- 
-demption has been fixed and interest- at 
the bond rate has been made to run from 
the expiry of the date fixed by the trial 
Court till the date fixed by the . Division 


Bench thereby imposing an additional 


liability of about Rs, 19000 on the peti- 
-tioner. . , ; 


It is true that the High Oourt decree is 


for a larger amount than the trial Court's - 


decree but that does not make the decision 
‘one of reversal, and one has to look at 


the substance of the matter. The petitioner _ 


was the appellant before the Division 
Bench. and it was in consequence of his 
objection there that the mode of executing 
the decree was varied.. lt was open- to 
-him when pressing-the objection.to inform 
the Division Bench that he could not under 
‘any circumstances consent to an extension 
of the period of redemption, The Court 
was not bound to extend and ifhe had 
given the slightest inkling thathe would 
let the property be sold rather than have 
“an extra period of time for redemption the 
‘Court would, as it was- bound to do, have 
acceded tohis prayer. He cannot, in my 
opinion, appeal against an ‘order which has 
‘been made for his benefit. i 

In substance, therefore, the decision is 
not one of reversal, . ` 

But the petitioner's real object in taking 
this point is to press{bis case as regards 
the merits, | 

His defence in the trial Court and also 
in the Appeal Court was that out of the 
consideration of Rs. 50,000 Amir Hussain 
got only Rs, 14,000 and that the balance 
of Rs. 36,000 was not accounted for. The 
Appeal Court examined this objection 
carefully and found on the facts that the 
‘alleged partial failure of. consideraticn 
was not established. 

The decision of the Division Bench wes 
‘one of affirmance and the petitioner is 
not entitled to leave unless he can show a 
substantial point of law. 
_ The petitioner then falls back upon his 
next point which is thateven if the decision 
is one of affirmance, he has a substantial] 
‘point of law inasmuch as the Division 
Bench has wrongly called upon the de 
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-fendants were liable for. the mortgage 
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fendant to prove that the consideration 
money was not applied as alleged by the 
plaintiff. The answer to this is that when 

the whole evidence is in, the question of 
onus ismérely academical. Further more 
-having carefully considered the judgment 
of Mr. Justice Das, it dces not appear: h 
that there is any substance in the point : 


‘about onus. 


The result is that the application for 
leave to appeal is dismissed with costs:. 


-hearing-fee five gold mohurs. 


Jwala Prasad, J.—I agree, — NK 
LANA, Application dismissed, 





OUDE CHIEF COURT. 
“BEOOND Civin ArPEaL No. 222 oF 1927, - 
f October 14, 1927. 
Present:—Mr. Justice Misra. 
Pundit RAM DAT AND anoTHER— 
PLaINTIFFS—APPELLANTS 


: versus 
CHHOTAK AND UTRERS— DEFENDANTS— 


RESPONDENTS. 

Co-sharers—Managing co-sharer—Power to grant 
lease for planting groves—Omission to raise objection 
to planting, whether creates estoppel, , ` 

The mere fact that a. person manages property 
belonging to’ another does not ‘clothe him with 
authority to grant leases of land for thé purpose of 
planting groves. [p. 245, col. 2.] 

The fact that aco-sharer did not-raise any objec- 
tion whena person, claiming underan unauthorised 
lease from another co-sharer began to plant groves 


` does not estop him from claiming possession ‘of ike 


land. [p. 246, col. 1.] = 

Unless a person is found guilty of either an overt. 
‘act or of an act of omission which is likely to in- 
duce the other side to believe that he-is entitled to 
commit the particular.act complained of, there can 
be no question of estappel. [ibid.] 
_ Appeal against the decree of a Subordi- 
nate Judge, Sitapur, in Civil Appeal No. 35 
of 1926, dated the llth March, 1927, up- 
holding that-of the Munsif, Biswan at 
Sitapur, in Regular Suit No, 37 of 1926, dated 
7th September, 1926, i 
~ Mesers, M. Wasim and Khaliguzzaman, for 
the Appellants, . 3 A 
“Mr. S.M. Ahmad, for the Respondents, 


JUDGMENT.—This appeal arises cut 


-ofa suit fcr pcseessicn of l bigha 14 biswas 


land in village Sheopuri, District Sitapur, 
by uprooting trees and for damages, The 
fects alleged by the plaintiffs are that ike 
land in disputeis the joint land belonging - 
to plaintiff No, 1 Rem Dat, plaintiff No, 4. 
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Ram Ghulam and defendants -Nos. 2 and 3, 


Bhagwati Prasad and Ram Autar respect- 
ively; that the said defendants wrongfully 
gave ‘a lease of the said land to. defendant 
No. 1, Chhotak,for planting'a grove there- 
on without their consent; and that the 
plaintiffs are, therefore, entitled to recover 
possession of the land by uprooting trees 
planted by defendant No.1 thereon, The 


plaintiffs also claimed a sum of Rs. 50 as 


damages. 


The defence put forward by defendant.. 


No. 1 was to the effect that defendants Nos. 
2 and 3 managed the share of the village 
in which the land in dispute lies on behalf of 
the plaintiffs and, therefore, the lease granted 
by defendants Nos. 2 and 3 was a good and 


valid lease binding on them: It-was also. 


contended by him that the plaintiffs were 
estopped from claiming possession of the 
land in suitsince they had not objected to 


defendant No. 1's planting trees on the: 
land in dispute when he had obtained. 


the lease of the said land, Defendants Nos. 2 
and 3 admitted the fact of having given the 


lease of the land in suit to defendant No. 1. 


but alleged that while giving the lease they 


had told him that he must obtain the con-- 


sent of the plaintifs in respect of their 
share, ; i 


Sitapur, who tried the case held that the 
defendants Nos. 2 and.3 used to manage the 
shareof the plaintiffs in the village Sheo- 


puri and were, therefore, justified in giving. 
the lease of the land for the purpose of. 


planting a grove thereon. He, however, 
held that the plea of estoppel could not 
be maintained. In this view of the case 
he dismissed the plaintiffs’ suit. ` 

In appeal the learned Subordinate Judge 
of Sitapur agreed with the learned Munsif’s 
finding that defendants Nos. 2 and 3 used to 
manage thé share of the village in which the 
land in dispute lies on behalf of the plaint- 


iffs and that they were, therefore, competent: 


to grant the alleged lease to defendant No. 
1, He, however, differed.from the Munsif on 


the question of estoppel and held that the: 


plaintiffs not having objected to defendant 
No. l's planting the trees at the time when: 
the lease was granted to him were now 
estoppedfrom bringing the present suit. 
Upon these findings he confirmed the dec- 
ree passed by the learned Munsif and dis- 
missed the appeal. ' 

The plaintiffs have now come up to this 
_Qourt in second appeal, and the learned 


< RAM DAY V. CHHOTAR, KG 


The learned Munsif of Biswan, District 
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Pleader .on their behalf has urged two: 
points in support of the appeal: - Firstly, 
that there is no proof,on the record that the. 
plaintiffs had authorised defendants Nos,- 
z and 3 to granta lease of the landin dis- 
pute for the purpose of plantinga grove 
and that the merefact that the said defend- 
ants managed the property on the plaintiffs’ | 
behalf would not be a sufficient ground. 
in law to give them an authority to grant 
a lease of the land for the purpose of plant- 
inga grove thereon. Sacondly, that the. 
finding of the learned Subordinate Judge . 
on the question of estoppel was erroneous. - 
As tothe first point I am of opinion that 
the contention urged on behalf of the appel-. 
laats is sound and must be given effect to,. 
I do not find any evidence on the record 
showing that the plaintiffs had expressly 
authorised defendants Nos. 2 and 3 to give. 
a lease of the land in suit on their behalf 
for the purpose of planting a grove thereon. 
The Courts below, it appears to me, have’ 
inferred this authority from the fact that. 
defendants Nos. 2and 3 used to manage the. 
property on the plaintiffs’ behalf and also 
from the fact that the plaintiffs did not: 
object-to the planting of the -trees af the 
time when the alleged lease of the land in 
dispute was given to defendant No. 1. I 
do-not agree with this view of the Oourt 
below. In my opinion the mere fact 
thata person manages the property be-- 
longing to another does not clothe him 
with authority to grant leases: of. land for 
the purpose of planting groves. The 
ordinary incidence of management would 
include the power to realise rent and 
power to ‘give ordinary leases of land to. 
tenants for the, purpose of cultivation. I 
“am unable to agree with the view taken by 
the Courts below that the power of manage- 
ment also includes the power to grant: 
perpetual leases for the purpose of planting: 
groves. It hasbeen held in several cases 
that alambardar has no power to grant a 
perpetual lease on. behalf of his co-sharer, 
and Iam, therefore, inclined to think that, 
land cannot similarly be let by a manager 
for the purpose of planting a grove thereon 
without the express permission of the prin- . 
cipal. Plaintif No. 1 further gave his own 
evidence to the effect. that -whea defend- 
ant No. l proceeded to plant- trees: on the 
land in dispute he atonce’ objected, His 
story has- not, bowever, been. believed by 
the- Courts: below. Apart’ from that fact 
it appears to me thateyen if we assume 
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that “plaintiffs did- not b object to defendant 
No,.1’s “plantifig trees on the land in suit 
at. fhe time of the grant of the lease, that 
would not be any evidence of the fact that 
they had authorised defendants Nos. 2 and 
3 to give such a leass on their behalf. There 
being no presumption that the authority to 
manage would also imply the. authority to 
give lands for the. purpose of planting 
groves, it was the bounden duty of defend- 
ant No. 1 to give clear- preof of such 


authority. There being no such proof .I 


am unable to infer such authority from 
thé facts proved in the case. I, therefore, 
hold that defendants Nos.2and 3 had no 
authority to give defendant No, 1 the lease 
of the land in dispute for the purpose of 
planting a grove thereon. 

As to the second point, I am of opinion 
that the plea of, estoppel cannot be main-. 
tained. The law on the subject is laid 
down, very clearly by their Lordships of 
the _Privy Council in Beni Ram v. Kundan 
Lal (1) and Mohori Bibee v. Dharmodas 
Ghose, (2). 
their “Lordships in those cases is that un- 
less a person is found guilty ofeither an 
overt act orof an act of omission ! which 
is likely, to induce the-other side to believe 
that hè ib entitled to commit the particú- 
lar act Gomplained of, there can be no 
question of estoppel. In one of the cases 
recently decided by a learned Judge of 
this. Court in Mustafa ‘Husain v. Saidul 
Nisan (8),~ it was held that a plea of estop- 
pel insuch cases can only be maintained 
if theconduct of the person against whom 
the estoppel is alleged, is found to be fraudu- 


Tent. I am unable to find such elements 
* proved in the case. I, therefore, overrule 
the plea of estoppel. 


“It now remains to be seen whether on 
the above findings the plaintiffs are en- 
titled to a decree for possession. At the 
last hearing of the case after I had heard 
` arguments on both sides I intimated to the 
parties that I had come to the conclusion 
that the fair arrangement which should be 
arrived atin this case would be to allow 
defendant No. 1 Ohhotak to remain in pos- 
session of the land in ‘dispute on which he 
has already planted a grove and to ask 


(1) 21 A. 498; 1 Bom L. R. 400; 3 0. W. N. 502; 26 
LA. 58; 7 Sar. P. O. J. 523; 9 Ind. Dec. (x. s.) 1022 


(P. O.). 
(2) 800. 539; 7 O. W.N. 441; 5 Bom. L.R. 421; 301. 
a aid SOT 
as. 2 Supp; A.L R. 
1927 Oudh 66 PP- ; 


RAM DAT 9, OHHOTAR, 


“The ‘principle ` enunciated by” 
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him to pay to plaintiffs Nos, 1 and 2 thelr 
share of rent of the land and to allow the 
burden of the transfer made by defend- 
ants Nos: 2 and 3 to fall upon their share 
at the time of partition. “The plaintiffs. 
not having come to Court at once and the 
land being a joint one, I intimated sto the 
parties my opinion that they must seek 
their remedy at the time of partition. To 
thisjarrangement the parties agreed. In view 
of such agreement I thought it proper that 
I should myself determine the amount of 
rent which defendant No.1 should pay to 
the plaintiffs for the use of the land in dis- 
pute. With this object I ordered the Pat- 
wart of the village to. be summoned be- 
fore the Court. The evidence ofthe Pat- 
wari was recorded and after he had been 
examined the learned Pleader for the plaint- 
iffs and the learned Counsel for defendant 
No. 1 agreed that the fair and equitable 
rent for the land in suit would be at the 
rate of Rs. 3 per pucca bigha. The land im 
dispute consists of four plots, namely, No. 


“101/1 (11 biswas), No. 701/2 (10 biswas) and 


No. 702/1 (3 biswas), all measuring 24 biswas; 
and No. 708/2 (10 biswas). The share of 
plaintiff No. lin the first three plots is 
one-third and the share of plaintiff No. 2 
in them is one-sizth; and the share of 
plaintiff No, 2 in the fourth plot is §/18ths, 
there being ne share of plaintiff No. lin 
the said plot. Calculating the rent at the 
aforesaid rate the share of plaintiff No. 1 
comes to Rs. 1-30dd but for facility of- 
account I fix the rent at Rs. 1-4. The 


share of plaintiff No. 2 comes to about 


Re. 1 but for facility of account I fix it 
exactly at Re. 1. Defendant No. 1 will, 


-therefore, pay Rs. 2-4 on account of rent of 


the land in dispute in this way that he 
will pay Rs. 1-4 to plaintif No. 1 and 
Re. 1 to plaintiff No. 2. Defendant No. 1 will 
be allowed to remain in possession of the 
plots in suit as long as he continues to’ 
pay the saidrent. If at any time he fails 
to pay the rent to plaintiffs Nos. land 2 
he will be liable to ejectment from the 
land in suit to the extent of their shares. 
The plaintiffs Nes. land 2 will also be 
entitled .to get a decree for Rs. 5 as 
damaneh, 

I, therefore, allow the appeal to the extent 
indicated above. 


‘As to costs my order is that owing to ee 


‘the circumstances in the case the parties 
should bear their own costs throughout, 
TL ALN. A . _- Appeal, allowed.in part, 
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_ CALCUTTA HIGH COURT. 
. ÅPPEAL From APPELLATE Decrag No. 1338 
. oF 1924. 
July 11, 1927. ; 
Present:—Sir George Olaus Rankin, Kr., 
Ohief Justice, and Mr. Justice Mitter. 
Tae GREAT INDIAN PENINSULA 
Ry., Co.—Dgrenpant No, 1—APPELLANT 
versus 
Masses. CHAKRAVARTI Soxs & 


Qo, AND OTHERS—PLAINTIFF3— RESPONDENTS. 

Railways Act (IX of 1890), s.72—Consignor send- 
ing illiterate person to deliver goods—Signature of 
such person to Risk Note, whether binding on consignor 
—Condition of package—Consignor agreeing in Risk 
Note that condition was unsatisfactory—Subsequent 
plea to the contrary, whether allowable. 

If a consignor sends another person to deliver 
goods to a Railway Administration and that person 
signs the contract, the contract so signed by that 
person is binding upon the consignor as though he 
had signed it himself. It is immaterial whether that 
person was literate or illiterate, was authorised to 
sign or not authorised, or signed personally or as 
agent of the consignor. [p. 248, col. 1.) 
| “Kirby v.G. W. Ry. (1), Foreman v. G. W. Ry. (2) 
“and Aldridge v. G. W. Ry. (3),, followed. 

‘Tf at the time of booking the Railway Company 
was dissatisfied and the person delivering the goods 
for carriage agreed that’ the condition of the 
packages was not satisfactary, it cannot afterwards 
be made a matter of objection in asuit upon the 
contract that the packages ware in good condition. [p. 
249, col. 1.] h a 

Appeal against the decree of the District 
Judge, Nadia, dated the 24th of March, 
1924, modifying that of the Subordinate 
Judge at Krishnagar, Nadia, dated the 
18th of December, 1922. $ 

Babu Surendra Nath Guha and Mr, Sisir 


Kumar Ghoshal, for the Appellant, 


‘Sir Provash Chandra Mitter, Kt., Babus. 


Ambika Pada Choudhuri and Jotindra 
_ Mohan Choudhuri, for the Respondents. 


JUDGMENT. 

Rankin, CO. J.—This is the defendants’ 
appeal in a suit brought by consignees 
of goods which were despatched by the 
defendants’ Railway from the Victoria 
Terminus in Bombay to Kushtea—a station 
on the Eastero Bengal Railway. Two con- 
signments of yarn are involved in the 
case. These goods had baen seat out from 
England and were consigaed from Bombay 
to Kushtea without being re-packed. It 
appaars that the yarn was contained in 
wooden cases and these wooden cases had 
guany coverings as to which there is 
cartain evidence that the coverings were 
old and tora. On the arrival of the goods 
. at Kushtea, it was found that, as regards 
the first consigament, certain of the goodg 


.one to 


247 


were damaged and that, as regards the 
second consigament, certain of the goods 
were. damaged and certain parts of the 
contents had been lost. 

The firm of Mr P.N, Mehta and Com- 
pany were sending these goods to the 
plaintiffs. P.N. Mehta and Company had 
a. Manager or Managing Director Mr, 
Parekh, It is quite clear that when the 
cartera broughtthe goods to the Railway Sta- 
tion, some person in charge of the goods 
employed an individual called Gangaram - 
Punaji to act as muccadam, that is to say, 
to be the forwarding agent despatching the 
goods on the Railway. Toe consignor 
defendants say that the muccadam whom 
they were in the habit of employing was 
another individual altogether and they 
say that they gave no authority to any 
get Gangaram Punaji to do any 
work for them. Itisin’ no way explained 
how the carter or foreman came to employ 
Gangaram Panaji or, owing to what 
circumstances or under what instructions, . 
Gangaram Punaji was employed; but it 
is quite clear that he was the person who, 
in fact, delivered these goods for carriage 
to the defendants’ Railway. When he did: 
so-deliver the goods, the Railway Oom- 
pany took the view that the cases were 
damaged and defective, Gangaram Punaji 
agreed and signed the Risk Note in Form 
A. Asregards the second consignment, 
Risk Notes both in Form A and Form B were 
signed by Gangaram Panaji, So far as 
the Risk Note B is concerned, it is clear that 
the rate of freight would be less; so far as 
the Risk Note .in Form A is concerned, it 
does not appsar thatthe rate of freight 
would be less, though in such cireum-’ 


. stances. the consideration for which Risk 


Note A is executed is that it obviates the 
expense of putting ..thəe packages into 
proper condition before consignment and 
alsothat thesender gains in the matter of 
weight upon which freight has to be 
charged. In this case, what happened.was 
that these godds were damaged in the pro- 
cess of carriage and the suit was brought 
against the several Railways concerned in 
the carriaga, Ultimately, it- has been 
decreed -against the appellant Railway 
only—the Great Indian Peninsuda Railway 
Company—which was the railway to whom 
the goods were handed over. ` 

The firat quəstioa which arises is this: 
It is said that Gangaram Punoajihad no 


authority from the consigaor and that hig 
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signature does not bind the consignor, 
Itis said, secondly, that he was a man 
whé could not read English and thatit is 
not shown whether he knew what he was 
. signing. Asregards the Risk Note A, it is 
-gaid that the learned Judge has found as 
a fact that the goods were, in proper pack- 
ing-cases, thatthere was no defect in the 
packing, and that the defendant Railway 
can, therefore, take no advantage from the 
Risk Note in Form A. 
These questions turn upon s. 72 of the 
-Indian Railways Act (IX of 1890). By 
that Act, the responsibility of a Railway 
Company is prima facie the responsibility 
ofa bailee under ss. 152and 161 of the 
Indian Contract Act, but agreement may 
be made limiting that responsibility 
and “an agreement purporting 
that responsibility’ shall, in so far as it 
purports to affect such limitation, be void, 
unless itis in writing signed by or on be- 
half of the person sending or delivering 
to the Railway Administration the animals 
or goods, and is otherwise in a form ap- 
proved by the Governor-General in Council.” 
The phrase “the person sending or deli- 
vering to the Railway Administration” is 


an important phrase inthe Indian Rail-.. 


. waysAct. It appears in more than one 
‘section in one’ form or another. Its 
equivalent is to be found ins. 58 and also 
in ss. 73 and 75. As a matter of fact, it 
` would appear that the phrase is taken from 
s. 7 of the English Railway and Canal. 
- Traffic-Act of 1854, where thé words of the. 
last proviso are: “Unless the same be 
signed by him or by the person delivering 
such animals, articles, goods or things 
respectively for carriage.” Now, it is 
quite clear that a Railway Company when 
goods are tendered to it for carriage cannot 
hold an inquest as to the right of the per- 
son delivering to deal with the goods, the. 
property in the goods or the authority 
given by the owner to the person present- 
ingthe articles for carriage; and, when 
one comes across the phrase “the person 


sending or delivering to the Railway Ad-- 
ministration” it. is clear that this fact is.- 


being recognised by the Statute. Under 
the same words in England, no difficulty 
has apparently been found. I find in 
English text books that this matter, is 
treated as clear upon the faceof s. 7 
of the Act of 1854. I find, for instance, 
in Disney’s Law of Carriage by Railway, 
6th’ Edition, at page 37: “The consignor, 


to limit. 


therefore, may. be bound not only by the 
signature of himselfor his agent but also - 
by the signature of the person who delivers 
‘the goods to the Company whether, in.. 
fact, that person had authority.to sign or . 
not.” 'In Alan Leslie's Law of Transport ` 
by Railway, the matier is put thus:. “The 
section further provides that the contract 
may be signed not merely by ‘the party’ but 
also by ‘the person delivering (the goods) 
for carriage.’ Such person has, therefore, ` 
not merely such authority to bind the . 
sender as naturally arises from his position. 
as agent but an absclute statutory authority 
to bindhimand it seems that prima facie,he . 
has authority to sign any form-of contract.” ` 
The English cases in which this matter- 
has been more ' specifically. dealt with are. 
three in number: Kirby v. G. W. Ry. (3), 
Foreman v. G. W. Ry. (2) and Aldridge v. 
: G. W. Ry. (3). There can, therefore, be no 
doubt that when Gangaram Punaji tender- 
ed these goods to the Railway. Company 
he had, so far as any question of contract 
with the Railway for carriage is concerned, 
power under the Statute to sign the Risk 
Notes soasto bind the consignor. If, of 
course, the question were not a question 
upon a contract of bailment or affreight-. 
ment but this suit were a suit by: a per- 
son claiming in detinue or trover’ against 
the Railway Company for having in pos- 
session goods belonging to the plaintiff 
without his authorisation, different princi- 
ples would apply. That is not the nature 
. of thia suit which isa suit onthe con- 
tract by the consignees. 

The next question is this: It is said that 
because Gangaram Punaji signed not 
merely his own name but his own name 
with the addition of “agent for P, N. Mehta 
& Oo.” that vitiates the contract. I.am . 
of opinion that there is no reasonable 
ground for this contention. The Risk 
Notes in this case were signed by the 
person delivering the goods within the 
meaning of ‘the section. We 

So far as regards Risk Note A, there is 
a finding bythe learned Judge that “the 
cases were in perfect, good and sound . 
condition when they were booked.” It 
does not seem to me that the learned 
* Judge has found that with regard to the 
coverings as distinst from the cases but 


(1) (1868) 18 L. T. 658. l 

_(2) (1878) 38 L. T 851. an 
(3) (1864) 15 O. B. (x. 8.) 582; 33 L, J. OF P. 161; 143 

E. R. 913; 137 R. R. 667. vy _ 
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it must be reasonably clear that, if at the 
time .of booking the Railway Company 
was dissatisfied and the person delivering 
the goods for carriage agreed that the 
condition of the packages was not satis- 
factory, it cannot afterwards be made a 
matter of objection in a suit upon the 
contract that the packages werein good 
condition, A person cannot hold to a 
part of acontract and reject the rest un- 
less there is statutory authority for go 
doing. In this’ particular case, what have 
to be applied are the terms of cl.(b) of 
sub-s, (2) of s.72 of the Indian Railways 
Act. ~The contract has to be otherwise in 
a ‘form approved by the Governor- 
General in Council." In this case, the 
‘contract wasin sucha form. Whether 
any of the authorised forms are to be 
used, and if so, which, isa matter left by 
the Statute to the parties. In my judg- 
ment,it is not openin a suit of this kind 
to reject the terms of the Risk Note in the 
manner which is contended for, , 
The learned Judge in dealing with this 
case has committed himself to a certain 
amount of advice to Railway Companies. 
and to a statement of the law-which can- 
not, in my opinion, be accepted. Apart from 
holding that the Railway Oompany have to 
prove the authority of the person deliver- 
ing the goods, he has goneon to, say that 
the Company must satisfy the Court that 
the person who signed it knew the terms 
of the contract and that the contract 


should be explained to him. He‘ admits- 


that this may be inconvenient but thinks 
it necessary in law, when a contract is 
entered into by an ignorant person. The 
learned Judge in this respect is entirely 
mistaken. It is well held in England— 
and the rule is the same in India— 
‘that, if a person being illiterate signs. 
a contract thinking it to beof a different 
character altogether from what it is in 
fact or ifany misrepresentation is made to 
him as to what he is signing then no 
doubt the signature will not be binding 
un him; but it is quite wrong to suppose 
that it is the legal duty of a Railway 
Company to see whether the person deli- 
vering the goodsis ignorant or not or 
to see that he reads and understands be- 
fore he signs. Jt has been held in Eng- 
land that, if a consignor who can read 
sends an illiterate person to deliver goods 
to a Railway Administration and that 
person signs the contract, the contract so 


‘the’ defendants appellants. 
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signed by that person is binding on the | 
consignor as though he -has signed it him- 
self [Kirby ‘v.-G. W. Ry. (1).] Apart from 
the question of authority to eign, the 
ordinary law of theland is applicable to 
a case of this kind and a very good 
statement of it can be found in Pollock 
and Mulla's Contract Act in the notes 
to s.:13. Ignorant ‘people are very com- 
monly sent to deliver certain classes of 
goods and animals for transit by Railway, 
e. g, grooms, drivers, carters. It is for 
the sender if he is not satisfied of their 
competence to give them inétructions or 
assistance. Itit quite “Wrong to treat a 
Railway Company ina caseof this kind as 
though it were dealing with a parda- 
nashin woman and taking a transfer of 
her estate, or asa person ina fiduciary re- 
lation to the consignor of the goods, 

In the present case’ Gangaram was pro- 
fessing to be a. forwarding agent and 
might well be very familiar with Railway 
forms in the vernacular translation. 

The only other question that seems to. - 
call for observation is whether or not it 
is open to the defendants now to maintain 


‘that the plaintiffs have not proved. under ` 


Risk Note B that the goods which were not 
delivered were lost. In my judgment, 
that isnot openin this case because it is 


‘evident particularly from the ‘judgment of 


the trial Court—that it was in no way. in 
dispute: indeed it could not well be in 
dispute—that the goods which were short 
delivered Faving ‘fallen out of damaged 
cases were goods lost and the appellants 
on this point cannot be allowed to make a 
new case. } 

In my judgment, the appeal should be 
allowed and the suit should be dismissed 
with costsin all the Courts as against 
A3 regards 


the other defendants, the judgment of 


` the learned District Judge will stand. 


Mitter, J.—I agree. 


A.N. A, Appeal allowed, 
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ALLAHABAD HIGH COURT. 
Sxconp O1vin APPEAL No. 886 or 1925, 

May 17, 1927. 
Present:—Mr. Justice Ashworth and 
Mr. Justice Kendall. - 
‘ SITA RAM—Deraxpant—APPELLANT 
° versus i . 
NANKU AND O0TAERS—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code {Aet V of 1908), s. 100— 
Second appeal—Failure to raise presumption of fact, 
whether ground for interference—Presumption of 
fact and mere inference, distinction between—Deeds 
~-Presumption of voluntary execution—Evidence Act 
(I of 1872), s. Uh. | 

There isa presumption of fact that a document 
signed by a person was voluntarily signed by him, 
and failure of the lower Court to invoke a presump- 
tion of fact of this kind is a ground for second appeal. 
[p. 251, col. 2; p. 252, 1.] Z 

Per Ashworth, J.—The distinction between a mêre 
_ inference and a presumption of fact is that a pre- 
sumption of fact is an inference drawn under s, 114 
of the Evidence-Act. A presumption .of fact would 
- also include anything that “in English Law would 

rank as a presumption of law. [p. 251, col. 1.] : 
` Second appealirom.a decree of the Sub- 

ordinate Judge, Benares, confirming that 
of the City Munsif. 
Mr, Kamla Kant 

- lant. ; 
Mr, N. C. Vaish, for the Respondents. 


JUDGMENT. 

Ashworth, J.—This second appeal 
arises out of a suit brought by the re- 
spondents Nanku and Sukhu,fagainst one 
Sitaram, appellant, fora declaration that 
a sale-deed purporting to | 
executed on the 2nd of June, 1923 by 
Deosaran defendant No. 2 (i. e., respondent 
No. 3) was forged, fraudulent and fictitious. 
The suit was decreed by the trial Oourt 
on afinding that the defendant Sitaram 
had failed toprove the due execution of 
the deed by Deosaran his vendor. . 

Ou first appeal the Subordinate Judge 
of Benares found that there had been no 
clear issue in the trial Court as to forgery, 
and that, by reason of the absence of a 
clear issue, the defendant No.1 may have 
been led 
not required to produce evidence of due 
execution of the deed by Deosaran. He 
accordingly framed an issue whether the 
sale-deed was genuine and had been execut- 
ed by Deosaran, and took fresh evidence. 

The defendant Sitaram produced a finger 
impression expert. He gave evidence that 
the thumb-impression on the deed purport- 
_ing to.be that of Deesarah agreed with the 
undoubted thumb-impressions tendered ig- 


Verma, for the Appel- 
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. Judge. 


into supposing that he was: 
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evidence. Healso produced the scribe by ` 
name Bishunath Singh and one Ramsundar, 
who purported to bs an attesting witness. 
The conclusion of the. Subordinate Judge, 
after hearing this evidence, was that (a) 


the thumb-impression on the deed did. 


agree with Deosaran's. thumb-impression, 
(b) that the thumb impression- suggested 
that one of the thumb-impressions of 
Deosaran was taken on the top of another 
thumb impression of Deosaran, (e) that the 
scribe could nat be believed, because he 
being a man of experience would never 
have allowed onethumb-impression to be 
taken on the top of another, but in the 
event of the first impression béing-obscure 
would have taken a second one on 8. 
different portion of the paper, and (d) that. 
the other witness contradicted one another, 
and the scribe. On these findings the. 
lower-Appellate Court came to an extraordi: 
nary conclusion. It was that somehow. | 
or other the thumb-impression of Deosaran ~ 
had been fraudulently obtained upon the 
document, and that the defendant had 
failed to show that it was Deosaran's 
thumb-impression voluntarily impressed 
on the document. Io order to give any 


-meaning to’ this decision we have te sup- 


pose that the Subordinate Judge conceived: 
the possibility either of a die -having 
been mdde from some other thumb-impres- - 
sion of- Deosaren ‘and a forged impression 
by means of tha die impressed on the 
document in question or that Dezosaran’s 
thumb-impression had been obtained when 
he was asleep or drunk, í 

The first question that arises ia this 
appeal is whether in these circumstances 
we are entitledin second appeal to inter- 
fere with thé fiading of the Subordinate 
There can be no question -that 
it was a finding of fact. As T shall sub. 
sequently show; tbe error of thə lower 
Appellate Court was its failure to invoke 
a presumption of fact. The question then 
arises whether such a failure. justifies 
interference -in second appeal. The ques- 
tion. has not bean discussed .at length in 
any decisions “to which my autention has 
been directed. There is authority for. 
holding that a second appeal may be enter- 
tained on the ground that the lower Appel- ` 
late Court has failed to. in¥oke” a pre-. 


-snmption of fact which wonld have shifted 


the burden of proof. A distinetion, how- 
ever, should, in my opinion, be made - 
where the burden of proof is shifted by 
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a presumption of fact, and where it. is 


shifted by amere inference, Inthe case 
of Ranee Surnomoyee v. Luchmeeput 
Doogur (1) asecond appeal was allowed 


on the ground that the burden of proof 
which originally was placed on the hus- 
band ofa Muhammadan wife to prove 
some property his, because the property 
was in the name of the wife, was shifted 
from him upon proof by him that he 
had paid the purchase price for the pro- 
perty and had had the property under 
his control. This decision was by no less 
an authority than Peacock, ©. J. He held 
that a question of law was involved, 
because the Judge should have directed 
himself to draw this presumption from 
the facts mentioned. Again in Nilatachi 
v. Venkatachala Mudali (2) it was held that 
silence on the part of the plaintiffs to take 
a step to claim property in the enjoyment 
of the defendant and over which the 
defendant was exercising acts of owner- 
ship raised a presumption of acquiescence, 
Both these cases go further than I should 
be disposed to go; for they interfered on 
the ground of failure to draw -what I 
should regard as a mere inference and not 
as a presumption of fact. They are, how- 
ever, both clear authority for interference 
in the present case. Thedistinction that 
I would draw between a mere inference 
and a presumption of fact, as already 
indicated, is thata presumption of fact 
is an inference drawn. under s. 114 of 
the Evidence Act and will include a pre- 
sumption of the nature described in the 
illustrations. A presumption of fact should 
in my opinion, also include anything that 
in English Law (though not under the 
Indian Evidence Act) would rank ‘as a 
presumption of law. The presumption 
which the lower Appellate Court failed to 
make in this case wasa presumption that 
when signature on a document is proved 
by a certain person, it is for that person 
to prove that it was affixed by him otherwise 
than voluntarily. According to Taylor on 
Evidence, Third Edition, page 145, “Courts 
of Law arein general bound to presume 
prima facie in favour of deeds which appear 
to have been duly executed.” “Appear” 
must mean here which bear a proved 
signature. The presumption then which 
the lower Appellate Court,I shall hold, 


(d) 9 W.R. 338. | 
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ought tohave made was à presumption 
that in England would have been a 
presumption of law. It is difficult to 
find a formula to express the difference 
between presumptions of fact of the nature 
indicated by mse and mere inferences. 
Phipson in his work on Evidence says: 
“The burden of proof may be shifted not 
alone by rebuttable presumptions of law 
but by presumptions of fact of the stronger 
kind or indeed by any species of evidence 
sufficient to raise a prima facie case.” 

My conclusion then is that a second 
appeal lies on fhe ground of the failure’ 
of the lower Appellate Oourt to invoke a 
presumption of fact “of thestronger kind” 
(by which I mean inferences of the nature 
illustrated in s. 114 of the Evidence Act 
and inferences that in “English Law would 
be legal presumptions), and that there is 
even fauthority for holding that the 
failure of the lower Appellate Court to. 
draw any mere inference that it should 
have drawn would justify interference in 
second appeal, though I would not follow 
authority to this extent. The consequence 
is that in this case a second appeal, in 
my opinion, lies, 

It appears desirable to state that the 
probabilities were all against this docu- 
ment being a forgery. Deosaran had mort- 
gaged his land to the defendant Sitaram 
on the 12th of August, 1915, for Rs. 300, 
It is-said that, by this sale-deed now 
impeached, on the 2nd of June, 1923, he 
sold theequity of redemption to Sitaram 
for another Rs. 400. Then we get the 
fact that he executed a further sale-deed 
in favour of the plaintifs Nanku and 
Sukhu, onthe 5th of June, 1923. He 
got by this last sale-deed a sum of Rs. 1,100. 
Consequently it was all to the interest 
of Deosaran to deny his execution of the 
sale deed, impeached in the present suit, 
and no one could place any reliance on 
his evidence. It does not appear that 
the Subordinate Judge did place any 
reliance on his evidence, but the case started 
with the probability in favour of the 
execution of the impeached document 
having been executed being greater than 
the reverse. Then we get the clear evi- 
dence of the thumb-impression e¥pert that - 
the thumb-impression mark on the docu- 
ment corresponds to Deosaran’s genuine 
thumb-impression. This evidence is of 
much more value than the ordinary evi- 


- dence. of an expert. . We are not aware 
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that the test- ofsimilarity has ever failed... 
The Subordinate Judge admitted that this 
evidence conclusively proved the thumb- 
mark to correspond with that of Deosaran. 
This being so, he had evidence of a docu- 
ment which in other respects was not 
open to suspicion and was not improbable. 
He attempts to discount the evidence of 
the thumb-impression expert by his own 
impression that one thumb mark had beea 
placed on the top of another. This impres- 
sion is not oné that we are disposed to 
share. .It was not shared by thethumb- 
impression expert himself. It appears then 
to us that at this stage it -was for the. 
plaintiffs to show that the thumb-impres- 
sion of Deosaran had been obtained by 
some improper means either when he was 
asleep or in some such way. There was 
a presumption of fact that the document 
which bore histhumb-impression was volun- 
tarily executed by him. Instead of invoking 
this presumption the lower Appellate Court 
proceeded to require the defendant to 
produce all his evidence, and on the. 
ground that this evidence was discrepant 
it found that the defendant had failed to 
prove the genuineness of the document, 
This -we consider to have been a failure to 
invoke the presumption that arose from 
the proof of the thumb-impression on the 
document being the thumb-impression of 
Deosaran. It. is obvious that ifa person, 
who has proved execution by showing 
that a signature or thumb-impression on 
a deed is the signature or thumb-impres- 
sion of the alleged execulant,is required 
to goon and prove, after a considerable 
lapse of time, due execution by putting 
forward an attesting witness ‘and other 
witnesses. whose story will agree in every 
detail, there will be a great risk of in- 
justice and an intolerable. burden thrown 
upon. the parties setting up a document. 
This was not a document which required 
attestation. The lower Appeliate Court 
should have in the circumstances of the 
case rested content with proof of the 
thamb-impression of Deosaran in the 
absence of the plaintiffs being able to 
produce any evidence that the thumb. 
impression was. improperly obtained. I 
consider, therefore, that the finding of the 
lower Appellate Oourt, though a finding 
of fac, was one based on its failure- to 
presume the genuineness. of the document 
in the absence of any evidence believed 
by the Court. led by the plaintifis to 
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prove that the deed was otherwise than’ 


properly executed. : For these reasons, we > 


would allow the appeal and dismiss the 
suit with costs throughout. ae eee 
` Kendall, J.—lagree. The lower Appel- 
late Court has found that Deosaràn's thumb- 
impression is on ‘the .sale-deed in suit. 
It did not, therefore, rely on the evidence .~ 
of Deosaran himself in the first Court to- 
the effect that he had. not put his 
thumb-mark on the sale-deed. Having. 
arrived at this decision the lower Appellate ` 
Court had no evidence whatever produced . 
before it on which it could base a finding . 
that the thumb-impression of Deosaran 
was put onthe sale-deed in any irregular 
manner, and that finding is, therefore, not 
based on any evidence. For this reason 
I agreethat we are justified in‘interfer-- 
ing with the decision of the lower Court: 
in second appeal. : 


A. N. A. Appeal allowed, 


CALCUTTA HIGH COURT. 
ÅPPEALS FROM APPELLATE Deogses Nos, 1123 
AND 1124 oF 1924. 
_ June 24, 1927, 7 
Present :—Sir George Claus Rankin, Kr, ` 
Chief. Justice, and Mr. Justice Mitter. 
Tsa GREAT INDIAN PENINSULAR 
RAILWAY Oo. Lro.—DEFEND NTS—~ 
APPELLANTS 
versus 4 
JESRAJ PATWARI AND OTAERS-~ 


PLAINTIFF8— RESPON DENTS 4 

Railways Act (IX of 1890), s. 72—Risk Note Form B 
—Suit for damages for non-delivery—Burden of proof 
of loss—‘Loss,’ meaning of. ; 

In a suit againsta Railway Company for damages 
for non-delivery of part of a consignment, unless the. 
fact ofthe loss is admitted by the plaintiff, it is 
necessary for the Railway’ Company, to gét, the 
benefit of the clause in Risk Note B which exempts. 
it from liability for loss, to show that the goods 
are lost, or at least to show, in the first instanee that 
the goods are not then and there in the control of . 
the Railway Administration, so that they might 
hare pren delivered to the proper consignee. [p. 254, 
col. 1. , 

Ghelabhai Punsi v. Hast Indian Ry. Co. (1), East : 
Indian -Ry. Co. v. Jagpat Singh (2) and Gopiram. 
Behariram v. Agent, E. I. Ry. (3), followed. ~- 

There may bea ‘loss’ within the meaning of-Risk - 
Note B although the loss is caused by theft. of the ` 
servants of the Railway Administration or-its agents 
or by wilful neglect. of the. Railway Administration 
itself,- [p,953, Gol. 2:]-~ oe 
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Appeals against the decrees of the Suab- 
ordinate Judge, Bogra, dated the 5th March, 
1924, affirming those of the Munsif, Second 
Court, Bogra, dated the 13th August, 1923, 

Babu Surendra Nath Guha and Ramendra 
Mohan Majumdar, for the Appellants. 

Mr.Sarat Chandra Ray Chowdhury, Babus 
Biraj Mohan Majumdar and Santi Kumar 
Ray Chowdhury, for the Respondents. 

. JUDGMENT. | 

Rankin, OC. J.—This is an appeal by the 
Great Indian Peninsular Railway Company 
Limited against a decree whereby they have 
been ordered to pay compensation to the 
plaintiff in respect of non-delivery of part of 
two bales of piece-goods. It would appear 
that the goodsin question were forwarded in 
two consignments delivered to the Great 
Indian Peninsular Railway Company at the 
Victoria Terminus in Bombay in November 
and December respectively of 1920. For the 
present purpose it need only be stated that 
these goods were consigned upon the terms 
of the Risk Note B—a form of note approv- 
ed by’ the Governor-General in Council 
under s. 72 of the Indian Railways Act (IX 
of 1890). : : 

The-first question which has been raised 
by the Railway Oompany in this’ appeal has 
reference to the point decided against it in 
the lower Court that the Risk Note R is not 
applicable to the case. The contention that 
the Risk Note is not applicable to the case 
` arises out of the circumstance that the per- 
son who actually tendered the goods to the 
Railway Company for carriage’signed his 
name on behalf of O. Karnani im the place 
provided for the signature of the sender, 
The Courts below have held that as it is not 
shown that he had authority of the sender 
to sign his name the Risk Note is invalid 
and does not apply in the present case, 
That contention which is of great import- 
ance to the Railway Oompany and which no 
doubt accounts for this matter being brought 
before this Court: I donot think it neces- 
sary to decide, I will only say that it seems 
to me that there is much to be said on be- 
half of the Railway Company before such a 
contention can be accepted, I pass from 
that matter because, in my judgment, that 
important question does not arise atall. We 
ought not, therefore, to decide it, 

Assuming that Risk Note B applies, the 
learned Advocate for the respondent con- 
tends that the judgment of the lower Ap- 
pellate Courtis right in this respect that 
the burden waa on the Railway Oompap 
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independently altogether of the exception 
clause in the form, to show that there had 
been a loss of part of these two bales in the 
present "case. Now, when one turns to Risk 


Note B, one finds that it isa limit put upon 


| the general liability of the Railway Com- 


pany. That general liability is not the liabi- 

lity known to English Common Law as the 

liability of a common carrier, but is the 

liability of a bailee as defined in ss. 152 and 

161 of the Oontract Act; in other words, the 

Railway Oompany is. not an insurer but 

is under the duty of “taking a certain 

measure of reasonable care. The purpose of 

Risk Note B is to provide that notwithstand- 

ingthere may have been a breach of the 

duty to take reasonable care, the Railway 

Company shall not- be liable for certain 

things except in certain special cases, . The 

form says that the Railway Company shall: 
not be legally liable for the following things 

or any of them, namely, “ any loss, destruc- 

tion, or deterioration of or damage to the 

said consignment.” There is an exception’ 
which does not apply in the present case at 

all because to come within that exception 

there must be “ a loss ofa complete consign- 

ment or of oneor more complete packages,” 

But although that exception does not in the 

present case apply thelanguage of it throws ` 
some light upon the meaning of the previous 
words in the form—upon the meaning, in 
particular, of the words “any loss" in the 
previous part of it. The exception speaks 
of a loss, “due either to the wilful neglect 
of the Railway Administration, or to theft 
by or to the wilful neglect of its servants," 
and so forth, It is clear, therefore, that ag 
the word “loss ” is used: in the form there 
may be a loss although it is caused by theft 
of the servants of the Railway Administra- 
tion or its agents, and there may be a losg 
althoughitis due to wilful neglect of the 
Railway Administration itself. 

We have, therefore, to apply in the light 
of the language used in the exception the 
phrase “ any loss, destruction or deteriora- 
tion of, or damage to, the said consignment.” 
If the plaintiff's claim were for damages for 
the Railway Oompany’s damaging the con- 
signment, damages for the deterioration of 
the goods comprised in the consignment or 
damages for the destruction of the consign- 
ment, then prima facie the contfact itself 
would be a complete answer and the plaint- 

Bipot get on at all unless hegoton 
tion clause. The plaintiff's 
fi case is for damages for 
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non-delivery of part of the consignments 
- and the questions arises, first whether it is 
necessary that it should be shown that there 
has, in fact, been a loss of part of the con- 
siguments and, secondly, whether the burden 
of showing that there has been a loss ison 
the Railway Company or on the plaintiff. 
Both these matters are covered by decisions 
of Courts: co-ordinate with this Court. The 
form says that the Railway Company is to 
be “harmless and free from al! responsi- 
bility for any loss,” and, therefore, it is prima 
facie for the Railway Company to bring 
itself within that warranty. It is not neces- 
sary in the present case to endeavour to 
define what circumstances would comeunder 
the word “loss.” If, for example, the 
Railway Company by negligence or mistake 
had parted with the goods toa wrong con- 
signee I am very-far from holding that that 
would not be ‘ loss” within the meaning of 
the section. Ifthe Railway Company still 
had the goods under its control and could 
have produced themfor if the Railway Ad- 
ministration had converted them to its own 
uss as distinct from some servant of theirs 
converting them in wrong of his masters to 
his own use, again it would not appear that 
the circumstances would be covered by the 
phrase “any loss.” It is, however, neces- 
gary for the Railway ‘Company, to get the 
‘benefit of this warranty, to show that the 
goods are lost, at least to show in the first 
instance that the goods are not then and 
there in the control of the Railway Adminis- 
tration, so that they might have been de- 
livered to the proper consignee. In my 
judgment, therefore, on both the proposi- 
tions—the necessity of showing that there 
has been a loss and that the initial burden of 
proof ison the Railway Company the cases 
which Ishall now refer to have to be fol- 
lowed. 

The first case is the case of Ghelabhat 
Punsi v. East Indian Ry, Co, (1) which 
was a decision of Chief Justice Sir Norman 
Macleod andMr. Justice Shah, That case 
proceeds upon certain English cases and 
upon a previous Bombay case decided by 
Mr. Justice West, in 1883, It definitely lays 
down the principle that the burden is on 
the Railway Company toshow that the goods 
have been lost. Mr. Justice West's langu- 
age is tkis: “The natural presumption 
under such circumstances is that all the 
goods, arrived, and that th 


(1) 63 Ind, Qas, 241; 45 B. 1 
an 
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Company was in a position to deliver 
them.” The reasoning of that case is 
followed by a Division Bench of this 
Court presided over by Mr. Justice Suhra- 
wardy and Mr. Justice Page in the case of 
East Indian Ry., Co. v. Jagpat Singh (2) 
and it was this cass which was really in the 
mind of the lower Appellate Court which 
decided the present case, Again in the case 
of Gopiram Behariram v. Agent, E. I. Ry. 
(3), Acting Onief Justice Ohatterjea and 
Mr. Justice Cuming held that “ before the 
plaintiff is called upon to prove that the 
goods were lost by the wilful neglect of, or 
theft by, the Railway servants, it must be 
shown that the goods have been lost; and 
unless the fact of the loss is admitted by the 
plaintiff, the onus is, in the first instance, 
on the Railway- Administration to prove 
that the goods have been lost and it will be 
then for the plaintiff to show that the loss 
was due tothe wilful neglect of, or theft by, 
the Railway servants.” That statement of 
law does not take account of the fact that - 
the exception clause in Risk Note B, as it 
then stood, covered cases only where a coms 
plete consignment or package, part of the 


consignment, had been lost. Otherwise, it 


is in entire agreement with the other cases 
I have cited. | 

We have to consider whether we should 
depart from'these authorities, In my judg- 
ment, it must be that the Railway Company 
seeking the advantage of the guarantee that 
they will be held harmless for certain things | 
must have the duty, in the first instance, 
of bringing themselves within the language 
of that guarantee. I have considered whe- 
ther the reasoning in the Bombay case and 
in the subsequent cases in so far as they 
proceed upon Mnglish cases and the Indian 
cases prior to the Indian Railways Act of 
1890 should bediseanted from on the ground 


‘that prior to 1890 in India and up to the pres 


sent time in Englend the liability of a,Rail- 
way in respect of goods in the absence of a 
special agreement would bethat of acommon 
carrier. No doubt, in these circumstances, 
it is easier to say that the burden of proof is, 
in the frst instance, on the plaintiff. lc 
seems to me, however, that where the 
general liability ofa Railway Company is 
merely that of taking a certain measure of 
reasonable care it is still correct to say that 


(2) 79 Ind, Cas, 196; 51.0, 615; 28 O. W. N. 1001; A, 
L K. 1924 Cal, 725, 
8) pa Qas, 762; 300, W. N, 209; A, T, R, 1928 
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prima facie, until certain other facts are 
proved, the Railway Oompany taking rea- 
sonable care of goods would have them at 
the end of the journey to deliver to the con- 
signee. Even although the Railway Oom- 
pany is not any longer a common carrier in 
India it is, ia my opinion, still right to say 
that the Railway Company, to get the bene- 
fit of the special contract in this Risk Note, 
must bring itself under the terms of the 
warranty and prove, unless it ig admitted, 
that there has been a loss. In my judgment 
this consideration concludes the present, 
appeal. 


It has been pointed out that in the trial- 


Court. not much attention appears to have 
bsen ‘paid to this particular point. It is 
not shown to us, however, that in the 
plaint there was any admission that the 
goods had been lost and the form of the 
issue is such that the Railway Company is 
not entitled to assume that it did not have 
to prove that the goods had been lost. No 
doubt, the point in many cases—and prob- 
ably in this case—is a purely technical one. 
It may well be that the Railway Administra- 
tion would have had no difficulty at all in 
showing that at the time these goods should 
have been delivered, they were lost to the 
Railway Administration. The Railway Oom- 
pany must remember when defending suits 
under this Risk Note what the law is, They 
must take proper measures to show at all 
events that the goods were lost to the 
Railway Administration at the time when 
they ought to have been delivered. 

In my judgment, that being so, this 
appeal fails and must be dismissed with 
costs. i 

This judgment governs Appeal No. 1124 
-which is also dismissed with coats. 

Mitter, J.—I agree, 


ALN, A; Appeal dismissed, 
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ALLAHABAD HIGH COURT, 
Fixst Oivin APPBAL No. 286 oF 1924. 
April 26, May 28 and June 29, 1927, 

_ Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman, 
On difference of opinion 
Before Mr. Justice Mukerji. 
SHYAM LAL AND ANOTHER—PLAINTI PES 
— APPELLANTS 
versus | 
SOHAN LAL AND orness—Derenpants 
- — RESPONDENTS, 
Transfer of Property Act (IV pf 1888), e, 52orLig 


SHYAM LAL D. SOHAN Lat; 
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peadens—Transferee, how far bound by decree+ 
Mortgage pending litigation—Compromise decree— 
Mortgage-debt and part of mortgaged properties 
allotted to stranger—Mortgagee, whether bound by such 
decree. > = 

During the 
certain properties between A and B, A mortgaged a 
portion of them toC. The litigation was then: com- 
promised and under the compromise decree half of 
the properties mortgaged to C was given to A and 
the other half.to B, and it was further provided that 
B should discharge the whole of the mortgage-debt 
due toC. In a suit by the representatives of C to 
enforce the mortgage against the mortgaged pro- 
perties in the hands of the representatives of A and 
B. 


Held, Par Sulaiman and Mukerji, JJ. (Lindsay, J., 
dissenting), that the mortgage was enforceable 
only against the half of tha mortgaged properties 
which was held by A's representatives and was not 
enforceable against the other half given to B under 
the compromise decres. [p. 261, col. 2] 

The rule of lis pendens is enacted for the benefit 
of the ‘other party’ to the litigation and not for the 
benefit of the party making the transfer. Lp. 261, col. 
1 


“Though a transferee pendente lite is a representa- 


pendency of a litigation concerning | 


tive of the transferor and bound by the decree so far . 


as if goes against his transferor he cannot for all 
purposes be treated as if he were a party to the suit. 
Lp. 257, cols. 1 & 2; p. 258, col. 2.] z 
Per Lindsay, J—A transferee pendente lite is 
bound by the decree just as much as if he were a 
party to the suit and, if-he is bound by the decree, 
emust be bound by the whole decree and is not 
at liberty to take advantage .of one part of the 
decree and repudiate another part. ‘[p. 259, col. 1.] 
First appeal from a decree of the Sab- 
ordinate Judge; Budaun, 
Messrs. Surendro Nath Sen, B. Malik and 
Harnandan Prasad, for the Appellants. 
Messrs. Uma Shankar Rajpai Surendra 
Nath Gupta and Shabd Saran, for the 
Respondents, | 


JUDGMENT, | 
Sulaiman, J.—This is a plaintiffs’ 
appeal arising out of a suit for sale on the 
basis of mortgage-deed dated the 3rd August, 
1911, executed by Tori and Duli in favour 


` of Sheikh Wahid-ud-din for Rs, 1,000 at 


2 per cent. per mensem compound interest. 
The property mortgaged consisted of 5 
biswas out of 18 biswas 10 biswansis zemin- 
dari shere in village Urena. The present 


.plaintifis claimed to be the transferees of the 


mortgagee rights under a sale-deed dated” 


12th May, 1913. 
` It appears thatin 1908 Tori and Duli had 


brought a suit for possession as reversioners ` 


against Damodar Das, defendant No. 62, who 
was jin Fpossession of the estate, alleging 
himself to be the adopted son of the deceas. 
ed male owner. The suit was decree by 
the Qourt of first instance end Damodar 
Daa appealed to the High Court, While 
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the appeal was pending, Tori and Duli 


executed the motgage-deed of the rd 
August, 1911, which is in dispute in the 
present case. Subsequently on the 17th 


March; 1913, Tori and Dali on the one hand,- 


and Damodar Dasen the other, compromis- 
ed their claims. It was agreed between 
‘them that Tori and Duli would take half 
the share in the property and that Damodar 
Das would take the other half. Itwas also 


‘provided that; Damodar Das should discharge 


-should be liable therefor. 


the debt due to Wahid-ud-din and that 
neither Tori nor Duli nor their property 
Wahid-ud-din, 
the mortgagee, was no party to this com- 
promise. A decree was framed in terms of 
the said compromise. It was after this 
decree that Wahid-ud-din executed the sale- 
deed of the 12th May, 1913, in favour of the 
present plaintiffs, for a sum ef Rs. 1,471. 
One common plea raised by all the 
defendants is that it was Damodar Das 
himself who took this sale-deed in 1913 
benami in the name of the present plaintiffs, 
jn order to defeat his creditors and trans- 
ferees. lt was pleaded that by this arrange- 


‘ment Damodar Das has really discharged 


‘liable for the mortgage debt, 


the mortgage of 1911 which under the 
compromise decree he was bound to pay up. 


The representatives of Tori and Duli 
` pleaded that the mortgage being pendente 


lite, Wahid-ud-din and his _representatives 
were bound by thecompromise decree, and 
that inasmuch as that decree provided that 
the share of Tori and Duli would not be 
6 the suit 
against them should be dismissed. 

Damodar Das did not putin any written 
statement, but the position taken up by his 
representatives was that the plaintifis not 
being a party to the decree, could not take 


‘advantage of it, nor could they ignore one 


‘conclusion 


“partof the decree and try to enforce the 
other part. The learned Subordinate Judge 
has on the question of fact come to: the 
that the purchase of 1913 
was made by Damodar Das himself and 
the mortgage-debt has been discharg- 
‘ed. On the question of law he was 


‘inclined to the view that “so far aa the 


moiety of Toriand Daliis concerned, it is 
not absolved from liability, and so far as 
the other moiety is concerned, it is equally 
unaffécted by the compromise”. | 
The plaintifis have: appealed from the 


` dewres and urge that the wholeclaim should 
“be decreed against the entire share, 


3 


' [fis ‘Lordship than 


oonsidered the 
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question of fact whether the purchase 
of 1913 was a benami transaction and 
after discussing the evidence disagreed 
with the finding of the Court below, and 
proceeded :—1 i 
The next question that requires con- 
sideration is whether both or either of the 
moiety shares is liable to be sold. Mr. 
Bajpai on behalf of Ram Sarup, a transferee 
from Sohan Lal, son of Duliand a represen- 
tative of Tori and Duli, has strongly urged 
that the plaintiffs being representatives of 
Wahid-ud-din, who was pendente lite trans- 
feree, are bound by the compromise decree ' 
and by all its terms. His contention is that 
a transfer pendente lite is subject to the 
terms of the decree that is eventually passed 
and further that a transferee ‘pendente lite - 
is really a representative of one of the 
parties, and as such is bound by the decree. 
He, therefore, contends that as a result of 
the compromise decree, the halfshare which 
was occupied by Tori and Duli should be 
exempt from all liability, and as directed 
by the decree the entire debt should fall on 


-the half share of Damodar Das in the 


hands of his representatives. Strong reliance 
has been placed by him on the case of Sheo 
Narain v. Chunni Lal (1), and the ease of 
Gulzari Lal v. Madho Ram (2), and on the 
remarks contained-in those judgments that 
a pendente lite transferee is bound by.the ` 
decree and is arepresentative of a party. 

It seems to me that those remarks should 


be understood in the light of the facts 


of those cases. The expression “subject to 
the decree” or “bound by the decree” are 
It would, 
however, not be fair to substitute these 
expressions in place of the words actually 
used in s.52o0f the Transfer of Property 
Act, in order to- give ita-meaning. What 
that section provides is that the -property 
cannot he transferred or otherwise dealt 
with by any party to the suit or proceeding, 
so as to affect the rights of any other party 
thereto under any decree or order which 
may be made therein. What we have, 
therefore, to see isnot whether the enforce- 
ment of the mortgage would in any way 
affect the rights of the mortgagors, Tori and 
Duli, but whether its enforcement would 
affect the rights of Damodar Das. As 
observed by their Lordships of the Privy 
Council in the case of Faiyaz Husain Khan 
1158 22 A. 243; A. W. N, (1900) 51; 9 Ind. Dec. (N, 8)” 
(2) 20 A, 417; Av WN, (1004) 61) 1 A, Ly J. BG, 
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v. Prag Narain (3), the correct mot 
stating the doctrine of lis pendens,\ 
which s. 52 is concerned, is, as was obsi 

by Cranworth, L. J. in an earlier case* 
“pendente lite neither party to the litigi 
canalienate the propertyin dispute, 6- s 
to affect his opponent”. The transferor 
himself cannot complain that his rights are 
affected by the. transfer, A grantor cannot 
derogate from his owngrant. Section 52 


is, in my opinion, not intended for the- 


protection of transferors in a pending liti- 
gation. So far as they themselves are 
concerned, they are bound bytheir own trans- 
fers. The other parties thereto require to 
be protected otherwise, in the words of 
Turner, L..J., quoted by their Lordships, 
“it would. plainly bs impossible that any 


ction or suit could be brought to a suc-: 


cessful termination if alienations pendente 
lite were permitted to prevail’. Now 
Damodar Das was the party other . than the 
transferors, Tori and’ Duli, It has to be 
seen whether the rights of Damodar Das 
will be affected if the mortgage is erforeed 
against the halfshare of Tori and Duli. 
It seems to me that even if Damodar Das 
and his representatives be temporarily 


relieved of their liability by the enforcement: 


of the mortgage against theshare of Tori 
and Duli, their rights arein no way inju- 
riously affected thereby. I do not think 
, that atemporary relief of his liability is 
‘tantamount to affecting . the rights of 
Damodar Das. 
gaged property is retained by the mortga- 
gors under the decree, I see no good ground 
for holding that such proparty is absolved 
from its liability. 


eThe argument that the pendente lite mort-. 


gagee is a representative of his mortgagors 
and is bound by the decree, cannot be 
pushed to an extreme limit. 


the purchaser of the property in dispute. 
. was allowed to raise objections in the 
execution department as a representative 
of all the judgment-debtors. That is quite 
a different matter. In such cases the pro~ 
perty has devolved on the transferee and. 
he is certainly a representative of the 
judgment-debtor qua that property. It is: 
also undoubtedly true that a pendente lite 


transferee is bound by the decree so far as: 
goes against his transferor, but it is: 


it st hie 2 
; (3) 28 A. 339; IL O. W. N. 561; 311. A. 109; 4A. L, 
J. 344; 5 C. L. J. 563; 17 M. L. J. 263; 9 Bom, L. R> 
656; 2 M. L. T, 191; 10 0. O. 314 (P. G.), < 5 
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If any part ofthe mort-: 


The cases: 
relied upon by Mr. Bajpai were cases where. 


a LAE BP. 
tea different thing tosay that such a 
isferee should be treated for all purposes 
-> were a party to the suit, Lat us 
-3 anextremecase by way of illustration. 
a property isin dispute ina suit between 
Aand B. While the suit is pending, A 
mortgages the property toC. Having trans- ' 
ferred it, A eaters intoa compromiss with ` 
Bandon paying him some cash considera- 
tion, retains the entire proparty but throws 
the liability to pay the mortgage-Jebt on 
. The compromise specifically states- 
that the property in the hands of A will 
be fres from the liability of the mortgage 
and that B will be . personally liable to 
pay thedebt to C. Oan, in such a case, 
A insiston C suing B on his personal 
liability ? Oan suchacompromise put an 
end to the charge which had been created 
in favour of C? A transfer pendente lite: 
is not absolutely void but is only voidable 
at the instance of the other party thereto 
whose rights are affscted thereby. Ia my 
view, in such a case, the charge will remain 
alive. On the same principle I am of 
Opinion that the mortgagees ara entitled to 
enforce the charge against the half share 
retained by Tori and Dali which has now 
devolved on their representatives. It would 
be no consolation to the mortgagees to 
suggest that they may have a remedy 
against ‘Damodar-Das. That, remedy, as: 


z will be shown hereafter, is not open to: 


them, and in any case, even if it were open, 

the mortgaged property would be reduced 
to half, if the compromise decree means 

that a charge was to ba created on the half 

share of Damodar Das, 


As regards the moiety share of Damodar 
Das, I am, in the first place, very doubtful 
whether the plaintills, when their pre- 
decessor Wahid-ud-din was no party to the 
compromise decree, can enforce it against. . 
Damodar Das’ representatives. No doubt. 
in equity Damodar Das and his representa-_ 
tives are bound to pay the amount, butif a 
breach is committed by them, the repres’ 
sentatives of-Tori and Duli are entitled to 
damages. The plaintiffs cannot be deemed . 
to be a party to the compromise so as to be. 
in a position to take advantage of it against . 
the Will of Damodar Das and his repre- : 
sentatives, Ja the second place, Ifeel an- 
other ‘difficulty in giving the plaintiffs a 
decree against this half share also. No 
doubt, the compromise itself provided that - 
Damodar - Das would be liable for the 
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amount and it may, therefore, be stated 
that Damodar Das’ rights under the decree 
would not be affected by the enforcement 
of the mortgage against him. It, however, 
seems tome thatthe plaintiffs are entitled 
to enforce their mortgage against the half 
share of Tori and Duli on the only ground 
that they arenot bound by the decree so 
far as that interest is concerned. It is by 
ignoring the provisions of the decree that 
they can succeed against Tori and Duli. 
At one and the same time they cannot be 
allowed to take advantage of the very 
decree which they ignore in that way, and 
to enforce that decree against the repre- 
sentatives of Damodar Das. It would be ap- 
probating and reprobating the compromise 
simultaneously, which cannot be tolerated. 
I, therefore, think that the plaintiffs’ only 
remedy is against the representatives of 
the transferors of their predecessor, and 
they’ cannot be allowed to proceed against 
Damodar Das’ representatives. 

I would, therefore, decree the claim for 


the entire amount due on the mortgage ~ 


against the half share of Tori and Duli 
which is now in the possession of Ram 
Sarup, defendant No. 3,and would dismiss 
the claim in toto against Damodar Das and 
his representatives. 

Lindsay, J.—The facts are all set out 
in the judgment of my learned brother 
and I agree with him in finding that the 
Court below was wrong in holding that the 
assignmentof the mortgage in suit was a 
benami transaction. l 

There remains the question of law, 
namely, the application of the doctrine of 
lis pendens to the facts of the case. 

It is not disputed that the mortgage 
now in suit was executed pendente lite by 
Tori and Duli, on the 3rd August, 1911. 
The litigation in which Tori and Duli 
were arrayed against Damodar Das was 
terminated by a decree of this Court passed 
in terms of a compromise on the 17th 
March, 1913 (see the decree in First Appeal 
No. 168 of 1911). 

By the mortgage of the 3rd August, 
1911 an 8-biswa share of Mauza Urena was 
hypothecated and this share wasone of the 
items directly and specifically in suit in 
the litigation concluded by the High Court 
deeree alfove-mentioned. That decree de- 
elared thata moiety of this 8-biswas share 
was awarded to the appellant Damodar 
Das and was to remain in his possession. 
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to discharge the debts incurred in favour of 
Shafi-ud-din (sic) end Jammu of Sangram- 
pur and that neither the plaintiffs (Tori 
and Duli) nor their property were to be 
liable therefor. The name Shafi-ud-din in 
this decree is a mistake for Wabid-ud-din. 
The other half of this share and several 
other items of property were by the decree 
awarded to the respondents, Tori and Duli, 
subject to their discharging a debt owing 
to Mathura Prasad of Pilibhit. It was 
declared that neither Damodar Das nor his 
property were to be liable for this latter 
debt. 


It cannot, I thick, be seriously argued 
that if Wahid-ud-din the mortgagee had 
been aparty to this litigation he would 
have been bound by the-decree and could 
only enforce his mortgage against the 
moiety of the 8 biswas awarded by the 
decree to Damodar Das. He was not, how- 
ever, a party. Qn the other hand he was 
a transferee pendente lite and there is, 
I think, ample authority for the proposi- 
tion that such a transferee is as much 
bound by the decres passed in the lis as-if 
he had been an actual party toit. 

My learned brother has quoted one of 
the observations made by Lord Cranworth 
in the well-known case of Bellamy v. 
Sabine (4). I should like to supplement 
this by afurther quotation from the same 
judgment. It is as follows :— 

“ Where a litigationis pending between 
a plaintiff and a defendant as to the right 
to a particular estate, the necessities of 
mankind require that the decision of the 
Court in the. suit shall be binding, not only 
on the litigant parties, but also on those who 


derive title under them by alienations made 


pending the suit, whether such alienees had 
or had not notice of the pending proceed- 
ings. Ifthis werenot so, there could be no 
certainty that the litigation would ever 
come to an end.” 

It is in the sense indicated in this passage 
that I interpret the judgments of their 
Lordships of the Privy Councilin Radha- 
madhab Haldar v. Monohar Mukerji (5) and 


_ Moti Lal v. Karrab-ul-din (6). 


In the Full Bench decision of this Court, 
Gulzari Lal v. Madho Ram (2) the former 


(4) (1857) 1De G. & J. 566; 26 L. J. Oh. 797; 3 
Jur. (N. 6.) 943; 6 W. R.1; 44 E. R. 842; 118 R. R. 
228. 


(5) 150. 756; 15 I. A. 97; 12 Ind. Jur. 297; 5 Sar. P, 
O. 7. 211; 7 Ind. Dec. (x. s.) 1088 (P. C.). 
(8) 25 O. 179; 24 I A. 170; 10, W.N. 639; 7 Sar, P, 


16 was also declared that Damodar Das was bh 222; 13 Ind, Deo, (N. 8.) 121 (P. 0.), 
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of these two judgments was cited by 
Banerji, J., who at page 463* of the report 
expressed himself as follows :— 

“In Radhamadhub Holdar v. Monohar 
Mukerji (5) their Lordships? of the Privy 
Council held that a person who had, dur- 
ing the pendency of a mortgagee’s suit 


for sale, purchased the mortgaged property - 


in execution of asimple decree for money 
was bound by the proceedings and the 
decree in the suit”, 


A still earlier decision of this Court, 


Hukm Singh v. Zanki Lal (7) laid down ' 


thata purshaser pendente lite being bound. 
by the decree against the peraons through 
whom he claimed could not be permitted 
to go behind the decres so as to show that 
there was an error patent on the face of the 
decree, 

With these authorities behind me I take 
the view that a transferee pendente lite is 
bound by the decree justas much as if he 
were a party to the suit and, if he is bound 
by the decree, he must be bound by the 
whole decree and is not at liberty to take 
advantage of one part of the decree and 
repudiate another part. The principle 
appears to be that a person who takes a 
transfer from any of‘the parties to a pend- 
ing litigation thereby puts himself in 
privity with the suit,and must be treated, 
not as a stranger to the suit, but as a party 
toit and consequently bound by the terms 
of the decree in full. © 

It is true that in the case now being 
considered the final decres which was passed 
by this Qourt was founded upon a compro- 
mise. But that fact doss notinterfere with 
the application of the doctrine oflis pendens. 
A decree based upon a compromise is just 
as much binding as a decree founded upon 
a decision upon the merits. I may refer 
in this connection to the Full Bench deci- 
sion of the Madras High Court, Annamalai 
Chettiar v. Malayandi Appaya Naik (8). 
And Ialso note that this matter was not 
contested before us. 

. Applying the above principles to the case 
before me I am of opinion that;the plaint- 
iffy in this mortgage suit can enforcej their 
mortgage only against that moiety- of the 
property which the High Oourt’s decree 
awarded to Damodar Das. Neither the latter 
mor his representatives who are impleaded 

(7) 6 A. 508; A. W. N. (1884) 177; 4 Ind. Dec. (N. 8.) 


153. . 
ee M. 426; 1M. L. T. 145,16 M. L. J. 372 
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as defendants can complain that the enforce- 
ment ofthe mortgage against the property 
in their hands “affects” the rights of 
Damodar Das under the High Court's 
decree. On the contrary the mortgage 
would, in this way, be enforced in strict 
accordance with the terms of that decree. 


On the other hand, that decree by its 
terms has relieved the moiety share awarded 
to Tori and Duli of all liability for the dis- 
charge of the mortgage-debt now sought 
to be enforced ;' it has also absolved Tori 
and Duli from all personal liability for 
this debt, and the declarations to this effect 
are an integral partof the High Oourt’s 
decree which, for the reasons given above, 
is binding upon the transferee pendente lite 
to the full extent of its terms. 


I cannot accept the argument that Tori 
and Duli or their representatives are de- 
barred from availing themselves of these 
declarations on the ground that by doing 
so they are seeking to derogate from 
their own grant. They are, in my opinion, 
entitled to say that under the decree both 
they and ‘their property stand free of all 
liability for thisclaim; anda mortgagee 
who takes a precarious transfer from one of 
the parties to a pending suit, and who 
knew, or must be taken to have known, 
that his transfer was subject to the result 
of the litigation then pending ought not 
to be heard to say that his transferor is 
seeking to derogate from his own grant 
because the decree which concludes the 
litigation has deprived the transferor of.a 
portion of the property to which he could 
still make title at the date of the mortgage. 

For these reasons I hold that the appeal 
should be allowed in part and that the 
plaintiff should be given a decree for sale 
against Damodar Das and his representa- 
tives in respect of the moiety share of the 
mortgaged property in their possession. I 
would dismiss the suit as against the re- 
presentatives of Tori and Duli with costs. | 

By the Court.—The members of this 
Bench have differedon the question whe- 
ther under the circumstances set forth 
above, the plaintiffs are entitled to enforce 
their mortgage against the half share of 
Tori and Duli, or the half share of Damodar 
Das, or both, or neither. Actordingly, 
under s. 98ofthe Civil Procedure Code 
we refer the question as to what reljefs the 
plaintifis are entitled to in this case, to one 


ina of the other Judges of this Court, 
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whom the Hon'ble the Chief Justice may differed was whether 4-biswas given by the 
select, compromise decrze to Tori and Duli wag 
The point of law was referred to Mukerji, liable in the hands of the present owners 
J., and his’ Lordship decided as fol- and transferees’ cr whether the 4-biswas 
lows:— . given by the compromise decree to Damo: 
Mukerji, J.—This first appeal was be- dar Das was liable. The learned Judges 
fore two learned Judges of this Court:for appear to have been agreed tbat the entire 
disposal. They differed on apointof law 8 biswas could not be sold, : 
and that question alone has been referred  Beforeme, Mr. Malik contended that the 
for my opinion. entire 8 biswas could be sold at the instance 
The facts involved, so faras I am con- of the plaintiffs. There is noforcein this 
cerned, are these. Two persons, Tori and contention, for reasons to be presently stat- 
Duli, claimed certain properties as belong-- ed in, deciding the point referred to me for. 
ing to one Than Chand against one Damodar: opinion. i 
Das and others Damodar Das was the To start with, no party who has made a 
principal claimant of the property onthe transfer toanother is entitled to say that 
other side. The suit was instituted in the transferee has no right to the property.’ 
1908 and was decided in the then plaint- This iselementary law. This principle has’ 
iffs' favour on the 21st of February, 191]. been stretched so far as to enact a rule of: 
After this decree was passed in their favour law that where a person, without Owning a 
Tori and Duli mortgaged an 8-biswa property, purports to transfer it, he would 
` share in the village Urena to one Wahid- be bound to make good the transfer, if, later 
ud-din, the  predecessor-in-title of the he acquires that property; vide s, 48 of the: 
present plaintifs, A first appeal was filed Tranaferof Property Act. It seems to me, ' 
by Damodar Dasin this Court and it was therefore, consistent with principles that: 
settled bya compromise arrived at on the Tori and Duli, who made the mortgage, 
7thof March, 1913, It was agreed as be- should make it good by meansof any pro-: 
tween Tori and Duli on one side and pertythat may be in their hands out of. 
Damodar Das on the other that certain the property mortgaged by them. - Now,: 
properties including a half share in the is there any principle or rule of law which. 
ë biswas of Urera should go to Tori and enables Tori and Duli or their representa-- 
Duli and they should discharge a certain tives to say that by reason of certain things: 
debt due to one Mathura Prasad. Certain that have since happened they are not 
other properties including the other half liable to make good their promise as con-. 
share in the 8 biswas of Urena were given tained in the deed of mortgage? ‘The law 
to Damodar Das and he agreed to discharge on the point under consideration has been: 
among other debts, the debtdue to Wahid- embodied in s. 52 of the Transfer of Pyo.. - 
ud-din (the name of Wahid-ud-din appears perty Act, which, for the purposes of the: 
to have been wrongly given as Shafi-ud- Indian Courts, contains the entire law on 
din in the compromise). It was further the subject of lis pendens, Ifs:.52 of the. 
agreed that, so far as the debts undertaken Transfer of Property Act should enable 
to be paid by Damodar Das were concerned, Tori and Duli tosay that they.are entitled . 
neither Tori nor Duli nor. their properties to pléad that section as a bar to the en- 
were to be liable. forcement of the mortgage against any. 
The plaintifs have brought the suit, out property in their hands, they will succeed, : 
of which this appeal has arisen, to recover otherwise not. Nik 
Rs. 11,000 and odd by sale of the entire Looking to s. 52 of the Transfer of Proper- ` 
&- biswas share mortgaged to Wahid-ud-din ty Act it runs as follows (omitting unimpor- 
on the 3rd of August, 1911. The entire tant portions) :— . l : 
8 biswas share has passed out of the hands “During the active prosecution..........,. of- 
of Tori and Duli and Damodar Das. Tori a contentious suit......... in which any right 
and Duli’s share (4 biswas) is now owned to immoveable property is directly and^ 
“by the defendant second party Ram Sarup specifically in question, the property can- 
and the shere of Damodar Das is now owned not be transferred...... by any party to the. 


by the defendants 3rd party. There are suit.\..........80 as to affect the rights of any | 
certain, subsequent morigagees as well as other_party thereto under any -deoree or” 
pro forma defendants in the suit. The order which may be made therein.,.....,,,, a 


question on which the learned Po S lays down that when a piece of 
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immoveable property is-in contest between 
two parties, one of the parties cannot trans- 
fer itso asto prejudice the other party if 
the result of the litigation is, in favour of 
the other party, -it will be noticed that 
the rule is enacted entirely for the benefit 
of the “other party” and not for the benefit 
of the party making the transfer. The 
reason seems to beclear. The party who 
makes the transfer is bound by it while the 
question is whether the successful party 
in the litigation, whois not the party mak- 
ing the transfer, is alsc to be bound by the 
transfer. The ruleis that the “other party” 
is not to beso bound. There is, therefore, 
nothing in s. 52 of the Transfer of Property 
-Act which would enable Tori and Dali 


to say to Wahid-ud-din. “We are not going” 


to keep our contract and make good our 
“word on account of the provisions of s. 52 of 
the Transfer of Property Act. " i 

In various cases a transferee pendente 
lite has been deseribed -as the representa- 
tive of his transferor so far as the result of 
the suit is concerned, This description 
would bs perfectly good as between the 
transferee and the party other than the 
.tranferor, As between the transferee and 
the party who is not the transferor, . the 
transferee pendente lite cannot claim a 
higher right than his transferor. In this 
sense, no doubt, the transferee is a repre- 
sentative of the transferor. But I have 
not come across any case in which a ques- 
tion as to rights may have arisen, as be- 
tween the transferor and the transferee and 
it has been said that the transferee is a 
representative of the transferor. 
tween these two, there is no question of 
representation. They are parties to a con- 
tract, they are bound by the terms. In my 
opinion we have to look for the whole law 
on the subject to the provisions ofs. 52 of 
the Transfer of Property Act alone and not 
elsewhere. ats 

It will be noticed from the statement of. 
facts made above, that. Damodar Das made 
only a personal covenant to pay the debt 
due to Wahid-ud-din. He did not even 
say that Wahid-ud-din’s debt was a mort- 
gage debt, (Isentfor the record of First 
Appeal No. 168 of 1911 and examined the 
compromise in thecase), The promise on 
the part of Tori and Duli to Mathura 
Prasad's debt was purely a personal pro- 
‘mise and so was the promise on the part 
of Damodar Das. Nowherein the compro- 
misa was any property ear-marked as being 
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liable for the debts of-Mathura Prisad or 
Wahid-ud-din or Jammu: It follows, there- 
fore, that under the compromise decree 
Damodar Das got an absolute title to a 
4-biswas share out of 8-biswas of Urena 
mortgaged to Wahid-ud-din. Wahid-uad- 
din being atransferee pendente lite could 
not touch the property which Damodar 
Das, being the “other party” to the liti- 
gation got under the terms of the decree. 
Thisis the reason why the 4-biswas in the 
hands of defendants 3rd party cannot be 
touched. Further, the undertaking on the 
part of Damodar Das to pay the debt of 
Wahid-ud-din was an undertaking which 
could not be enforced at the instance of 
Wahid-ud-din who was not a party to the 
contract or tothe decree. He obtained a 
mortgage. of 8-biswas and he could always 
insist on the terms of his contract being 
made good by his mortgagors or their repre- 
sentatives, so far'as it lay in their’ power to 
do so. si 

My opinion, therefore, is that the mort- 
gage in suit is enforceable against only 
those 4-biswas of Urena which are now held 
-by the representatives of Tori and Duli and 
the mortgage is not enforceable against the 
4-biswas share given to Damodar Das under 
the compromise decree. 

[The case was disposed of by the Division 
Bench, (Lindsay and Sulaiman, JJ.) in 
Ae i with the opinion of Mukerji, J. 


ALN. A, Decree set aside, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 2200 
oF 1924. 

August 8, 1927. ‘ 
Present :—Mr. Justice Mukerji 
and Mr. Justice Mitter. 
ARUNADOYA CHAKRABARTY anp 
OTaE2S—PLaINTiFF3—A PPELLANTS 


Versus e 
MAHAMMAD ALI anp otaers— 
DET8NDANTS— RISPONDENTI, ; 
Ejectment suit—Parties—All persons in possession, 
whether necessary parties—Omission to implead heir 
fone party—Maintainability of swit~—Hjectment suit 
g dwit for damages, divference betwist 
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Although an action for damages against one or 
some of several joint wrong-doers is maintainable, in 
an action in ejectment all persons in possession 
should be impleaded as defendants, and there is no 
distinction in principle, for the purpose of this rule, 
between the cases of trespassers and of tenants. [p. 
263, col. 2.] ` - 

[Oase-law considered.] 

The principles governing the rule of joinder of 
defendants in an action for ejectment are mainly 
two; first, if any of the persons in possession is left 
out, he remains in possession as not being affected 
by the decree, and the decree as one in ejectment 
and for possession becomes infructuous because the 
persons ejected as being bound by the decree can 
always come in under the person who remains in 
possession ; and second, there isa certain amount of 
yisk involved in not making the persons in actual 
possession defendants, for in execution of the decree 
Persons may happen to be turned out who may 
then bring actions against the plaintiff for wrongful 
oe aa not being bound by the decree. [p. 264, 
col. 2, = i 

Where during the pendency of a suit for ejectment 
one of the defendants died and his heir was not brought 
on record : 

‘Held, that the suit could not be maintained in the 
absence of such heir unless there was evidence to 
show that the heir was not in possession of the lands 

sought to be recovered. [p. 265, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge,- Mymensingh, dated the 
28th June, 1924, reversing that of the Munsif, 
Third Oourt, Kishoregunj, dated the 
80th April, 1923. 

Babu Urukram Das: Chakravarti, for the 
Appellants. - , 

Babu Surja Kumar Guha, for the Re- 
spondents. 

JUDGMENT.—This appeal -arises out 
of a suit which’ was instituted by the 
plaintiffs to recover khas possession of 
certain lands on declaration of the plaintiffs’ 
maliki right thereto. The plaintiffs’ case 
was that one Rahamat Sheikh held an 
ordinary jote, that he abandoned ths same 
and went away from the village without 
making any arrangements for payments of 
rent of the jote and that. the plaintiffs 
wanted to take possession of the lands but 
were resisted by the defendants. Of the 
defendants against whom the suit was 
instituted only one, viz., the defendant No. 5 
filed a written statement and contested the 
suit. The substantial defence of the defend- 
ant No. 5 was that Sheikh Rahamat’s sons 
sold a portion of the lands to the defendant 
No. 5 and his brothers (one of whom was 
the defendant No. 6) in 1816, that since 
the said sale the defendant No. 5 and his 
brothers have been in possession of the lands 
which they had purchaséd, and the heirs of 
Sheikh Rahamat were in possession of athe 
remaining lands of the jote. The def 
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thus put forward was that there was no 
abandonment but only a transfer of s part 
of the holding. , | 
The trial Court found that there was 8 
complete abandonmentof the holding and 
decreed the suit except as against the - 
defendant No. 6 who died during the pen- 
-dency of the suit. He found that the 
defendant No, 6-had left a mother who was 
alive, and though the latter was not brought 
on the record as the heir of the defendant 
No. 6 the suit would not fail. The defend- 
ant No. 5 appealed from this-decision- The 
Subordinate Judge framed three questions 
for determination: Ist. Is the suit maintain- 
able against the other defendants without 
making thelegalrepresentativesof the deceas- 
ed defendant No. 6 parties to the suit; 2nd. 
Was there any abandonment of the holding 
held by Rahamat and his successors; and 
3rd. Are plaintiffs entitled to khas posses- 
sion. He did not determine the 2nd and 
the 3rd questions as his answer to the lst 
question was in the negative. The suit was, 
therefore, dismissed. The plaintiffs have 
then appealed to this Court. : 
The suit as framed in the plaint was 
against the heirs of Rahamat Sheikh who 
were the defendants Nos. 1 to 3, the pur- 
chasers who were the defendants Nos. 4 to 6, 
and the sub-tenanis the defendants Nos. 7< 
and 8. It was, as has been already stated, 
a suit for khas possession. : 
The maintainability of the suit in the 
absence of the heirs of the defendant No. 6 
has been sought to be justified on the foot- 
ing of the liability of joint wrong-doers, it 
being urged that it is a joint and 
several liability. In actions for damages 
joint wrong-doers may be sued jointly 
or severally. The principles relating to 
these actions are well-settled. In Pollock 
on the Law of Torts, 10th Edition, page 206 
they are stated thus: “Where more than 
one person is concerned in the commission of 
a wrong, the person wronged has hisremedy 
against all or any one or more of them at his 
choice. Every wrong-doer is liable for the 
whole damage, and it does not matter whe- 
ther they acted, as between themselves, as 
equals, or one of them as agent or servantof 
another. Thare are no degrees of responsibil- 
ity, nothing answering to the distinction in 
criminal law between principals and aeces- 
sories. But when the plaintiff in such a 
case has made his choice, he is concluded 
by it. After recovering judgment against 
me orone of the joint authors of a wrong, 
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he cannot sue the other or the others for 
the same matter, even if the judgment in 
the first action remains unsatisfied. By that 
judgment the cause of action ‘transit in 
rem judicatum', and is no longer available. 
The reason of the rule is stated to be that 
otherwise a vexatious multiplicity of actions 
would be encouraged.” As regards joint 
torts it is said in Addison’s Law of Torts, 
8th Edition, page 44: “All who aid or 
counsel, direct or join in, the commission 
of a tort are joint tort-feasors. “If 
divers do a trespass it is joint and 
several at the willof him to whom the 
wrong is done’, that is to say, he can 
sue any one or more of them at his elec- 
tion, and those who- are sued cannot 
insist on having the others joined as defend- 
ants.” In Thurman v. Wild (1) and other 
cases it was settled that an accord and 
satisfaction by one wrong-doer for the whole 
injury done discharges all the wrong- 
doers. A release, therefore, given of 
the whole cause of action to one discharges 
the others the reason being that the cause 
of action being one and indivisible some 
having been released all persons otherwise 
liable thereto are consequently released: 
Cocke v. Jennor (2). But a covenant or 
agreement notto sue one of them is no 
defence to an action against the others: 
Hutton v. Eyre (3). If, therefore, while pur- 
porting to release one tort-leasor it reserves 
rights against another, it will be construed as 
acovenant not to sue, and not a release: 
Duck v. Mayen (4), Rice v. Reed (5). The 
rule for construing such a document was 
laid down in the case of Price v. Barker (6) 
where it was held that in determining whe- 
ther a document be a release or a covenant 
not to sue the intention of the parties was to 
be carried out, and ifit were clear that the 
right against a joint debtor was intended to 
be preserved inasmuch as sucharight would 
not be preserved ifjthe document were held to 
be a release, the proper construction where 
this was sought to be done was that it was 


(1) (1840) 11 Ad. & E. 453; 3 P. & D. 289; 113 E. R, 
87 


(2) (1604) Hob. 66; 80 E. R. 214. 

(3) (1815) 6 Taunt. 289; 1 Marsh, 603; 128 E. R. 1046; 
16 R. R. 619. : 

(4) (1892) 2 Q. B. 511; 623 L. J. Q. B. 69; 4 R. 38; 67 
L.T. 547; 41 W. R. 56; 57 J. P, 23. 

Ë (1900) 1 Q. B. 54; 69 L. J. Q.B. 33; 81 L. T. 


(6) (1855) 4 El. & Bl. 760 at p. 777: 30. L. R. 927; 
24 L. J. Q. B. 130; 1 Jur. (N. s.) 775; 119 E. R. 281; 25 
L. T. (o. 8.) 51; 99 R. R. 734. 
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a covenant not to sue, and nota release: 
In Kingv. Hoare (7) Parke B authoritatively 
laid down—“These considerations lead us, 
quite satisfactorily to our own minds, to the 
conclusion, that where judgment has been 
obtained for a debt, as well as a tort, the 
right given by the record merges the 
inferior remedy by action for the same debt 
or tort against another party.” See also 
Buckland v, Johnson (8), Brinsmead v. 
Harrison (9) and Kendall v. Hamilton (10). 
Brinsmead v. Harrison (9) settled the point: 
that after recovering judgment against one 
wrong-doer, a plaintiff cannot sue the other. 
for the same matter, even if the first.action 
remains unsatisfied a proposition which was 
doubted before them. Though s. 43 of the 
Indian Oontract Act is not perhaps quite 
clear whether a complete adaptation of the 
English rule is intended, yet King v. Hoare 

(7) has been held to apply in this country 
both in respect of joint debtors and of 
joint wrong-doers. A fortiori then, an 
action for damages against one or some of 
several joint wrong-doers is maintainable. 

_ Such an action, however, is entirely dis- 
tinct from an actionin ejectment, At com- 
mon law there were only two kinds of 
redress from actionable wrong. One was 
to take the law into one’s own. hands of 
which it has been said thus: “Itis only 
when the party’slawful act restores to him 
something which he ought to have, or puts 
an endtoastate of things whereby he is 
wronged, or at least puts pressure on the 
wrong-doer to do him right, that self-help 
is a true remedy...Theacts of this nature 
which we meet within the law of torts are. 
expulsion of a trespasser, re-taking of goods 
by the rightful possessor, distress damage 
feasant, and abatement of nuisances. Peace- 
able re-entry upon land where there has 
been a wrongful change of possession is 
possible, but hardly occurs in modern ex- 
perience.” (Pollock on the Law of Torts, 
10th Edition, page 189). Possession could 
be recovered from an early time, but in an 
action which wasone of trespass in form 
only and in reality was a sort of a real 
action. Before the passing of the Common 


(7) (1844) 13 M. & W. 494; 2D, & L. 382; l4 L. J. 
Ex. 29; 8 Jur. 1127; 153°E. R. 206; 67 R. R. 694. 

(8) (1854) 23 L. J.C. P. 204; 15 C. B. 145; 2 0. L. 
R. 784; 18 Jur.-775; 139 E. R. 375; 2 W. Re 565; 23 L. 
T. (o. s.) 198; 100 R. R. 280 

(9) (1872) 7 ©. P. 547; 41 L.J. O. P. 190; 27 L. T. 
99; 20 W. R. 784. ° 

(10) (1879) roe CA 504; 48 L. J. Q. B. 705; 41 L. T3 


418; 28 W. R 


Mii. 
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Law Procedure Act, 1852 (15 & 16 Vict. 
c. 76) actions of ejectment were in point 
of form pure fictions and of these actions 
it is thus said in Cole on Ejectment, page 2: 
“The -whole proceeding was an ingenious 
fiction, dexterously contrived go as to raise 
in every case the only -real question, viz., 
the claimant's title or right of possession, 


and to exclude every other, and whereby: 


the .delay and expense of special pleadings 


and. the danger of variances by an incorrect- 
statement of the claimant's- title or estate- 


were avoided. But it was objectionable, 
on the ground that fictions and unintel- 
ligible forms should not be used in Courts 
of Justice; especially when the necessity 
for them might be avoided by asimple 


writ soframed as to raise precisely the 


< game question in a true, concise, and in- 


telligible form. This has been attempted: 


with considerable success in the Common 
Law Procedure Act, 1852." 15 & 16 Vic. c. 
76, s. 1¢8, directed that “Instead of the pre- 
sent proceeding by ejectment a writ shall 
be issued, directed to all the persons. in 
possession by name and to all persons 
entitled to defend the possession of the 
property claimed, which property shall be 
described in the writ with reasonable 
certainty. The Act of 1852 practically 
retained the old form of action, divested 
of the fictions on which it depended. As 
regards the parties to be made defendants 
inan action of ejectment the following 
is what is said in Dicey’s Parties to an 
_ Action, pages 494 and 497:- “The persons 
to be made defendants in an action of 
ajectment, 4. e, to be named in the writ, 
are all the tenants in possession of the 
land, etc., sought to be recovered............ 
The persons to be named inthe writ are, 
therefore, all the tenants in possession, i. e., 
every person who occupies as tenant or 
under-tenant {or as owner), any part of 
the properby............... All the persons in 
actual occupation of tbe land claimed, 
must, as already pointed out, be named 
in the writ and made defendants.” In 
Cole on Ejectment, page 75, it is said: 
“The general rule on this subject is, that 
theaction should be brought against all 
the tenants in possession, 2 e., every person 
who occupies, as a tenant or under- 
tenant, aay part of the property: Doev. Roe 
(11). Doe v. Roe (12), Doe v. Cock (13) and 

(11) (1836) 5 Dowl. 254. , 

(12) (1824) 10 Moore-493. . z 

(13) (1825) 4 B, & O. 259; 107 Æ. R; 1055, 
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Doe v. Gee (14).” In every case, however, re~ 
gard must be had to the circumstances. 
e, g, where the real intention of the action 
is to turn out thetenant and not the sub- 
tenants and the sub-tenants are: numerous 
the latter need not be joined: Geen v, 
Herring (15). Ifaperson in possession but, 
not claiming through the defendant is not 
sued but ejected hemay havethe judgment 
set aside on being added asa party: Minet 
v. Johnson (16). 

The eause of action in an action for . 
damages is the injury sustained, while in 
that of action for ejectment is the de- 
tention of the property. The two causes 
of action are essentially distinct, and the. 
principles applicable are radically differ-. 
ent. 

In Halsbury’s Laws of England, Vol. 23, 
page i02 the principles are summarized 
thus: Paragraph 179,—'‘The proper defend-. 
ant in an action qf tort is the wrong-doer, 
or the person who is liable for the acts 
of the wrong doer, or to whom the 
liability for the injury has passed. If 
several persons jointly commit a tort, they, 
may all be sued jointly for such tort, or 
any one or more af them may be sued sepa- 
rately, and ifone of several wrong-dcers is 
thus sued the plaintif cannot be obliged to 
join any of the others as co-defendant.” 
Paragraph 180.—“In an action brought for 
the recovery of land, all the persons who 
are in possessicn should in general be joined. 
as defendants.” | 

The principles governing the rule of 
joinder of defendants in an action for eject- 
ment are mainly two; first, if any of the 
persons in possessionisleft out, he remains 
in poseession as not being affected by the 


-aecree, and the decree as one in ejeciment 


and for possession becomes infructuous 
because the persons ejected as being 
bound by tke decree can always come in 
under the person who remains in possession; 
and second, there is a certain amount of risk 
involved in not making the persons in actual - 
possession defendants for in execution of 
the decree persons may happen to be 
turned out who may then bring actions 
against the plaint: ff for wrongful disposses- 
sion, not being bound by the decree. < 
It may, however, happen that the existence 
of a person in possession is not known to the 


(14) (1841) 9 Dowl. @12; 61 R. R. 834. 

(15) (1905) 1 K. B. 152; 74L. J-K. B, 62; 53 W. R. 
326; 92 L. T. 37; 21 T. L. R. 93, ; 

(18) (1802) 88 L. T, 507, - z ‘ 
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plaintiff and so he ig omitted, or one who is 
notin possessionis wrongly impleaded in 
the action, In cases such as these as 


observed in Oole on Ejectment, pages 84-85: 


Mod KN If the name of any tenantin pos- 


session be omitted as a defendant those 
parts of the premises which are in his 
occupation cannot be recovered in that 
action. On the other hand, if the name of 
any person be inserted as a defendant, who 
is not actually a tenant in possession of any 
part of the property claimed, it will pro- 
bably be necessary to obtain a Judge’s order 
to amend the writ by striking out his name 
and to amend the writ accordingly.” Ina 
case where the plaintiff has alleged in the 
plaint that a person is in possession, and 
there is’ no question of any particular 
share of which he may be in possession, it is 
obvious that it is not possible to apply 
the principle embodied in the first part 
of this rule. 

For the application of the rule that-in an 
action in ejectment all persons in possession 
should be impleaded as defendants there 
is no distinction in principle between the 
eases of trespassers and of -tenants who 
claim to hold under a title, because all ac- 
tions in ejectment proceed on the assumption 
that the plaintiff has title and hence the 
right to possession and that the defendant 
has none, The rule that all personsin ac- 
tual possession should be joined as parties 
has been recognized in this country, upon 
good authority: Banubi v. Narsingrao (17), 
Kali Narayan Roy v. Haran Chandra 
Ghose (18), Sarat Kamini Dasi v. Chaitanya 
Chandra Prohoraj (19), Siddik Ahmed 
Kerani v. Azizar kahaman Khan (20), The 
principle that a suit will not be entertained 
where no effective decree can be passed in it 
is well recognized: Haran Sheikh v. Ramesh 
Chandra Bhattacharjee (21). 

The result then is thatthe appellant’s con- 
tention that the suit was maintainable in the 
absence of the heirs of the defendant No. 6 
must fail. There has, however, been no in- 
vestigation on the question as to whether 
the mother of defendant No. 6 is in posses- 
sion and if so whethershe is not in posses- 
sion of any specific plot out ofthe land in 
suit, In view of the exceptional nature of 


(17) 31 B. 250. 

(18) 62 Ind. Cas. 714. 

(18) 67 Ind. Cas. 290; A. I. R. 1923 Cal. 289. 

(20) 99 Ind. Cas. 901; 44 C. L. J. 557; fA. I. R. 1927 
Cal. 238. 
,. (21) 62 Ind, Gas, 425; 25 O, W, N. 249, 


final, and ifon any important question 
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the case in-which the said defendant hag 
left only a mother surviving him we think 
the plaintiff should be given an opportunity 
of establishing that the said widow may 
very well be left out, on an investigation 
held on the lines indicated in the judgment 
of this Court in Sarat Kamini Dasi v. 
Chaitanya Chandra Prohoraj (19). 

We accordingly set aside the decree of 
the lower Appellate Court and send back 
the case tothat Court so that the plaintiff 
may be given such an opportunity and that 
on giving the defendants also a chanee of 
producing any materials in rebuttal that 
they may desire to dispose of the appeal in 
accordance with law. 

The appealis thus allowed and the case 
remanded to the lower Appellate Court, 
Costs of this appeal will abide the result. 

A. N, A. Appeal allowed: Case remanded. 





BOMBAY HIGH COURT. 
Second Orvit APPrAL No. 212 or 1927, 
| June 24, 1927. 

Present:—Sir Amberson Marten, Kr., 
Chief Justice, and Mr. Justice Crump. 
GOPAL NARAYAN KULKARNI 
AND OTHEXS— PLaINTIFF8—APPRLLANTS . 

VETSUS : 
SANMUKHAPPA NINGAPPA ANGADI 
AND OTHERS—DEFENDANTS—ReasronpEnts, 

Bombay Local Boards Act (VI of 1928), 59. 35 (2) 
(b), 27—Election of new President --Notice of meeting 
—‘Crrculation of notice by post, sufficiency of— 
Wrongful dissolution of meeting—Right of members to 
elect new Charrmanu—Members retiring before meeting 
actually breaks, rights of--Decision of Chairman 
finality of. f 

Although it is the duty ofa Chairman to preserve 
order, conduct proceedings regularly, and’ take care 
that the sensé of the meeting is properly ascertained 
with regard to any question before it, he has no 
power to stop or adjourn a meeting at his own will; 
and if he purports to do so, it is competent for the 
meeting to resolve to go on with the business for 
which it has been convened, and to appoint another 
Chairman for that object. [p. 267, col. 2.] 

National Dwellings Society v. Sykes’ (2), followed. 

Where a Chairman wrongfully dissolves a meeting 
members who proceed to leave the meeting before 
it has really broken up and the Chairman has left the 
chair, do so at their peril and the remainip g members 
are entitled to proceed with the meeting and elect a 
new Chairman. [ibid.] 

King v. Gaborian (1), distinguished. 

The decisions ofa Chairman are’ not necessarily 

3 he wrongly 

Tules out a particular amendment, then it is open 
for the Court-to revise his decision and tô hold if 
necessary that the resolution passed pthereafter waa 
Irregular and aot binding, [tbtt], 


\ 
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‘Circulation’ of notice of a meeting under s. 35 (2) 
(b) of the Bombay Local Boards Act may be effected 
by service through post. It is not necessary that a 
peon should be sent round to serve notice personally’ 
on every member. [p. 266, col. 2; p. 267, col 1.] 

Where a meeting has been properly convened and 
notices have been properly given, if is not left to 
the absolute and final discretion of a Chairman to 
decide whether in law the meeting has been properly 
convened or not. [p. 267, col. 1.] 

Second appeal from the decision of the 
District Judge, Belgaum, in Appeal. No. 
264 of 1926, reversing the decree passed by 
the Joint First Class Subordinate Judge at 
Belgaum, in Suit. No. 162 of 1926. ; 

Mr. G. N. Thakor (with him Messrs. 
R. A. Jahagirdar and R. D. Belvi), for the 
Appellants. 

Mr. O'Gorman (with him Messrs. D. R. 
Manerikar and H. B. Gumaste), for the Re- 


spondents. - 
JUDGMENT., 

Marten, OC. 4.—In this-second appeal 
the questions for our consideration are 
whether a notice of the meeting was “ cir- 
culated” to the members within the mean- 
ing of s. 35 (2) (b) of the Bombay Local 
Boards Act, 1923, and whether the meeting 
was validly convened.. Secondly, .if so, 
whether the retiring President had power 
to dissolve the meeting, and, thirdly, whe- 
ther the fact that seven members left after 
he had pronounced the meeting dissolved 
affected the subsequent proceedings in 
which a new Chairman was elected, and 
then a President for the ensuing three years 
elected. alae 

Now, we are bound in second appeal by 

the facts asfeund by thelower Appellate 
` Court, and those facts are that a notice 

convening the meeting-was sent by post 
to all the members of the: Board: and 
that it was received by allexcept the one 
member in question, viz., Mr. Majli, but 
it was: delivered at the latter’s house, 
- though, in fact, he did not reseive it. On 
this I would only say that the learned 
_ Judge has not expressly directed his 
attention to s. 114 of the Indian Evidence 
Act, illus. (f), whereunder a presumption 
would arise that the. common course of 
business was followed in this particular 
case, and that as the letter was delivered 
at Mr. Majli’s house, he would, in the or- 
dinary course, have received it. But itis 
-unnecessafy to pursue that point. We 
will accept the learned Judge’s view that, 
although the letter was delivered at his 
house, hein fact never received it, net 
~ I, accordingly,-turn.to -the construction- 
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of the material sections of the Act, to which . 
I will shortly refer. Section 27 provides 
-that a meeting forthe election of a new 
.President shall be called by the President 
of the retiring Board. The President ofthe 
retiring Board shall’ preside at such meet- 
ing and the new Board shall then elect its 
Own Chairman for that meeting, and then 
the meeting shall proceed to elect the new 
President. Next,, s. 35 (2) (b) provides that 
twenty-one clear days’ notice of a quar- 
terly meeting and fourteen clear days’ notice * 
of a special meeting, specifying certain 
matters shall be “ circulated " to the mem- 
bers and posted up at the Local Board 
Office. Such notice shall include, in the case - 
of a special meeting, any motion or pro- 
position mentioned in any written request 
made for such meeting. Then (c) providesfor _ 
a quorum and for an adjournment bythe Pre- 
sident in the absence of a quorum; (f) that ~ 
all questions are to be decided by a majority 
of votes of the members present ; (h) that 
any quarterly meeting may, with the con- 
sent ofa majority of the members present, 
be adjourned from time to time; and (4) 
that “no act of a Board, or of any person 
acting. as a member or as a ‘Presideut, 
Vice-President, or Chairman, shall be deem- 
ed to beinvalid by reason only of some 
-defect in the appointment of such Board, 
President, Vice-President, Ohairman, or 
member, or on the ground that they, or any 
of them, were disqualified for the office of 
member, or that formal notice of the inten- 
tion to holda meeting of the Board was 
not duly- given, or for any other such mere 
informality”. Section 63 provides that “the 
service of every notice, and the presenta- 
tion of every bill under this Act, on any 
person or to any person to whom itis by 
name addressed shall, in all cases not other- 
wise specially provided for in this Act, be ` 
effected” in the manner therein mentioned, 

Our view of the construction of the Act 
is that s. 63 does not apply here because 
.the service of notice for meetings of the 
Board is “otherwise specially provided for ” 
in this Act, viz., under s. 35 (2) (b). 

Next, turning to that last mentioned 
section, the view we take of the word “‘cir- 
culated ” is that it is sufficient for the 
Board to circulate notices of a meeting by 
post, and that it is not -essential that a 
notice should be served personally on every 
member. Incidentally as the membeis of 
this Board live,in many cases, at big dis- 

-tances from each’ other, it would be essen- 
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tial, according to the contention of the ap- 
pellant, that a peon should be sent round 
this larga District over many miles in order 
-to serve each member of the Board per- 
sonally and-saparately. -The - legislation 


might have provided for that, but, in our. 


opinion, it has not done so, and in ~ fact 


service by post has been hereto the recog- - 


nised means by which this body has given 
notice. to its members of the meetings. In 
our view that is in accordance with the true 
construction of the Act. 

We are, therefore, of opinion here that 
the notice was circulated to, inter alia, 
this particular member Mr. Majli who is 
the only member as to whomany question of 
want of notice arises. < | 

Passing to the next point, the ques- 
tion arises whether the President had 
power to dissolve the meeting which, in 
-our opinion, was properly convened. It is 
said that it was his duty to see that the 
meeting was properly convened, and it, 
therefore, follows from that, that if, in his 
opinion, it was not properly convened he 
“had power to dissolve the meeting -there 
and then. One flaw in that arguments, in 
our opinion, is that the President must, at 
any rate, be right on his facts. Accord- 
ingly, if, in fact, the meeting was properly 
convened, and notices had been properly 
given, it would not be left to his absolute 
and final discretion to say whether in law 
the meeting had been properly convened 
or not. It is unnecessary for us to say whe- 
ther he had power to-dissolve the meeting, 
supposing eyen one notice had not been 
< properly given, because there is sub-s. (4) 
of s. 35 which, as I have already mention- 
ed, expressly provides for want of a notice 
being servedon an individual member of 


the Board. There may be other matters. 


to be considered also in that connection, 
but what I do say isi that if, as here, the 
meeting was properly convened, it does 
not lie on him to dissolve it forthwith. 

Therefore, in my opinion, the second 
question should also be answered #against 
the appellant, viż., that the President wrong- 
ly dissolved the meeting. 

Next; turning to the question asto whe- 
ther the fact that seven members theré- 
upon left the meeting, that again, I think, 
is partly a question of fact. As I read 
the learned Judge's judgment, the Ohair- 
man never, in fact, left his chair, or at any 
yate left the meeting until some time after 
anew Chairman was elected. Consequent: 


pee! 


2 


-had properly left his chair. 
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ly, the seven members proceeded to leave 
this meeting before it had really broken 
up and before, at any rate, the Chairman 
If, therefore, 
they chose to do that, I think they 
could only do so at their own peril, and if 
in law the Chairman's act was illegal and 
the remaining members wereentitled to 
proceed with the meeting and elect a new 
Chairman, then the retiring seven 
members could not complain in law. 

The question seems to me, therefore, 
to be one entirely different from that in 
King v. Gaborian. (1) where the presiding 
officer, viz., the mayor, and also.two alder- 
men and several burgesses left the meeting 
without any objection, and it was not. until 


-after that had been done that certain per- 


sons whoremained in the room purported 
to make anew election. On the other hand, 
in National Dwellings Society v. Sykes (2) 
Mr. Justice Chitty held (page 162*) that it 
is the duty of a Chairman to preserve order, 
conduct proceedings regularly, and take 
care that the sense of the meeting is pro- 
perly ascertained with regard to any ques- 
tion beforeit; but he has no power to 
stop or adjourn a meeting at his own will; 
and if he purports todo so, it is compe- 
tent for the meeting to resolve-to go on 
with the business for which it has been con- 
vened, and to appoint another Chairman for 
that object. Counsel for the appellants says 
that in that case the meeting had begun 
and thata particular resolution had been 
passed. Let that be so. To my mind it 


makes no essential difference whether the — 


Chairman illegally and at once declared 
the validly called meeting dissolved, or 
whether he waited till one or two or 
three resolutions had been passed, and 
then made an announcement before all the 
business for which the meeting had been 
called had been concluded.. ` 

I may also refer to Henderson v. Bank of 
Australasia (3) asillustrating that the deci- 
sions ofa Ohairman are not necessarily final, 


and that if on any important question he 


wrongly rules outa particular amendment, 
then itis open for the Court to revise his 
decision and to hold if necessary that the 
resolution passed thereafter was irregular 
and not binding. $ 

(1) (1809) 11 East 77; 103 E. R. 933. © 

(2) (1894) 3 Ch. 159; 63 L. J. Oh. 906; 8 R. 758; 42 
W. R. 696; 1 Manson 457. 
oo) (1890) 45 Oh. D. 330; 59 L.J. Oh. 794% 2 Meg, 


Page of (1894) 3 Oh—[Hd.]4 
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. In the view, then, which Itake on the facts we have:come toon the merits, it is unneces- 
ofthis particular casa, I think the members. sary to pursue that point. ; f 
had power to continue the meeting” not- Accordingly, in the view I take, I would’ - 
withstanding the Ohairman’s erroneous hold thatthe léarned District Judge arriv-- 
declaration of the dissolution; and I fur- ed atthe correct conclusion, and that this 
-ther thinkthat they were, entitled to elect appeal ought to be dismissed with costs. 
“their new Chairman, and. thereafter to elect Crump, J.—I agree with ‘the judgment 
their new President for the ensuing three - pronounced by the learned Ohief Justice, - 
years in accordance with s. 27 of the Act. and I only wish to add a few words as-re- 

. I had intended to mention one case that gards the argument which was urged upon . 
the appollants’ Counsel cited to us, viz, us that whether the Chairman was right or 
Ex parte Dean, In re Dean (4). It was.cited wrong in declaring the meeting dissolved, 
for the proposition that the rule requiring still the seven members who left the meet- 
a notice to be sent did not amount to ing upon the strength of that ruling (of 
delivery of the notice or validate the want whom the plaintiffs are. two) are entitled 
of actual notice to the particular parties. to maintain this action because their right 
But there it wasa question of. a meeting of franchise has been affected by what took ' 
of creditors wbo approved ofa composition place during their absence. ` 

deed under thethen bankruptcy rules in It isnot very clear from the judgment 
England. The Registrar under the rules of the learned District Judge precisely 
had adiscretion to disregard any resolution what he intended to find as regards: the 
which had been passed. The Court held conduct of these seven_persons. But, hav- 
that he exercised’ that discretion properly ing regard to para. 61 of his judgment it 
in that particular case, because despite an would appear that he was ‘inclined to be- 
affidavit showing that notices-of that meet- lieve that the action of these. seven per- 
ing had been sent out to the creditors,no, sons was premeditated and concerted. At ` 
less than four of them deposed that in fact all events he says that 4 strong inference ` 
they never received the notices. Onecan arises to that effect. He, however, quali- 
quite understand that in & ĉase of approv- fies this in para, 64 of the same judgment, 
ing a composition deed, the fact that no . but he does not really depart, as I read 
less than four creditors (who mayor may his judgment, from the conclusion stated 
not be important ones) did not receive the in para. 61. And I take it he must have 


notices, might very well justify the Regis- 
trar in directing that under the circum- 
stances a second meeting should be held. 
There was one subsidiary point which was 
raised by the Bench at the- outset of the 
argument and that was whether this par- 
- ticular suit would lie: under s.-9 of the 
Civil Procedure Code. Speaking for my-. 
self, I feela strong reluctance to interfer- 
ing with the internal affairs of important 
legislative or Municipal bodies more than 
the Court isobliged to do. Thus, as has 
been pointed out by Mr. Justice Pratt 
in Parshuram v: Tata Industrial Bank 
Lid. (5) there is a general principle 
as regards, for instance,: limited liabil- 
ity Companies that’ the Court — will 
not interfere with the internal affairs of 
Companies or Corporations except on cer- 
tain well-regulated principles generally- 
known as the rule in Foss v. Harbottle (6). 
But, havihg regard to the conclusion which 


(4) (1880) 4L L. T. 602. Se fet 
:.(5) 80 Ind. Gas. 75; 25 Bom L. R. 1083; 47 B. 915;.A. 


-L R. 1924 Bom, 102. i : 
: a Wan) S Hare AG1). 82 Rr Ri 186) 87? T R] 480,. 
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tion ef jand esosing to be grove=Landten 


meant to find that seven persons by some . 
pre-arrangement left the meeting as soon 
as the retiring President propounded his 
ruling declaring the meeting’ dissolved. 
If that is so; of course, there would be ~“ 
still less reason for considering that these - 
persons could maintain any action on the 
ground thattheir rights had suffered. 

In other respects, I agree with the con- 


-clusion -of the learned Chief Justice and the 


final order proposed. 


A. N. A. Appeal dismissed. . 


ALLAHABAD HIGH COURT. 
Second OIVvIL APPBAL No. 216 or 1925. 
July 4, 1927. i 
- Present:—Mr. Justice Boys. 
RAGHUNATH AND ANOTRER—PLAINTIFFS 
i —APPELLANTS 4 
E versus ‘ 
Nawab Syed MUHAMMAD ALI HASAN 
KHAN—Dgrenpant—REsPonpEN?T, 
ove-—=Land demised -for purposes of grove—Por- 
g'e right te- 


pa 
L 
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eject-—Breach of contract of tenancy—Contract Act 
(IX of 1872), ss. 39, 73. i 

Where an agreement between a zemindar and a 
tenant is that the tenant should have a specified 
area for the purposes of a grove, if the tenant 

‘either does not use a definite ascertainable portion, 
even a small portion, of thatarea for the purposes 
of a grove, by neglecting to re-plant fora consider- 
able period or affirmatively uses a definite ascertain- 
able portion, even a small portion, for some other 
purpose, fe. g, ordinary cultivation “or building a 
house, the tenant commits a breach of the contract, 
and the landlord ia entitled to put an end to the 
contract and sue for ejectment unless he has acquiesc- 
ed in the continuance of the contract. 
2; p. 270, col. 1.] 

Mahbub Ali-Khan v. Chiddan (1), Jwala Singh v. 
Saheb Din Singh (2) and Iar Sakay v. Dhanpal Singh 
(3), commented upon. 

Second appeal against the decree of the 
nn Subordinate Judge, Farrukh- 
abad. 

À Mr. Saila Nath Mukerji, for the Appel- 
ants, 4 7 

Mr. P. L. Banerji, for the Respondent. 

JUDGMENT. —This is a suit by a 
zemindar for possession of a plot of land 
by ejectment of the tenant in’ possession 
on the allegation that it had ceased tobe 
@ grove, in that on. the whole area of 176 
acres there ‘were only left two mangoes. 
Both Courts have found that on the whole 
area there were only remaining two man- 
goes, three self-planted babul and some 8 
berri (plum) trees, and holding that the 
area had lost its character asa grove, have 
„decreed the plaintiff's claim. ` 

I have been pressed with the decision of 
two learned Judges of this Court uphold- 
ing in Letters Patent Appeal a judgment 
ofa single Judge, the case of Mahbub Ali 
Khan v. Chiddan (1). The judgment as 
reported was difficult to understand and 
there seemed clearly something wrong. I 
sent for the original judgment, and- all 
ambiguity vanished when the original 
judgment showed that there wasa clerical 
‘error in the réport, 5 lines from the bottom 
of page 600*, where the figures “35 biswas” 
should be “15 biswas”, A correction of the 
clerical error is vitalin view of the remark 
in the judgment of the Division . Bench 
reported at page 002“, where it is said :— 
“It is not correct to say that because small 
portions of the plots have been brought 
under cultivation, the lands have ceased 
to retain their character as groves’; and 
that was clearly the unexpressed basis of 
the judgment of Mr. Justice Mukerji after 
be had held thatthe contract was indivi- 


(1) 95 Ind. Oas. 291; 24 A. L. J. 599; A. I. R. 1926 ` 


All. 519; L. R. 7 A. 268 Rev, 
Waruna 
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sible. I note also that the putting into 
italics of the passage at page 601* is also a, 
reporter's error. 4 
it has been held insome cases that the 
zen indar could eject the tenant from that 
portion of the grove which had ceased to 


“be used asa grove. The decision of this 


Court to which I have referred though it 
does not specifically mention these cases, 
is based on a principle which involves hold- 
ing thatsuch decisions are wrong. f 

In Mahbub Ali Khan v. Chiddan (1) and 
in the two cases relied upon therein, Jwala 
Singh v. Saheb Din Singh (2) and Har Sahay 
v.Dhanpal Sihgh (8), it was held, firstly 
that the contract was indivisible, and 
secondly, thay as the proportion which the 
land brought under cultivation bore to the 
land remaining covered with trees was not 
so greatag to justify holding that the land 
had ceased to retain its character as a grove 
the whole area must, therefore, be treated 
ag stilla grove. 

I entirely agree with the proposition 
that the area given tothe tenantas a grove 


‘must he treated as a whole ; that the whole 


was the subject of a single contract and 
that that contract must stand or fall asa 
whole. I donot find myself, however, in 
agreement with the view that if the propor-- 
tion cultivated, or leftfor a considerable 
period without re-planting, bears only a 
small proportion to the whole, the whole 
must be treated as still a grove and the 
zemindar's suit dismissed. It appears to me 
that if in the circumstances of the. case 
Mahbub Ali Khan v. Chiddan (1), the tenant 
had originally asked the zemindar for a 
contract that he might use 25 biswas ont 


‘of the 40 asa grove, and use the other 15 


biswas a3 he pleased, the zemindar would 
preeumably have refused. To hold, then 
that the whole must still be treated as a 
grove appears to me to force upon the 
zemindar a new contract. In my epinion 
if the agreement between the zemindar and 
the tenant was that the tenant should have 
the specified area for the purposes of 2 
grove, and the tenant either does not use a 
definite ascertainable portion even a small 
portion of thet area for the purposes of a 
grove, by neglecting to re-plant for a 
considerable period, or affirmatively useg 
a definite ascertainable portion, even a 
small portion, for some other purpose,. e. g 
ordinary cultivation, or building a house’ 

x 3 


(2) 9.0. C. 109. i 
(3) 32 Ind. Cas. 368; 2 O., L, J. 589. 
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he has committed a breach of his contract, 


-and the only question is, what is the 
remedy of the zemindar. Iam not satisfied 


that it is correct to hold that because the | 


breach of the contract: was comparatively a 
small one, therefore, the zemindar has no 
remedy at all and in effect will have a new 
‘contract forced on him. 
` If, then, it is correct to hold, in the 
circumstances of the case, that there has 
been a breach, of the contract, we next 
have to see whatare the zemindar’s remedies. 


The only sections of the Contract Act ap-. 


‘plicable are ss. 39 and 73. Section 39 


yeads:— When a party to a contract has 


refused to perform, or disabled himself from 


performing his promise in its entirety, - 


the promisee may put anend to the con- 
tract, unless he has signified, by words or 
conduct; his acquiescence in its continu- 
ance’. The zemindar is then entitled, if 
there has been abreach of the contract in 
regard toa definite ascertainable- portion 
of the area, to put an end to the contract, 


unless he has acquiesced in the continu-_ 


ance of the contract. In the present case 
there is no finding asto theexactarea in 
regard to which a breach of the: original 
“contract has been committed. But it is 
unnecessary to remand the case for a find- 
ing as to whether there is or is not a 
definite area, for it is manifest from the 
paucity of the trees left that a breach of 
contract has been committed in regard to 
the great bulk of the area. ard 

` The next question is whether the zemin- 
dar has acquiesced in the breach. It is 
‘his own case that for many years there 
has been no re-planting, and to that extent 


he must be held undoubtedly to have ac- 


quieseed in what has occurred in the past, 
‘and to that extent he must be held to have 
deprived himself of the right to any 
‘damages under s. 73, even if he had asked 
for them, which he has not. ButI do not 
think that that fact debars him from 
now saying “I no longer acquiesce " for no 
equities have arisen upon the basis of 
which his right could now be held to be 


barred. This appears tome sufficient for ` 


a decision of the case. The tenant has 
‘broken his contract and the gemin- 
daris eentitled to put an end to that 
zontract. In the case the breach ‘has been 
éommitted in regard tothe great bulk of 
the area, but on the principle which I 
hold to be applicable, the result -would be 
fae. game if the area in regard to- which 
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-the breach was ‘committed was compara- 
tively small, provided that it was definitely 
ascertainable. . z 
Though the principle on which I would 
decide these cases is not wholly in accord- 
‘ance with the principle on which Mahbub . 
“Alt Khan v. Chiddan (1); and. other cases 
‘have been decided, I donot think that it . 
-is necessary for me to refer this case toa 
Division Bench, for there is no doubt but 
that their Lordships who decided the case 
of Mahbub Ali Khan v. Chiddan (1) would ` 
have arrived in this case atthe result.a 
which I have arrived. ; 4 
The -result is that the plaintiff's suit was, 
in my opinion, rightly decreed by the Court 
of first instance. The trial Oourt gave 
the plaintiff a decree subject to a reserva- 
tion of the right of the tenant in the two 
mango trees remaining. It may be that 
as a.resultof the breach of his contract, in 
the view thatI take of it, the defendant 
tenant would have no right to any such . 
reservation in his favour in regard to the 
two mango trees, but Ihave no cross-objec- 
tion before me and it is unnecessary for me 
to deal with that. 
The appeal is dismissed with costs. 
ANAS, Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. - 
Fırst O1vIL AppzaL No. 87 or 1926. 
September 28, 1927. 

Present :—Mr. Findlay, J. Q. 
MOHAMMAD ABDUL SATTAR— 
PLAINTIFF—- APPELLANT 
versus 
Musammat UMRAOBI AND orsEas— 
DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), e. 84 (2)— 
Future interest, disallowance ‘of—Duty of Court to 
“state reasons, 

A Judge is not relieved of the necessity of giving 
reasons for disallowing interest pendente lite by 
s. 34 (2) of the Oivil Procedure Code, and in normal 
“eases it-is highly desirable that a Judge should 
give ris reasons for disallowing such interest. [p. 271, 
col. 2. 
~ The sole object of enacting the section is to pre- 
vent aseparate suit being brought for future interest 
when the connected judgment and decree are silent - 
on the point. ' [p. 27], col. 1.] 


Appeal from the decree of the First Sub- 
Judge, First Class, Nagpur, dated the 30th 
July, 1926, in Civil Suit No. 61 of 1926. - 

Mr. B. V. Pradhan, for the Appellant. . 
~ Mr. R. N.Padhey, fer the Réspondents, 

JUDGMENT.—The plaintiff-appellant. 

: has been-granted a decree for Re, 8,418-10-8. 
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_ against the three defendants-respondants as 
the legal representatives of one Shaikh 
Kalloo to whom the advances in suit 
had been given for trade purposes and 
for building a house, The defendant-re- 
spondents have been declared only liable 
to the extent of the assets of the deceas- 
ed Shaikh Kalloo in their possession. 

In the present appeal I am -only con- 
cerned with the lower Court’s dicallowance 
of interest pendente lite and of future inter- 
est from the date of decree to the date of 
realization. In para. 13 of the plaint, 
interest at the contract rate of one per 
cent. per mensem during the pendency of 
the suit was claimed, as well as future in- 
terest at arate to be fixed by the Court. 
No specific issue was framed with regard 
to these two items, and the judgment 
of the lower Court is absolutely silent as 
regards them. : The plaintiff has, therefore, 


appealed to this Court for allowance of. 


both these items of interest. 

On behalf of the respondents it has been 
urged that as regards both items, the silence 
of the lower Court's judgment and decree 
must be read as inferring that the Subor- 
dinate Judge did exerciee a discretion in 
the matter and exercised it in the way of 
disallowing either kind of interest. There 
can, however, be no doubt whatever that 
sub-s, (2) of s. 34, Oivil Procedure Code, 
only has reference to future interest, viz., 
interest from the date of decree to the date 
of payment or to such earlier date as the 
Court thinks fit. Even so, however, sub- 
sB. (2) obviously finds a place in the Statute 
Book with the one and sole object of pre- 
venting a separate suit being brought for 
future interest when the connected judg- 
ment and decree are silent on the point. 

‘The possibilities appear to me to arise as 
regards the attitude of the lower Court in 
this matter. It is perfectly possible, 
Judges being only human, that the Subor- 
dinate Judge intently overlooked the 
question of the allowance or disallowance of 
interest pendente lite, and future interest. 
It is equally possible thathe did exercise 
a discretion inthe matter but remained 
silent as to his reasons therefor. In the 
case of the interest pendente lite, this 
silence was unjustifiable, although it may 
be possibly termed justifiable, however in- 
advisable in the case of future interest. 
The mere presence of sub-s. (2) of s. 34 
on the Statute Book does not necessarily 
imply an invitation to Judges, when they 
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see reason to disallow future interest, 
to refrain from stating these reasons, 
and obviously in the normal case it is 
highly desirable that the Judge should 
give his reason for disallowing such future 
interest. I have been referred to the re- 
marks of their Lordships of the Privy ` 
Council in Hiralal Ichhalal v. Desai Narsi- 
lal Chaturbhujdas (1) but little help is to 
be derived from that case in view of the 
‘absence of the full judgment of the learned 
District Judge, to which their Lordships 
refer. It was possible, of course, for the 
plaintiff to have applied to the lower 
Court to repair the omission as to the 
disallowance of future interest, but it was 
not incumbent on him to take this course 
and I am clearly of opinion that he was 
entitled to come on appeal to this Court, as 
he has done. i < 

As regards the disallowance of interest | 
pendente lite, there is nothing whatever to 
show that the Subordinate Judge exercised 
any discretion whatever in the matter, 
Prima facie there is no reason whatever 
why in this case interest pendente lite 
should not be allowed at such rate as 
this Court thinks fit and reasonable, 
The debts in suit were duly incurred for 
legitimate purposes; the plaintiff appears 
to have behaved with absolute fairness 
throughout, and the rate of interest charged 
was an eminently reasonable one. Lt is not 
clear even that there was any undue delay 
in the filing of the present suit, the decree 
in which, it will be remembered, only 
has effect against the property left by the 
deceased debtor in the hands of the present 
respondents. Shaikh Kalloo died in June 
1924, and the circumstances detailed in 


.paras. 7 and 8 of the plaint would ac- 


count for a large part of the delay of 14 
months which occurred before the present 
suit was filed: for the comparatively long 
pendency of this very simple suit various 
needless and several futile pleas offered 
on behalf of the second defendant are large- 
ly responsible. It has also been suggested 
that, in view of the recaipt (P-10), in which 
accounts were made up on 15th August, 
1922, after a balance had been struck, the 
interest awarded in reality amounts to 
compound interest. Thisis, in essence, so 
far true, but it cannot be gains@id that 


(1) 18 Ind, Cas. 909; 37 B. 326 at p. 339: 17 0. W. N, 
573; 13 M. L. T. 415; (1913) M, W. N. 428; 11 Æ L. J, 
432; 17 O, L. J. 474; 15 Bom, L. R, 483; 25 M, L. J, 101; 
40 I. A, 68 (P, 0), 
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the decision of the lower Court is correct” 
in the interest it has awarded on.the 
documents on record evidencing the debt, 
and, if the present respondents considered 
that the decree was wrong in this respect, 
it was their duty to have filed an appeal. 
The case, therefore, seems to me one in 
whieh the plaintiff is entitled to interest 
pendente lite, but,on the whole and in view 
of the amount of interest already included 
in the sum decreed, I fix the rate of 
interest pendente lite at 8-annas per cent. 
per moensem. As regards future interest 
also, making the most favourable assump- 
tion for the respondents, viz., that the 
_ Judge of the lower Court did exercise, so to 
speak, a silent discretion in the matter 
and disallowed such interest, I am of 
opinion, for the same reason as I have 
given with regard to the allowance of 
interest pendente lite, that the plaintiff is 
entitled to future interest at the same 
rate, viz, 8-annas per cent. per mensem. ' 
_, The decree of the lower Court will be 
modified accordingly by allowing interest 
at 8-annas per cent. per mensem on the 
sum already decreed from the date of suit 
to the date of decree and thereafter future 
interest will ran onthe whole amount due 
at 8-annas per cent. pér mensem till realiza- 
tion. The.defendants-respondents will bear 
the plaintifi-appellant’s costs in the lower 
Court as already ordered by that Court, 
while in this Court-the defendants-respond- 
ents will bear the plaintiff-appellant’s costs 
in appeal in proportion to his success 
therein, The remaining costs in this Court 
will be borne by the party as incurred. 
G. R, DÐ. _ . Decree modified, 

JAN, A. $ 


PATNA HIGH COURT. 
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The term ‘bakasht’is an invention of the Survey: 
Authorities and is used by them to denote actual, 
cultivating possession. It does not solve the question 
whether the land is held as proprietors, tenure- 
holders, raiyats or under-raiyats. {p. 274, col. 1.] ` 

There is no rule that the presumption of correct, 
ness of the Record of Rights cannot be rebutted by. 
producing evidence of a date subsequent to the Record, 
of Rights. [p. 275, col. 1.] - 4 

Order XII], r. 1 of the Oivil Procedure Code does ` 
not exclude the discretion of the Court to receive any 
documentary evidence which ought to have been, 
produced at the first hearing, at any subsequent stage, | 
[p. 276, col. 1.] a ne 

Appeal from the decision of the Subordi- 
nate Judge, Darbhanga, dated the 20th July, 
1923. i | > 

Messrs. S. M. Mullick, B. N. Mittra, Sashti 
Sekhar Prasad Singh and K. N. Moitra, for 
the Appellants in No. 162 of 1923. 

Messrs. Sultan Ahmad, S. K. Mitra, R. K: 
Jha, S. N. Rai, Janak Kishore, Ram Prasad 
and D.C. Verma, for the Respondents in 
No. 162 of 1923. : . 

Mr. Janak Kishore, for the Appellant in 
No. 92 of 1923. . : 

Messrs. Sultan Ahmad, S. N. Banerjee and 
Rai, forthe Respondents in No, 92 of 
1923, | i 


JUDGMENT. 
Das, d.—In this suit the- plaintiffs 
claimed that $2 bighas 8 cottas 14 dhurs'of 


land in Mouza Hasanpur Sangama, other- 


wise called Chaita T. No. 1876, are the 
bakasht lands of the maliks and aré liable 
to be partitioned as such. The suit was 
resisted by defendants Nos. 1-5 (the defend- 
ants first party) who claimed occupancy 
right in 103 bighas 19 cottas 17 dhurs of 
land. The plaintiffs have 1l-annas share in 
the proprietary interest of the mouza, and 
on the 24th September, 1919, they insti- 
tuted proceedings under the provisions of 
the Estates Partition Act for the allotment 
to them ofa takhta comprising their in- ' 
terest inthe mouza. The defendants lst 
party entered appearance and insisted that 
their rights as kashtkars should be main- 
tained and preserved in the lands which 
are now claimed by them as their raiyati 


‘lands. On the 29th January, 1922, the Board 


of Revenue upheld the contention of the 
defendants and supplied the cause of action 
to the plaintiff forthe present suit. The 
learned Subordinate Judge has found in 
favour of the plaintiffs, hence this appeal 
to this Court by the defendants Ist party. . 
> At all material dates prior to the acquisi- 
tion of proprietary interest in the mouza 
by the principal contending parties in thig 


ià 
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‘suit, the mouza in question was owned by 
the following proprietors:— > 


1. Musammat Jighri Begum 5 annas 6 


gandas 2 cowris, i 
2. Umatul Mehdi and after her Syed Ali 

Nawab 5 annas 6 gandas 2 cowris. a = 

. 3. James Wilson 4 annas.. 

. 4 Ram Bahadur and others 6 

2 cowris 2 karants. 
5. Kunja Lal and others (defendants 

No. 22-28) 6 gandas 2cowris 2 karants. h 

_ 6. Lal Gobind Sahay (defendant No. 28) 

and Lala Raabati Sahay (defendant No. 30). 

-sons of Narsingh Sahay 

-2 karants each. 


On the 27th November, 1913, defend- 
ants Nos. 6—14 (defendants 2nd. party) 
purchased the 4-annas interest of Mr. 
“Wilson, On the Ist April, 1914, the 
-plaintiffs purchased the 5annas 6 gandas 2 
cowris siare of Musammat Jighri Begum. 
‘On the-llth June, 1919, the plaintiffs pur- 
chased'the 5 annas 6 gandas 2 cowris interest 
-of “Ali Nawab from Sriwar Narain who had 
purchased the share on the 4th July, 1913. 
‘On ‘the lst October, 1919, the plaintiffs 
_ purchased the6 gandas 2 cowris 2 karants 
“share: of Ram Bahadur. It will be noticed 
“that the plaintiffs have purchased the in- 
terest of Musammat Jighri. Begum, ' Syed 


gandas 


- Ali Nawab and Ram Bahadur, whereas the’ 


defendants-a2nd party have purchased 
“the interest of Mr. Wilson. The’ learned 


Subordinaté Judge ‘has found that the con-. 


“test is- really between the -plaintiffs and the 
- defendants 2nd party, the defendants lst 
“ pariy- being ‘the benamidars of the defend- 
‘ants 2nd party in regard to the raiyati 
“interest claimed bythe former in this-liti- 
gation, -I-may-mention that 71 bighas 3 
-cottas 123-dhurs of the raiyati lands are no- 
“minally in thé possession of defendants Nos. 
“15-21; - Thé learned Subordinate Judge has 


“found ‘that defendants Nos. 15-21 are -the - 


“benamidars of the plaintiffs. On the find- 
“ing of the learned” Subordinate Judge, 
` therefore, 103. bighas 19 cottas and 17 dhurs 
Tof these’ raiyati-lands are really in the pos- 
- session of the defendants 2nd- party who 
_are the 4-annas proprietors ofthe mouza 
‘and 71 bighas 8 cottas-and 123 dhurs of the 
-raiyati lands are: really in-the possession 
of the plaintifs who-are the 11-annas pro- 
: prietors of the mowza, It-follows, therefore, 
- that- the plaintiffs are interested“in destroy- 
“ing the raiyatt character of these ‘lands 
“pines. if they -succeed ‘in their déntention, 
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an ll-annas share of these lands must come 

to them on partition. — i 
The mouza was for many years in the 
possession -of the’ Rewari Factory as ticca- 
dars. At onetime the entire 16-annas, 
namely,.the interest of all the, proprietors 
were-the subject of the ticcd in favour of 
the Rewari Factory but in course of time 
-some ofthe proprietors datermined their 
leases in favour of the factory. The last 
of the leases in favour of the factory ex 
pired at the end of the fasli year 1319 
corresponding with the 26th September 
1912. The factory, however, retained pos- 
session of 175-bighas 3 cottas and 94 dhurs 
of land claiming occupancy rights therein 
which they proceeded to sell to different 
persons by different documents. On the 
25th April, 1914, they., sold 29 bigkas 15 
cottas 12 dhurs to Ramanugrah Thakur 
. father of defendants Nos. land 2, On the 
8th August, 1914, they sold another block 
‘of 87 bighas 12 cottas 13 dhurs to Ramanug- 
rah Thakur. On the same day :sdld 36 
bighas ‘IL cottas 12 dhurs to. Ramnandan 
Pandey defendant No. 3 thé father of de- 
feridants Nos.4 and 5. It will be noticed 
that, by these transactions 103 bighas 19 cot- 
tas and 17-dhurs passed by the defendants 
Ist party. As I have said, the learned 
‘Subordinate Judge has found “that the dè- 
-fendants Ist party are the benamidars of 
the defendants 2nd party. -On the 5th-June, 

- 1915, they’ executed three conveyances one 
in favour of defendants Nos. 15-17 in re- 
spect. of 39 bigkas 18:cottas 4% dhuts, ` one 
-in favour of defendants Nos, 18-20 in reġ- 
spect of 23 bighas 8 cotias 9 dhurs'and one 
in favour of defendant No. 21 in respect 
of 7 bighas 16 cottas 19 dhurs. The learned 
Subordinate Judge has found that inrespect 
of the transactions of the:5th’ June, 1915, 
ths defendants Nos, 15-21 were acting as 

«the benamidars of the plaintiffs. - i 
‘In the Record of Rights which was final- 
‘ly published -in 1897, 108 bighas 17 cottas 
18 dhurs were -recorded ‘as bakashit malik 
-in the posssssion of the kothi Rewari as 
‘ticcadars, 18 bighas 5-cottas: 2 dhurs:as -the 
kasht of Mr. Manners: who was one of the 
- proprietors of the Rewari Factory and 65 
-bighas.5 cottas 14 dhurs as tenancy land in 
the names of various persons. The learn- 
‘ed Subordinate Judge has assumed- that 
the Record of Rights is in favour of the 
. plaintiffs and he has come to the cénelu- 
Bion that the defendants have not been 
able “io -rebut the presumption of corrects 


ip, 
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‘ess attaching to the'eniry in the Record 
of Rights, but this is not entirely correct. 
18 bighas 5 cottas and 2dhurs were undoubt- 
edly recorded as the kasht of Mr. Manners 
„and itis the case of both sides that in 


that Survey entry Mr. Manners stands for ` 


the factory. The learned Subordinate Judge 
accepts the position, but he says when it, 
namely, the 18 bighas 3 cottas and 2 dhurs 
of land, “was in kothi’s possession during 
Cadastral Survey, it cannot but be held to 
be malik's lands unless any kashtkari right 
in the land is shown: by the defendants.” 
-I am of opinion that this is not a correct 
“way of stating the position. On the entry 
in the Record’ of Rights we must assume 
that 18 bighas 5 cottas 2 dhurs were the 
raiyati lands of the kothi. until the con- 
trary is established. In regard to the 65 
` bighas 5 cottas and 14 dhurs of. land they 
are undoubtedly shown as tenancy lands. 
“The learned Subordinate Judge says :— 
- These lands should also be taken to be 
malik’s lands unless any raiyati right there- 
“in is proved by the defendants. I regret 
to say that I am unable to follow the 
arguments. So far as 108 bighas are con- 
cerned, the Record of Rights may be taken 
to favour the case of the plaintiffs, but 
even here the position is not as easy as it 
looks. TheSurvey Authorities were only 


entitled to determine the question of pos- - 


session. They found that this block of 
land comprising 108 bighas was in the 


possession of the kotht which was undoubt- ` 


edly inthe position of ticcadars. This 
being so, they. recorded the lands as 
-~ bakasht malik in the possession of ticca- 
dars. The only question which is solved 
by the Survey Authorities is that these lands 
- were inthe cultivating possession of the 
ticcadars but as is well-kncwn such an 
entry does not solve the question whether 
the land was held by the kothi as proprie- 
tors, tenure-holders, raiyats or under-rai- 
_ yats. ‘The term bakasht is the invention 
| of the Survey Authorities and is used by 
them to denote the actual cultivating pos- 
session either of the proprietor or tenure- 
holders as the ease may be, The term was 
deliberately invented to avoid the responsi- 
bility of deciding the character of the pos- 
sessione I am willing, however, to assume 
that the entry in the Record of Rights is in 

- favour of the plaintiffs, 
I ‘how proceed to deal with the question 
‘whether the defendants lst party have been 
“able to establish their claim. The first 
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document upon which they rely is Ex. P 
which is a certificate of gale dated the 
24th May, 1913, granted by Ram Bahadur 
in Execution Case No. 7 of 1912. Ram 
Bahadur obtained a money-decree against 
In execution of that 
decree they putup to sale and purchased 
four occupancy holdings of the kothi, 
namely, those covered by khata No. 451 
(comprising an area of 18 bighas 5 cottas and 
2 dhurs recorded ‘as the occupancy holding 
of Mr, Manners in theRecordof Rights) khata 
No. 613, khata No, 494and khata No. 446. 
The certificate of sale definitely asserts 
that the kothi had occupancy rights in the 
lands sold -and certifies that Ram Bahadur. 
has purchased thoee rights. This docu- 
ment established that (1) Mr. Manners’ 
holding was the holding of the factory 
and that the factory had occupancy rights 
in the- land sold, (2) that Ahatas Nos. 451-M, 
613M, 494 and 446 were the. occupancy 
holdings of the factory. All these lands 
are the subject-matter of the suit and 
khatas Nos. 451and 494 have been purchased 
by the defendants Ist party. i 
Now the plaintiffs are clearly bound by 
the statement of Ram Bahadur as contain- 
ed in this document,’ for Ram Babadur’ 
was one of the proprietors of the mouza 
at the date ofthe sale of the holdings in 
question, and the plaintiffs have purchased 
the interest of Ram Bahadur in the mouza, 
The next document upon which reliance 
is placed is Ex, 1 (5) which is a rent receipt 
dated the 9th February, 1914, granted by 
Musammat Jighri Begum to the Rewari 
Factory in respect of 165 bighas 2 cotias 
and 17 dhurs of ratyatiland. I may men- 
tion that Musammat Jighri Begum gave 
a usufructuary mortgage of half of her pro- 
prietary interest in the mouza. The rent 
receipt upon which reliance is placed is a 
receipt for the rent of 1320 and 1321 in 
respect of the portion which was in her. 


- khas possession. Musammat Jighri Begum 


is the predecessor-in-title-of the plaintiffs 
and the plaintiffs areclearly bound by the 
recognition of the kothi as raiyats by 
Musammai Jighri Begum. As I have said, 
the rent receipts were in respect of the rent 
due to Musammat Jighri Regum in 1320 
-and 1321, that is to say, for the period 
ending with September, 1914. The receipt 
was, however, granted on the 9th February, 
1914, Mr. Sultan Ahmed contends that it 
is unlikely that the kothi would pay the 


- rent seven months in advance but the ans 
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swer is that the kothi sold some of these. 
lands to the defendants Ist party on the: 
25th April, 1914, and they were called 
upon to discharge their obligations 
to their landlords before the convey- 
ance in question Ex. I by which some 
-of these lands were sold to the de- 
fendants lst party on the 25th April, 1904, 
recites the fact that the rent to the land- 
lord for 1321 has been paid by the kothi. 
Mr. Sultan Ahmed contends that the de- 
fendants should have called for counterfoil 
rent receipts and the account books from 
Musammat Jighri Begum's office to show 
that the rent. wasin fact received by her 
. and a receipt granted by her, but: the 
plaintiffs have themselves purchased what- 
soever interest Musammat Jighri Begum 
` had in this mouza, and all these’ docu- 
ments would be expected to be in the posses- 
sion of the plaintitfs. f 

As I read the judgment of the learned 
Subordinate Judge, he does not reject Ex. 
I (5) as a fabricated document. He says the 
rent receipts purporting to have been given 
by the maliks are ofa date subsequent to 
the Record of Rights. They are, therefore, 
not enough to establish any tenancy in 
` the lands already recorded as proprietors’ 
land inthe Record of Rights. The argu- 
ment, inmy opinion, is wholly inadmis- 
sible. The Record of Rights, no doubt, raises 
a presumption in favour of the plaintiffs, 
but I know of no authority which estab- 
lishes that the presumption of the correct- 
ness of the Record of Rights cannot be 
rebutted by producing evidence of adate 
subsequent to the Record of Rights. I may 
point out that the Record of Rights was 
published in 1897 and there was nothing: 
‘to prevent Musammat Jighri Begum from 
recognising the kotht as occupancy tenants 
on the 9th February, 1914, which is the 
date of the receipt in question. A tenancy 
arises by virtue of such recognition and 
it is irrelevant to argue that unless the 
entry in the Record of Rights is shown to 
be wrong, the defendants Ist party cannot 
succeed in this action. The learned 
Judge then complains that Ajodheya Lal 
the Patwari of Musammat Jighri Begum 
who granted the receipt was not examined, 
but, in my opinion,. this was not necessary: 
since Sant Lal Misser proved these receipts. 
The learned Subordinate Judge then says 
that “ this receipt appears to have. been 
granted at a time when kothi’s lease had 
already expired, Hence the reeeipt is 
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useless and. shows nothing in defendant's 
favour. I regret to say that I do not follow 


this argument. Although the kothi lease 
as ticcadars had expired they were claiming 


‘to hold the land in questionas their raiyati 


‘lands. Why the receipts should be useless 
in these circumstances it is impossible to 
understand. It has been properly proved 
and the documents which would disprove 
it are presumably in the possession of the 
plaintiffs as the-successors-in-title of 
Musammat Jighri Begum. ‘These docu- 
ments have not been produced and I can- 
not have reeourses to speculative arguments 
such as those whichhave been used in 
the judgment of the learned Subordinate 
Judge for refusing. to draw the necessary 
inference from this rent receipt. I hold 
that on the 9th February, 1914, Musammat 
Jighri Begum recognised the kothi as 
raiyats in occupation of 165 bighas} 2 cot- 
tas 17 dhurs of land and that such recogni- 
tion is binding upon ths plaiatiffs claiming 
title through Musammat Jighri Begum, 

‘His Lordship then referred to the other 
documents and proceeded:—] - 

When all the evidenceis examined the 
only piece of evidence in favour of the 
plaintiffs is the entry in the Record of 
Rights, and I have already suggested that 
it is not as favourable to the plaintiffs as 
-it is claimed to be. But in favour of tha 
defendants there is evidence of recognition 
by Musammat Jighri Begum by Ram Bahan 
dur and last by the plaintiffs themselves, 
Why should we decline to give effect to 
such recognition merely because the entry 
in the Record of Rights is in favour of the 
plaintiffs ? As I have said the entry may 
be perfectly right as it stood in 1897; 
and yet the defendants may have been re- 
cognised by the landlord ‘as tenants many 
years after. i i 

There is another point which must be 
considered in this connection. The defend- 
ants complain that they were precluded- 
by the learned Subordinate Judge from - 
offering their evidence on this point for 
the purpose of establishing their .kasht 
rights. Now the present suit was filed on 
the lst: May, 1922. The issues were settl- 
ed on the 6th December, 1922. On the 
7th December, 1922, the defendants filed © 
certain documents with an unstarfiped peti- 
tion, The order passed-by the learned Sub- 
ordinate Judge on this petition is as fol- 
lows :—Defendants file certain documents 
along with an unstamped petition, Ng 


He 

P r a e 
order ‘can “be passed ‘as fo ‘its admissibility 
unless a petition duly ‘stamped. showing 
reasons of filing ib late if filed. Stopping 


Here. for á monient, I may point out that- 
the. delay, was ‘only of ‘one day,'and under- 


. ordinary “citeunistances, it is quite possible 
. fox“ party to have an idea as to' what 
dccuments.shéuld be filed inthe case until 
issues have béer framed. The issues were 
actually “fraitied on the 6th December, and; 
in my , opinion, the ‘learned Subordinate 
Jtidge- should have “exercised his ‘discre- 
tion “by accepting ‘the “documents on the 
Tih Desember:’'On the 21st’ December, 
1922, “the defendants filed those doct- 
ments again’ ‘with’ a ‘petition ` stating 
rensons of délay. Thè ~ -learned . Sub- 
ordinate Judge passed the following order: 
Let’ them: be kept with the record subject 
to admissibility ‘at the “time of hearing. 
Order KIH, r. 1 provities thatthe parties or 
their Pleaders shall”produce’ at ‘the first 
Hearing of thé suit, aH the documentary 
evidence of every -description in their pós- 
session or” power, on which. tbey-inténd to 
rely; and r. 2. provides that no documentary 
. ‘evidence in thé: posséssion or power 'of any 
‘party which should’ ‘have been“ but han 
not. been produced: in ‘accordance with tha 
` yequirements ‘of:r: Ishall be recelvéd at 
any subsequent stage ‘of the proceedings 
‘unless good cause*is shown to the satis- 
‘faction of the’ Court’ for ‘the non-produc- 
“tion thereof and the Court’ -receiving: any 
‘such évidénée ‘shall récord: the reasons for 
ko. doing. ` As lias bosn pointed out, ©. XIII, 
1. 1 does not exclude the discretion of thé 
‘Court. to reesive’ ‘any * sich: : documentary 
evidence at any subsequent ~stage- -Now 


on the `2lgt December, 1922, -the- learned’ 


_ Bubordinate Judge ‘clearly accepted the 
- reasons. ofthe delay and directed that they 
should be. kept with the record -subject to 

. admissibility’ at the-“time~of ‘hearing. - In 
. my opinion the‘learned Subordinate Judge 
‘clearly’ exercised his‘, discretion-in favour 

` of the-detendants on “the; 21st ‘‘-Deéémber 


' and -received-‘the doctiments and ‘the: only _ 


‘point that was left open’ for further éon- 
“sideration was whether- the‘documents wera 
relevant. If-he-were- not satisfied with the 
‘explanation given by the. ‘deféndaiits ‘he 
‘should have deelined to-‘receive- the docu- 


‘ments on the 21st December, -1922:- - 


"Now. this: was the ‘position on the ‘2Ist € 


. Decenther, 1922, -The' case was subsequent- 
. dy “opened. and on the 17th: -July the de- 


““fendants tendéred‘theso documents in tho =: ~~’ 
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course of the examination | of Sant Lab 
The learned Subordinate Judge rejected 
the -documents as filed late without any 


. reasons. Now as I have said, they were 


filed in the first instance onthe 7th\Decem~ . 
ber, 1922, the issues ‘having been -settled - 
on the 6th December, 1922. He himself. 
directed that the documents should ‘be 
kept in*the record’ on the 21st December, 
and,-in ‘my opinion, -it was not ‘open to him. 
to reject ‘these documents” on \'the: 17th 
July, 1923, not on the ground- “that ‘they: 
were irrelevant, but on the ground that they. 
were filed late without any reason. Now these 
dccuments -are letters, rent’ receipts, Jamas 
, bandtes efe., which according-to-Mr. Sushil 
Madhab: Malik. constitute every important 
evidence in his favour. All these dacuments 
‘were rejected -by the learned Subordinate 
Judge with the result that all the defend- . 
“anis had were some of: the-rent ‘receipts. 
and: the read-cess teturn which “had been 
filed by.the plaintiffs. Mz-8.-M. -Mullick has 
tendered all these documents in’. evidence 
before us, and. if the evidence already. in . 
the record ‘did“not ‘satisfy .me as -to the 
‘claim of the defendants -Ist party, would 
inhasitatingly--haye remanded the ‘case ‘to . 
.the ‘first: Court with a direction : that--it - 
“should take evidence for. the “purpose of 
“receiving ‘the docuimenits but-as-‘I-am satis- 
“fied that the defendants-lst party have és: 
tablished their ‘claim in ‘this -litigation, 1 
‘do ‘not think it necessary to makea direc: 
‘tion in regard tothese documents in favour 
‘of the defendants Ist party, .In‘my opinion 
‘the defendants lst-party have.established 
‘their claim:and I would allow this appeal, 
sét aside the judgment and the decree of 
the. Court ‘below and dismiss the suit with 
-costs payable by the plaintiffs in both the 
MOOUIKE:« - cet Oh Fe, eg ae 
The appellants-in the analogous appealare 
the defendants -3rd party who tely upon the: 
conveyances executéd -in -their favour. -by 
the kotht on the 15th June;- 1915: --Onithe 
‘finding “arrived: -at in: the main “appeal, 
‘they-“are clearly entitled -to ‘succeed...’ The 
learned Subordindte-Judge has found that 
“they are. the: benamidass of the plaintiffs, 
“but -there was mo. issue - on this point and 
‘no’ decision is called for so far-as this ques- 
“tion is conċĉerned. The appeal must; there- 
‘fore, be decreed. ° - ae ae ee 
Allanson, d,—Tagree” sio 2 sogo. 
“MMe NAS EB. Appeakallowed.:. `- 
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Suir No. 45°. 
: oR 1926.. > | i 
ë January 21, 1927. 
Present :—Sir George Claus Rankin, Kr., 
Ohief Justice, and Justice Sir Oharu 


- Chunder Ghose, KT. 
IMPERIAL 


f _ APPELLANTS ; 

pote, ` rersus z f 
A. BONNAN—Puarntiss —Rusponpanr. 
Torts—Causing wdétention .of goods by Customs 
Authorities, whether actionable—Suit for damages— 
Limitation—Limitation Act. (IK of 1908), ss: 36, 49— 
Sea Customs Act (VIII of 1878), ss. 18, 194—Indian 
Merchandise Marks Act (IV of 1889)-—Wrongful institu- 
tion of civil sutt—Action for damages, whether lies— 
Wrongfully obtaining injunction, whether actionable 
apart from malice—Undertaking for damages, how, 
enforced—Separate swit or application to Court— 


Treating suit as application—Slander of goods, when.” 


actionable—Praising one’s goods as superior to 
another's; whether slander—Malice; what constitutes 
—Special averment of slanderous words, necessity of, 

The plaintiff and the defendants were dealers in 
‘Gold Flake” cigarettes. 
arrived in Bombay ‘and Calcutta, the defendants who 
had, up tothen, exclusive rights of selling the said 
cigarettes.in India applied to the Collectors: of 
Customs in: Bombay and Calcutta for orders for 
detention of the plaintiffs, goods, on the ground 
among others that the importation of the said 
cigarettes by the plaintiff infringed-their trade mark. 
The plaintiff's goods were accordingly detained -by. 
the Collectors, The defendants then filed_two suits, 


one in Oglcutta ‘on the llth May, 1922, and another: 
In the High, 


in Bombay on the 22nd-May, 1922. 
* Court of, Calcutta the defendants obtained -a 
temporary injunction against the < plaintiff and. 
this injunction was dissolved: on the Sih June, 1922 
“on the plaintiff undertaking to place a certain 
sum in fixed deposit. In Bombay the defendants 
_ gave ‘notice of motion for an injunction on the 23rd 
May, 1922, but on the plaintiff undertaking not to sell 
the injunction was dissolved on the 19th June, 1922. 
The defendants’ suits were finally dismissed by 
the Privy- Council. Thereafter, on the 21st January 
1925, the plaintiff filed a suit against the defendants 
for damages, (a) for wrongfully and maliciously ob- 
taining orders of detention from the Collectors, (b)- 
for wrongfully and” maliciously prosecuting the civil 
suits, (e) for similarly obtaining an injunction against 
the. plaintiff, (dj for having applied for an injunction 
in the Bombay Court and compelled plaintift to give 
an undertaking not to sell, and (e) for publishing 
various statements slandering the plaintifi’s gous: 
Held, (1) that the plaintiff was not entitled to any 


damages for detention by the Collectors as there was ` 


no: mis-statement or malice on the defendants’ part 
and as the cause of action for such a claim was 
further barred by limitation under Art 36 of Sch. I of: 
the Limitation Act; |p. 280, col. 1.] 

(2) that the plaintiff was not entitled to damages 
for: the institution of the civil suits inasmuch as the 
bringing of an ordinary action, however maliciously 
and howevér great the want of reasonable and pro- 
bable cause will not support a subsequent action for 
= Premon [p. 285, cols. 1 & 2.] : 

uartz Hi o ining Co. v. Syre ri 
v. Smith (15), relied on. 7 £ 9) ; sa SEREN 
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When the plaintiff's goods’ 


injunction apartfrom any special: undartising givén 
by the defendants inasmuch as apart from maliçe or? 
want of probable .cause .a plaintif, cdunot recover” 
damages in an independent suit upon-mere proof that 
an injunction was granted to restrain hintfroni doing 
wliat hag since: been:held to be, within his- rights;, -[p.4 
31, col. 1. a : De tae, He i 
` Bhut Nek Pal Mistry y, Chandra Benode Pal.’ 
Chowdhury (2), not followed. = DA A 
-(4) that the plaintiff was entitled to ‘enforce an < 


_ express undertaking for damages: given by the. 


defendants to the Court in the former suit at the.. 
time ofthe granting of the injunction, even thouglr 
his proper remedy would have been-to have applied _ 
to that Court to enforce the undertaking, - and not by: 
way of .a separate suit; [p. 282, col. 2.] - = 
(5) that thé plaintiff. could ‘not seek for any relief . 
in the suit in respect of his damagés relating to tlie; 
injunction. -proceedings in the Bombay Court in view” 
of the consent order and undertaking in that Court’ 
and that this claim’also was further barred by limita- 
tion; [p. 28], col. 1.] Late a an 
(6) that the plaintif was not entitled to recover 
any damages on account of slander of goods inasmuch- 
as the defendants had stated that their goods were’ 
superior to those. of. the plaintiff, with-,a view to 
push their own business and not with the direct - 
object of injuring the plaintiff's business. |p: 288, col.” 
1 soar 4 ea : 


White v. Melliw (21), Lyne v. Nicholls (25) and 
Dunlop Pneumatic. Tyre, Co.- Lid. v. Maison Talbot. 
(26), relied on: sia Sa Da £ 

Per Rankin, C. J.—~An undertaking to the Court in’ 
a suit is not such an undertaking as amóunts ‘to. 


4 contract with the other party, nor does it ground any. 


action af Common Law. It, is- to be enforced -by . 
application to the Court to which it was given and 
in the suis or proceeding in which it‘was, given.. The. 
Court ought to be asked to enforce - the’ under- | 
taking within a .reasonable time ‘but there. jis no. 
statutory period of limitation for enforcing the same.” 
ip. 281, col. 2.) ; o’ : 
Where an independent suit is Wecessary a mere. 
application may have to be ‘dismissed ; but there the” 
plaintif has adopted amore formal and- elaborate 
procedure than he should have adopted ih -applying 
to tha correct Court, no lack of jurisdiction is in- 
volved and the question becomes one of costs and of 
discretion, [ibid ] ; : 4 
Threats to litigate or threats to boycott are un-. 
lawful only where the purpose of -the threat is. 
“wilfully and ultroneously to injure the trade of 
another” as distinct from the purpose to forward one’s 
trade. [p. 286, col. 2.} ee í 
If the words are uttered to an individual and re-` , 
petition is not intended except to a limited extent 
general loss of custom cannot ordinarily be a. direct 
and natural result of the limited slander. [p. 289, col. ` 


Per C. C. Ghose, J.—-In an action for damages for 
slander of goods the precise. words complained of, 
must be set out in the statement of claim ; it is not 
sufficient to allege that the slanderer used such ‘and - 
such words or to that effect. [p. 294, col. L.j- ee 


Appeal against the decree: of Me. Justice 
Paarson, dated the 25th January, 1926, in Suit 
No. 210 of 19 5, and reported as $4 Ind.. 
Oas. 444,” - 

- Messrs. L. P. E. Pugh and W, W. K. Page, - 
for the Appellants, f NGANA: 


eC 
“Messrs. C. Bagramand S. C. Mitter, for the 


Respondent. 7 
JUDGMENT. .. 3 
Rankin, C, J.—This suit was - institut- 


ed in January, 1925, forthe recovery of: 
- about seven and half lacks of rupees as- 


damages for a variety of acts done by 
the defendant Company. It was stated in 
the plaint that no part of the cause of ac- 
tion arose before February 1922. ` : 

The plaintiff towards the end, of 1921 
bought a large quantity of ‘“ Gold Flake” 
cigarettes on- the terms that they should 
not be sold in Great Britain. The goods 
-were two years old, they were made up in 
packets or cartons of tin, and. 25,000 ciga- 
rettes in their cartons were packed, in a 
strong tin lined case. This brand of ciga- 
rettes is very well-known as having origin- 
ally been the manufacture of W. D. & H.O. 
Wills of Bristol whose successors in “busi- 
ness are the British American Tobacco 
Company Limited. . The goods so bought 
by the plaintiff had (under a temporary 
arrangement ` necessitated apparently ` by 
the war) been manufactured in America 
and were part of a very large number of 
cigarettes which had originally been intend- 


ed for troops but which were now being dis- ` 


posed of. They had been manufactured by 
the British American Tobacco Company 
Limited itself and were thus genuine ‘Gold 
Flake’ cigarettes and not counterfeit. The 
plaintiff bought them cheap at eight or nine 
shillings per thousand. 

His case is that he contracted to buy. 
860 cases being 214 million cigarettes, that 


he disposed of some (apparently 194 , cases) . 


in Egypt and elsewhere,and that early in 
1922 he came -to India not merely to dis- 
pose of 666 cases already contracted for but 
also with a view to.establish a continuing 
market in these War ‘stocks of which 
further supplies in very large quantities 
_ were available or would become ‘available.- 

Now “Gold Flake” cigarettes- were and 
are sold in large quantities in India by the 
defendant Company which is a “subsidiary” 
or “ associated ” ` Company of the British 
American Tobacco Company Limited, the 
latter Company holding at least 80 per cent. 
of its share. The defendant Company had 
in 1910 aequired the business and trade 
mark rights of the British American Toc- 
bacco Oompany Limited so faras India, 
~ Burma ‘and Aden are concerned. For years 
it alone had been. selling Gold Flake ciga- 
rettes in India and its price to dealers was 
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Rs, 36 per thousand. It obtained its goods 
from the British American Tobacco Com- 
pany in Great Britain though it had itself 
the right to manufacture. It sold fresh 
goods of British make taking back from 
dealers any unsold goods that were old 
and unlikely to be sound. It brought out 
its “Gold Flake” cigarettes not only in tin 
lined cases but in sealed tins of fifty packet 
in such cases. ~. . f 
- The plaintiff's venture was.a very promis- 
ing one. He could afford to sellat a price 
far below the defendant Company's price. 
of Rs. 36 per thousand.. If he could dispose 


at a startof some 16 million cigarettes at . - 


Rs. 20 per thousand-he would do very well 
for himself and if he could continue so to 
dohe would do very well indeed. There 
were, however, at least two danger spots. 
So long as the public would regard his 
merchandise as good Gold Flake cigarettes 
they would prefer his article because of 
the price. But-old cigarettes do not “stand | 
up to the monsoon” so well as might be 
wished.and when, once the tin lined case 
was opened, if not before, there was certain 
to be deterioration after June, That was 
onerisk. The second was this. It was all 
very well to throw the defendant Company 
out of the Indian market despite their pur- 
chase of the Gold Flake-trade matk and © 
business but the defendant Company might 
conceive themselves entitled to object and 
this might mean: litigation. How far either 
of these risks had been considered by the 
plaintiff in advance it is difficult to say. 
Whether they were considered in combina- 
tion I do not know at all. ie 
The venture ‘began well. The plaintiff 
having arrived in Bombay on the 7th Feb- 
ruary 1922, with samples sold no less than 
220 cases to a Bombay firm Messrs. Irani 
Hormuz Sheriar and Company at Re. 23-8 
per thousand. His Counsel on this appeal 
has referred to -the correspondence passing 
between the offices of the defendant Com- 
pany at Calcutta and Bombay and between 
them and their London advisers as showing ` 
that he was “tearing their trade-in Gold 
Flake cigarettes to shreads.” It seems to 
me that at first the defendant Company's 
advisers in India did not appreciate this 
partly because they thought the goods 
would not last but infact it is clear that 
the. matter was one of great -importance - 
to the defendant Company. Mr, Abbott's 
letterof 15th March, Mr. Macnaghten’s cable~ 
received on 5th April and the cable of 
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10th April (which has been ruled out by 
the learned Judga for reasons which I do 
not appreciate) show what happened. The 
Company's Solicitors in India did not think 
they could do any thing. Mr. Macnaghten 
in England advised thatthey could. - He 
knew all about the defendant Company's 
trade marks and in a matter of this sort 
and of this importance it was most reason- 
ableřto take advice;in London. It was after 
all a question of Trade Mark Law and Mr. 
Macnaghten was their legal- adviser. It 
sesms idle to suggest that the plaintiff has 
a grievance because the defendant Company 
took adviee from him. as We 
The defendant Company decided to take 
steps to establish that the plaintiff's scheme 
was an invasion of their rights. 


ment of the marks by way of perfecting 
their equitable title under the Indenture 
of 1910 and this was not completed, till the 
10th May, 1922. Meanwhile they applied 
uaderthe Sea Customs Act to the Collec- 
. torof Oustoms at Calcutta andat Bombay 
on 12th Apriland lst May. 
tions are in evidence and state that the 
goods are liable to confiscation because “wa 
consider that the importation of the above 
goods into India is an infringement of our 
trade mark.” Indemnity bonds were given 
to the Collectors in the usual course and 
letters written to the plaintiff asking for an 
assurance that the goods would not be sold 
‘in India and threatening legal proceedings 
to restrain this. _Mattera really stood over 
to abide the result of an interview batween 
the plaintiff and the defendant Oompany’s 
Diractors which took placa on the 8th May. 
Suits were filed by the defendant Company 
in Oalcutta on 11th May and in Bombay on 


22nd May. On 2nd May, 1922, the Collector. 


of Customs at Bombay ‘ordered the deten- 


tion of the goods till Ist June as the de-- 


fendant Company said there was an in- 
- fringement of their Trade Mark and in 
order to enable them to file a suit, On the 
3rd May plaintiff's Solicitors objected and 
after taking advice from the Government 


Law Officer the Collector released the goods" 


by his letter of the 5th May. : 

The Collector of Customs Oalcutta did 
nothing till 22nd April when he -wrote 
the clearing agents Samuel Fitzs and 
Company asking what they had to say. 
On llth May an interim injunction had 
bean obtained from the Court. From an 


order recorded by the Collector upon an-- 
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other matter—the assessment of the plaint- 
iff's cigarettes for duty—we know- exactly: 
how he dealt-with the case. He was under 
no-misapprehension as tothe fact. that the 
plaintiff's goods had been manufactured 
by the British American Tobacco Company 
and were in that—the ordinary—sense gen- 
uine, but he thought there was a prima 
facie case for holding that the trade mark 
imported that the goods were the defend- 
ant Company's and that accordingly its use 


“by other dealer was pro tanto a counterfeit. 


This contention is certainly far-fetched and 
indeed erroneous and the goods were not 
realy within the provisions of the Sea 


. Customs Act, s. 18 at all. ' The relevant 


clause speaks of “ goods having applied 
thereto a counterfeit trade mark within the 
meaning of the Indian “Penal Code, or a 
false trade description within the meaning 
of the Indian Merchandise Marks Act, 1889.” 
Any detentionin Oalcutta after 11th May 
was by virtue of the interim injunction of 
that date. The detention under the Sea 
Customs Act was from Ist to (say) Tth May 
in Bombay and.from 12th April to,11th May 
in Oalcutta. : 

The chief importance of this matter lies 
in the fact thatthe learned Judge thinks 
that the defendant Company in applying 
for detention of these goods under the Sea 
Customs Act were acting maliciously. It 
ig clear that the facts ‘as to the origin of 
the goods were made quite clear to the 
Qollectors of Customs and were not inany- 
wise misstated in either application, both 
of which gave—as the ground—“‘infringe- 
ment of our trade markrights.” But it is 
said that ifone looks at cl. (d) ofs. 18 of 
the Act it is apparent that the defendant 
Company were maliciously accusing the 
plaintiff of a criminal offence and fraud, 
and were asking fora detention to which 
they knew they had no right. 
` Itis desirable to add that there do not 
appear to be any regulations under s. 19-A 
of the Sea Customs Act but proceedings of 
the character now in question are governed 
in practice by certain “ Instructions for the 
observance of Customs Officers” published 
under authority of the Government of 
India in The Merchandise Marks Manual. 
As Iread these instructions they provide 
that if the ‘informant’ is willing ‘to give 
an indemnity bond the Collector unless he 
is of opinion that there is clearly no reason- 
able cause for detention will detain the 
goodsfor a month in order to allow of a 


280 
suit being’ brought and-if. a suit-is institut- 
ed:-will detain them until.a final decision. 
by the highest Appellate Court to which the’ 
matter is taken. - > ety ane 

' The learned Judge; has held that the 
plaintiff cannot >- now -recover ‘damages: 
against the-defendant Oompany for the de- 
tention of his. goods by- the Collectors of- 
Gustoms at’ Bombay. or Calcutta; In. his- 
opinion Art. 26 of the Limitation Act ap-' 
plies and Art, 48 does- not apply. Section 
24 of the Limitation. Act -does not assist: 
“the plaintif here—ifonly because it is im- 

possible to hold that the special damage» 
flowing. from these detentions in May and- 

June- 1922 did'not result before the end 
of that year. -The only-contention, there- 
fore, which need be referred. to is that.urged. 
upom us. by’ the plaintiff's Counsel that 

Art, 49 applies because though’ the deten-. 

tion was by the Collectors, nevertheless, the- 
defendant. Company. movéd them to’ detain 
and are responsible for the: detention as- 
for their-own.act. In my opinion this. argu- 
' ment fails whether as construction of' Art. - 
49 or othérwise::. It is quite true that ‘‘-all- 


persons in trespass who aid or counsel, - 


direct or join are joint trespassers:” Petric 
v. Lamont (i);.but the wrong done by the: 
Collectors here is that being. lawfully. in 
possession- of: the plaintiff's goods . they 
wrongfully, i.e., contrary to their duty re- 
fused to deliver-possession to him and so. 
their possession became unlawful. : This. 
is what iscontemplated by the concluding 
- words of the’ first’ and .third columns of 
Art, 49. “But this cannot possibly be predi-. 
cated of the defendant Company who never 
ad possession of the goods. I think, there- 
fore, that the learned. Judge. was right. in 


holding that this cause of action is time-bar-_ 


red under Art.365 `> —— > = 

- Thedefendant Company filed two ‘suits. 
against the plaintifi—one in this Court and. 
one in the- High Court of Bombay. The 
Oaleutta suit was filedon llth, May, 1922, 
and an intertm-injunction was on that day 
obtained ex parte from Mr: Justice Greaves 
restraining the plaintiff from removing. 


from’ Bond or dealing with 100 cases. lying: 


with the Customs. The defendant Company 
gave an undertaking in damages.’ On the 
8th Jung the motion for an interlocutory 


injunction was disposed ofin the presence’ 


of both parties. The plaintiff undertook 
“to deposit Rs. 20,000- (less certain charges) 


_ (1) (1842) 1 Oar. & Marsh, 96. 
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“dismissed.by. him on 18th July, 1922. 


. 13th May, 1924. 


` he can 
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in-fixed deposit in-the Alliance Bank - and. 
the interim. injunction ‘was: dissolved,” ` 
There is`no . suggestion of. any false state- 
mént or-suppression made by the defénd-- 
ant Company on this occasion.. . Indeed; on:. 


- asking to.be referred to the. affidavits lam - 


informed that they, were not.even putin . 
evidence in the presént -casé. ..The- suit; -> 

came on for hearing promptly.. It was-heard: 
by the same- learned Judge whose decree, 
in- this. case is now.under appeal and nee i 
appeal to this Court was . dismissed on. 
lth April, 1923, and an ‘appeal to His. : 
Majesty in Council shared the same fate on. 


“'The-suit-in Bombay - was ‘filed on 22nd° 
May, 1922; and notice of motion for an’ in- 
junction was given for znd June. It was 
heardon 19th June—that is after the injunc-- 
‘tion given in, Oaleutta had been dissolved. 
On the 19th June the matter was settled’ by 
cross-undertakings: The plaintiff- under-- 
took pending the hearing: not-to sell any” 
cigarettes then in Bombay orto arrive: in. - 


“ Bombay and the defendant Company under-:' 


took in damages. The plaintiff's under- 
taking not to sell. was discontinued. by.. 
order of the Court’ on- 2nd August, 1922, : 
(soon after the Calcutta -suit had been’ 
dismissed by the trial Judge) on his agree: : 
ing tokeep an account, and this undér-~ 
taking to keep an: account came to an-end 
by order of 20th September, 1923, by” 
which time the appéalin Calcutta had been - 
‘dismigsed). The suit was abiding: the 
result of the Calcutta case and the appeals 
therein; and was dismissed on 10th. Novem: 
ber, 1924, after the decision of the Privy- . 
Council in that case. : 578 ' 
“The plaintiff says that these. suits were., 
brought maliciously and without probable `: 
cause and.that he is entitled to damages: 
accordingly; including, as I understand,” 
damages’ for the harm done to his business.. 
by the litigation which discouraged dealers; — 
from buying goods which might land them — 
in -trouble.. He says further that in this” 
suit, and apart altogether from the defend- ° 
ant Company's undertakings in damages, 
in -these circumstances recover" 
damages in respect- of the Calcutta injunc- . 
tion and of his own undertaking not to 
sell- given to the. Bombay. Court. It has 
further been maintained on his behali— 
more particularly on the authority of Bhut 
.Nath Pal Mistry. v. Chandra Benodé . Pal 
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Chowdhury Y: (2), that so far ag the Calcutta 
injunction is concerned, the obtaining of! 
it- was an actin the nature “OE trespass to` 
property andit is not unecessary for the- 


plaintiff to prove malice or “any “want of 


: probable cause. : 

At“ least two of these contentions appear. 
to- me-to be ` wrong. The plaintiff has (if: 
he has not: lost it by delay) the right “to: 
apply to thè High Court: of Bombay to. 
give him damages pursuant to the cross-' 
undertakings given to that Court on 19th 
June, 1922. In noother way can he get: 
damages for carrying out his ‘own under- 
taking whether ihe suit was or was not. 
malicious oran abuse of process: I agree 


entirely’ on this point. with the learned 
Judge. ` . f 


That, apart from aaie or want of snob. - 
able cause, a plaintiff can recover damages” 


in an independent suit (and apart from 
any undertaking ‘given by the ‘defendant, 
upon mere proof. that an injunction was’ 
‘granted to restrain him’ from doing what: 
has since been held to be within his rights 
—this too is a proposition I dissent from: 
It’ is tovbe found in the case-cited but it 
proceeds upon a misunderstanding, of such 
casea:as Clissold v. Cratchley (3)-which, are 
cases ` where: trespass . was. committed.and™ 
the defendant unsuccessfully set up as his’ 
justification an order of ‘the Court’ which- 
was’ ‘disregarded bécausa it was irregularly 
obtained by” ‘the défendant. To speak of 
aù injunction as on a par with such a case’ 
as being an act “in the nature of trespass 
to property,” is mérely to obscure matters 
by a false analogy or else to beg the ques- 
tion. : Section 93° of the Civil Procedure 
Code’ is rendered almost absurd by such a, 
doctrine. 

On the 11th ~ of May, 1922, ‘when the 
_ interim injuaction was obtained in Calcutta 
restraining the plaintiff from removing: 
‘from'bond-or selling or disposing of 100 
cases of cigarettes then lying with the 
_ Customs, the defendant Company gave an 
express undertaking i in damages, This was 
an undertaking to the Court and the 
character of such an undertaking: has been- 
discussed: in the case of Smith v. Day-(4). 
It is not such an undertaking as amounts 
to contract ` ‘with the other party, nor does 


< (2)-16 Ind. Oas.443;16 C. L. J. 3 
(3) (1910) 2 K. B. 244; 79 L. J. E B. 635; 102 L. T. 
520; 54.8, J.-442; 28-T. L, R. 409. < 
io (1882) 21 Ch. D. 421; al W: R 187; 48 D T 
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“it. ground any. action-at Common Law. It 


is tow be.enforced by. application: to the: 
Court’ to which it was given and in the 
suit or- ‘proceeding in “which it was given. 

The. right to ask for an. enquiry. as to 
damages thereunder may. be: lost. , by. delay. - 
but there is no rule that an. enquiry. must 
be asked“ for, when, the ‘injunction. is 


dissolved or when the suit is decided: 


Ex-parte Hall, In re: Wood. 45).. It is: 
clear now that although the granting 
of an enquiry as to- damages is. a 


matter upon which - the Court exercises its. 
judicial discretion, it: is not necessary that 
the party ‘aggrieved by’ the interlocutory; 
injunction: should show that his opponent 
suppressed material --facts or otherwise 


“ obtained the injunction by-improper means:. 


Griffith v: Blake (6). In the. present case. 
the plaintiff before taking action waited: 
until -the defendant Company’s appeal had 


“been disposed of by the Privy Council’ but 


he commenced this suit promptly thereafter. 
This in‘substance satisfies the general rule 
that “thé. Court -ought to: be asked ta 
enforce the ‘undertaking within a. reason- 
able. time- after it is ascertained . that the, 
injunction has’ been improperly: granted.” he 
See Hx. parte Hall; In. re. Wood. (5). 
No limitation -is provided’: -by . Indian: 
Statute Law for ‘an -application: to. 
enforce ` an “undertaking given “tor the 
Court.. It is, I think, 
plaintiff has brought’ an independent suit 


. when for this purpose he should: not -have 


done so but this Court has. jurisdiction. to ` 
treat his suit as though it were an applica- 
tion made in the previous. suit since it 
happens that both proceedings are in the 
same Oourt and have been dealt with by 
the same Judge.- Where an independent. - 
suit is necessary a mere application: may 
have to be dismissed; but. where the 
plaintiff has adopted a-more formal and 
elaborate procedure than -he should have 
adopted in applying to the correct Oourt, 
no lack of jurisdiction is involved and: 
the question beconiés one of eosts.and of 


discretion. -If the plaintiff had launched _ . 


an application in the previous suit and‘ 
asked that it should stand for hearing 
until: the matter had been finally . decided, 
in-appeal; he would “have taken : a; very 
I consider also that in 


6) g 883) 23 Ch. D, oat at p 651; 52 LŚ J. Ch. 907;-49 
L T. 375;:32;W.R 

(6) (1884) a7. oh. D Ín; 53 L Ji Oh. 965; 51 L. T; 
274; 32- W.R. 8 


clear that the .' 


bea 
this case an: inquiry as to damages could 
not have been refused as there is every 
reason to think that the interlocutory 
injunction would interfere with his 
-ehance to sell his cigarettes. [cf. Graham 
v. Campbell (7)}, 7. he 

For these reasons it hardly appears to: 
“be necessary for the decision of this case 
that we should discuss the proposition that: 


if A maliciously and. without probable . 


cause brings a suit against B and. with- 
out suppression of facts, mis-statements or 
other improper means, obtains an interlo- 
cutory injunction, an action will lie at Oom- 
mon Law for the damage done tohis -business 
by the injunction. But I think it right to` 
say that this proposition is one to which 
I refuse assent. I respectfully agree with 
the observations of Fletcher, J., in Mohini 
Mohan Misser v. Surendra Narain Singh (8) 
and with the decision in that case. It is 
the duty of a Judge before ‘granting an 
injunction to satisfy himself that the plaint- 
iff is not without reasonable and prob- 
able cause—indeed to satisfy himself, that 
it will stand a higher ‘test. Unless the 
malice of the plaintiff results in some form 
of misstatement or leads the plaintiff to 
suppress some fact or facts it was his duty 
to lay before the Court, I have much 
difficulty in seeing how the granting of 


the injunction is causally related to the. 


plaintiff's act orstate of mind. The present 
case is probably unique in that no attempt 
is made to prove what was laid before 
the Court or that it contained any element 
of falsity. The granting of an injunction 
is a judicial act in the fullest sense: it 
is not a ministerial order or an order of 
course or mesne process or a necessary 
incident of any particular jurisdiction. 
The Quarte Hill Gold Mining Co, v, 
Eyri (9) :is not really directed to 
“the present question but to the question 
whether a plaintiff has a cause of action 
from the mere bringing of a suit or other 
proceeding. I observe that in one well- 
known text book (Clerk and Lindsell on 
Torts, 7th Edition, page 654):it is suggested 
that the observations in that- case (at page 
684) made by Brett, M. R.,show that in no 
case can a person who has maliciously and 


(7) (1878) 7 Oh, D. 490 at p. 494; 47 L. J. Oh. 593; 88 
T W.R. 2 


L. T, 195; 26 W. R. 236. | 
(8) 26sInd. Cas. 296; 42 O. 550 at p. 556; 21 O. L.J. 


68; 18 O. W. N: 1189. < 
(9) (1883) 11 Q. B. D. 674; 52 L. J. Q. B. 488; 49 L.T; 


429; 31 W. R. 668, 
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unreasonably set the law in motion absolve’ 
himself from the consequences which he 
invited and brought to pass, by the sugges- 


‘tion’ that their immediate cause was a`.: 


mistake on the part of the Judge. On 
this view doubt is thrown upon Daniels v. ` 
Fielding (10). A careful perusal of the. 
learned Judge's argument in criticism of 
what Martin, B., said in Johnson v, Hmerson.- 
(11) leads me to think that this is a mis- 
understanding of what he said. His point is 
that damage to credit results from the 
mere present action of a bankruptcy peti- 
tion and that Martin, B., has failed to: 
notice this special feature of that kind of 
petition. Of the proposition imputed to’ 


-him I think it, quite. likely that he would 


have thought as of Martin, B.’s doctrine— - 


-its fault is that it is too large. 


There is nothing in the second sub- 
section of s. 95 of the Code orin Art. 40° 
of the First Schedule of the -Limitation 
Act, 1908, which is inconsistent with what -- 
I have already said. These indeed are ` 
curious places in which fo expect to find 
the law asto the conditions. upon which’ 
a suit for damages caused by an injunc- 
tion is sustainable, and it cannot be dis-- 
puted that upon some conditions such a 
suit is competent as where an injunction has 
been procured by fraud. ` . 

For reasons already given I think, how- . 
ever, that itis within our power to make 
an-order such as would have been more . 
properly asked for by an applicalionin a 
previous suit. But as a. large body of 
evidence has been taken in this case and 
as the plaintiff has sought the judgment 
of the Court as to the amount of damages 
to which he is entitled, I propose that in 
ordering the inquiry this Court should 
give. a decision upon one important matter 
for the guidance’ of the officer conducting 
the inquiry. I refer here. tothe question.. ` 
whether or not the plaintiff can as part of ` 
the damages caused by the injunction, 
recover damages for loss caused to him’ ' 
by the cancellation of two contracts for the. 
purchase of cigarettes from Messrs. Venis 
and Company. In para.18 of the plaint 
the plaintiff says that the Army and 
Canteen Board cancelled 258 cases’ of 
cigarettes by reason of which he was put 


‘to a loss of Rs; 1,09,549. In para. 16 he 


““(10) (1846) 16 M. & W. 200; 4D. &L. 329;-16 L. J- 
Ex. 153; 153 E. R. 1159; 73 R. R. 453 


i ÖD (1871) -6 Ex. 329; 40 L. J. Ex. 201; 25 L; T. 
37. i 
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says that 160 cases, portion of 220 cases 
which he had contracted to sell in Bombay 
have not been.shipped to India, but in 
Ex. -O as the -summary of his claim 
which the learned Judgs has acted 
upon, he definitely istates of these 160 
cases also that they were concelled by 
sellers in England. Now it appears that 
the cancellations relied upon are cancella- 
tions made by the plaintiff himself and not 
by his sellers, On the 17th of May, 1922, he 
wrote to Messrs. Venis and Company “ Re- 
garding my order of the 24th December for 
five million cigarettes, I very much regret 
to inform you that owing to an injunction 
served upon me by Messrs. Imperial To- 
bacco Co. of India Ltd., here which res- 
trains me from importing these goods, I 
shall not be able to take delivery of the 
cigarettes and, therefore, please cancel same 
and oblige.” On the 6th June, 1922, he 
wrote to Messrs. Venis and Oo., “I am in 
_ receipt of your letter of the 16th May for 


which I thank you. Inote that you can still - 


make arrangements for the delivery of the 
goods. But I regret to inform you that 
owing to an injunction brought against me 
by the Imperial Tobacoo Co. in India, I am 
restrained from importing these goods and 
they have commenced proceedings against 
me. Therefore I regret I cannot accept your 
kind proposition. Thanking you for the 
same.” Thisis said to refer to 6 million 
cigarettes. Now the Calcutta injunction 
was granted ex parte on the llth of May 
and referred only to 100 cases then lying 
with the Customs. The injunction was 
dissolved on the 8thof June. As I under- 
. stand the reasoning of Brett, L. J., in Smith 
v. Day (4) damages tobe paid by virtue of 
an undertaking are not necessarily confined 
to proximate and natural damages but may 
pbeenlarged either by reasonthatthe opposite 
party had notice of all the circumstances 
or by reason that the case is one for the giv- 
ing of exemplary damages in view of fraud 
or malice. But itis tomy mind reasonably 
clear that in respect of neither cancellation 
was the plaintiff's conduct rendered reason- 
able by the ex parteinjunction; as. to the 100 
cases in Oaleutta, the plaintiff did not even 
wait to see what view the Court would take 
when he appeared -to put his case before it. 
The Oourt in fact dissolved the injunction 
on the8th June. The plaintiffs conduct 
` may well have been reasonable in the sense 
that he now saw that he was involved in 

litigation about questions of “ Trade Mark” 
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law or by reason of the fact that he was not 
prepared to peril too much upon his chances 
of success, His claim that the contracts 
were cancelled against him is anything but — 
candid and I am of opinion that this matter 
ought not to be canvassed again at the en- 
quiry which we direct. It is upon this con- 
dition only that I am prepared to direct such 
enquiry. ` re ee 

I turn now to consider whether the plaint- 
iff is entitled to damages by reason of the 
mere bringing and prosecution of the {suits 
in Oaleutta and Bombay.- I do not doubt 
that the existence of this litigation came 
readily and quickly to the notice of the trade. 
I do not doubt that the agents of the de- 
fendant Company informed their customers’ 
in the trade and the persons whom they em- 
ployed to canvass for orders, of the facts 
that they had started these proceedings. I 


. do not doubt either that some dealers refus- 


ed to buy the plaintiff's goods because they - 
did not wish to offend the defendant Com- 
pany; others because the. defendant Com- 
pany would refuse to deal with them or to 
deal with them on thesame favourable terms 
as before; others because they anticipated 
that they too might become involved in 
litigation if they dealt in plaintiffs goods; - 
others again because they were definitely in- ` 
formed that the defendant Company were 
prepared to assert their rights to prevent 
the plaintiff's cigarettes being sold in India 
by bringing whatever suits were necessary 
to establish and enforce their alleged right.- 
The learned Judge hasheld “that the de- 
fendant Company made full use of the liti- 
gation in Bombay and Oalcutta with its 
attendant threat of trouble to others ds an 
obstruction to the plaintiff and as a deter- 
rent.” He has further held that the suits 
“ were throughout designed as a disparage- 
ment of the plaintiff's goods and an obstruc- 
tion to the unfettered exercise of his rights” 
as a trader, of which I have no doubt the ` 
Company made the fullest use the whole 
time of the litigation lasted and whenever 
occasion so required.” These observations 
of the learned Judgeare to be coupled with 
his finding that the defendant Company 
were actuated by malice and that their case 
had no reasonable or probable cause. 

These findings taken broadly make an im- 
pressive case of hardship and oppression.. 
It is, however, necessary to remember that 
while the plaintif might have been wll en- 
titled to seize the opportunity afforded by 
the existence of war stocks, to drive the de- 


‘BBL > 


wh | 


fendant Company out of.the market, he was 


notin law entitled to rely upon the "defend- 


ant’s passivity: in “the face. of his laudable 
endeavour’ the defendant‘ Company, were 
certainly entitled; if they. chose, to “protect 
themselves by refusing to deal at all’ with 
‘any person who sold the plaintiff's goods, 
| This-complaint may -be put upon, on one 
side. -The-rest of this formidable indict- 
i ment may, I think, be examined under two 
heads; The first head i is the bringing of the 
suits, the second is-the' question. of -threats. 


As regards the bringing of the suits I think 


the relevant authorities -are Savile v: 
Roberts. (12): ` 
. already cited to which I would add 


Wren v. Wield (13), Pitt v. Donovan (14), 


The recent case of Sorrel v. Smith (18), al- 


though -the- immediate subject-matter - is 
illegal combination or conspiracy; is I think 


particularly valuable because it takes ac- 
count of the right of a rival trader to-for- | 
ward or-defend his trade and it examines ` 
the notion of: malice in “connection. there- | 


with; 
Where damages are sought for the mere 


bringing and prosecution of a civil suit two. 


main quéstions emerge. The first ‘question 
is-the leading element in Quartz. Hill's 
case (9). That question isa question of the 
remoteness‘of:the damage. The mere insti- 
- tution ofthe proceedings may having” re- 
gard totheir character involve damage to 
credit or reputation, damage to property: in 


the sénse that the defendant is put to ex- 


damage to’ the person: 
that he is liable- 


pense, _ or 
the sense 


in 
to arrest. 


In such cases that damage.in not remote - 


but in any ordinary case ‘the broad canon 
is true that in the present day, and. accord- 
ing to our ‘present law, the bringing. of an 


ordinary: action, however maliciously, and’, 


however great the want of reasonable and 
proper cause, will not support a subsequent 
„action for- malicious prosecution....... The 


Counsel for the plaintiff Company have- 


argued this case with great ability, but they 
could not point to, a single instance since. 
Westminster Hall began to be the seat of 
. justice in which an ordinary action, similar 
to the actions of the present day, has been 
- considered to justify a subsequent action on 
(12) (1697) 1 Ld. Raym. 374; 91 BR. 1147. . 

(13) ee aa B. 730; 10 B. & S. 51; 38 L. J. Q. B, 


327; 20 L. T. 1007 
da) (1813) LM. 68. 639; uw R. R. 535; 105 E. R. 


(15) (1925) A- O. 700; ot L. J. Oh, 3475; 133 L. Ty 
370; 69'S. J. 641; 41 T. L.R 529, 
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and Quartz HilWs. case (9) 


- this answer; 
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: the. ground that it was brought maliciously. 
and without reasonable -and probable. cause. - 
- Quartz Hill's case (9). Lord Bowen in saying | 


‘this-had clearly before his mind ‘that ang. 
“entally matters connected “with” the action, =: 
‘such as the publication of the’ proceedings > 


‘inthe action, may do aman an injury; an 


' Brett, M. R., in deciding, that a petition to. ` 
‘wind up a Company was within. the excep- 
‘tion mentioned in Savilev. Roberts(12), stated. - 
_ “the present case, therefore, is reduced to this í 
isa petition’ to wind up ~ 


a Company more like an action „charging : 
fraud or more like’ a` bankruptcy petition.” 


Ifinjury to the fair fame of aperson is not: 


for this purpose a consequence of an. action 


charging fraud, it is impossible to contend - 
. that injury to his business’ is, 


in such a 


ele 


case asthe present, a consequence of the ` 


mere bringing of the suit. 


The secend question which arises in cages: 


of this ‘sort is. as to.what is meant by- 


malice. 


When we turn from.criminal pros A 


sécutions to civil cases:special consideration. ' 


_toemploy the process of the Criminal Court - 
Save for the purpose of vindicating public 


permanner. This‘may be mere spite or it - 
may be something quite different such as 


the desire, by abuse of the criminal process 
to obtain money or other properties or to 


induce the person prosecuted to come to a` 


compromise. : Now in a civil suit the. ob- 


taining of money or property. or the asser- 


tion of valuable rights is the declared object - 
of the plaintiff. He is entitled, if he thinks: 


that he has chances of success, to put the 


matter to the test and in this way it is daily . 
experiénee that Courts of Law are invited to. 
do things which it would be most unreason- ` 


able for them todo. When two people are 
competing for the same market success on 


the part ofthe one necessarily involves in-` 


jury to the other except indeed the market ` 


be capable of expansion soasto admit them 


both. Holt, O. J., in Savile v. Roberts (12) in ` 


dealing with the second “objection” gives 
between the suing of an action maliciously, 
and the indicting of a man maliciously. 
When a man‘sues an action, he claims a 
right to himself, or complainsof an injury 
done to, him; 


Me 


and if .a man, fancies he ‘has. 


` is here nécessary: A prosecutor has no right © 


“order and justice. If there is no. reasonable- 
ness in his charge, that of itself raises: at 
- least a suggestion that he is acting from 
. Some other motive and that he is serving | 
some private end in an oblique and impro- 


“There is a great difference _ 


[i06:1. O: 19277’ 
a tight, lie may sue an action......Ifthen the: 
law will permit a man to make a false 
claim out ofa Court-of Justice, (i. e: out- 
side a Court of Justice). a fortiori when’ he 
Proceeds to assert his right in a ‘legal 
course.” In Wrenv. Wield .(13) Blackburn, 
_ J. stated “thatan action-.-may be ‘brought, 
under such circumstances as to render it 
morally wrong and:injurious in fact, is cer-- 
tain, though. the authorities leave it in 
doubt whether, under. any circumstances, 
the person so sued can recover damages for 
the vexation and annoyance caused to him by: - 
the false suit.” He refers to the case re~ 
ported in Maynard’s Long Quinto, “that 
for bringing a suitso manifestly wrongful to 
the defendant’s own knowledge, an action 
might be maintained.” He refers to'a case 
of Sir G. Gerard v. Dickenson (16) where 
the defendant ‘had’-brought -a suit alleg=- 
ing against her own knowledge that a 
certain lease, “which was a forgery and 
which -she -knew - was a -forgery gave 
Her . title to the land. It is- clear from 
his judgment that the furthest limit to 
` which Blackburn, J., was prepared:-to go 
was that “if a man sue mo in a proper 
Oourt, yet if his: suit. be utterly without 
ground of truth; ant ‘that certainly Known 
to-himself,-I may have an action of the case 
against: him for the -undue vexation and 
daniage that he putteth.me unto by his ill: 
practice.” -The -cdse before him was one 
in which the defendant ‘had. warned persons 
who had purchased. or were intending to 
purchase machines from the plaintiff, that 
the: machines:sold’ by. the plaintiff. were 
infringements of the defendant's patents and 
that-if they used the-machines he would 
claim royalties andshould take legal-pro- 
ceedings.. The” actual ‘decision ‘was-‘as ` 
follows: ‘‘If;'therefore, the plaintiffs had 
‘given evidence, on which the Jury tight 
‘properly. find .that the defendant-made the 
‘communiéation ‘to the intended purchasers 
‘mala. fide; -aid without -any .intention to 
dnetitute : legal proceedings at all against 
the purchasers, -so “that it was not ia step 
taken .:in “support of- his real or- fancied 
right against the purchasers, but-entirely 
‘out: of malice. against the plaintiff; ‘or on 
- which the Jury might have'properly. ‘found 
cthat the “defendant “did -not (to use‘Lord 
‘Holt’s phrase) so ‘much ‘as falicy ‘he had 
a right, but, as Lord: “Hobart says, knew 
| ‘gertainly that his‘claim - was-utterly without 
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ground, of -truth, we are inclined to think 
that it- would Have been proper to leave’ 
that evidence to the-Jury-in support of the 
plaintiff's ‘allegation ‘that the defendants. 
letter was false - -and ‘malicious: In ‘the 
judgment of Lord Oave, L; -O., in Sorrell v. 
Smith (15) it is stated ‘in: effect that there: 
is some authority for-the view: that-it is 
actionable for one person wilfully: to injure 
a man in his trade if damage results to him; 
‘This, however, is guarded by ʻa proviso 
to the.effect that -if the real purpose 
is not to- injure an ‘other, but to 
forward or defend one’s-own trade, then 
no wrong-js` committed and no action will 
‘lie, although damage -to another ensues, 
Of malice the Lord Chancellor -stated this: 
“In some cases ‘malice’ is postulated’ as an, 
element in the tort which Iam ‘considering: 
If the word means ‘only thatthe act compi 
lained of is wilfully and knowingly’ ‘done; 
or that it is done for, the purpose of injuring 
another, then it is-rightly used-in this con- 
nection, But there is’ @ tendency to inter: 
pret ‘malice’ as connoting personal enmity 
or spite or some other evil motive; “and as 
such “a ‘motive is neither an essential 
element ih the offence nor conclusive ofthe 
offence -having been’ committed, it séems 
better to forego the usé of the word.” -~ ` 

- I propose in- ‘view of these authorities 
to consider in the light of the judgment 
of-the: learned Judge whether the ‘defend- 
ants’ suit was brought with the knowledge 
that ib -had'no chance, of success -and for 
purposes other than the ‘purpose of en-. 
déavouring to -establish in Courts of Law 


. that the defendant'Company had the right 


‘to object to the-plaintiff’s -importations and 
whether the defendant. Oompany’s’ desire 
“was to injure. the trade of the plaintiff ag 
distinct from the desire to forwatd or 
defend ifs owntrade. Itis suggested ‘that | 
the defendant Company's ease was essential- 
ly absurd ‘because -the ‘plaintiff Company’s 

‘cigarettes liad been made'in America by 
‘the successors of-W.D. and . H. O.. Willis 
-of Bristol.. Two case’ have been cited- to 
‘as whieh I think dispose ofthis contention 

‘Imperial Toboceo Co., (Newfoundland) Lid., 
tv. Duffy (17) and- Dunlop Rubber Co.” v, 
“Booth &'Co. (18). It is necessary, therefore, 
-to see whether -it canbe imputed: to'the 
-défendant’ Company ‘that their *superior 
- (17) (1918) -A..0,-181; „Ja Py O; 50+ 118-12. 9, 
KU Om ice. naa 
- =: (18) (1026) 43 R. P OF 1304 


t. a 
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A 
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officers were well aware. that they had no 


case for claiming that their assignment of 


all the Indian rights in the Will's trade 
mark, should carry a similar consequence. 
It cannot I think be contended on a perusal 


of the proceedings at the trial or in appeal’ 
. that the defendant Company were treated ` 


_ by the Courts as persons advancing’ an 
idle claim. The case offered no little scope 
for dispute upon the principles of law 
applicable. Nor was it one in whichthe 
-careful sifting of somewhat numerous 
and complicated considerations was un- 
necessary. The learned Judge who tried 


the case gave a very clear analysis of the 
whole matter butI do not findin his judg- 


- ment dismissing the suit an indication that 
he found the decision of it to be, noticeably 
free from difficulty. In matters of trade 
mark law the Directors of a Company are 
necessarily in the- hands of their legal 
advisers. In this case they had received 
from the Solicitors in India, advice to the 
effect that the law was against them. Their 
legal experts in London ‘took another view 
for.the reason, asI think that they failed 

‘fully to appreciate the consequences in 
India of the lack of statutory title to a 
trade mark. These consequences havé in 
the course of the case been worked out with 
reference tos, 22 of the Trade Marks Act, 
1905 which authorises the “splitting up” 
of a trademark territorially. Iù any view 
the burden of proof lies heavily upon the 
plaintiff to show that:the defendant Oom- 
pany were persuaded that Mr. Macnaghten 
was wrong and the Indian Solicitors were 
right. In deciding appeal to the Courts of 
Law they must have known not merely that 
they were committing themselves to seme 
expense but that they were taking the risk 
of an adverse decision which might affect 
them seriously in future. If the learned 


‘Judge has meant to find that the defendant. 


Company throughout the. whole history of 
.the litigation was intentionally riding for 
„a fall, that they were not really endeavour- 
ing or hoping to establish by a judicial 
decision the right which they cldim, but 
well-knowing that they would ultimately 
lose, brought the actions for the sole purpose 
of obstructing plaintiff in the exercising 
of rights which they knew to be his, 
I respegtfully differ from his conclusion. 
‘It certainly was, not merely the object, but 


the declared purpose of the defendant ` 
- ;Oompany to prevent the plaintiff from selling 
_ these cigarettes in India, The plaintif had 


n 
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at least several opportunities for consider- - 
ing whether the case made against him was 
transparently hollow.’ One was when he. 
gave his undertaking to the Bombay High 
Court: another was when he decided to 
cancel the two contracts'with Venis & Co.” 
already mentioned. I do not know what. 
transpired on the 8th of June, 1922, before- 


Mr. Justice Greaves, but his order puts the 


plaintiff upon termsas to making a deposit 
with the’ Alliance Bank asa condition of 
dissolving the ex parte injunction. I will.” 
assume for the present purpose that in- 
applying to the Collector of Customs the 
Directors acted mala fide in the sense that 
they claimed a relief to which they knew.- 
that they had no right. Even so it is a 
different question whether in taking steps 
to approach a Court of Law for the decision 


-of their claim, they knew that they had no 


right whatever or were merely suing to 
serve an oblique and improper purpose. The 
plaintiff has, in my-opinion, wholly failed to © 
show that either suit was brought mala fide, 
without belief that the defendant Company 
had-any reasonable cause or from oblique ` 
motives Other than a motive to make their 
case good in furtherance of their- own trade 
interests. I do not see that ‘their case, 
though it turned out tobe bad and has 


been overruled for reasons which I do not: 


presume to challenge, was in any way such 
astomake it wrong or unreasonable for 
them to lay it before the Court. i 

With regard to the allegation that the. 
defendant Company maliciously threatened 
to harass the plaintiff's customers with 
vexatious litigation, I do not know what 
thréats in particular if any the learned: 
Judge has considered to be proved andI 
fail to find this allegation in the plaint. It 
appears to me that what I have already said 
is sufficient to dispose of any questionas 
to threats—whether threats to litigate or ` 
threats to boycott, as such threats are un- 
lawful only where the purpose of the 
threat is “wilfully and ultroneously to 
injure the trade of another”. as distinct 
from the ‘purpose to forward one’s trade; 
Sorell v. Smith (15). s ‘ 

The-plaintif further claims damages 
for what.. is sometimés shortly called . 
“slander of goods,” i. e., for statements false, 
made maliciously or without lawful occa- 
sion, and causing him special damage.. go 

Paragraph 11 of the plaint pleads this 
cause of action as follows: “The defendant” 
Company -fhrough - its. oficera; ` soryantg 
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and agents throughout India rumoured and 
caused to be rumoured and circulated 
statements 


wore inferior in quality.and otherwise than 
“they represented to be, and they were other- 
wise than in a sound and good merchant- 
able condition and that they were inferior 
to those by the defendant Company, that 
they were not genuine Gold Flake cigaret- 
tes, and that the plaintiff had no right to 
import and sell them as such.” 
The allegation ofspecial damage refers 
to all the ‘other grievances as well as 
‘to this, viz., the injunction, the detention 
by the Customs, and two suits, etc. Para- 
graph 12 states: ‘“Byreason of the afore- 
said conduet and acts of the defendant 
Company, its servants, agents, etc, the 
plaintiff failed to find a market for the ciga- 
rettes imported and arranged by him tobe 
_imported into India and agentsand dealers 
` refused to purchase and sellor advertise or 
expose for sale the said cigarettes imported 
by the plaintiff as aforesaid with the result 
that by reason of the said wrongful and 
. . malicious acts and conduct of the defendant 
- Company, the plaintiff was put to consider- 
‘able loss and expenses particulars where- 
of are hereinafter set out.” Speaking 
` roughly the special ddmage for which he 
claims is his whole loss by reason of the 
failure of his venture. ; 


` The pleadings disclose no particulars of - 


the time when, person to whom, or by 
whom the alleged “rumours” were set on 
foot—in fact no particulars of publication 
: whatsoever nor any specific statement what 
“on any occasion was actually said. No 
. particulars were applied for. . 

. The trial took place in November, and 
“December, 1925. -In July, 1925, the plaintiff 
. examined one witness on commission in 
: Bombay and in August, 1925, another before 
> this Court de bene esse. From the evi- 
‘dence of the former Merwan Hormusji 
Irani the defendant Company got before 
trial notice of two occasions on which slander 
of goods was-said to have been uttered. 
‘In the evidence of the latter (a dismissed 
“gervant of thé defendant Company called 


. Carr) I cannot see that there is any indica- 
reference to any slander now’ 


. tion of or 
`. relied upon or anything else that looks like 
slander of goods, 
in August examined de bene esse Mr. Abbott 
their Ohairman andIsee in his eross-ex- 
pmination no reference to any other elanders 
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to the effect that the Gold. 
‘Flake cigarettes imported by the plaintiff ` 


The defendant Company ` 


$6 
uttered by him or in his présence save a. 
reference to one of the two occasions already 
mentioned. The witnesses examined by 
the defendant Oompany in July on com- 
mission in Bombay are asked nothing about 
slanders. 

Atthe hearing in December, 1925, the 
plaintiff called nine witnesses including 
himself. The -plaintiff's evidence-in-chief 
upon this part of thecase forms questions 
258 to 266 and contains only the most- 
harmless hearsay. The only witnesses called | 
to speak to any question of slander of goods 
are Ardeshir Khodadad, Kali Pada Roy, 
N. N. Chakrabarti and M. N. Jarvar. The 
learned Judge deals specifically with two 


only of the alleged slanders—one said to have 


been uttered by Carr to Khodadad in March 
or April 1922 and another said to have been 
uttered by Mr. Ryan and Akhil Palin July 


-1922 to Kali Pada Roy and his partner’ 


father N. N. Chakrabarty. = 

On the hearing of this appeal it appeared 
to-us that this part of the case as presented 
by the pleadings was: not at the time of 
the trialin afit condition to be tried and 
that it would be as well to require a state- 


“ment from the plaintiff of particulars of 


those slanders which he claimed to have 
proved. Accordingly particulars were filed . 
alleging 18 several publications - five ‘of 
which were, in our opinion, afterthoughts in 
no way within para. 11 of the plaint and 
dealt with neither by cross-examination nor 
by the learned Judge as substantive counts 


: in the case. Theattempt made was intelligi- 
_ ble in view of the plaintiff's difficuties as to 
limitation. These five newcounts are based 


upon letters and the charge is. that the 
defendant Company published them to their 
typists and staff, to the Collector of Qustoms 
and the Imperial Bank. It seems reason- 
ably clear that neither Oounsel nor the 
learned Judge at the trial were aware that 


- they were assisting at the investigation of 
“any such case. 
“must be disallowed altogether. 


In my opinion these counts 
They’ 
appear to amount to be acontention that for 
the defendant Oompany even to claim that - 
the plaintiff's goods infringed their trade 
mark rights wasan actionable wrong. 

. There remain eight allegations of slander 
of goods and itis our duty to examine each 
in the light of the findings of tact come 
to bythe learned Judge. As I read his 
judgment the only finding of untrue state- . 


-ments made by any one for whom the 
defendant: Oompany can be responsible ig 
ae ee ae = 


‘ ‘inferior to ` the defendants, 


ER 
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‘that while.it is Bde s that the plaintiff's goods 
-were old and true, that his packing was 
‘Company's 


ant’ ` servants “when ` warning 


‘dealers that -these were not the goods, | 


of the defendant- Company “impressed . 
on dealers a non-existent. difference in 
‘the quality `of the. goods.” 
“to bea slender foundation for: an-action of 
“this character brought against arival trader 
‘and I am not surprised'that. learned Counsel 
‘for the ‘plaintift | is -not quite , “content 
„with it. 
. [Ħis Tonio. then referred ” to the“ “evi- 
dence and proceéded:—) 
With regard to these allegations of miie 
“of goods,: as the defendant Company did not 
““ehooke to .apply for particulars I am. quite 
“prepared “to hold: that the plaintiff may 
.found-upon any occasion -as to ‘which he 
“made a substantive case at the trial includ- 
-ing-the occasion spoken to by.M, M. Jarvar 
who was his. last, witness called, ‘provided 


-always that: ‘the - ‘cage. made comes. fairly | 


„within para.. 11. of. the plaint. ` : But Lam 
-not - prepared 4 to allow'the plaintiff to. pick 
> out BREW. cases - ‘from the. correspondence or 
“from answers given in ‘cross: "examination by. 
ithe plaintiff's witnesses. . 

, It. will-be..observed’ that: all ihe occasions 
“on “which slander of goodsi isspecified éxcept ; 
the twelfth and thirteenth (which refer to 
- letters, dated: lst and 14th :J anuaty,* 1924, 
Sent ‘to the. Imperial Bank) are occasions ‘in | 

1922. The learned Judge bas. held’ that 


they: are covered by Art.-36 of the Limita- ~ 


“tion Act and are time-barred, But -he says 
“that it is. “a fair. inference to draw from the ` 
‘evidence that. the ‘statements alleged and 
~complained of continued tothe extentdlfeady 
“mentioned to bo repeated within .two- years . 
before. suit,” _Accordingly,. as I understand, 
` part-of -the, damages. which he Awards is 
awarded for false and malicious» statements 
“made by. persons., unknown to; pêrsoni” üh- 
“known upon ;oçcasiòns-and,at timés as to ` 


‘which the only information. -is that they | 


: were subsequent to Je anuary. 1923. -All that 
vis, known as to the content of “thésé. state. ` 

- "ments is that: they affirmed “a non-éxistent | 
+, difference i in.the.quality. of the. goods.’ ” What ` 
-is supposed-to be known: as to the spécial. 
damage, caused ‘is.still mêre, ‘difficult’ to , 
~understand.. Because, though’ the -léarnéd ` 
„Judge has- disallowed. the claims in’ respect 
„of detention of goods -by” the. Oollectors of ` 
‘Customs -at Bombay’ and. Calcutta, in -in,:Tea- 


È 
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This seems- 


cps of Be undertaking given by “the sii 


[106 1.-0. 1927]. 

"plaintiff to the ‘High’ Court of Bombay ‘and 
-in respect ‘of all alleged slanders of goods 
prior-to January, 1923, he has in‘the end 
awarded damages on the basis ‘of compensa- 
tion tọ the plaintiif for the whole of his loss" 
of profit on all the ‘cases destined for the 
Indian market’ which he had’ contracted’.to 
“buy, 7. e., 666 -ċásês.. I ami not quite sure 
_ what the. figure of Rs, 23-8 Tepresents but, 
“I thinkit-is* intended as the average price 
“which “the plaintiff “could -have’ obtained 
-if- the defendant Company’ had never’ in,- 


` ‘any way clainied ‘that. he was ‘infringing 


-their trade mark rights or that, their-own 
- goods were superior in quality: to his. ` 
“With all respects to the ‘learned Judge I 
cannot assent to this way of dealing with | 
‘the’ case so far as it is’a case of slandër- 
of goods. The defendant Company is doubt- 
less responsible for ‘the statements’ of agent 
or servant acting. ‘ ‘within the scope of his 
“authority” “(in the wide sense given to -that 
phrase by modern’ law), provided thatthe: 
were false statemente made maliciously-c or 
- without, lawful oécasion. Ta the present: © 
case malice is-on “any view an essential: and 
“I-do’ not: undérstand how malice or falsity. 
‘or Special damage , an be attributed i ih the 
vogue. A <t 
--, As „the quéstion, of special “damagè éntets. 
. into. ` “questions ` of limitation 1 desire “to 
“observe that mo single one of the slanders 
n referred to:in the plaintiff's, particulars | filed 
Jan this, Coùrt is” within the ‘doctrine -of - 
Ratéliffe: v: Evans (19). Proper particulars 
would haye shown in each case the loss of 


“the “particular customer or dealer to whom . 


` they “were spoken’. or some. other really ` 
‘specific damage flowing from ‘the publica | 
stion to. him: Léetham v. Rank (29). 2°77 
“hé statements heré founded: on are” “not 
` statémehts pritted. in g “newspaper” “or 
“made at dn auction’ or. to the’ ‘public , or 
Aoa, fluctuating. ‘and “transitory | ‘class “of « 
-spérsons vnknown- to ‘the plaintiff. ‘Neither . 
thé ; ndturé nor the, “circumstances. in’ any 
case require the admission of evidence of 
-general loss of business ab the natural ‘and 
direct’ result produced: If is in order- to 
“get out of the Téquirement of alleging. and 
_ proving actual:tetiporal loss with: _ certainty 
and precision in each ‘cage that the plaintif . 
‘here claims -to multiply by.: an imaginary 
“Ruriber whatéver-he has ‘proved. In “my 
opinion he has’ proved no specific insténce.: 


sires Sis 


- 40 W.R. 518; 56 J P; 837,;-- - pie 
(0) ee i ee a 


-(19). (189252. 9. B. 524; 6ILL, Je QB. 535; 6. L, T, 
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‘or six instances. all within limitation. One 
dealer refuses to buy, another cancels his 
“purchase, another goes on buying as before. 
“If the words are uttered to an individual, and 
‘repetition is not intended except to a limited 
extent, general loss of custom cannot ordi- 
miarily ‘pe a direct and natural result of the 
‘limited slander” [cf. Ratcliffe v. Evans (19).] 
Proof ofa conspiracy to slander the plaint- 
iff's goods, proof of twenty slanders part of 
‘a course of. conduct, proof of orders to 
a” group of servants to go out utter- 
ing slanders throughout a market—this 
‘might bring a case to the same level as 
a case of publication in a newspaper and 
require the Court as a matter of common 
-Bense to let in evidence of general loss of 
‘business. But where isthe necessary proof ? 
The caseis not a case of conspiracy or 
illegal combination as learned Counsel for 
the plaintiff expressly concedes. If the num- 
ber of specific instances proved does not 
show slander broadcast what is the evidence 
‘to contradict the évidence of Abbott and of 
‘Selfe? Is itthe evidence of the dismissed 


servant Carr? or Jawar’s évidence—not put 


to Carr of what Oarr said to him? -Carr’s 
evidence in cross-examination is that practi- 
cally it was left to them todo what ‘they 
liked so long as they did nothing wrong. 
‘He does algo say that he- was told to 
tell thé -dealers that. the plaintiff's goods 
‘were old stock from the army and were 
inferior in quality. This last.element does 
not appear-in his statement as to what he 
actually said to the dealers. It seems, how- 
ever, highly reasonable to suppose that if 
“the defendants Company were selling fresh 
stock from England witha superior form 
of protection from the weather and were 
asking Rs. 36 per thousand they would 
. represent to dealers that these goods were 
better than the plaintiff's, who charged a 
bare three-quarters of their price. Other- 
‘wise they could hardly hope to sell their 
cigarettes: -at all, I pass over,the state- 
ments of the plaintiff to the customs on 
the question of duty. That the question 
is ‘one of opinion is clear enough, Sheriar 
says he gave some of plaintifi’s cigarettes 
to two or three customers to test them-and 
-that he relied on their opinion and his 
-own also:- He. does not smoke himself 
but he did not think there was. any differ- 
*énce between plaintifi's and defendant's 
-cigarettes, He would not pay the ‘same 


“price for goods twoyears old ag for fresh - 420 


A 


imbipran fosato EÒ. v.. BONNAN: 
“But letit be assumed that he has proved three ` 
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goods. - Carr says the ‘plaintifi's’ cigarettes - 
were absolutely sound and marketable 
when they first came to Bombay. Khoda- 
dad says the quality was equal. Das says 
he had no complaints, Bonnan Sheriar 
says they were fresh goods and saleable 
and he had no complaints. Kali Pada did 
not compare them. with the defendant's 
but. says they were of good quality and 
condition and sold ‘easily. Chakrabarti 
‘says some customers would choosé the one 
and some the other. The assistant from 
Samuel Fitze & Company says they thought 
the plaintiff's goods to be soundin condi- 
tion and quality: and when they’sold they 
had no complaints. Jawar who says-he 
is an’ expert asked how the plaintiff's goods 
compared with ‘the defendants’ replied 
“Not much, difference". and “Practically 
the same.” It was putto Mr. Abbottin 
cross-examination that at the previous trial 
‘an experienced dealer. gave evidence that 
the plaintiff's cigarettes were the better, 
He saysit is a question. of opinion and 
that ordinarily dealers and smokers would 
not detect the difference at ‘once. Ris 


letter to London on 10th May, 1921, said `- 


the plaintiff's goods were in surprisingly 
‘good condition but “they - bmoke rather. 
nastily in our opinion.” .On this evidence 


_I fail to see why a claim that the fresher 


and dearer goods’ were better should not 
come within the principle that trade com- 
petition is no wrongor why malice should . 
be imputed to the defendant Oompany's 
servants for their efforts to pursuade 
dealers that their article was superior: 
White v. Mellin (21) and Hubbuck & Sons v. - 
Wilkinson Heywood & Clark (22). In 
“slander of goods” the burden of proof of, 
falsity is on the plaintiff and, inmy opin- 
ion, he fails. to prove this statement to- be 
false. 

In these circumstances I do not 
propose to discuss the question of limita- 
tion asto this head of claim but, in my 
opinion, s. 24 and Art. 386 give the 
plaintiff two years from the accrual of 
special damage. 

In my judgment this appeal should be 
allowed. Treating this suit as an applica- 
tion in Suit No. 1610 of 1922 for an in- 
quiry as to thesum to which the, plaintiff 
-is entitled as damages: for loss Caused to 


(21) (1895) A. O. 154; 64 Èu E Ch. 308; 11 R 141; 72 
L. T. 334; 43 W. R. 353; 58 J. P 
Ne 18 L, B, 86; 68 L, T 'Q. By 34; 79 LT, 
t ' . 
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him -by the injunction granted therein on 
llth May, 1922, we should order that such 
inquiry be held in the said suit by the 
Official Referee and direct that in ascer- 
taining the said sum the Official. Referee | 
do not include any loss accruing to the 
plaintiff. by reason ‘of the cancellation of 
the contracts referred to in the.plaintifi’s’ 
letters of 17th May, 1922,and 6th June, 
1922, to Messrs. Venis & Co. Quoad ultra 
the suit should be dismissed. The plaintiff 
must pay to the defendant Company (1) 
their costs of this appeal and also (2)-their 
-costs of thesuit before the learned’ Judge 
less a sum of Rs. 300 which we assess as the 
reasonable costs of an application for an 
inquiry as to damages. - . aa 

It is desirable to make clear that except 
for the direction just mentioned as to the 
“cancelled contracts the question of the 
amount of damage caused by the injunc- 
tion is: at large. The figure of Rs. 238 
mentioned by.the learned Judge was arrived 
aton a footing which is not consistent 
. with our decision andthe Official Referee 
‘will bein no way bound by it, g 
- The ‘inquiry should be treated as an 
‘urgent reference. 

“GO. C. Ghose, J.—This is an appeal 
against a judgment delivered by my 
learned brother Mr. Justice Pearson on 
the 25th January, 1926, by which he 
` held that the plaintiff was entitled 
to recover damages from the defendant 
Company on account of certain wrongful 
and malicious acts alleged to have been: 
done by the latter. A i 

. The facts giving rise to the litigation, out 
of which the present appeal has arisen, are 
‘to be found, among other things, in 
Ex. DD, being the judgments delivered, in 
a previous litigation between the parties, 
by Mr. Justice Pearson on the 18th July, 1922, 
by the late Chief Justicé and Mr Justice 
‘Richardson onthe 10th April, 1923, and 
‘by their Lordships of the Judicial Com- 
mittee of the Privy Council on the 13th May, 
1924. It will, therefore, and also inview of 
the judgment just delivered by my Lord, not | 


“be necessary for mè to state in detail here- - 


in the facts involved in the present appeal, 
except in so far as may be necessary, 

In the action in which the’ said judg- 
ments Were pronounced, the present appel- 
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-sigheées ofithe trade-mark-and goodwill: for 
‘India; had been importing into and. selling 
in India. It appeared that the present 
plaintiff -having bought as . surplus War 
stock, over 21 millicns of the said ciga- 
rettes cheaply in England from purchasers 
from the manufacturers (who had granted 


“to the present. appellants the sale rights 


for India) was ablé to undersell in India 
) It was held in 
‘that litigation that the sale by the present 
plaintiff in India of the said cigarettes in- . 
volved.no breach of contract, misrepre- 
sentation, or infringement of the rights of 
the present appellants, and that. it had not 
been shown that the latter had acquired 
any independent reputation as importers 
‘of the said cigarettes. Their Lordships of 
the Judicial Committee held confirming 
the judgments delivered in this Court that 
the present appellants’ suit was not main- 
tainable. [See Imperial Tobacco Co, of 
India, Lid. v. Albert Bonnan and Bonnan & 
Co. (23).] i 

: On the 28th, February, 1922, and on the. 
8th March, 1922, the first lot of the plaintiff's 
goods arrived in. Bombay and Calcutta 
Yespectively and he sold certain cases to 
dealers. Thereupon the present appellants 
who had, up tothen, exclusive rights o 
selling the said.cigarettes in India, applied 
40 the Collectors of Customsin Bombay 
and Caclutta for orders for detention of 
the plaintifi's goods, on-the ground, 
among others, that having regard to the 
trade history of .the appellants’ cigarettes 
and the acquisition by them, as pur- 


chasers of the goodwill in India ofthe 


business with which the trade-mark 
“Wills’ Gold Flakes” was associated, the 
importation of the said cigarettes by the 
plaintiff (who was not one of the appel- 
lants’ customers) infringed their trade 
mark. The plaintiff's goods were accord- 
ingly detained by the Collectors of 
This 
-was done inorder to allow. the appellants 
an opportunity of having the matter ade 
judicated upon in the Civil Courts. ; 
Thereafter, two guits, one in this Court 
and another in the Bombay High Court 
-were filed on the llth: and 22nd days of 
Mey, 1822, respectively. Onthe first mens 
tioned date, application having been 


lants sought to restrain the plaintiff from . 


selling in India a- well-known brand of 
cigarettes, ndmely “Wills’ Gold Flakes" 
Which, for many years, (hey alone, 38 Ags 


(28) 80 Ind, Cas, 1013; 51 I. A. 269; A, I. R, 1924 
P. ©. 187; 26 Bom. L, R. 683; 2 Pat. L, R, 280; 47 M, 
L. J, 69; (1924) M. W, N, 602; 20 L, W, 495; 51 C, £02; 
9 O, W, 81 (P, Q,). Í 
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made by the -appellants. an interim injune- 
tion was issued by this Court restraining 
the plaintiff, his servants and agents, from 


disposing of certain cases of cigarettes - 


then’ lying with the Customs Authorities 
in Calcutta. The application for injunc- 
tion’ was disposed of by this Court inthe 
presence of both sides onthe 8th June, 
1922, when, it appearing that the present 
plaintiff had’ placed a sum in fixed de- 
posit of Rs. 20,000 into the Alliance Bank 


of Simla, it was ordered that the interim. 
injunction referred to above should stand | 


dissolved. It was stated in the order of 
the 8th June that the present plaintiff's 
claim for damages, if any, owingto the 
interim injunction having been granted 
was reserved. In the Bombay suit the 
present appellants gave notice of. motion on 
the 23rd May, 1922, for a similar injunction 
against the present plaintiff. The applica- 
tion in the Bombay Court was disposed of 
on the lyth June, 1922, when the present 
plaintiff, who. was the- defendant,- having’ 
given an undertaking not to dispose of or 
in any way deal with the cigarettes then 
in Bombay or to arrive in Bombay, the 
application stood over by consent of 
. parties till the hearing of the suit. Sub- 
sequently, by an order of the 2nd August, 
1922, the then defendant's undertaking 
of ‘the lyth June, 1923, was vacated, as he 
agreed to keep an account: of thesale of 
the contents of the cases of cigarettes 


mentioned in -the plaint in the Bombay. 


suit, without prejudice to the rights of the 
defendant, if any, to claim damages con- 
sequential onthe order of the 19th June 
1922, i 

On the 2lst January, 1925, the plaint in 
the present suit was put on the file and 
in it the present respondent complained 
that. certain acts which had been done 
by. the present appellants were , malicious 
and wrongful and he accordingly claimed 
damages for seven and half lacs of 
rupees. The acts complained of are re- 
ferred to in paras, 6 to 11 of the plaint, 
and they may be classified as follows:— 

` (a) Wrongfully and maliciously applying 
to the Oollectors of Customs in Bombay 
and - Calcutta and obtaining from them 


orders for detention of the plaintiff's. 


goods. , 
(b) Wrongtully and maliciously institut-. 


ing and prosecuting suits against the 
plaintiff in the High Courts in Bombay and 
Oaloutta, ; 
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. (6) Wrongfully and maliciously obtaining. 
an inj 5 
this Court as referred to above. 
- (d). Wrongfully and maliciously giving’ 
notice of motion for an injunction against 
the plaintiff in the Bombay High Court in 
which proceeding the plaintiff was made 
to give an undertaking on the 19th June, 
1922. - 
(e) Wrongfully and maliciously publish- 
ing various statements slandering the 
plaintiff's goods. . 

Mr. Justice Pearson held’ that the con- 


duct of the appellants in regard to the - 


proceedings before the Collectors of Oustoms: 
in Bombay and Calcutta was malicious and 
without reasonable and probable cause. He 
also held thatin filing the two suits in. 
Bombay and Oalcutta and in proceeding 
with them as they did, the appellants 
acted maliciously and without reasonable 
and probable cause. He found that the: 
appellants did make and circulate state- 
ments slandering the plaintiff's goods, and. 
he finally came to the conclusion that the 
plaintiff had suffered damages by reason 
of the said acts on the part of the appel- 


-Jants. According to Mr. Justice Pearson, 


the plaintiff started off very well in Bombay- 
in the matter of the sale of his cigarettes, 
but instead of findinga fair field for his 
goods, he found himself faced with obstruc-- 
tion after obstruction, maliciously. raised. 
by the appellants’ courses of delay, dis- 
paragement of his goods, assertion of 
unfounded, rights—all of which interfered’ 
with the plaintiff's right to trade in his 
goods in the ordinary way. In short, Mr. 
Justice Pearson came to the conclusion 
thatin this case the appellants had acted. 
mala fide and with ulterior motive from 
beginning to end, He, therefore, directed 
an enquiry for ascertainment of damages 
sustained by the plaintiff under heads Nos. 1 
to 5, both inclusive, in Schedule A to the 
plaint on the basisof an uniform rate of 
Rs. 23-8 per thousand cigarettes. 

The appellants’ case has been elaborate« 
ly argued and I propose to examine whe- 
ther -the plaintiff's said claims for damages 
are sustainable in law or on facts. To 
start with it appears that in respect of 
claim (a), the ‘orders for detention of the 
plaintiff's goods in Bombay ang Calcutta 
by the Collectors of Oustoms was made 
under the provisions of theSea Customs Act 
‘(Act- VII of 1878) under the usual” indem- 
nity from the appellants on- the ground 

T 


unction against the plaintiff.from - 


` 
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that the Banda: ‘shiek the plaintiff had 
imported: into India bore a counterfeit 
trade mark. Whether they bore a counterfeit 
trade mark or not, it is quite clear that 
the provisions under the Sea Customs Act 
are in some cases to ke read with the 
provisions of the Indian. Merchandise 
Marks Act (Act 1V of 189) relating to 
false trade description and that they are’ 
intended not only for the protection of 
manufacturers and merchants against the 
piracy of their marks, but also for the 
protection of the public against the supply 
of goods of an inferior or unknown quality 
under cover of a well-known brand. As 
I read the provisions of the Sea Customs 
Act, as amended by the. Merchandise 
. Marks Act, it is clear that although ordi- 
narily action thereunder is taken upon in- 
formation received from the manufacturer 
or merchant aggrieved, there is nothing 
to prevent the Customs. Officers from acting 
upon their own initiative, The sections of 
the Sea Customs Act which were referred 
to at the hearing before us are es. 18 and 
19-A. The appellants might have taken an 
exaggerated view of their rights, but it. 
appears that the Oustoms Officers really 
proceeded in this matter to act in accordance 
with the instructions for the observance 
of. Customs Officers appearing on page 
11 of the Merchandise Marks Manual 1985) 
issued by the Government of India, Be 
‘that as it may, what happened in. this case 
was this. The appellants were and are 
“ the successors in India of Messrs. Wills; 
who were the original manufacturers of 
Wills’ Gold Flake cigarettes, The business 
of Messrs. Wills in course of time changed 
hands and was eventually acquired-by the 
British American Tobacco Co., Ltd., who 
became the owners of the several "trade 
marks of Messrs. Wills’ several brands 
of cigarettes, including the trade mark of 
the Gold Flake cigarettes. In India, the 
sale of Gold Flake cigarettes was in the 
hands of the British American Tobacco 
Co. (India) Ltd Thetwo Companies were 
separate and distinct, andthe last named 
Company acted as sellers and distributors 
in India of the products of the former 
Company. Theappellants-entered into an 
arrangement with the two Companies refer- 
red to above sometime in 1910, the effect 
of which was that the appellants thence» 
forward carried on business in India ag 
bellers and distributors of the goodsmanu- 
gactured bythe British American Tobaceo 


duphbrad FOBACCO | CO. v. “A RONNAN; | 


ri66 1.0. 1997). 


Co. Ltd., including ‘theGold Flakecigarettes, 
a place of the British American Tobacco 
(India) Ltd.. They (the appellants). 
really purchased the Indian business. A 
formal assignment of the goodwill of the 
business carried on in India by the first- 
named Company with all trade marks 
used.in the said business, including’ 
the trade mark relating.to Gold Flake 
cigarettes was.executed in favour of the 
appellants on the lith April, 1922, and it 
was completed sometime in .May, 1922, -It 
appears on the, evidence that at first the 


appellants were doubtful as to whether ~ 


they were at all entitled to apply to the 
Collectors of Oustoms in Bombay and 
Calcutta for orders for detention of the’ 
plaintiff's goods; but shortly before the 
12th April, 1922, they received certain advice 
from their Solicitor in London to the effect 
that the plaintiff's goods, labelled as they 
were, were. infringements of the trade. 
mark of the Gold Flake cigarettes and, 

therefore, a violation of the right which 
was in the appellants. There are two 
telegrams from the London Solicitor Mr.- 
Macnaghten; one is dated the 4th April, 

1922, and the other dated the 10th April,. 
1922, This last telegram was not admitted. 
in evidence in the Court of first instance, 
The reasons for the exclusion of-this tele-. 
gram from the record do not appear cn 
the record itself and are not appreciated, 

Obviously it was a material document and, 

in my opinion, ‘should have been admitted 
in evidence. It has been used before us at 
the hearing of this appeal and it should be 
on the record. It appears from the two 
telegrams referred to above that it was 
thought by the professional -advisers in 
London of the defendant Company, i. ¢.,. by 
expertsin trade mark law that there were 
substantial grounds for approaching the 
Collectors of Customs in Bombay and 
Calcutta with a request for detention of 
the plaintiff's goods, The appellants then 
proceeded to take action. 

The grounds urged in the requests made 
to the Collectors of Customs in Oaleutta 
and Bombay are set out on pages 123 and 
140 in Part II, Vol. I of the Paper-Book 
and they are as follows:— 

“We consider the importation of the 
above goods into India-as an infringement 
of our trade, mark in W, D. & H, 0. Wills’ 
brand of Gold Flake cigarettes. We have 
been manufacturing and marketing the 
brand for many years past and haye lying 


* 
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and‘ well-established "sole; ‘right’ to the 
mark id India. Our-packet label beard the 
words; ‘this label is issued by the Imperial 
Tobacco- Oo. of ‘India, Ltd., successors 
in India to W.D. & H. O: Wills!" On 
these applications being made, orders for 
detention of the plaintiff's goods “were 
passed by the Oustoms Authorities, The 
‘goods in Bombay were released from 


detention by the Collector on the 5th May, ` 


1922, the detention having beenfor a very 
brief period, fi. e. from the lst May, 1922. 
. As regards the goods in Calcutta, they were 
detained from the 12th April, 1922, to the 
19th June, 1922, when the order for release 
- was passed by. Mr. Lloyd, Collector of Ous- 
toms in Oalcutta. The detention in Oalcutta 
‘from the llth May -was really by virtue 
of the injunction issued by this Court. - 


“Now the first question which arises for 
‘consideration is whether the present plaint- 
iff has; on the evidence before us, substan- 
tiated his contention that the statements 
made to the two Collectors of ‘Customs 
‘were untrue in fact, that the said statements 
‘were made maliciously, and, without 
reasonable and probable cause and that he 
‘has suffered special damage thereby [see 


the case of Nemi Chand v. Wallace (24).] 


From what has been stated above, in my 
opinion, there cannot be any doubt: that 
the appellants did really believe in what 
they had stated to the Oustoms Authorities 
“and that there was no mis-statement of fact 
“on their part. On the evidence on-record, 
. ‘both oral and documentary, I am not’ pre- 

‘pared to say that the appellants had made 
‘Statements to the Oollectors of Oustoms 
which.were untrue in fact and untrue to 
their knowledge, or had acted maliciously 
“in the proceedings before the said ‘Oollect- 
ors. The plaintiff has, in my opinion, 
entirely failed to bring his case within 
the rule laid down by the Oourt of Appeal’ 
in the. case of Nemi Chand v. Wallace (24). 
So much on the evidence; but the plaintiff's 
claim on this head is bound to fail for 
another reason, namely, that it is, having 
regard to the dates set out.above, barred 
by limitation under Art. 36 of-the First 
Schedule to the Limitation Act; as was 
“indeed held by the learned Judge at the 
bottom of page 528 of the Paper Book, Part 
I. It was urged that Art. 49 applied to 
this part of the plaintiff's case. In my 
opinion, Art. 49 does not apply at all; the 


- (24) 94.0, 495; 11.0, W.N. B37 9 we 
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‘detention of the plaintiff's goods was not 
by the appellants. -- > - et 
I will now deal with claim (e), which is 
11 of the plaint, 
which’ runs as follows: -““The defendant 
Company through its officers, servants and 
‘agents throughout India rumoured and 
caused- to be rumoured and circulated 
(statements) to the effect that the Gold 
Flake cigarettes imported by the plaintiff 
were inferior in quality and otherwise 
than they were represented to be, and that 
they were otherwise than ina sound and 
good and merchantable condition and’ 
that they were inferior to those sold by 
the defendant Company, that they were 
‘not genuine’ Gold Flake cigarettes 
and that the plaintiff ‘had no ‘right’ to 
import and- sell them as such.” The learn- 
ed Judge's finding on this point is summed 
up in the following words: | ‘Undoubt- 
edly the. Company's servants were going 
round warning dealers that they would 


` not: be responsible for the plaintiff's goods. 


There isno harm in that and they could 
properly employ the wholeof their organiza- 
tion in broadcasting itto the dealers. 
There seems to be no doubt, however, that 


. they went further and wrongly impressed 


on dealers a non-existent difference in 
the quality of the goods, and also mada 
full use of .the litigation in Bombay and 
-Calcutta withits attendant threat of trouble 
‘to others asan obstructionto the plaint- 
‘iff and as a deterrent. That is a clear 
impression. which I retain after hearing. 
the evidence.” The learned. Judge further 
added, in dealing with the question .of 
limitation raised on behalf of the defend-' 
ant Oompany as an answer-to this part of 
the plaintiff's claim, the following,—“In 
so far asthe cause of action may be slander 
of title or slander of goods the limitation 
would be éither one year under Art. 25 or 
two years under Art. 36: the latter is, in 
my opinion, applicable. in the circum- 
-stances for I think the action would be 
on the case. Nevertheless I think it is a 
fair inference to draw from ‘the evidence 
that the statements alleged and complain- 


ed of, continued, to the extent alreddy ` g 


mentioned; to be repeated within two years 
before: suit, particularly having’ regard to: 
the continuance of the prevtous. suits 
which throughout were designed as a 
disparagement of the plaintiff's’ goods and 
an -obstruction tothe unfettered exercise 
of his rights as a trader, of which I have no 


- 904 = : 
doubt the Gompany;made the fullest ‘use 
the wholetime the litigation lasted, and 
whenever’.océasion so required. I am 
-not prepared to say that in any view of 
_the matter the Company is excused by 
the principle that a trader is entitled to 
-protect his own property and his own 
‘interests because I think in this case there 
“was mala fides and ulterior motive from 
`.the beginning until the end.” It will be 
‘seen from the above that the learned 


Judge laid particular stress on the pendency: 


of the previous suits for founding his 
conclusion that slander of the plaintiff's 
` goods had been going on. : 

Now, in an action for damages for 
slander of goods the precise words com- 
plained of.must be set out in the state- 
ment of claim ; there are many authorities 
that it.is not sufficient to allege that the 
. slanderer used such and such words or to 
‘that effect. Has this rule been complied with 
- in the present instance by the plaintiff ? 
‘In my opinion para, Il of the plaint 
‘offends in every way against 
cardinal rule; and it is surprising that 
‘the defendant ,Company, should not have 
insisted in the Court of first instance 
on full.and_ sufficient particulars “being 
furnished to them before the pleadings 
were closed, in respect of the matters 


alleged or suggested in para. . 11 
‘of the plaint. However, at the hear- 
ing before; us, learned Counsel ` on 


behalf of the plaintiff has furnished us 
with anumber of particulars of the statė- 
‘ments complained of and “we have been 
taken through them. ' ‘ 

It is said that Mr. Selfe, who was employ- 
ed in the Bombay office of the defendant 
Company stated to certain people in Bom- 
-bay, whose names are given, that the plaint- 
iff's cigarettes were inferior in quality to 
the defendant Company’s cigarettes, that 
they were “kharab” that they were old and 
net fit forsale. Itis further said that Mr. 
Abbott had also used similar language in 
respect of the plaintiff's cigarettes. Now 
all this is said to have taken place between 
August and May 1922. Between March or 
April and August21922 Mr, Carr, who was 
employed in the Bombay office, is alleged to 


have stated to a dealer named Khodadad’ 


that the plaintiff's goods were not genuine 
‘and that if Khodadad dealt in ‘the same, 
he would suffer loss. It is further alleged 
that in July, 1922, one Akhil Paul, aservant 


“of the. appellants, ‘stated to oné Kalipada 
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‘Roy that the plaintiff's cigarettes had beer 


purchased at auctionand that if he sold 
them he would incur loss. There is also the 
statement alleged to have been made to 
one Naren Chakrabutty that the plaintiff's 
cigarettes were not genuine and that he 
would have difficulty in selling them, 
Now, the written instructions to the Bombay 
office `of the defendant Company which were 
given on the 23rd March, 1922, and which 
must have been present in. the minds -of 
the officers in the employ of the appellants 
(and these must have been the instructions 
given in the Calcutta office) were as 


-follows:—‘‘Please warn all -dealers that 


these goods are not put on the market by 
us and that we cannot accept responsibility 
in any way whatsoever for goods which do 
not bear our name.” Abbott has given 


evidence in this case and he has categorical- < ` 


ly denied that in talking to the witness, 
Sheriar about the plaintiff's cigarettes he 
had said anything at any time beyond this, 
namely, that the plaintiff's cigarettes were’ 
not the defendant Company's and- that 
the defendant Company would not be res- 
ponsible for them. Mr. Selfe has also given 
evidence and like Mr. Abbott he has also 
categorically denied that he ever made 
any remarks about other people's goods. © 
Mr. Millesstated also that all thathedid was 
to warn dealers that the goods were not of 
the defendant Company's manufacture and 


“that the latter did not accept any responsi- 


‘bility for them. The conversations alleged 
to have taken place between the witness ' 
Oarr and Khodadad have not been re- 
lied upon by the-learned Judge and. it 
is, therefore, unnecessary for me to refer to 
them. As regards thé statements said to 
have been made to Kalipada Roy and Naren 
Chakrabutty, I see no reason why I should 
not accept the evidence of Akhil Paul and 


-Mr,-Ryan. I find that the plaintiff has not 


made out any case as regards the said alleg- - 
ed statements. Nor do I think that the 
plaintiff has made out any case about the 
alleged conversations between Carr and 
Rustom. Theother statements complained 
of, were in the written complaints to the 
Collectors of Customs in Calcutta and Bom- 
bay, the letter to Messrs. Samuel Fitz & Co. 
dated the 19th April, 1922, and the letters 
to the Imperial Bank of India, Calcutta and 
Bombay, dated the Ist and 14th . January; 
1924, raspectively. In these cases also the 
plaintiff has not made out, any case at all, 

Now, to succeed in an action for slander 
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of goods, the plaintiff must allege and prové 
(1) that the statement complained of was 
made of and concerning his goods; (2) that 
it was false; (3) thatit was published mali- 


ciously, i.e. with the intention of injuring” 


him and (4) that he has suffered special 
damage thereby. A trader is entitled to 
commend his own goods and state that 
_they aye better than the goods of another 
and if he does so, no action will lie against 
him, whatever damage may ensus from such 
statement [see White v. Mellin (21)} Itis 
otherwise where a trader does not limit 
himself to a comparison of his goods with 
those manufactured by another trader and 
a mere statement that they are inferior in 
quality to his own, but goes further and 
makes an untrue statement of fact about 
his rival's goods—for example, where he 


states that they are rotten or unmerchant-_ 


able. In such a case like this, an action on 
the case will lie, provided it can be proved 
‘that- such. statement was published: mali- 
ciously and that special damage has ensued 
[see Lyne v. Nicholls (25).] Itis not malice 
if the object of the trader is to push his own 
business, 
‘must be done with the direct object of 
injuring the other person's business. There- 
fore, the mere fact; that it would injure that 
other person's’ business is no evidence of 
malice [see Dunlop Pnewmatic Tyre Co., Ltd 
v. Maison Talbot (26)1 This being the state 
of the authorities, I have.carefully scrutiniz- 
ed the evidence of Sherier and Khodadad 
and of the other witnesses on theside of the 
plaintiff taken along with the evidence of 
the officersof the defendant Company and I 
have come to the conclusion that no-state- 
ments in slander of the plaintiff's goods 


were made by the officers of the defendant. 


_ Company which would give rise to a cause 

of action. Iam not unminodful that it was 
alleged on the plaintiff's side that the plaint- 
tiff’s goods were said to have been describ: 
ed by Mr. Selfe and officer of the defendant 
Company, on one occasion a3 being ‘kharab’ 
-or unmerchantable; but I am unable to place 
any reliance on that piece of evidence. In 
“ what context was -the word used, if used at 
all? I have grave-doubts ifit was at all 
used. The learned Judge says that the 
statements alleged and complained of con- 
tinued to .be ‘repeated within two years 

before suit. Where is the evidence in 


(25) (1906) 23 T. L. R. 86. : 
< (26) (1904) 20 T. L: R. 579.at p. 38}, 
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support of this statement? Itis possible 
and indeed likely that the rilani ne 
instructions to their officers.to see that their ` 
rights are protected so far as the market was 
concerned; but I do not find on the evidence 
that lying reports about the plaintifi’s 
goods were made by the Company's officers 
or were authorised by them. if ever made 
or that they were repeated from time ta 
time within two years before suit. There- 
fore, on the facts I: must hold that the 
plaintiff has failed to make out any case 
whatsoever in support of his claim (e), as 
set out in para. 11 of the plaint.- His.claim 


-for damages must also be held to be barred 


undi s. 24 and Art. 36 of the Limitation 
ct, 

I now proceed to consider the case set up 
by the plaintiff under claim (b), as set out 
above, | viz, wrongfully and . maliciously 
instituing suits against the plaintiffin the 
-High Oourts in Bombay and Oalcutta. On 
behalf of the appellant it has been contend- 
ed before us.on the. authority of the case 
of Quarte Hill Gold Mining Co. v. Eyre 
(¥) that no action would lie against the 
defendant Company for having brought the 


-guitsin the Bombay High Court andia this 


Court referred to above. Brett, M. R., in 
that case observed as follows:—‘I’ entirely 

agree that even although civil proceedings — 
are taken falsely and maliciously and with- 
out reasonable or probable cause, neverthe- ` 
less no action will lie in respect of them, 
unless they -produee some damage of which 


‘the law will take notice.” 


Bawen, L. J., observed as follows:— 

“I start with this, that at the present day . 
the bringing of an action under our present 
rules of procedure, and with the conse- 
quences attaching under our present law, 
although the action is brought falsely. and ~ 
maliciously and without reasonable or prob- - 
able cause, and whatever may be the 


‘allegations contained in the pleadings, will- 


not furnish a ground for a subsequent com- 
plaint by the pérson who has been sued, 
support an action on his part. 
for maliciously biinging the first action. 
To speak broadly, and without travelling 
into every. corner of the law, whenever a ' 
man complains before a Court of Justice 
of the false and malicious legal proceed- 
ings of another, his complaint, Pin order 
to give a good and substantial cause of ` 


` action, must show that the false and mali- 


cious legal proceedings have been accom- 


' panied by damage. express or implied 


596 


The reason why; tomy mind, the bringing 
‘of an action under. our present rules of 
procedure and under our present law, even 
- iit is brought without reasonable or prob- 
able cause and with malice, gives rise to 
mo ground of complaint, appears to me 
easily. to be seen upon referring to. the 
-doctrine laid down by Holt, O. J., in Savile 
-v. Roberts (12), He there said that there 


were three. sorts of damage, any one of 


which would be sufficient to support an 
‘action for malicious prosecution. ‘(1) The 
damage toa man’sfame, as if the matter 
whereof he is accused be scandalous. And 
this was the ground of the case between Sir 
Andrew Henleyand Dr, Burstal: Raym. 180... 
(2) The secondsort of damages, which would 


‘support such an action, are such as are: 


done to the person; as where aman ‘is put 
in danger to lose.his life, orlimb, or liber- 
ty, which has been always allowed a good 
foundation ofsuch an action......... (3) The 
third sort of damages, which will support 
-such an ‘action, is damage to a man’s pro- 
sperty,as where he is forced to expend his 
money in necessary charges, to acquit him- 
self of the crime of which he is accused, 
which is the present charge, . That a man 
in such case is.put to expenses, is withont 
doubt, which is an injury to his property, 
and if that injury is done to him malicious- 
‘ly, it isreasonable that he shall have an 
action to repair himself.’ Itis clear. that 
Holt, O. J., considered. one of these _ three 
-heads of damage necessary to support an 
action for malicious prosecution. To apply 
this test. to any action that can be. conceiv- 
‘ed. under our present mode of procedure 
and under our present law, it seems to me 
that no mere bringing of an action, although 
it is brought. maliciously and without 
reasonable or ‘probable cause, will give rise 
to -an action for malicious prosecution. 
In no action, at all events in-none of the 


ordinary kind, not even in those based upon’ 


fraud where there are scandalous allega- 
tions in the pleadings, is damage to a man’s 
fair fame the necessary and natural conse- 
„quence of bringing the action. ` Incidental- 
ly matters connected with the action, 
such as . the publication of the proceed- 
ings in the action, may do a man. an 
injury; but the bringing of the action 
is of isself no injury to him. When 
the action istried in public, his fair fame 
will be cleared, if it deserves to be cleared: 
if the action is. not. tried, his fair- fame 
annot be assailed in any way by the bring- 
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ing of the action. Apply the second head 
of damage, namely, those injuries which 
are done to the person: the bringing of no 
action under our: present: law and under 
the ordinary rules of procedure will in- 
volve as a necessary and natural conse- 
quence damage to.the person. -The third 
sort of damage, the existence of which will 
support such anaction as this, is damage 
to a man’s property. Thesame observation 
applies to this third head of damage, - The 
bringing of an ordinary action does not as 
a natural or necessary consequence involve 
any injury to a man’s property, for this 
reason, that the only costs which the law 
recognises, and for which it will compen- 
sate: him, are the costs properly incurred 
in the action itself. For those the success- 
ful defendant will have been already com- 
pensated, so far as the law chooses to com- . 
pensate him. Ifthe Judge refuses to give 
him costs, it-is because he does not deserve 
them: if he deserves them, he will -get 


_them in the original action: ifhe does not 


deserve them, he ought not toget- them in 
a subsequent action. Therefore, the broad 
canon is true. that in the present day, and 
according to our ‘present law, the bringing 


-of an ordinary action, however malicious- 


ly, and however great the want of reasonable 
and probable cause, will not support a sub- 
sequent-action for, malicious prosecution. 
“I do not. say.that if one travels into 
the past and looks through the: cases cited 
to us, one will not find scattered observa- 


‘-tions and even scattered cases which seem 


to show thatin other days, under other 
systems of procedure and law, in - which the 
consequences of actions were different. from 
those of the present, day, it was supposed 
that there might be some. kind of action 
which, ifit were brought maliciously and 


` unreasonably, might subsequently give rise 


to an action for malicious prosecution. It 
is unnecessary to say that there could not 
be an action of that kind in the past, 
and it is unnecessary to say that there may 
not be such an action in the future, al- - 
though it cannot be found at the present - 
day. The Counsel for the plaintiff Company’ 
have argued this case with great ability; 


- but they cannot point toa single instance ` 


since Westminster Hall began to be the. 
seat of justice in which an ord inary action, 
similar tothe actions of the present. day, 
has beén considered to justify a subsequ- 
ent action on ‘the ground that it was’ 
brought maliciously and, without. reason- 


x 
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able and. probable cause, And. although 
every Judge of the present day will be swift. 


to do justice.and- slow to allow himself as’. 


to matters of justice to be encumbered 
with either precedents or technicalities, 
still every wise Judge who sits to adminis- 
ter justice must. feel the greatest respect: 
for the wisdom of.the past, ‘and thé wisdom 
of the past presents us with. no decisive 
authority for the broad proposition in its 
entirety: which the Cownsel for'thé plaintiff: 
Company have put forward.” 0 7 7” 

In this case ‘it is confénded on ‘behalf of 
the appellants that when they instituted 
the “suit in this Court and in Bombay in 
1922, they had a perfectly. genuine and 
reasonable case which they could present 
to the Court [see in this connection Imperial 
Tobacco Co. (Newfoundland) Ltd., v. Duffy 
(17); and Dunlop Rubber Co, v. Booth & Co. 
_(18)]‘and it was-never suggested ab any time 
that the.actions brought by,the appellants 
in. this Court and. in the Bombay High 
Court were malicious. It is quite true that 
the actions did not succeed; but it is con- 
tended that mere dismissalofa suit is no 


evidence whatsoever of there being no 


reasonable and probable cause for the insti- 
tution thereof. It is-further urged that all 


that the appellants did was to take. steps’ 


for the purpose of protecting their trade 
in which they had been engaged for a 
number of years and where their cigarettes 
had acquired an enduring reputation and 
that in circumstances ‘like these, malice 
will not be imputed. [see Sorell v. Smith 
(15)]. On behalf of the plaintiff it has been 


argued that the right of a defendant to 


institute a ‘regular ‘suit for compensation 


after the termination of certain previous -. 


proceedings, is clearly recognized in s. 95,. 
sub-s. (2) of thé Code of Civil Procedure and 
that in-India the ‘matter is not concluded 
by the authority of the case of Qurtz Hill 
Gold Mining Co. v. Eyre (9). ‘It is not dis- 
puted, however, that in sucha suit for com- 
pensation, one of the ingredients which the 
plaintiff must prove is malice, in addition 
to the facts required to be proved by 
8. 95o0f the Code of Civil Procedure 
[see the. case of Nanjappa . Chettiar v. 
Ganapathi Goundan (27)]. Ia this case; whe- 
ther the matter is looked at from the point 
of view indicated in Qartz Hill Gold Min- 
ing Co.:v. Syre(9) or from that referred 


(27) 12 Ind. Cas. 507; 35.M. 598; -10 M. L. T. 365; 
(941) 2 M. W. N. 414; 34 M: D. T. 1059, O o 
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toin s. 95, Oivil Procedure Code, the pree. 


sent plaintiff must, in ‘my: opinion, fail on 
the facts. On the evidence on record which’. 
Thave read and re-read, 1 can find no trace’ 
of malice or of ‘want of reasonable and’ 


‘probable cause on the part of the present 


appellants, in instituting the suits in this: 
Court’ arid in the Bombay High -Court. 
They had received expert professional advice 
from London’ that they had a fair case’ 
to go to Court with, having regard to the 
authorities on the subject, and in these’ 
circumstances and without more it is diffi- 
cult to see why the appellants’ suits in 
Bombay and Qalcutta should have been 
described as malicious. On this conclu- 
sion 16 is not necessary forme to refer to’ 
the question of limitation; but if I had to- 
pronounce an opinion on the question’ 
of limitation, I, should be prepared to 
hold that the plaintiff's claim for damages 
under this head is barred by Art. 36of the. 
Limitation Act. `- . 4 A 
Inert come to the question whether the: 
plaintif has made out his case under 
claim(d). The facts in connection with 
this branch of the cage have already been . 
set out by me in. an earlier portion ‘of’ 
this judgment and I need not, therefore, 
refer -te the same here, It appéars to me 
that having regard to the consent order 
ofthe 19th June, 1922, in the Bombay suit,and 
having regard to the undertaking in the 
Bombay suit, the plaintiff cannot seek any 
reliefin this Court in respect of any claim he’ 
may have fordamages. Further, if he had 
any case under this head, it is barred by 
limitation.’ - Š l Í ` 
` There now remains for me to consider 
the question whether the plaintif is 
entitled to any relief “under claim (c). 
The plaintiff relies upon ithe case of 
Bhut Nath Pal Mistry v. Chandra Benode . 
Pal Chowdhury (2). In my Opinion that. 
case lays -down the proposition that ‘an 
injunction is in the nature of trespass to 
property .in terms far too broad and I am 
unable. to agree with it. Now, the plaint- 
iff is seeking to recover damages that 
had accrued to him by reason of `ihe 
temporary’ injunction granted atthe in- 
stance of the appellants’ in the suit in 
this Court. In the proceedings in which 
the temporary injunction was isSued, an 
undertaking wastaken fromthe appellants to 
compensate the plaintiff foranyloss that might 
arise by reason of the injanction. Such an 
yndertaking is on the authorities to he 


Eva 
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énforead by | an - - application to the Court ` 


which granted . the injunction [see Smith 
v. i Day (4)), In that case - Jessel, M. R: 
aaa, as follows; — 
“Butthe Oourt has a discretion, and 
- before it will grant damages it must be 


satisfied that thé injunction was improper-. 


ly obtained, and that the defendant reason- 
ably abstained from going on with his build- 
. ing, and that under all the circumstances 
damages ought to be given. It may happen 
that an interlocutory injunction is dissolved 
for delay or some cause which disentitles 
the plaintiffto an interlocutory injunction, 
though not to -relief atthe trial, and then 
at the trial, 
granted. The Court in sucha case has a 
discretion whether, under all the cirrum- 
stances, the -defendant ought to have 
damages in respect. of the interlocutory 
injunction having been improperly granted, 
- though‘a perpetual injunction is granted 

“ab the trial. Then, again, the Court must 
have regard to the amount of damage; if it 
be trifling or remote the Court would, not 
- be justified in directing an enquiry as ‘to 
damages, though the injury might not be 
so remote that an action would not lie. 
Then again the time at which the applica- 
tion is madeis material, Having regard to 
the decisions, we are not entitled to say 
that the application for an inquiry must be 
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a perpetual injunction is. 


ped. 0. 1927). 


right to bring a suit for compensation and 
that‘such right exists is clealy ‘recognised. 
by the terms of Art. 42 of. the Limitation | 
The procedure on the Original Side 
for this Court, being what it is, I think the- 


. proper course for the plaintiff should have 


been to make an application to the Court. . 
which granted the temporary injunction - 
and ask for an enquiry into damages. The 
plaintiff, however, has not ‘been guilty of 
unreasonable delay in coming to this Ccurt 
with his present plaint andI think, inthe 
circumstances of this case and "for the - 
reasons given by the learned Chief Justice 

the plaintin this suit may be treated as an - 
application for enquiry into damages that 

might have been sustained by the defend- 

ant by reason of the temporary injunction. . 
issuing from this Court. The result, there- 
fore,is that, in my judgment, on all the 
claims except claim(c) the plaintiff must fail . 
and that as regards claim (c) there should be 
an enquiry intodamagesas indicated above. 


-What the nature of those damages should - 


be has been indicated by the learned Chief 
Justice and it is’ not necessary, therefore;. 
for me to refer toit. — 

I, therefore, agree with the learned Ohief 
Justice as regards the order which he 
proposes to make, A 

A. N. A. Appeal allowed: ` 
: Enquiry ordered. 


made either when the injunction is dissolv- 


ed orat the trial. One of these must be 
the most proper time, The application 
.may be made when the injunctionis dis- 
solved, but .if made then it probably.. will 
be ordered to stand over till the trial. 1f 
’ made by motion subsequently to the trial, 
‘the party moving is subject to some dis- 
advantage; for the. application is one which 
“should be made speedily, and not after the 
Court ‘has forgotten | the circumstances.” 
[See also Griffith v. Blake (6).] 

It would, therefore, appear,that the enquiry 
into damages can be and-is ‘ordinarily had 


by means of an application. to the Court.. 
which -originally granted the temporary _ 


injunction. In this case, the proceedings, 
_ as will be seen- from what, has been stated 
. above, did not finally terminate until the 
13th May; 1924. The present plaint was 


filed on tke 21st January, 1925. Itis con-' 


tended, howevér, on behalf of the plaintiff 
that hei is not limited to making an applica- 
_ tion in the suit in which the temporary 


injunction was granted for enquiry into . 
damages but that ‘he ae an independent. 


‘Commissioner, 
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July 19, 1927. 
Present: —Mr, Justice Ross and 
. + Mr. Justice Allanson.: - . 
Kumar KAMAKHYA’ NARAIN SINGH— 
Ovrosirs-ParTY—ArPaLLAnT 
© wersus 
RAMSARAN LAL AND ANOTHER— 
PETITIONERS— RESPONDENTS. 
Chota Nagpur Tenancy Act (VI of 1908), ss. 46, 4? — 


“House and homestead forming part of raiyati holding, © 


whether saleable. 

The house and “homestead of an insolvent in which 
he holds a raiyati-interest cannot be sold in insol- 
vency proceedings in view of the provisions of s. 47 
ofthe Chota Nagpur Tenancy Act. [p. 299,-col. 1.] 

Appeal against an order of the J udicial 
Ranchi, dated the. 28th . 
September, 1926. 3 

Mr. Abani Bhusan - M Wahan, for the 


PEPSIN z 


oL O.iga7} TS 


spondents. - . ` 
. | JUDGMENT. | E 
Allanson, J.—This appeal by a credi- 
tor is directed against an order of the 
Judicial Commissioner of Ohota Nagpur 
holding that the house and homestead 
lands of an insolvent cannot be sold by 
the Receiver in view ofthe provisions of 
s3. 46 and 47 of the Ohota Nagpur Tenancy 
Act.. The house and lands are recorded 
as part of a raiyati-holding ‘in the Record 
of Rights and, if the insolvent has a 
raiyati rightin them, there can be no 
doubt that they cannot be sold in the 
insolvency proceedings 
provisions of s. 47 of the Act. 
really has arisen because the house 
is of an unusual size, It would appear 
“that the insolvents were formerly sub- 
stantial zemindars holding a tenure.under 
the Ramgarh Wards Estate, and the house 
was built by their ancestors during that 
period. Since then the tenure has been 
resumed. A presumption of correctness 
attaches to the entries in the Record of 
Rights and no evidence has been placed 
before us to show that that entry is wrong. 
Not only are these lands entered as part 
of a kaimi raiyati holding but they have 
since been assessed to rent under s. -85 of 
the Chota Nagpur Tenancy Act. - 
. It was argued thatthe lands have now 
- vested in the Receiver, and that s. 47 of 


the Act would have no application, but . 


_the provisions of that section are -quite 
clear, that it is only in certain circum- 
stancestwhich have no application in the 
-present case that the Court can pass any 
decree or order for the sale of the right of 
8 raiyat in his holding. ` 7 
fay he appeal is dismissed with costs. 
kı Ross, J.—I agree. : : 
ALN. A. Appeal dismissed. 
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OUDH CHIEF COURT. 
Seconp Rent APPEAL No. 22 or 1927, 
: September 16, 1927. 4 
Present:—Mr. Justice Hasan. 
BALKARAN DUBE—DEFENDANT 
—APPELLANT 


; VETSUS ; 
HAR BILAS AND OTABasS—PLAINTIFES— 
: : RESPONDENTS, | 
> Oudh Rent Act (XXII of 1886), s. 108, el. (15)—Usu- 
frustuary mortgage—Decree for possession in favour 


” BALRABAN DUBE b, Hak SLAB, 
Mr. Bankim Chandra De, for the Re-- 


in view of the. 
The difficulty . 


$99 
of mortgagee—Failure to “get actual possession, and 
mutation—Right of mortgagor to maintain suit-for 
profits. : ` - 
Where a- usufructuary mortgagee in spite of a 
Civil Court decree in his favour and formal deli- 
very ‘of possession in pursuance thereof has not ob- 
tained entry of his name in the Revenue Records 
and actual possession of the share mortgaged, the 


mortgagor can maintain a suit for profits under s. 
108, cl. (15) of the Oudh Rent Act. | 


Second appeal passed by.the District 
Judge, Gonda,in Rent Appeal No. 71 of 
1924, dated the 2nd May, 1927, confirming 
that of-the Court of the Assistant Collector, 
First Olass, Gonda, dated the 30th Septem- 
ber, 1924, ~ 

Mr. S. N. Roy, for.the Appellant, 

Mr. Radha Krishna, for the Respondents. `- 
JSUDGMENT.—This is the defendant's 
appeal from the decree of the District Judge - 
of Gonda, dated the 2nd of May, 1927, affirm-: 
ing the decree of an Assistant Collector of 
the First Olass of the same place, dated the 


80th of September, 1926. The suit, out of 
.which this appeal arises, was for the re- 


covery of a share of profits under s. 108, cl. 
(15), of the Oudh Rent Act, 1886. 

In support of the appeal two points wera 
urged: (1) That the plaintiffs had no title to 
recover the profits in suit because about 15 
years ago they made a usufructuary mort- 
gage of their share in favour ofone Bhagwat 
Shukul and (2) that there is no evidence in ` 
proof of the collections made by the appel- 
lant having been in excess of his own share 
in the joint estate. Tia 

.As to the first point, the Courts below 
have found that the mortgagee in question 
in spite of a Civil Oourt decree in his 
favour about 15 years ago and. formal 
delivery of possession in pursuance thereof 
never obtained an order of entry of his 
name in the Revenue Records and is not in ` 
possession of the share in question. This 
being so, the plaintiffs’ title remains where 
it was. : - ` 

As to thesecond point, the chief evidence 
on which the finding-of the Oourts below as 
regards the amount of collections rests is 


` - the statement of the village Patwari. Ac- . 


cording to the lower Courts this Patwari is ` 
nota very reliable witness but the Courts 
below have accepted his evidence as enough 
for the reason that there is no evidence to 


- the contrary. -The second ground%f attack 


also fails. 
æThe appeal is dismissed with costs.. ` 
G. H. TIE A 3 
JANA En Appeal dismissed, ` - 
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:  GALCUTTA HIGH COURT. 
APPEAL FROM APEELLATE DEOSEB No 315 
oF 1925. 

August 3, 1927. 

Tereni — MIT. s ustice Mukerji and 
Mr, Justice Mallik. 

“KAMALA PROSAD SUKUL— 
PLAINTIFF—APPELLANT 


versus 
CHANDRA NATH PARAMANIK 

AND OTHARS—DEFENDANTS— RESPONDENTS 

Mesne profits—Joint trespassers —Suit for mesne 
profits—All trespassers, whether necessary parties— 
Decree against all—Appeal—All defendants, whether 
necessary parties—ffect of decree against some— 
Torts—Joint wrong-doers—Suit for contribution. 

In an action for mesne ‘profits against co-tres- 
passers while it is open to the plaintiff to proceed 
against one or some or all of several co-trespassers 
at his own choice, once a decree has been obtained, 
it is the decree in its entirety that may be challenged 
on appeal, and so long as the decree against some 
remains a final and operative decree and not subject 
to an appeal, even though it is not satisfied but is 
capable ‘of execution, the plaintiff cannot proceed 
with the suit furtherand take an appeal against the 
others. [p. 301, col. 2.] 

[Case-law referred to.] 

Though as a general rule the liability’ of joint 
wrong-doers in tort is joint and several, this is not 
an inflexible rule which needs no relaxation accord- 
ing to the view that is taken of the jointness of 
the act on facts which constitute the wrong. [ibid.] 

[Case-law discussed.] 


Appeal against the decree of the District 
Judge, Rajshahi, dated the 12th of Septem- 
ber, "1924, affirming that of the Subordinate 
Judge, Rajshahi, dated, the 28th of June, 


Mr. Sarat Chandra Poy and Babu Krishna 
Kamal Moitra, for the Appellant. j 

Dr. Sarat Chandra Basak, Babus Jatindra 
Mohan Chowdhury and Jatindra. Nath 
Sanyal, for the Respondents. 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 


JUDGMENT.—This “appeal ee out 
‘of a final decree determining mesne pro- 
fits, The proceedings followed a decree 
for possession. with mesne profits in favour 
of the plaintiff and against a very large 
number of defendants who belong to two 
classes, viz, the landlord-defendants and 
the tenant ‘defendants, The plaintiff has 
appealed, but some of the defendants 
of the Jatter class are not before us, one 
of them not having ‘been made a party to 
the appeal and threes others having died 
and an application to substitute their 
heirs in their places not having been 
allowed as it was filed out of time. The 
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‘decisions of the’ Courts ` below assessing 
the amount of mesne profits are concurrent. 
A preliminary objection has been taken 
as to the maintainability’ of the appeal in 
‘view of the defect of parties noticed above. 


This objection will have to be dealt with 


first. - 
The claim for mesneé profits is one to- 
recover damages for the previous occupa- 


_tion of the land and udder the*present pro- 


cedure it can be joined with the action 
for the recovery ofthe land. In the pre- 
sent case it was so joinedand_a decreeentitl- 
ing theplaintiff to mesne profits was passed 
against all the defendants in the suit. In 
the proceedings relating to the ascertain- 
ment of mesne profits, a certain’ sum was 
assessed by thetrial Court and the decree 
passed on the basis of the said assessment 
has been upheld by the lower Appellate 
Court. The object of the plaintiff in pre- 
ferring this appeal is to vary the amount 
so assessed. His ground is that the assess- 
ment has been made ona wrong principle. 

An action for mesne profits is in origin 
an action of trespass. It is, theréfore, re- 
gulated by these broad principles which 
apply toand are now well-settled as being 
applicable to actions for damages against 
wrong-doers. In such actions joint wrong- 
doers may be sued joiatly or severally. 

In Pollock on the Law of Torts, 10th 
Edition, page 206 the principles are stated 
thus: “Where more than one person is con- 
cerned in the commission ofa wrong, the:per- . 
son wronged has his remedy against all or 
any one or more of them at his choice. Every 
wrong-doer is liable for the whole damage, 
and it does not matter, whether they acted, 
as between themselves, as equals, or one of 
them as agent orservantofanother. There 
are no degrees of responsibility, nothing 
answering to the distinction in criminal 
law between principals and acessories, 
But when. the plaintiff in such a case has 
made his choice, he is concluded by it, 
After recovering judgment against some 
‘or one of the joint authors of a wrong, he 
cannot sue the other or others for the 
same : matter, even if the judgment in the 
first action remains unsatisfied. By that 
judgment the cause of action ‘transit in 
rem judicatium’ and is no longer available, 
The reason of the rule isstated to he that 
otherwise a vexatious multiplicity of actions 
would be encouraged.” As regards joint 
torts it is said in “Addison's Law of Torts, 
8th Edition, page 44; “All who aid or 
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direct or join in ‘the commission 
‘If divers 


counsel, 
of a tort are joint tortfeasors. 


do a trepass it is joint and several at 


the will of him to whom the wrong: is 
done’, that is tu say, he can sue any one 
-or more. of them at bis election, and those 
who are.sued cannot insist on having the 
others joined as defendants.” In Thurman 


v. Wild (1) and other cases it was settled. 


that an accord and , satisfaction by one 
-wrong-doer for the whole injury done 
discharges all the wrong-doers. A release, 
therefore, -given of the whole cause of 
action to one discharges the others, the 


reason being that the cause of action being: 


one and indivisible having been released, all 
persons otherwise liable thereto are con- 
sequently released [Cocke v. Jennor (2).] But 
a covenant or agreement not to sue one of 
them is no defence to an action against 
the others [Hutton v. Eyre (3). If there- 
fore while purporting to release one tort- 
feasor it reserves ‘rights against another, 
it. will be construed asa covenant not to 
sue and not a release [Duck v. Mayeu (4), 
Rice vi Reed (5)]. The rule for construing 
such a document’was laid down in the case 
of Price v. Barker (6) and is to the effect that 
the meaning would turn upon the inten- 
tion to be gathered as to whether the 
right against a joint-debtor was intended 
to be preserved or not. In King v. Hoare (7) 
Parke, B. authoritatively laid down: “These 
considerations lead us, quite satisfactorily 
to our minds, to the conclusion that where 


judgment has been obtained for a debt,’ 


as wellas a tort, the- right given by the 
record merges the inferior remedy forthe 
game debt or tort against another party 
[See also Bucland v. Johnson (8), Brinsmead 
y. Harrison (9), Kendall v, Hamilton (10).] 
a (1840) 11 Ad. & E. 453; 3 P. & D. 289; 113 E. R, 


_- (2) (1724) Hob. 66; 80 E. R, 214, - 
Mo! (1815) 6 Taunt. 289; Í Marsh. 603; 128. E. R. 1046; 


ae Gaga 2 Q. B. 511; 62 L. J. Q. B. 69; 4 R. 38; 67 
L. T. 547: 41 W. R. 56; 57 J. P. 23. 
(5) (1800) 1 Q. B. 54; 69 L. J. Q. B. 33; 81 L.-T. 


49 1855) 4 E. & B. 760 at p. 777; 3 O. L. R. 927; 
- Q. B. 130; 1 Jur. ASA 8.) 115; 119 E. R. 281; 25 
i T. (0. s.) 51; 99 R, R. 
0 (1844) 13 M. & W. 404; 2D.& L. 382; 14 L. J. 
29; 8 Jur. 1127; ibe E. R. 206; 67 R. R. 694, 
; ® (1854) 23 L. J. O. 204; 15 Ò. B. 145; 2 0, 
L. R. 784; 18 Jur. 775; 139 È. T "375; 2 W.R. 565; 23 
L, T. (0. 8.) 190; 100R. R. 280 
(o (1872) 7 0. P. 547; 41 L, J. C, P. 190; 27L.T. 


99; 20 W, R. 784, 
k CURE Å, Q 504; 43 L, J, Q B, 705; 41 L, T, 


KAMALA SROsAD BUKUN v. OE NATH PARAMANiK. 
` Prinsmead v. Harrison (9) setiled the point 


Soi. 


that after - recovering judgment against 
one wrong-doer, a plaintiff cannot sue 


the other for the same matter, even if the 


first action remains unsatisfied a proposi- 
tion which. was doubted. before them. 
Though s. 43 of theIndian Contract Act 
is not perhaps quite clear whether a com- 
plete adaptation of the English rule is 
intended, yet Kingv. Hoare (7) has been 
held to ‘apply in this country both in 
respect of joint debtors. and of Joint 
wron g- doers. 

If these principles are applied to an 
action for’ mesne profits against co tres- 
passers the position is clear that while 
it is open to the plaintiff to proceed 
against one or some or- all of several co- 
trespassers at his own choice, oncea decree 
has been obtained it is the decree in its en- 
tirety that may be challenged on appeal 
and not. otherwise; for so long as the 
decree against some remains a final and 
operative decree and not subject to an 
appeal, even though it is not satisfied but 
is capable of execution, the plaintiff cannot 
proceed with the suit further and- take an 
appeal as against the others. 

The question of the maintainability or 
otherwise of the appeal may be consider- < 
ed from another point of view, namely, as 
being dependent upon the question whether 
there is a right of contribution’ amongst 
the defendants inter se because if there 
is such a right, the decree, on the appeal 
if it varies that from which the appeal 
has been preferred will affect the -rights 
and liabilities of those parties who are 
not before the Oourt and will produce an 
inconsistency on the record which is not 
permitted by law. 


No doubt, asa general rule the liability 
of joint wrong-doers in tort is joint and 
several, but it is not an inflexible rule 
which needs no relaxation according to 
the view that is taken of jointness of the 
act or acts which constitute the wrong, 
Mookerjee, J., in an elaborate judgment 
in the case of Ram Ratan Kapali v. Aswini 
Kumar Dutt (11), iù which he has ex- 
haustively dealt with the question, --has 
observed thus: “It cannot belaid down 
as an inflexible rule that in every «ase of 
tort, the Court is bound to pass a joint 
decree: against the wrong-doers making 


` (11) 6 Ind, Oaa, 69; 87 0, 559; 11.0, Lu J, 603; 14 0, 
aay || < ik 


1 
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each jointly and severally liable for the 
whole amount  decreed..../....In cases, 
therefore, in which the controlling general 


principle, namely, that where acts of 


several persons by design, or by conduct’ 


tantamount to conspiracy, contribute to 
the commission of a wrong, they are 
jointly liable, is not applicable; the rule 
of joint liability also ceases to be appli- 
cable.” In that case it was held that in 
respect of mesne profits which accrue 
during the pendency of a suit for posses- 
sion, the liability of 
holders of the same degree, and of separate 
under-tenure-holders of different degrees. 


should be apportioned according to the- 


share of the profits intercepted by each. 


This decision has been dissented from by- 


Page, J., in the case of -Promode Nath. 
Roy v. Secretary of State for India (12). 
With great respect, however, I venture to 


_think that the judgment of Mookerjee, J. 


carefully read appears to except from the 
general. rule cases in which the tort- 
fessors are not really-joint and are, there- 
fore, persons to whom the rule does not 
apply and, in my opinion, therefore, the 
judgment is unexceptionable. Merryweather. 
v, Nixan (13) was a case in which one 
S brought an action against two persons 
for an injury done by them to his rever- 
sionary estate in a mill, in which was 
included:a count in trover for the 
machinery belonging to the mill and 
having recovered £840, he levied the whole 
upon one of the said two persons, and 


one of them then sued the other for a contri- - 


bution of the moiety, as for so much money. 
paid to his use.. The plaintiff was non- 
suited. Lord Kenyon, O. J., ssid “that he 
had never before heard of such an action 


having been brought, where the former. 


recovery was for a tort: that the distinc- 
tion was clear between this case and that 
ofa joint judgment against several de- 
fendants in an action of assumpsit: and 
that this decision would not affect cases 
of indemnity where one man employed 


another to do acts, not unlawful in them-- 


selves, for the purpose of asserting a right.” 
The rule has been modified in collision 
cases. [The Frankland (14), Austin Friars 


(12) 98 Ind. Cas, 428; 53 O. 992 at p. 1007; 31 0. W. 
N. 112 at p. 123: A. I. R. 1927 Cal. 182. Daan 
- (18) (1799) 8 T. R. 186; 101 E. R, 1337; 16 R, R, 810; 
1 Sms. O. (12th Ed.) 443. > 

(14) (1901) 70 L. J. P. 42; (1901) P, 161; 84 L. T, 
205; 47 T. L. R, 419; 9 Asp. M.O, 196, 


- decisions i 
“will not be extended. The rule has been, 


different tenure-. 
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. Steamship Co. v. Spiller & Bakers Ltd. (15), > 


Relying upon Palmer v.-Wick Steam. 
Shipping Co. (16) it has been said in more. 
than one that the rule: 


said by very high authority as having, 
been too widely laid down and’ it has 
been said that it isto be taken with the 
qualification that it will hold if the nature.. 
of the case is such that the plaintiff must be. 
presumed to have known that he was doing. 
an unlawful Act, [See Pollock on the, 
Law of. Torts, 10tn Edition, page 207, . 
referring to the dicta of Lord. Herschell in 


Palmer v. Wick Steam Shipping Co. (16). 


Per Bruce, J., in The Englishman and The 
Australia (17) and Burrows v. -Rhodes (18); 
See also Adamson v. Jarvis (19)]. 

- In this country the doctrine has not been 
applied incases of contribution regarding 
mesne profits where the parties were not wil- 
ful tortfeasors, Bishnu Charan Roy v. Bipin. 
Chandra Roy (20) and doubt has been en- 
tertained whether it applies to this. country 
at all [Nihal Singh v. Collector of Buland-: - 
shahr (21).] When wrong-doets have acted 
under a bona fide claim of- right and had, 
reason to suppose that they had a right’ 
to do what they did, contribution inter se 
may be allowed [Sreeputty Roy v. Laharam 
Roy (22); Suput Singh v. Imrit Tewari (23); 
Kishna Ram v. Rakmini Sewak Singh (24 
Mahabir Prasad v. Darbhangi Thakur (25) |. 
There has been. cases in which the liabil- 
ity of co-trespassers for mesne profits 
has been apportioned where their shares 
are capable of being determined, e, g. 
Makund Singh v. Saraswati Bibi (26), . 
- On behalf of the appellant it was con- 
tended that in the present case it hag 
already been found that all the defends 


ants acted in concert and consequently 


(15) (1915) 3.1K. B.586; 84 L, J. K.B. 1958; 20 Com, 
Oas. 342; 31 T. L. R. 535. 
- (16) (1894) A. O. 318; 6 R. 245; 71 L. T. 163. 
` (17) (1895) P. 212 at pp. 216 to 218; 64 L.J. Adm. 
in 151; T2 L. T. 203; 43 W. R. 670; 7 Asp. M 
. 605, ; 
(18) (1899) 1 Q. B. 816; 68 L. J. Q.B. 515; 63 J. 
P. 532; 48 W. R. 13; 80 L. T. 591; 15 T.L. R. 286. 
(19) (1827) 4 Bing. 66; 12 Moore 241: 5 L, J, 0. P 
(0. 8.) 68; 130 E. R. 693; 29 R. R. 503, 
* (20) 25 Ind. Cas. 729; 18 O. W. N. 622, : 
(21) 33 Ind. Cas. 165; 38 A. 237; 14 A. L. J. 275, 
- (22) 7 W, R. 384; B. L. R. Sup. Vol. 687. 


: (38 5-0. 720; 6 Ò. L. R. 62; 2 Ind. Deo. (N. 8,) 1066, ` 
et 9 A, 221; A. W. N. (1887) 31; 5 Ind; Dec, (N, 6.) 


- (25) 51 Ind. Oas. 697; 4 P. L. J, 496; (1919) Pat, 289, 
~ (26) 51 Ind. Oas, 98:29 O, Ley, aap) (P9 a : 


| 
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:Merryweather v. Nixan (18) should be ap- 
plied in all. its integrity and no question 
of contribution can possibly arise. In 
support of this contention ieliance has 
“been placed upon certain findings in the 
-judgments declaring the plaintiff's right 
“to khas possession and mesne profits. I 
have carefully examined these findings 
-but I am unable to hold’ that they were. 
ever intended to be treated as findings 
- decisive of. the question. The question 
never arose for determination in the suit 
-asit is obviously a question between the 
defendants inter se and there was no iseue 
raised for its effective determination. l 
. . The result then is that the appeal is 
‘no longer maintainable. In that view. 
the appellant's contention as: to the pro- 
‘priety. of the principle: on which mesne 
“profits have ‘been calculated need not be 
‘considered, < | 
The appeal is dismissed with costs. 
ANA ` ~ Appeal dismissed, 


LAHORE HIGH COURT. Ki 
- Fresr Orvit Appgan No. 2334 of 1924, | 
i November 17, 1926. D 
> Present:—Sir Shadi Lal, Krt., Ohiof Justice, 
í and-Mr. Justice Agha Haidar. 
RAMSARN DAS AND ANOTRER— 
DEFENDANTS—ÅPPELLANTS 
Versus 
BHAGWAN SINGH AND OTHERS— 
‘Praintirrs, GOPAL SINGH AND OTHERS — 
j ` DEFENDANTS— RESPONDENTS. ; 
Mortgage—Redemption—Mortgagee’s right to compen- 
sation for improvements. ‘ 


A mortgagee in possession is not entitled to claim - 


compensation for value of improvements effected by 
him on the mortgaged property, unless they are 
of a permanent character and add to the saleable 
‘yalue of the property. [p. 304, col. 2.] 


First appeal from the decree of the Sub- ` 


ordinate Judge, First Class, Amritsar, 
dated thethe 30th May, 1924. 
Lala Badri Dass, R. B., for the Appel- 
dants. ; | 
Meesrs. Dev Raj Sawhney -and Bal 


‘Kishan, for the Plain iffe-Respondenta, 


JUBGMENT.—This appeal arises out 
of a-suit brought by the mortgagors. for 
possession by redemption of certain pro- 
‘perty which had been mortgaged to defend- 
ants Nos, land 2, an. payment of a sum of 
Rs, 6,500, The mortgagecs were let into 


RAM SARN DAS 0, BHAGWAN-SINGI.- 7 ee 
. posseasion and the period mentioned in the 


mortgage deed was three yeara. The 
mortgagees’ were to realise, the profits of 
the mortgaged property and to appropriate 
it in leu of. interest after paying 
the. Government Revenue. 

The date of the mortgage was the 25th 
of August, lyll, and the present suit was 
instituted on the 22nd December, 1922. 
The main defence of the defendants for 
‘the purposes ofthis judgment is.to the 
effect ‘that the mortgagees had not been 
put into possession of the mortgaged pro- 
-perty duriog the first three years of the 
mortgage, although théy admit that they “ 
have received the profits for the first two 
‘years. They, therefore, claim profits for 
one year. They further pleadin para. 2 
-of their written pleas that “with consent 
‘of the mortgagors they have effected re- 
pairs to a ghair abad" well and had got 
two pipes set up therein at a ccst of 
Rs. 600,” “They claim’ this sum for having 
made improvements’ upon the property. 
They further plead that they had planted 
‘some orange trees on the land at an 
‘expense of about Rs. 600 or Rs. 709 and 
“they ask to be reimbursed for that outlay. 
They also say that they reclaimed certain 
banjar-land by spending about Rs, 1,000 
‘and claim this sum also from the plaintiff. 
‘There were certain other pleas which do 
not seem to have been pressed and which 
‘need not be noticed by the Court. The 
trial Court decreed the plaintiffs’ suit but 
went on to hold that they must pay, in 
addition to Rs. 5,500, the mortgage-money, a 
further sum of Rs, 1,550 being the estimated 
profits for the year during which posses- 
sion was ,withheld from. the mortgagees by 
the mortgagors. 

The defendants mortgagees have come up 
in appeal to this Court challenging that 
part of the decree of the Oourt below 
which has refused to allow them the costs 
of the alleged improvements and the expense 
incurred by them in planting orange ` 
trees and “in reclamation of. the land, 
The plaintiffs have filed a cross-appeal 
in which they challenge the finding of the 
‘Court below as to the sum of Rs, 1,960. 

- The learned Counsel for the defendants- 
mortgagees did not seriously. press his 
case as regards the alleged pRinting of 
orange trees and the reclamation of banjar 
land, but he,strenuously argued that the 
mortgagees were entitled .to the costs 
incurred in--the socalled improvements, 


s 


gi ; 


- effected by them by. executing certain 
borings in -the ghair abad well. It is 
unfortunate that the contesting defendants’ 
Pleader did not clearly define his position 
as regards the alleged improvements and 
- has Jed evidence in a somewhat haphazard 
manner. At first he put forward the case 
of the repairs having been’ effected with 
the consent ofthe mortgagors but after- 
wards goes on to suggest the- general 
plea of improvement in the same para- 
graph. 


In the evidence produced by the defend- 
‘ants, they attempt to make out a case 
-both of consent and: of improvement. The 
trial Court has very properly decided ‘as 
afact that no consent by the mortgagors 
“has been established. On the general ques- 
tion of improvement the Court has also 
decided against the contesing defendants. 
The Transfer of Property Act (IV of 1882) 
does not apply to the Punjab and s80 
we need not consider the provisions of 
that Act. .We are thrown back upon the 
general principles of law so: far as it 
applies tothe question of improvements 
-eltected by a mortgagee while in posses- 
sion. According to the old English 
‘authorities a mortgagee was not- entitled 
to be recouped for any improvements that 
-he might make upon the mortgaged pro- 
-perty unless he obtained the consent of 
the mortgagor beforehand. “But the 
tendency of later decisions appears .to be 
‘more favourable to the mortgagee in this 
` respect, and it has been laid down that, 
prima facie a mortgagee who has expend- 
-ed money in improvements is entitled to 
an inquiry whether the outlay.has in- 
` creased the value of the property and to 
be allowed such outlay so far as the 
value is proved to have .been increased 
thereby.” Vide Ooote on Mortgages, Vol, 
II, 1924 Edition, page 1225. The leading 
-authority ` on subject is the well-known 
case of Shepard v. Jones (1). - It lays down 
that the improvement for which the mort- 
gagee can claim to be compensated at the 
time of the redemption of -his mortgage 
must be a lasting and permanent improve- 
ment. It must have increased the 
saleable value of the property and it 
“must be % reasonable sum the payment of 
which would not make the redemption of 
the martgage by the mortgagor difficult 
‘or impossible, This is nothing | but ordinary 


(1) (1882) 21 Oh 409; 47 L, 2,004; 81 W. R, 808, 


h RAM SARAN DAS v. BHAGWAN SINGH. ` 


_of the mortgagees.. 


` Court. 
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“justice that the’ increase in the: price of 


the property should not go into-the , 
pocket of the mortgagor without his 
reimbursing the mortgagee whose money 
was instrumental in raising the price of 
the property. The law is also very 
succinctly put by Mr. Fisher in his well- 
known work on Mortgages, vide paras. 1782 


-and 1783 of Fisher's Law of Mortgages; 


see also the cases reported as Nijaling-. 
appa Nijappa Halgatti v, Chanabasawa 
Satavirappa Nesari (2) and Rikhi Kesh v. 

Jwala Sahai (3). -Thus the law is clear and 
‘well-settled. Let us apply ne Jaw to the 
proved facts of the case. ede 


Now, there is no evidence on the record 
to show that the improvement-was a lasting 
one or that-it materially increased . the 
saleable value of the.property. The. alleg- 
ed improvement, according to: the mort-° 
gagees consisted of making some holes ` 5 
the bottom of a ghair abad ‘well. 
official was examined as a witness on bahal 
He stated the borings 
were done in 1917. and that the pipes 
inserted inthose borings worked for four 
or five years. Now, the suit was brought 
in 1922, so that the- effect-of-the-improve- 
ment must have- been. exhausted” before 
the time the suit was actually filed in 
After the removal of the pipes 
or their decay in the ordinary. process of 
nature there would only remain a -hole in 
the soil atthe bottom of the well. The 
walls of this hole in course of time are - 
bound to bank in after the removal or 
-decay of the pipes. We have thus no evi- 
dence on the record toshow that the im- 
-provement was of a lasting nature and 
such as would increase the value of the 
property and permanently add toits util- 
ity. This being so and the plea of consent: 
being rightly decided by the trial Court 
against the mortgagees, we think that the 
decision of the Court below on this point 
was. right and accordingly we dismiss the 
defendants-mortgagees’ appeal with costs. 

Now remains the question of the cross- 
appeal filed by the plaintifis-mortgagors, 
We are satisfied on the evidence that the 
mortgagees were not- given possession by 
the mortgagors during -the -years 1911, 
1912 and 1913, The defendants- “mortgagees 
admit that they received the profits for 
two years from Nand Singh, one of the 


p 47 Ind, Oas, 751; 43B, 69; 20 Bom, L, R. 896, 
Q ba Ind, Cas,- 863) 78 P, Ry 1918, 
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morigagors, and we think that the mort- 
gagees are entitled’ to the profits of the 
- year 1913-14. We, therefore, affirm the 
decree of the trial Court on this point 
and dismiss the plaintiffs-mortgagors’ ap- 
peal with costs, ; 


A. N. A, Appeal dismissed. 


OUDH CHIEF COURT. 
Second O1vie Appgeat No. 185 oF 1927. 
October 24, 1927, 
‘Present:—Mr, Justice Pallan. 
JAGAN alias JAGANNATH AND-ANOTHER 
—PLAINTIFFS—APPELLANTS 
; versus ` 
Pandit JAGDISH AND oTHERS— DEFENDANTS 

— RESPONDENTS. | 

Hasement—Hight of easement against land owned 
by Government in’ occupation of lessee~User for 60 
years, whether essential. 

An easement cannot be claimed against Govern- 
ment ‘unless the claimant has established user for 
60 years even though the land over which the ease- 
Ment is claimed is in the occupation of a lessee, 


ü ATA 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Sultanpur, dated 
the 2lst March, 1927, confirming that of the 
First Munsif in addition ‘to strength at 
Sultanpur, dated the 30th October, 1926, 

Messrs. Hyder Husain and A. C. Mukerji, 
for the Appellants, | . | 

Messrs. A. P. Sen, R, D. Sinha, H. K. 
Ghosh and G. H. Thomaa, for the- Respond- 
ents. 

JUDGMENT. —The point raised in 
this appeal was not one which was consider- 
ed by the Court below. Briefly the plaint- 


iff's claim now is that he can assert an ease-~- 


ment over land-which admittedly belongs 
to Government, although he has not estab- 
lished user for 60 years, on-the ground that 
the land was in the occupation of a lessee, 
In the lower Courts the plaintiff set up the 
- case that he had been in occupation of the 
land as aright of way for a period of 60 
years but he failed: to establish his case, 
He has, therefore, fallen back on the plea 
that it was not necessary for him to es- 
tablish a period of more than 20 years. But 
it was admitted throughout that the whole 
mohalla is the property of Government and 
the Muncipal Board is managing this. pro- 
_ -perty on behalf of the Secretary of State, 


a 


= 
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It makes no difference to the ownership of 


land whether it is or is not leased out to a 
tenant. It is against the land, and thereby 


- ita owner, that a right of easement can be 


claimed. In my opinion s.15 of the Ease- 
ments Act is conclusive on this question 
and, although I am not aware of any 
authority on the point other than the deci- 
sion of a Single Judge of the Allahabad 
High Court reported as Narain Das v. 
Behari Kahar (1), 1 have no hesitation in 
holding that this suit has been rightly 
decided by the Courts below and I dismiss 
the appeal with costs, which will be pro- 


’ portioned between the contesting respond- 


ents, . . ROUE 
A, N. A, - “Appeal dismissed. 
(1) 78 Ind. Oas. 844; A, I. R. 1924 Lah, 724, . 
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NAGPUR JUDICIAL COMMIS- 
: SIONER’S COURT. 
Frest Oivit APPraL No. 7-B or 1927. 
AG September 23,1927. - 
Present:-—Mr. Kinkhede, A. J. O. ; 
KISAN GHULE-— PLAINTIFF— APPELLANT 
versus i 
PURANSA AND OTBERS —DEFENDANTS— 
-~ RESPONDENTS, ag NA 
Evidence Act (I of 1872), 5. 163—Account bookes- 
Inspection by adversary, effect of—Suit not- based on 


“account books—Failure to produce—Adverse inference, ` 


whether can be drawn. ; 4 

Under a. 163 of the Evidence Act a person, 
whose account books bave been inspected by the 
opposite party may’ require the latter to tender them 
as evidence of both parties. Such account books need 


no further proof and are admissible and shouldbe ., ~ 


admitted in toto. [p. 306, col. 1.] 

In a suit -based on a bond or a mortgage and not 
on account books, itis not permissible tothe Court 
to draw an adverse inference from the- olaintifi’s 
failure to produce his account books, unless the other 

arty hes called upon him to produce them and he 
fas refused to comply with the demand. [p. 306, col. 
2 


Age from the decree of the Special 
Sub-Judge, First Class, Akola, dated the 
23rd December, 1926, in Civil Suit No. 32 > 
of 1926, . ; - 

Mr. A. V. Khare, for the Appellant. 

Mr. G. G. Hatwalne, for the Respondents. - 

JUDGMENT.—I have confined the ar- 
guments to grounds Nos. 8, 9and 10 of the 
memorandum of appeal asI thought that ` 
the trial of the cuse has been very improper 
and full of irregularities of procedure, ` 

The suit was based ona mortgage and 
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hoton account books’ but plaintiff ‘desired 
to tender his relevant account’ book entries 


as evidence and, therefore, mentioned, them’ 


as pieces of evidence i in his list of reliance. 
The defendants: taking advantage of this 


© mention applied for inspection of plaintifi’s 


account books with a view to extract their 
. defence“out of them. The plaintiff pro- 

. tested but notwithstanding his protest the 
inspection was allowed’ and the defendants 
took” inspection and filed an additional 
written statement admitting some and dis- 
puting. certain other items’ entered in'the 
books. But they did not make their 


defence intelligible by filing extracts of the : 


relevant. entries to which the same related. 

. lt was the duty of the Oourt to examine 
the defendants’ further as’ regards the ‘dis- 
' puted items and call upon them to produce 
extracts of accounts on which they relied 
- in support of their contention and then ask 
the plaintiff. to admit or deny the defend- 
ants’ assertions and to. produce such ex- 
tracts of accounts as may. be necessary. 


The procedure laid down for. discovery of. 


documents was followed but only partially. 
Nobody: seems to have also ‘cared to look 
into the. provisions of s. 163. of. the Evi- 
dence Act and. see for himself. whether in 


the circumstances of this case it has any 


application.. Under that. section. it was the 
plaintiff's duty to have: required the defend- 
ants,.who had-taken inspection, to tenderthe 
account books ‘as evidence of- ‘both parties, 
Having taken inspection of plaintiff's books 
of account the defendants took the risk of 
making them evidence of both parties in 
- the case. In fact they needed nofurther 
proofand were admissible and ‘should have 


` ‘been admitted in toto: cf. Mahomed Khan vy. ` 


Abdul Rahman: (1) and Rajeswari: Kuar v, 
c -Rai Bal Krishan (2). Failure on - his part 
to avail himself of this’ privilege has landed 
the plaintiff into a. difficulty and has en- 
tailed a dismissal of his claim. - 

Then again, even though the, plaintif 
pointed . out the omission of the Court below 
to examine him in answer to the defendants’ 
additional rejoinder filed after taking in- 
spection of plaintiff's books of account; the 
Court below failed to “rectify its own mis- 
take; and tried to technically shift the-error 
on to the shoulders -of the - plaintiff. This 
has naturally ended in a: disaster- to the 
plaintiff s cause. -The Court ought to have 

1) 5 Bom. L, R, 380, 


(2) 9 A. 713at pp. 718, 719; 141, A149; 5 Sar, P, 0, 
a. 80; 6 Ind, Deo. (N, a) $18 e O). 
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re-opened thé case, and examined ‘the pat- 


ties for focusssing the points of controversy 
between them and given them opportunity 


| to substantiate their respective cases, 


Then a third defect of procedure which I 
think is very flagrant was: to draw ‘an 


adverse inference against the plaintiff: for , ~ 


non-production of his account books, even 
though he sued upon a bond or mortgage 
‘and not on the account books.’ Such an 
inference is not 
other party has called upon the plaintiff to 
produce such documents and the latter has 
failedto comply with thé demand. Here 
he had complied with, the demand of the 
defendants and produced his account books , 
for their inspection and they had in fact 
taken the inspection and “extracted” their 
“defence out of them’. It is urged by 
plaintiff that the defendants have taken full 
notes or extracts of: the: entries relating-to . 
their dealings. with’ the- plaintiff but have 
kept them back. I have only to, draw the 
lower Court's attention to the observations 
of their Lordships quoted in Mulla’a Civil 


‘Procedure Code, 8th. Edition at page 527 


under:the’ heading “Non-disclosure of docu- 
ments—Presumption". The appellant has 
produced some extracts ofhis accounts in 
this Court. They have been placedon | 
record: They will haye to be’ compared 
with the originals and perhaps supplement: 
ed; the- defendants will also have to be 
called upon to say what they may choose to 
say-as regards their- relevancy and genuine- | 
ness if they challenge it. If they persist- 


in denying- the debit items, the plaintif 


must be given the chances -of corroborating 
them-by the evidence of persons who know 
anything aboutthem. As heldin Rajeswart 

Kuar.v. Rai Bal Krishan (2) WK: * i 
it would be a-monstrous thing if the party 
sued were allowed to call for the accounts 
of the plaintiff and extract from them just 


such items as proved matters of defence * * . ` 


and were not to allow those items which 
make in favour of the plaintiff. The High 
Court held that the books must be admit- `. 
ted in toto, .Their Lordships think the ~ 
High: Oourt were entirely right -*. *.” 

I donot think it will:serve .any purporé 
to keep the case-pending on my file and 
call for-findings, as the défécts in the pros 


cedure’ which the Court-below is: ordered 


to-remedy are- such as-necessitate’ further 
pleadings-and- ‘trial: Fresh . pleadings: and 
issues will have to- be recorded: and fram- 
ed; ib. is, therefore, desirable to -re-open, 


permissible unless the 


[106:1. 0.1927). ~ 
the case wholly rather than’ only partially. 
I, therefore, remand the case for fresh 
decision after further trialin accordance 
with law. 

The costs of this appeal shall be costs in 
the cause, the appellant shall have refund 
of the Court-fee paid on the memorandum of 
appeal, 


G. R. D. Case remanded. 


———— 


ALLAHABAD HIGH COURT. - 
SECOND CIVIL APPEAL No. 594 oF 1925. 
‘July 1, 1927. f 
` Prešent:—Mr. Justice Dalal. 
GANGA‘ NARAIN AND OTBERS—PLAINTIFFS 
— APPELLANTS os 


i versus : 
MANIK LAL—Derenpant—REsPon DENT. 
Agra Tenancy Act (II of 1901), ss. 58, 79—Land- 

lord entering upon tenant's land—No forcible or un-. 
lawful’ ejectment—Tenant’s right to treat landlord as 
sub-tenant—Suit for ejectment under s. 58, maintain- 
ability of. 

Where a landlord without forcibly or unlawfully 
ejecting his tenant enters upon the tenant’s land, the 
tenant is entitled to treat him asa sub-tenant and. 
sue for his ejectment under s. 58 of the Agra Ten- 
ancy Act. Section 79 of the Act applies only where 
the landlord ejects the tenant forcibly or unlawfully. 

-Jagardeo Singh v. Ali Hammad (1), applied. , 

Second appeal from a decree of the Dis- 
trict Judge, Cawnpcre. 

Mr. S: N. Seth, for the Appellants. ` 

Mr. U. S. Bajpat, for the Respondent. 

JUDGMENT,—I have considered the 
ruling in the case of Jagardeo Singh v. Ali 
Hammad (1) and think that it has been 
rightly applied to the circumstances of the 
present case by the learned District Judge 
ofthe lower Appellate Court. The suit was 
brought by an occupancy tenant against 
zemindars of the village for their eject- 
ment on the allegation ‘that they were his 
sub-tenants.’ The Assistant Collector took 


the view which ‘would suggest itself to. 


most men that if the landlord took pos- 
- session; he ejected the occupancy tenant, 
and the tenant was bound to sue for eject-. 
ment-under s. 79 of the Tenancy Act (II 
of 1901) which permits of a very: short 
period of limitation. In the present case, 
however, the occupancy tenant accepted the: 
landlords, -who' were squatters as his sub- 


tenants and sued under £5. 58 of the Tenancy: 
Act for their ejectment. ‘Having regard to: 


(1) 44 Ind, Ong, 019; 40 A, 300; 16.4; L; J; 249, ° 
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.the view taken by this Court in the ruling 
quoted above, I am of opinion that the 
occupancy tenant was at liberty to take ` 
such action. The landlords did not state 
in their written statement that they had 
unlawfully ejected the plaintiff. They ‘sim- 
ply put forward-such a case as a supposition 
that if the landlords are in possession, the 
tenant should be considered to havé been 
ejected unlawfully. Itmay be repeated that 
the idefendants did not put forward any 
case of having ejected the plaintiff unlaw- 
fully. . Their main claim was that they were 


> gemindars of the village and khudkasht 


. cultivators of the land. The Assistant 
Collector dismissed the suit. There was an 
appeal bythe plaintiff. At first, sight it. 
may be thought that no appeal lay tothe 
Civil Court. The defendante, however, 


- claimed to be zemindars, and khudkasht 


cultivators of the land, and as they. put. 
forward’a claim to proprietary title as 
against the allegation ofsub-tenancy put 
forward by the plaintiff, a question of pro-. 
prietary title was raised, and the appeal 
did lie to the District Court. ; 
- It is. true that a contract of sub-tenancy. 
between the plaintiff and the defendants 
was not proved. It appears to be the law 
however, as understood in this Court, that’ 
an occupancy tenant was at liberty to treat’ 
a squatter as asub-tenant and sue him as: 
such. -The fact that the squatter happened 
to be a landlord would not make any 
difference in my opinion. A landlord can 
be the landlord of the tenant and may re- 
cover’ rent from him, butatthe same he 
may become a sub-tenant of the tenant and: 
pay rent to the tenant. What appears to: 
me tohave been donein this case is that 
the landlords colluded with and started 
cultivation withthe sub-tenant of the oc. 
eupancy land, and, when they were asked- 
- to pay the rent, they turned round and: 
claimed to bethe: khudkasht holders. This 
isa very insidious method of ejecting an 
‘occupancy tenant, and should not be per= 
mitted. . If the defendants had put forward 
a plea of having unlawfully and forcibly 
ejected the plaintiff, and had proved such © 
a plea, different circumstances would have 
arisen, and the decision may have been 
, different, On the pleadings I am of opinion 
that the lower Appellate Court was correct, ` 
I dismiss this appeal with: costs, 
AN, Ae Appeal dismissed, 


~~ 
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.MADRAS HIGH COURT. ` 
FULL BENCH. ` 
REFERRED OasE No. 13 oF 1926. 
September 16,1927; | 
Present:—Sir William Watkins Phillips,” 
T,; Officiating Chief Justice; Mr: Justice 
_ 'Ramesam and Mr. Justice Beasley., 
Taz COMMISSIONER or INCOME-TAX,’ 
_ MADRAS— REFERRING OFFICER 
A nies versus . 
B. E. MAHOMED KASSIM ROWTHER 
oF R. E. MAHOMED KASSIM . 
ROWTHER anp Co., NAGAPATAM — 
; ASS¥SSEE. 
- Income Tax Act (Kl of 1922), s. 10 (ix)—Agree- 
ment for payment of share of. profits without 
liability: for losses—Construction—Payment out of 
profits—Liability to be deducted—Contract Act (IX 
of 1872), s. 289. . 
g number of persons entered.into an agreement 
‘with another by which each of them was.to have.a 
certain share in the profits of the business con- 
ducted by the latter when ascertained at the end 
of the two years during which it was to be in force, 
without any liability in case of loss. 


in whose favour the agreement was executed and he 
contributed the whole capital and was also to have 
the power of altering the shares: ` 7 

Held, (1) that the transaction was nota partnership 
agreement; [p. 308, col. 2.] 

(2) that the payments made te them out of the’ 
profits could not be deemed to be expenditure in- 
curred solely for the purpose of carting such profits 
under s. 10 of the, Income Tax Act 
liable to be deducted for purposes of assessment of 
income-tax. [p. 308, col, 2; p. 309, col. 1.] 


Case stated under s. 66 (2) Act XI of | 


1922 by the Commissioner of Income-tax, 


Madras, for the decision.of the High Oourt. 


on the following questions:— : | 
1. “Whether in the circumstances ofthis 
cage there was & genuine and valid partner- 


slp. 
` 2. “If the answer to the first question is. 


that there is no partnership, was the 


Income-tax Officer right in refusing to. 
deduct from the assessable income the - 


portion of the ‘profits which was to be paid 
to the employees as wages.” 
. Mr. M, Patanjali Sastri, for the Referring 


Officer. : 
The .-Advocate General and Mr, E. 


Vinayaka Rao, for the, Assessee. 
~ JUDGMENT. 


Phillips, Offg. C. J.—The first ques-. 


tion refefred is ‘whether there was a genu- 


ine and valid partnership.” This depends- 


upon the construction of the agreement 
dated the 11th of April, 1922, executed by 
38 persons in favour of the petitioner, The 


The complete - 
control of the business was retained by the person. 


and: were- not ` 


COMMISSIONER OF INCOME-TAX ¥, MAHOMED KASSIM RowTHER. [106 I. O. 1921] ~-- 


petitioner has been treated as the sole pro 
prietor of his firm and been assesse 
accordingly, and he contends that these 
33 ‘persons who have executed the agree- 
ment of April 1922 (Ex. A.) are his partners 
in the business. The Commissioner has 
found that this agicement does not consti-- ` 
tute a partnership agreement and we er- 
tirely agree. Apparently there is a provision 
that each of the executants is -to have a 
certain share in the profits of the business 
when ascertained at the end of the iwọ - 
years during which it is to be-in force. 
No provision is made for their liability 
in case of loss and the complete control 
of the business is retained by Muhammad 
Kassim, who contributed the wholé capital. . 
Not only is he io have the control of the 
business but even persons holding power- 
of-attorney from him are to have the same ` 
power. The executants agree to be bound 
by Muhammad Kassim’s orders and the 
orders of those holding his power-of- 
attorney and also agree that, if they con-. 
travene. the provisions of the agreement, 
they can be dismissed. The proprietor has 
also the power of. altering the shares. 


- On these facts, itis.clear that this-is nota - - 


partnership agreement and that these 33 
persons were merely the employees of 
Muhammad Kassim and weré entitled to 
certain shares in.the profits when ascertain- 
ed at the end of the two years. 
The second question runs as follows: “If 
the answer to the first question is that 
there is no partnership, was the Income- 
tax Officer right in refusing to deduct from 
the. assessable income the portion of the - 
profits which was paid to ‘the employees as 
wages? The petitioner claims to deduct 
the shares payable to the employees under 
s. 10 (iw) of the Indian Income Tax Act, 
which runs, “any expenditure (not being in . 
the nature of capital expenditure) incurred ~ 
solely for the purpose of earning such profits 
or gains.” - The Income-tax Commissioner 


- ‘kas held that it has not been shown that ` 


the shares were paid out of the capital in 
the Madras branches of the petitioner’s firm ` 
and that there are merely some entries in 
the accounts of the head office at Klang 
in the Federated Malay States. -Apart from 
this, we think it is clear that this expendi- 


ture does not come within the meaning of 
8. 10 (iz). Such expenditure is to be set 


off against the profits earned in the year’: ` 
and it must be incurred “solely for the pur- . 


-poge of earning such profitaor gains.” If 


> 
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is possible to say that payments out of 
profits really. constitute expenditure incur- 
réd solely for the purpose ofearning such 
profits? The amount of the expenditure 
depends on theamount of the profits and, 
. consequently, it is impossible to hold that 
it was expenditure incurred solely for 
the purpose of earning those profits. 
It is contended by the learned Advocate- 
General that expenditure must be deemed 
also to include liability and that, inasmuch 


as these payments werein the nature of . 
wages of which payment was deferred, they, 


equally with wages, should be deducted 


and, to hold otherwise, would produce the - 


anomaly that part of the wages of the 
firm might be deducted and another part 
not. This may be anomalous, but it must 
be remembered that income-tax is cal- 


culated on profits and when the tax has: 


been calculated the expenditure on the 
deferred wages has not been incurred. 
In fact, it might not even be in- 
curred if the proprietor chose to break the 
. agreement, and certainly it cannot be deemed 
to be expenditure incurred for the purpose 
of earning such profits. It isnot the ex- 
penditure that has led to the profits being 
earned, but it is a promise that such ex- 
‘penditure would be made in the future 
that has possibly produced those profits. 
Rule 3 (1) of Sch. D of the English 
Income Tax Act, 1918, prescribes that “in 
computing the amount of the profits -or 
gains to becharged, no sum shall be de- 
ducted in respect of any 


payment payable out of the profits or 
gains.” This is very specific and would 
include the payment out of profits in the 
present instance. 
working partners areto get a share in 
respect of capital putin by them, any pay- 
ment to them asinterest on that capital 
cannot ba deducted under s. 10 (iit) of 
the Indian Income Tax Act. In view of 


the language of the section which is very. 


clear, wə think itis unnecessary to refer 
to the cases cited before us and hold that, 
although it may possibly -work hardship 
in afew cases; the payments to these 
working partners out of the profits cannot 
. be deducted under s. 10 (ix). Petitioner 
will pay costs including Counsel's fee of 
Rs, 250 

Ramesamand Beasley, JJ. agresd. 

v. N. V. 

AN, A Reference answered accordingly, 


_ OMUNY LAL MANDAL V NIRA LAL MANDAL, - 


annual: 
interest, or any-annuity or other annual: 


Similarly, if some of the | 
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CALCUTTA HIGH COURT. 
ApPPHAL FROM ORIGINAL Ofvit JURISDICTION: 
f No. 5 or 1927. i 
July 4, 1927. 
Present:—Sir George Claus Rankin, 
Kr., Chief Justice,and Mr. Justice 
Mitter. : 
OHUNI LAL MANDAL—Dzranpant—~ 
: —APPSLLANT 
` versus r 
HIRA LAL MANDAL AND ANOTABR— 
PLAINTIFES— RESPONDENTS. 

Counsel and client—Compromise by Counsel in excess 
of authority—Restrictions on Counsel's authority not 
known to other party—Compromise, whether can be set 
aside. 

In a partition suit on the motion of the Counsel 
of the parties a consent decree was passed fixing 
the shares of the parties and referring the matter 
of accounts to a particular person. Subsequently 
one of the parties applied for vacating the decree 
alleging that she had given specific instructions to 
her attorney that certain matters in the case should 
not bs referred. The Oourt found that the au- 
thority of the Counsel was in fact restricted and 
vacated the decree : $ 

Held, that in view of the fact that the decree was 
a consent decree involving a reference toa particu- 
lar individual named by the parties, the Court was | 
justified in re-opening the case when it found -that 
the Counsel had no authority to consent to such a 
decree, even though ‘the other parties had no notice 


oF ihe restriction of the Counsel's authority. [p.2310, 

col. 2. : 
Nealé v. Gordon Lenmoz (4), followed, a 
Appeal against an order of Mr, Justice 


Chotzner, dated the 22nd January, 1927. 
Mr. N. C. Chatterjee, for the Appellant, 
Messrs. J. N. Majumdar and A, Dutt, 

for the Respondents. P : 


JUDGMENT. i 

Rankin, C. J.—In this case the de- 
fendant Chuni Lal Mandal complains of an 
order made by Mr.tJustice Ohotaner where- 
by he set aside an order previously made 
by him the effect of which was to declare 
certain shares of parties by consent ina 
partition suit, to appoint Mr. H, K. Mitter, 
Barrister at-Law, to partition a certain 
estate and todireet Mr. H. K. Mitter to 
take certain accounts and to make certain 
enquiries. a 

There were three parties to this suit— 
two brothers and their mother. The 


‘mother is said to be siding with the plaint- 


iff Hira Lal and there appear to have been 
great many steps inthe various disputes 
in which these parties unfortunately seem 
to have taken part one againat the other. 
We are not at the moment concerrfed with 
anything which happened prior to the date 


the 15th of December, 1926, when this par- 
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tition suit. came on for hearing. ‘It seems 
to bea suitin which. both parties were 
liable to account as having various intro- 
missions with the estate left by the father. 
` Defendant Chuni Lal's case was that there 
“was a large quantity of money and valuables 


in a certain iron safe in the house where. 


- Hi Lal. and his mother lived and 
ie ae desirous of establishing that he 


was entitled: to.-a- certain share of these. - 


In these circumstances, when “the suit 


came on for hearing before . Mr. Justice. 


Chotzner, the first thing- which happen- 
ed was that the’ plaintiff was called: on 
‘his ‘cwn ‘behalf as a witness and it was 
“while the plaintiff's evidence was -being 
taken that the -‘incident happened wit 

“which we are now concerned. . 

“That the issues which were settled by the 
‘learned Judge were fairly complicated there 
can:be no doubt, and’ the question of the 
-amount ..of money that was to go to the 
‘brothers and to the mother involved aċ- 
counts and enquiries of a ‘somewhat diffi- 
cult character. Mr. A. ap 
- ‘ed for Ohuni Lal took the point that it was 
“waste of time before the learned Judge to go 
into evidence on the part of the plaintiff or 
‘anybody élse as to the various. details of the 
accounts as it Was quite obvious that in 
~ this case there would have to be an order 
‘directing the taking of accounts and accord- 
ingly he suggested that a Court Officer 
should be appointed. Somebody else sug- 
‘gested that a particular named Advocate 
Mr. H. K. Mitter should be appointed, the 


intention being that-he would act as Oom- ` 


` missioner of Partition and also as _ the 
person to whom the accounts and enquiries 
should -be referred; in other words, he 
should be appointed as a special referee, 
‘In the -end what happened was that Mr, 
J.N. Mitter—the learned OCounsel—who 
appeared for -the mother accepted the sug- 
gestion that Mr. H. K. Mitter should bè 
appointed and Mr. Mitter was appointed 
accordingly as appears from the consen 
decree passed by the Court. ; 


That decree having been made purport- 
ing to be a consent decree. the lady moved 
the learned Judge'to set that aside. ‘She 
madethe case that she had given ‘certain 
specific sinstructions to her attorney who 
- had passed them on to her Counsel. -. These 
- instructions were directed to the question 

whether an arbitration or a reference to 
` some person other than an officer. of the 
- Çourt should-be agreed `to. It. may -be 
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K. Roy who appear- : 


- client. 


a 
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“mentioned that the parties had had previous 
- experience of-disputes being referred . ‘to 


arbitration and that it had been disastrous. 
‘Her case was that she -bad given express 
instructions that.certain things were not to 
be referred in any way and she gave evi- 
dence to that effect herself. She filed an 
affidavit and-her Solicitor also filed an: aff- ¢ 


-davit to the effect that he hadspecificinstruc- P 


tions not to consent- to any private arbitra- 
‘tion or reference to any private individual of. 
matters in: dispute in the suit without get- 


-ting tried by the Court certain questions, . 


and further not to consent until another 


-suit in. whieh his client was the plaintiff 


was agreed tobe- ‘tried along with the. 
present suit and all charges made againat 
her by Ohuni Lal Mandal in his written . 
statement and by his Counsel in her CTOES- 
examination were withdrawn. f 
Now; it is quite true, as Mr. Chatterjee 
a yery careful and able argument before 
us has pointed out that at first sighta good 
deal of suspicion attaches to a story of this 
sort. That suspicion ‘is ‘not lessened by 
the fact that the attorney's affidavit does 
not give any dates. But the matter does 
not stop thére because the learned Judge 


“at the time when-he considered the lady's 


application to set aside the previous. decree 


“had before him Mr, Mitter—the learned l 


Counsel who had consented on behalf of 
the lady. Mr. Mitter informed the Court 


“from his place at the Bar that in consent- 


ing to the terms proposed he ‘was under - 


a misapprehension as to the authority 


‘which had been conferred upon him by his 
He said that he was acting under 
the impression that he had full-power to 
deal with all matters connected with the 
present litigation but that that impression 
‘was mistaken and he had only a restricted 
authority. In these circumstances, the. 
‘learned Judge has acted upon the basis that 
this story of limited, authority of the léarn- 
ed Oounsel isa true story. Iam not pre- 


`. pared to reverse that finding. 


“The main argument of Mr. Chatterjee 
before us has been upon the principle which ` 
is to be found in certain cases which he has 
cited, that if special restriction is put upon 
the general and apparent authority of a 
Counsel to effect a settlement of matters 
in a suit, that restriction will not be-binding 
on the other side unless itis communicated. 
to him; in other words, every person is 
entitled to presume, till it is said.to the con- 
trary; that learned Counsel hag a general 
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Buthority. For that proposition certain 
cases have been cited to us Strauss v. 
Francis (1) re-affirmed in the case of Welsh 
v. Roe (2) and the Calcutta case of Askaran 
Choutmal v. E. I. Ry. Co. (3) decided by 
my learned brother Mr. Justice Page. On 
the other hand, we have to consider the 
casein the House of Lords—the well-known 
case of Neale v. Gordon Lenmozx (4). A 

The first thing we have to ask ourselves 
-here is what was. the nature of this order. 
-In so far as itis complained of, it is com- 
plained of because it isan order referring 
:to.a private individual—an Advocate of 
this .Court—certain matters of account 
which were involved in the suit itself. 
-‘Itmay be perfectly in the right of. the 
‘learned Judge to refer matters of ac- 
.count to an officer of Court or to ‘some- 
body else if he thinksit necessary; but in 
this particular case the reference was, by 
consent, toa particular named individual, 
and in these circumstances we have to con- 
“sider whether-the learned Judge was right 
in being satisfied that the reference in all 
“these matters of account to this particular 
individual by consent was a reference 
which should stand after it had been dis- 
covered that the learned Counsel who had 
-consented to ithad doneso contrary’to his 


‘client's instructions. Ido not want to put. 


‘this case on its facts too high, and Ido not’ 


‘think that it can be putashigh as the case : 


of Neale v. Gordon aLenmox (4) from the 
point of view of the interest of “the lady 
client. This is not-a case ‘in which the 


aspersions upon thelady’s character were - 


-& very prominent feature of the suit. It is 
not:a case in which it would-be at-all un- 
-reasonable for the lady to agree to the pro- 
position: put forward as, indeed,-the learned 
Judge thinks, “But, on the other hand, if it 
is really true that the lady had objected to 
‘these important matters of account (from 
‘her -point of view) being referred to private 
arbitration and to,a.private referee and if 
that was done by mistake of her Counsel, 
Iam not prepared to hold that the learned 
Judge .was wrong in taking steps to see 
` that the suitshould proceed-in the ordinary 
way. If-any order of reference can be made 


(1) (1866) 1 Q. B. 379; 6 B. & S. 385:35 L. J. Q. B. 
133; 12 Jur. (N. 8.) 486; 14 L. T. 326; 14 W. R. 634. ` 

(2) (1918) 87 L. J. K. B. 520; 118 L. T. 529; 62 S. J. 

69; 34 T. L. R. 187... 

(3) 88 Ind. Oas. 413; 52 0. 386; 290. W.N. 566; A. 
1. 7 E n 696. 

4) (1902) 1 A. O. 465; 71 L. J. K. B. 939; 87 L, T, 41;` 
41W. R. 140; 66 J. P, 751, os 
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without the lady's consent it can still be 
-made notwithstanding that this appeal is 
“dismissed. I:say nothing whatever upon 
that aspect-of the case. Ido not think 
that there was any lack of jurisdiction on 
_the part of the learned Judge to make the 
order which he has made. [donot think 
that itis open in a case of this sort to ‘the 
appellant Ohuni Lal to say that he will 
‘hold the other parties to this bargain 
at all costs whether the Oourt thinks fit to 
do:so or not. In'my judgment the position 
is that the learned Judge has chosen the 
better course. He dealt withit asa case 
of the same essential type as Neale v. Gordon 
Lenmox (4), and it certainly is acase in- 
-which the order of reference which the 
Court has made involves that the Court's 
‘assistance is being asked in the sense in 
which Lord MHalsbury referred to that 
-matter in his speech in the House of Lords 
-in the case of Neale v. Gordon Lenmox (4). 
On the whole, Iam of opinion that this 
-appeal.should be dismissed with costs. 
Mitter, J.—L.agree. 


A. N, A, Appeal dismissed. l 


—— 


CUDH CHIEF COURT.. - 
Szconp Orvin -Appaan No. 80 or 1927. 
2 September 16, 1927. l 
Present :—Sir Louis Stuart, Kr., Chief 

Judge, and Mr. Justice Raza. ` 
BALA PRASAD—P.alnTIFF— 
E APPELLANT 
versus: 


“B.N. W. RAILWAY COMPANY, ranover 


THEAGENT oF THE san RAILWAY OOM- 

PANY, GORAKHPUR—Dzrunpant— 

| ; RESPONDENT. ee 
Railways Act (IX of 1890), 3, 77—Letter to Agent 
renten to sue for price—Notice—Suit for damages 
against carrier—Limitation—Limitation Act (IX of 

1908), Sch I, Art. 81. | A 

A akan four boxes to B by Railway. Upon the 
goods reaching the destination B refused. to take 
“delivery as one of the boxes was not his and con- 
-tained goods of a value considerably less than the 
goods consigned fo him and insisted on taking open 
delivery, which was at first refused. On 16th July, 
1923, B ‘wrote a letter to the Agent mentioning the 


- facts and intimating his intention to claim the price. 


| ivery was subsequently allowede | 
Open ay that the-letter was a sufficient notice under 
s. 77 of the Railways Act; [p. 312, col. 2J] 
(2) that the suit was one against a carrie, for com- 
pensation for non-delivery of goods and limitation 
began to run from the date on which open delivery 


“was permitted: [p. 313, cL] i 
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Appeal against a decree of the First Ad- 
ditional District Judgeat Barabanki, dated 
the 18th November, 1926, reversing that of 
the Subordinate Judge, Barabanki, dated 
the 23rd September, 1925. 

Dr. J. N. Misra and Mr. Ali Zaheer, for 
the Appellant, 

Mr. G. N. Mukerji, for the Respondent. 

JUDGMENT.—The facts out of which 
this second appeal arises are as follows. The 
plaintiff-appellant Bala Prasad is a trader 


with a fairly large business in the Bara- ` 


banki District, On the 17th April, 1923, 
four boxes were consigned to him from 
‘Moti Hari Railway Station on the Bengal 
and North Western Railway to the Bara 
Banki Railway Station which is also on the 
Bengal and North Western Railway. The 
-consignment arrived somewhere before the 
28th of April. The plaintiff consignee, on 
inspecting the consignment, asserted that 
although three of the packages were a por- 
tion of the consignment, as consigned, the 
fourth package was not a portion of the con- 
signment and he refused to take ordinary 
delivery and demanded open delivery. The 
Station Master under the rules was not com- 
petent to give him open delivery and his 
requests to obtain open delivery were at first 
of no avail. We find that on the 16th 
July, 1928, the plaintiff-appellant sent 
the” following letter to the Agent, Bengal 
and North Western Railway, Gorakh- 
pur and the Secretary of State for India 
in Council through the- Deputy Commis- 
sioner of Bara Banki (he took the latter 
course to cover the possibility of the claim 
being considered to be a claim against a 
State Railway) and sent copies to other in- 
terested.parties. The letter is as follows:— 
“ Bir, S i 
“Moti Hari to Bara Banki Parcel Way Bill 
No. 2854 of 17th April, 1923, fourboxes. The 
above consignment lies undelivered at Bara 
Banki Railway Station till now although 
about three months have elapsed since it 
reached here. Instead of four bales of con- 
signment- only three are present and the 
remaining one appears net be addressed to 
me and changed in transit. I wrote several 
times to the Traffic Inspector and Station 
Master asking for delivery of so much of the 
goods asgre mine, after noting its condi- 
tion and also requested, if they thought 
proper, an open delivery but no delivery has 
been made as yet, either open or otherwise, 
- putting me to an enormous loss. The Sta- 
tion Mastersays that-he will not give de- 
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livery without instructions from the higher . 
authorities. 

- “ I request you, therefore, to arrange for - 
delivery by the 28rd instant, for I will leave - 
this place on the same date, elseI am sorry 
I will be obliged to claim full price with in- 
terest, etc.” 

After further correspondence open de- 
livery was taken by the plaintiff-appellant 
on the 22nd September, 1923. He asserted 
that when the consignment was opened it 
was discovered that although three of the 


. boxes were his boxes the fourth box was a 


box. which had never been consigned to him. 
and which contained goods of a value con- 
siderably less than the goods which had been 
consigned to him. He accordingly institut- 
ed a suit against the Railway Company on 
the 22nd September, 1924 (the 20th and 
21st September were close holidays) for 
Rs. 2,191-7-0 damages. The Company con- 
tested his claim on a variety of grounds, It 


-asserted that the suit was bad for want of 


notice under s. 77 Act IX of-1890 and that 
the suit was also barred by limitation, It 
was further asserted that the box.in ques- 
tion was the box which had been consigned 
to the plaintiff. Evidence was called on 
both sides, The learned Subordinate Judge 
in a very carefull and reasoned judgment 


, decided the suit in the. plaintiff's favour for 


Rs. 1,841-8-0 certain interest and costs. The 
learned Additional District Judge reversed 


‘the decree deciding only one point. He 


found that the suit was bad for want of the 
issue of a notice under. s. 77. The present 
appeal is filed. ` i 

In respect of the ground on which the 
lower Appellate Court has allowed the ap- 
peal-and dismissed the suit it is sufficient 
for us to say that in the first place we are 
not satisfied that any notice was necessary 
under the provisions of 8.77. This was 
clearly a suit against a carrier for compensa- 
tion for non-delivery of goods. It was by- 
no means certain that there had been any 


. loss, destruction or deterioration. The goods 


may still be in -possession of the Railway 
Company. But it is sufficient to say that if 
such a notice were required the letter of the 
16th July, 1923, is, in our opinion,an absolute- 
ly sufficient notice. We do not agree with the 
learned Additional District Judge in his 
views. We donotconsider the letter in the 
least vague and we consider it a perfectly 
good business notice. We, therefore, reverse 
the decision of the lower Appellate Court. 
It is then open to us to return the appeal to 


(108 L O. 1937) 
, the lower Appellate Court for decision of the 
points which it has not yet decided. We 
consider, however, that it would be very 
unfair to the plaintiff-appellant if we took 
that course. Nearly two years have already 
elapsed since he instituted the suit- and we 
consider that he isentitled to as speedy a 
decision as possible. Therefore, as the evi- 
dence on the record is sufficient for the pur- 
pose we propose under the provision of 
8. 103 of the Code of Civil Procedure and 
O. XLI, r. 24 to determine all the points 
which the lower Oourt has left undetermin- 
ed. The first of these points is the point of 
. limitation. We consider that this was a 
suit against a carrier for compensation for 
non-delivery of goods. The time from 
which the period began to run was the 
period when the goods ought to be deliver 
ed. That date we consider to have been 
the 22nd September, 1923,‘ the date when 
the Railway at last permitted open delivery. 
The plaintiff-appellant was entitled to open 
delivery and was well within his rights in 
refusing to take anything short of open 
delivery. Weare satisfied upon the evi- 
dence that the first opportunity he had of 
obtaining open delivery was on the 22nd 
September, 1923, and we, therefore, take the 
limitation as having commenced from that 
date. The suit was thus within limitation. 
The next question which we have to de- 
cide is the question of fact, which was de- 
cided by the learned Subordinate Judge in 
the first and seventh issues. We have very 
little tosay here. We have been through the 
evidence and through the careful judgment 
of the learned Subordinate Judge and we 
are satisfied that the view which he has 
taken on the evidence is absolutely correct. 
We agree with him thata box consigned 
to the plaintiff-appellant never reached him 
and that the missing box contained the ar- 
ticles which the plaintiff-appellant -asserts it 
did contain. We find that the -damages 
allowed by the learned Subordinate Judge 
are the correct damages. As a result we 
allow the appeal, restore the decree of the 
learned Subordinate Judge as it standsand 
direct that the Railway Company, pay its 
own costs and those of the plaintiff-appel- 
lant in this Court and the Court below. 
G. H, :Apzeal allowed. 
ANA | 


SARU KHAN 9, JAN MUHAMMAD, 


313 
LAHORE HIGH COURT, .” 
Szconp Oivin ArpraL No. 1733 or 1923. 
ay June 22, 1927, < 
Present :—Mr. Justice Tek Ohand and 
Mr. Justice Agha Haidar. 
SARU KHAN—Puaintirr—A PPELLANT 


versus ; 
JAN MUHAMMAD AND OTHERS— 
DEFENDANTS— RESPONDENTS, 


©- Civil Procedure Code (Act V of 1908), 0. XLI, vr. 4 


—Plaintiff’s right to appeal for benefit of all—Pun- 
jab Courts Act (VI of 1918), s. 4J—Second appeal— 
Judgment in-Appellate Court not proceeding on pleas 
— Interference — Evidence— Findings and evidence 
adduced in Revenue Courts, admissibility of, in subse- 
quent civil suit—Co-tenants—Joint occupancy tenant 
dying sonless—Devolution of tenancy. 

Order XLI, r. 4, Civil Procedure Code, authorises 
one of the plaintiffs to an action in which other 
co-plaintiffs are also interested to appeal for the bene- 
fit of the latter only ifthey are made parties to the 
appeal. [p. 314, col. 1.] ‘ 

Ambika Prasad v. Jhinak Singh (1), Balkaran Lal 
v. Malik Namdar (2) and Balaram Pal v., Kanysha 
Majhi (8), followed. 

A judgment of the Appellate Court which does 
not proceed upon the pleas of the parties is liable 
to be set aside in second appeal. [p. 315, col. 1. 

When a joint occupancy tenant of a common hota. 
ing dies sonless his rights in the tenancy ‘lapse to 
his co-tenants. [p. 314, col. 2.] . a 

Findingsin ejectment proceedings before the Reve- 
nue Authorities and the evidence led in those cases 
cannot be relied upon as evidence in subsequent pro- 
ceedings in a Civil Oourt, [p. 315, col. 1.] 

. Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 25th April, 
1923, reversing that of the Munsif, First 
ee Amritsar, dated the 2nd November, 
1921. . 


ORDER. . 

Tek Chand, J.—(June 15, 1927), 
—Three persons, Saru- Khan, Piru Khan 
and Amir, descendants of one Hakim 
instituted the suit out of which this 
sscond appeal arises for possession of ` 
land, alleging that the occupancy rights 
in the land were acquired by their ances- 
tor Hakim and that they were entitled to 
hold the tenancy, and that the defendants 
who are the descendants of Nawab, brother 
of Hakim, had noright to be in possession of 
these rights. The suit was decreed in 
favour of all the three plaintiffs by the trial 
Court. On appeal by the defendants, the 
learned District Judge dismissed the suit 
with costs in both Courts, < 

Against the appellate decree of the Dis- 
trict Judge a second appeal has been pre- 
ferred to this Court and in the, memo- 
randum of appeal Saru Khan, plaintiff 
No. 1, alone has been shown as the appel- 
lant. The contesting defendants Jan 
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Muhammad and Sheru.and Kartar Singh 
and Sher Singh, who were pro forma de- 
fendants, were made respondents. The 
other two co-plaintifis, namely, Piru and 
Amir, were not impleaded as parties to the 
second ‘ appeal. To ‘the memorandum 
of appeal, however, was added at foot 
note by Mr, Amar Nath Chopra, the learned 

_ Advocate, who had preferred the appeal 
on behalf of Saru Khan, that the appeal 
..was for the benefit of all the plaintiffs. 


On the case ‘coming up for“hearing be- 


` fore us to-day Mr. Kishan Dayal forthe re- 
spondents ‘raised a preliminary objection 
that is was not competent to Saru Khan to 


- appeal on behalf of all the-other-co-plaint- . 


iffs without making those co-plaintifis 
` ~parties to the second appeal.as respondents. 
Tn reply reliance is placed on O; XLI, r. 4, 
' and ‘it is argued that Saru Khan could 
appeal on behalf of the other co-plaintiffs, 
_ without joining them as parties to the 
appeal. That rule, however, authorizes 
one of the plaintiffs to an action, in which 
‘other .co-plaintifis are also interested, to 
appeal for the benefit of the latter, only if 
they are made'parties to the appeal. The 
proposition is ‘too obvious to require dis- 
‘cussion.. Authority for it will be found in 
AmbikaPrasadv.Jhinak Singh(1), Balkaran 
Lal v, Malik Namdar (2) Jitendranath Chat- 
terji v. Jhaku Mandar (3) and Balaram Pal 
v. Kanysha Majhi (4). We, therefore, hold 
that Saru Khan was not entitled to appeal 
on behalf of Piru and Amir plaintiffs. 

Mr. Amar Nath Chopra, however, states 
that he omitted to implead these two per- 
sons as parties under the erronéous ‘belief 
that under O. XLI, r. 4, Civil Procedure 
Code, it was not necessary for him to im- 
plead them as parties. He has now frankly 
admitted his mistake and asks us that we 
should exercise our powers under O. XLI, 
r. 2), Civil Procedure Code, and implead 


Piru and Amir, plaintiffs as respondents to` 


the appeal. After hearing Mr. Kishan 
Dayal for the respondents we are of opinion 
‘that it is not desirable to decide the case in 
the absence of the other plaintiffs and 
we think this to bea fit case in which we 
should exercise Our powers under O. XLI 
r. 20, Civil Procedure Code. We, there- 
(1) 71 hd. Cas. 321; 45 .A. 286; 21 A. L.F. 91: A 
IR. 1923 All. 211. ‘ 


(2) 78 Ind. Cas. 637; A. IR. 1924 All. 873; L, R. 5 
A. 2190iv. ae 


oe Ind. Cas. 780; 3 P. L. J. 456; A. I R. 1922 
ab. 4. 
. (4) 53Ind. Cas. 548, -7 
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fore, direct that Piru and Amir be made 
respondents to the appeal. Mr. Amar 
Nath Ohopra undertakes to communicate 
with these two persons so that they may be 
present or be represented before us at the 


. next hearing.. > ` 


‘As thie case is a very old one, we are not . 
inclined to adjourn the case for along time. 
We accordingly direct that it bé-placed be- 
fore us as No, Lon the list on Monday the 


- 20th of June, 1927. As the adjournment: is 


caused by an omission on the ‘part of the 
appellant to implead these two. persons as 
parties, we allow Mr. Kishan Dayal Rs: 32 | 
as costs of the adjournment, which must be 
paid by the appellant on or before the-next 
date of hearing. tS sd 
rere Amar Nath Chopra, for the Appel- 
ant. ; 

Mr, Kishan Dial, for the Respondents. 

; ` JUDGMENT. | 

Tek Chand, J.— The main facts of the 
case are given in our order of the 15th ‘of 
June, 1927, which’should be réad as a part of 


‘this judgment. By that order we decided 


to implead Piru and Amir plaintiffs’ as‘ re- 


‘spondents to the appeal under O. XLI, 


r. 20, Oivil Procedure Oode, and Mr. Amar 
Nath Chopra for Saru Khan appellant 
undertook to communicate with these two 
persons and to produce them to-day. Amir 
has appeared to-day and is present in 


Court.’ He states that Pirudied sonless more 


than 2 years ago. This fact is admitted: by 


“Mr. Amar Nath Chopra for the appellant 
-and by Jan Muhammad the contesting 


respondent who is alse present in person, 


“As Piru deceased claimed to be a joint 


occupancy tenant of a common holding” > 
and as he has died sonless,-his rights in the 
tenancy lapse to his co-tenants, namely, 
Saru Khan appellant and Amir respondent 
“both of whom are already on the’ record, 
Itis, therefore, not necessary to.adjourn-the 
hearing of the case to implead the ‘heirs, 
(if any), of Piru deceased as respondents. 
Piru's name will be struck off the record. 
On the merits the second appeal can be. 


‘disposed of- very briefly. The plaintiffs 


came into Oourt alleging that their ances- 
tor, Hakim, -had acquired the occupancy 
tenancy in question, that they were in pos- 


session of these occupancy rights but that. 


on a notice issued by the defendants, they 
had been wrongly ejected by order of the 
Revenue ‘Authorities. They, therefore, sued 
to recover back possession of the land com- 
prised in the oceupancy tenure. The de- 
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fendants resisted the suit on ths plea. that 


the occupancy tenancy in question was not © 


acquired by Hakim but that it was acquired 
by Sher Khan who, was the father of Hakim 
and of Nawab Khan, the grandfather of the 
contesting defendants, The: plaintiffs in 
their replication denied that the occupancy 
rights were acquired or that the land was 
ever occupied by Sher Khan. The Sub- 
Judge found against the defendants’ con- 


tention and held that en the materials on. 
the record it could not be held that the 


land was occupied by Sher Khan. In their 
grounds of appeal before the learned Dis- 
trict Judge the defendants reiterated their 
contention that Sher Khan, the common 
ancestor of the parties, had held possession 
of the land. The learned District Judge, 
however, gave no finding’on this point. On 
the other hand, he held that though the 
occupancy rights were:held by Hakim 
alone in the Settlements of 1852 and 1865, 
and that after the death of Hakim for some 
reason or Other the plaintiff's line decided 
“to pool the occupancy land of the family” 
and that-it was in pursuance of some 
arrangement that the occupancy rights 
were transferred by the plaintiff's branch 
of the family to the defendants. This, 
however, is an entirely new case which the 
learned District Judge has set up in 
appeal forthe defendants but which he was 


not entitled to do. No such arrangement: 


was put forwardin the written statement, 
nor was any issue framed on it. As pointed 
out already the defendants’ main plea was 
that the occupancy rights had been aequir- 
‘ed by Sher Khan. The learned District 
Judge does not discuss the point at all. His 
judgment*‘in so far as it proceeds on grounds 
not put forward in the pleas, cannot be 
supported. : 

The learned District Judge further bases 
his judgment on the decision of the Reve- 
nue Assistant dated the 17th of June, 
1920, in a suit brought by Amir plaint» 
iff to challenge a notice of ejectment 
issued by the defendants in regard to the 
` land in suit. Hə also relies upon the evid- 
ence that was led before the Revenue 
Authorities in that litigation and also in cer- 
tain previous litigation. Now, there can be 
no doubt whatever, that neither the findings 
in the ejectmant proceedings before the Re- 
venue Authorities nor the evidence led 
in those proceedings could be legally relied 
upon in this case. Mr. Kishan Dial for the 
respondents -has very properly conceded 
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„that he is unable to contend that this evi- 
dence was legal evidence in the case. The 
léarned District Judge also relies on a 
‘certain lease, alleged to have:been executed 
by Amir plaintiff in favour of the defendant, 
But his discussion of this matter is very 
confused. For the foregoing reasons the 
judgment of the learned District J udge 
cannot be called a proper judgment and 
we are constrained to set it aside, The 
case will have to be sent back to the lower 
Court for re-decision in accordance with 
law. That Oourt must examine ‘afresh 
such of the evidence as is on the record and 
come to a definite finding on the issues that 
arose in the case. f 
- The'appeal is accepted and the case re- 
manded to the District Judge for decision 
in accordance with law. Court-fee on 
appeal will be refunded. Costs will be costs 
in the case, i 
Agha Haidar, J.—I agree. 
RL ‘Appeal accepted; 
ALN. A. Case remanded,. 
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resent:—Mr. Justice Venkatasubba Rao, | 
NARAYANDOSS BALAKRISHNADOSS 
— PLAINTIFF ` Da 


. versus 
BACHRAJ CHORDIA SOWOAR AND 
ANCTHER—DEFENDANTS, © ` 

Contract Act (IX of 1872), s. 16—Undue influence 
— Execution, of mortgage by minor just come of age 
an favour of creditor of maternal uncle—Maternal 
unice and nephew in position of fiduciary relation- 
ship—Mortgagee taking with knowledge of facts— 
re a whether hable to be set aside. 

ere a person seeks to set aside a docum - 
cuted by him to another on tke ground at andr 
influence if there is a relation which gives rise to 
confidence between the parties and if the person in 
fiduciary position obtains an advantage—where this 
alone-is established and nothing further—the Court 
gives relief to the party conferring the benefit, un-` 
less the other party shows that he did not avail 
himself of the confidence which subsisted between 
the parties. The burden is, therefore, upon him 
and,.if he does not discharge the burden, the plaint- 
iff succeeds. [p. 321, col. 1.] 

When there isa third party involved, the position 
is not dissimilar. If it is shown that such third 
party was aware of the existence of such® confidential 
or fiduciary relation, he is under the same disability 
as the party who occupied the position of confidence: | 
that is to say, the- Court gives relief to the plaint- 
iff without demanding proof of fraud or imposition 
or any specific act of undue influence. Itis enough 
that the third party was aware of the existence of 
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the confidential relation and the Court does not in- 


sist on proof that he was further aware of the actual 
exercise of undue influence. [p. 321, cols. 1 & 2.] 

-In such cases the third party is affected not by 
reason of any active participation in, but by bare 
knowledge of, undue influence exercised in fact or 
by the mere knowledge of the situation of the parties 
which in law gave rise to a presumption of undue in- 
fluence. [p. 322, col. 1.] i b ' 

It is mot -special relations arising from certain 


situations only such as, parent and child, or guardian; 


and ward, that are jealously watched by the Court; 


- on thé other hand, the principle on which equity. 


gives relief is extended and applied to, all the 
variety of relations in which dominion may be ex- 
ercised by one person over another. Similarly the 
Court does not fetter its discretion by a fictitious 
regard to the age of the person aggrieved. The 
law looks at the substance of the thing and it is 
essential that the relationship should have ceased not 
merely in name but infact. |p. 323, col. 1.] . 

When a stranger takes a gift from a person tainted 
with the undue influence of another person to whom 
he stands in a fiduciary position, with notice of the 


circumstances giving rise to the equity, the Court , 
will compel him to give up the benefit. [p. 323, col. 


2. i ) 
‘ehedes v. Bate (1), Espey v. Lake (2), Archer v. 
Hudson (3), Maitland v. Irving (4), Berdoe v. Dawson 
(5), Turnbull & Co. v. Duval (6) and Chaplin v. Bram- 
mall (7), relied on. and followed. 

Bainbrigge v. Browne (8) and Thornber v. Sheard. 
(9), distinguished." | a iu 

Raj Coomar Roy v. Alfuzuddin Ahmed (10), dissent- 
ed., Š ` 5 

Where a person 20 years old executed a mort- 
gage of almost the whole. of his property in favour 
of a creditor of his maternal uncle for no personal 
benefit to himself and it was found that the uncle 
and nephew stood in the pons of trustee and 
cestui que trust, that the nephew had no independent 
advice and was not directed to seek the disinterest- 
ed opinion of his mother and paternal uncle who 
were alive and yielded to the importunities of the 
uncle who was in a position of financial bankruptcy 
and whom he wished to oblige, and the creditor was 
aware of thése circumstances: i => 


- Held, that the transaction was vitiated by undue ` 


influence and, liable to be set aside by the nephew. [p. 
323, col. 2.] : ae 
Suit by the plaintiff to set aside a mort- 
gage executed in favour of the lst. defend- 
ant on the ground of undue influence, 
Mr. S. Doraiswami Aiyar, ifor. the Plaint- 
iff. ; : 
Mr. Nugent Grant, for the Defendants. 
JUDGMENT.—The plaintiff in this 
suit impeaches a mortgage executed by him. 
The 2nd° defendant Purushothamdoss is 
his maternal uncle and he became indebted 
to the lst defendant, a money-lender, in a 
large sumof money.. When Purushotham- 
doss wa$ pressed for re-payment the plaint- 
iff executed a mortgage in favour of the 
Ist defendant securing his ‘share in his 
family property and making himself liable 
for his uncle’s debt. The transaction is 


‘challenged by the plaintiff on the ground 
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short point to .be decided-in the case. is: 


is it so vitiated? I may, however, point out 


that a mass of evidence has been adduced . 


to show, or to rebut, that other invalidating - 


grounds existed, namely, (1) that,in the deed 
finally executed, the term that the amount 
is re-payable on demand was fraudulently 
inserted, contrary to the original under- 
standing that it was re-payable only after 
two years; (2) that the Ist defendant 
falsely denied “the existence of certain 
jewels and repudiated after the execution 
of the ‘deed, his promise to return them to 
the 2nd defendant, 
directed to these points but much time was 
taken up on that account. 
case reached the stage of final argument, the 
Counsel for the plaintiff and the 1st defend- 


ant adopted the view whichI was dispos- 


ed to take from the start and confined them- 
selves to the bare question—the question de- 
cisive of the case—is the transaction vitiat- 
ed by undue influence? I may state that 
1 did not prevent evidence being adduced 
on the other points ast felt that in the event 
of the case going further; the parties should 


“have no ground of complaint on the score 


ofany evidence having been shut out. 
The following pedigree may ‘be found 
useful in understanding the. facts of the 


-case :— 
DAMODARDOSS 
(died on 8-12-1919) 
Goverdhandoss Balakrishnadoss 
| > (died 1914) 
` Subbaroyadoss M. Rukmani Bai 
(minor) : 


= "Plaintiff born 
4-2-1005, 


The father of the plaintiff died in 1914 
and the plaintiff thereafter lived at Madras 
with his maternal uncle, the 2nd defendant, 


Not only was evidence, 


But when the. 


whereas his mother resided (also at Madras) . 


in the family house along with Goverdhan- 
doss and his son. On the 30th of Septem- 
ber, 1917, there was a partition of the family 
properties. -The grandfather separated 
from the rest and certain properties were 
allotted in common to the other members 
of the family. At the partition the plaintiff, 


-who was an infant, was represented -by his 
“mother .and his maternal uncle, the 2nd 


defendant, who acted as his guard- 
ian. Immediately after the partition a 


trust deed was executed constituting the 
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plaintiff's grancfather and Purushotham- 
doss trustees for managing the preperties 
belonging to the plaintiff, his uncle and bis 
uncle's gon. These properties, of course, 
included those that fell to their share at 
the partition. Damodardoss died in 1919 
and on the 5th January, 1921,adeed_ came 
into existence which appointed one Chinna 
Veerappa trustee in the place of Damodar- 
doss. Shortly afterwards Chinna Veerappa 
died and Purushothamdoss remained and 
continued to be the sole trustee. 

There were dealings between the ist de- 
fendant and Purushothamdoss andin the 
course of such dealings the latter became 
indebted tothe lst defendant ina large sum 
of money. It is unnecessary to go into the 
history of these dealings and it is sufficient 
to say that in August, 1925, it was found that 
Purushothamdoss owed -the lst defendant a 
sum of Rs. 24,000 and that the position of 
the former was extremely precarious. I 
must add that Purushothamdoss left 
Madras in 1923, and returned- only about 
July 1925. During this period the evidence 
discloses that the dealings between the lst 
defendantand Purushothamdoss continued 


and it became more and more manifest. 


that Purushothamdoss was in difficulties. 
It-is also important to note that during his 
absence from Madras the plaintiff went to 
live in the family house with his mother and 
his paternal uncle Goverdhandoss, After 
Purushothamdoss returned, the plaintiff 
seems to have continued to live at his family 
residence but was frequently visiting the 
former. This was the state of things that 
. prevailed on the 14th August, 1925, when the 


Buit mortgage deed was executed, On that. 


date the plaintiff was 20 years of age and in 
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the eye of the law an adult. {tis common - 


ground that the plaintiff was much attached 
fo his maternal unele. In fact,as I have 
shown, the boy practically lived as his ward, 
preferring his ‘protection .to that of his 
mother and his paternal uncle. The Ist 
: defendant .finding that Purushothamdoss’ 
was not in a position to pay the large 
amount due to him, began to feel uneasy 
and brought pressureto bear on him for 
the re-payment of his debt. A lawyer's 
notice was sent making a demand and it 
was evident that the 2nd defendant was in 


astate of bankruptcy. It is said that he 


had lands in the mofussil of some small 
value and that he imagined he was going 
to get at aiuture date a fabulous amount 
from some_source, These pointa haya not 
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been pursued and the case was argued on 


the footing that Purushothamdoss was on 


the date of the mortgage practically a 
bankrupt. He hasin fact siuce been ad- 
judicated an insolvent and the Official 
Assignees now represents his estate in the 
guit. The lst defendant's demands having 
become persistent, a proposal came to be 
made which was to the effecte that the 


: plaintiff was to execute a mortgage in his 


favour charging the plaintiff's share in 
certain two houses with the debt and mak- 
ing that share security for its re-payment. 
A scribe by name Rahiman Ali, a man 
suggested by the Ist defendant was em- 
pleyed and a mortgage deed was prepared 
and executed. Though the plaintiff was 
the only individual affected by the mort- 
gage-deed, Purushothamdoss also nominally 
joined inits execution, Its recitals make 
it perfectly clear (and there is no dispute 
on this point) that the debt was that of 
the znd defendant and the'plaintiff deriv- 
ed no personal advantage. I may notice 
that the deed says that a trifling amount 


- in cash was paid to the plaintiff but the 


evidence has shown that this is utterly 
false and it isnot now denied that the 
plaintiff derived no benefit whatever from 
the deed. In this case there has been a- 
lot of hard swearing on every side and l 
am quite prepared to endorse a remark 
made by one of the Counsel at the Bar that 
a single case hardly ever presents a 
greater collection of liars than have figured 
at this trial. The curious result has been 
that none of the. Counsel has chosen to 
rely upon the evidence even of his own 
witnesses and with great propriety each 
ofthe Counsel has taken his stand mainly 
on admitted or undisputed or indisput- 
able facts. What, then, are those facts ? 
Besides those that I have adverted to, the 
evidence also shows that the plaintiff 
was practically not possessed of any pro- 
perty other than his share in these two 
houses. They were valued by the Ist de- 
fendant himself at Rs. 20,000 and although 
Purushothamdoss to suit his purposes esti- 
mates them as ` being worth very much © 
more, if was not seriously suggested that ` 
the mortgage really left any margin. These 
two houses (the subject of the mortgage) 
were part ofthe trust estate legally in 
charge of the 2nd defendant. The next 
important point to note is, that about two 
weeks after the date of the mortgage 
Purushotamdogs made. an Application ta | 


is- 


charged from the office of trustee in re- 
spect of the estate of the plaintiff and 
his co-parceners (Ex. IX, dated 31st August, 
1925). An order waa made on that applica- 
tion by consent and it i3 alleged that 
the properties ‘were thereafter formal- 


ly handed to Goverdhandoss (plaintiff's - 


paternal uncle) in whose favour Puri- 
shothamdoss also passed ai promissory 
note dated -thë 8th September, 1925, 
for Rs. 4,000 being roughly the amount 


` for which he was then accountable in 


respect of his management. 


That the con- 
dition of. Purtishothamdoss was perilous, 


also appears from the fact that at the in- 


stance of one Ponnandi „Chetti, a criminal 
warrant had been issued for his arrest, 
first on the 17th of July, 1925,-and that 


warrant having been returned unexecuted, . 


a second ons was issued on the 1L5th of 
August, 1925. Ponnandi Chetti had institut- 


ed criminal proceedings in’ respect of an. 


allegéd breach of trust by Purushotham- 


doss to whom. certain diamonds were said” 


to have been entrusted in- his capacity 
as broker. 


The dates of those warrants | 


are very significant, the second of. them ' 


having been issued just one day subse- 


quent to the execution of the mortgage- - 


deed in question.: It will be seen that so- 
far I have been referring to facts which 


are either admitted or not’ denied.’ To - 


the same catégory belong’ a few. more 
facts, It is not disputed that neither 
the lst defendant nor Purushothamdoss 
directed the plaintiff to seek independent 


or disinterested advice. There is then - 


the fact that the lst defendant was 
aware that the plaintiff had his mother 
alive and that he had also a paternal 
uncle. Indeed the Ist defendant- admits 
having seen the plaintiff's mother and 
having spoken to the plaintiff's paternal 


‘uncle béfore the date of the mortgage, 


= 


It is not disputed that the. lst defendant 
was aware that the plaintiff was then 
only 20 yeara old, 


mortgaged ' belonged to the plaintiff, that 


the debt was that of Purushothamdoss - 


with which the plaintiff had. no concern 


and thatsunder the deed the latter obtained 2 


nə benefit whatsoever. . 
Having stated facts regarding which 


turn. to that part of the evidence i in respect 
pi which thera ig someconilict, ` 


that Purushothamdoss : 
. was his maternal unéle, that the properties - 
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Thė plaintiff who equaliy with Purusho- 
thamdoss and Ratanchand (the son and the 


main witness of tha Ist defendant): has’ 


showa himself a thoroughly. unreliable 
witnass, has depoaed that he was -asked by 
them atand befora the mortgage, to keep 
the transaction -secret from every one 
including Goverdandoss. 
déas who previous to and at the trial was 


Purushotham- - 


“consistently supporting the plaintiff, has, ` 
. however, given a different version and said 
- that there was nosecracy imposed and in: 


“ 


this respect he was supported by the lst 
defendant. It is difficult to say as between 
these three who has been guilty of- the 
least lying, but in this instance, I am pre- 
pared to hold that the plaintiff was not 


expressly asked not to mention this matter _ 


to any third party. The Ist defendant 
admits that he had known both the plaint- 


iff-and the 2nd defendant for some years ` l 
previously and that he had frequently seen - 


the nephew-in his maternal uncle's- house, 


The lst defendant pretends that he had,- 


however, no-knowlédge of the fact that the ` 


plaintif was living for-several years under ' 


the same -roof as: Purushothamdoss. I 


have not been asked seriously to believe : 
this-and I find that the Ist defendant knew ` 


of the fact that the pleintiff was living 
with -Parushothamdoss and asa member 
of his household. + The Ist defendant also 
deposed that he was not aware.of the ex- 
istence of the criminal warrant. In this 


respect again I am not prepared to act on - 


his evidence; Purushothamdoss 


swears— ` 


and in this he is corroborated by several - 


—that he wasin hiding at- Mambalam, a 


suburb of Madras from the 6th August is i 


the lHth August, 1925; and that during 


that time he was living with the Ist des ` 


fendant at that place with a view to evade 


.the criminal warrant which: had been 
issued. I believe that this is substantially | 


true.and that the lst defendant was aware 
at the time that a warrant was out for 
his debtor's arrest. There is another con: 
troversial point.: Was the lst defendant 


made aware-of the -existence ‘of-the trust ' 


deed ? 


~ sion which is tothe effect that the trust 


. there is practically no dispute, I shall now - 


deed was shown to the creditor. Ratanchand 


the gon’ of the lst defendant swears he was- 


The plaintiff; Rahiman Ali the - 
scribe; and-Purushothamdoss give one ver- ` 


not shown the trust. deed.-I have un-' 
hesitatingly come to ‘the conclusion that ‘ 


the evidence of- Ratanchand: must be 
` rejected on this point, I reject his evidence : 
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‘the ‘Ist defendant, I am clearly of th 


mainly on the ground that it is so 
utterly timprobable. In the first place, 
Ratanchand admitted in his evidence that 
several documents constituting the title- 
deeds were putinto his hands. He was: 
asked in the witness-box by-his Counsel to 
select the documents.of -which he was given’ 
inspection. The documents were either in 
English or Telugu, neither of which he 
professed to understand,-but he went 
through the form of looking. at each docu- 
ment and ultimately was able to say that 
certain documents alone were handed to- 
him’ and. not the others. Among those. 
which he was not shown were found to-be’ 
the deed of trust and the deed of appoint- 
ment of a new trustee. By what method’ 
he was-able to make this selection it is: 
impossible to say. In passing Imay note 
that according to him the partition deed 
was’ one of the’ documents handed to him 
which shows that Purushothamdoss acted: 
at the family division as the- guardian of: 
the plaintiff: Before Ratanchand was put 
into thé box:I asked the ‘Ist defendant's 
Counsel what his’ case was in régard to this 
point and he made’ an express statement: 
that the only documents which were hand- 
ed to his client before the transaction was: 
entered into, were: some papersin a- suit 
including a-decree, The evidence of Ratan- 


chand is ab direct variance with: this- 


statement, for according to him several 
other important deéds were placéd in his- 
hands. I am‘ inclined to believe that the 
lst defendant in his anxiety to make out 
that- he was notat, the time aware of the 
trust had recourse to thisfalsehood. There 
was no-motive-on the part either-of the 


plaintiff or: Purushothamdoss to suppress. 


. mention of the trust deed. As a matter of 
fact, we find: that soon after the transac- 


tion, disputes arose- between the lst- de-.. 
` fendant on the one-hand and the plaintiff © 


| and gPurushothamdoss on the other, Every 
. possible contention. was put forward on 
the latter’s behalf to show that the mort- 
gage-deed was invalid and inoperative. 
16 did not occur‘to them to say that plaint- 
iff and Purushothanidoss stoòd in fiduciary 
relations and the transaction was, therefore; 
invalid.- It was. ‘long after-the disputes 
‘began. that this aspéct of-the case- pre- 
sented itself to-the legal advisers of thé 


plaintiff and there can be, therefore, no ' 


motive- on the: part - of. the. plaintiff . and 
Purushothamdoss _ for withdrawing thé 
trust deed fromthe documenta handed to 


‘lously free from the taint, 
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opinion that the latter was on the date o 
the transaction aware ofthe peculiar rela’ 


tions between the uncle and the nephew 


by reason of the existence’ of, and arising 
out of, the trust deed. ; 

. There has been some little controversy 
as regards how far the plaintiff was com- 
petent to understand the nature of the 
transaction at the tinie he entered into 


.it. He pretended that he did not know 


its nature when he executed the bond. 
After much fencing and prevaricating he 
greatly modified- this answer and there is 
not the slightest doubt that he was aware, 
atany rate, generally. of the nature and 
the terms of the deed which he was called 
on to execute. The truth is, hehad a bare 
knowledge of the facts, namely, that he was 
making himself liable for his uncle's debts 
and that he was giving his property as - 
security. He was competent enough to 
understand this, but I do not think that he 
was ina position to resist the: importunity 
of his uncle to whom he was attached. 
There is no evidence that he ever consulted. 
Goverdbandoss and although there is much 
doubt asto when the transaction first came 
to his knowledge, I cannot find on the 
evidence that he knew it at the time the: 
mortgage-deed was given. At any rate, 
on the material on record, there is nothing’ 
to show that the plaintiff sought the advice 
of any person, either of his paternal uncle 
or his mother or any stranger, a 
The last point that remains to be noticed 
is, did the lst defendant take any part in 
persuading the plaintiff in entering into 
the suittransaction? It is not disputed’ 
that there was persuasion on the part of 
Purushothamdoss, The Ist défendant 
suggested that he left the transaction to: 
Purushothamdoss to be put through and 
‘that he did not take an active part. It: 
is difficult to say precisely what part the 
lst defendant took, but I entertain no 
doubt that he was more than a mere silent 
participator.. It is very probable that the 
lst -defendant in his anxiety tő get his 
debts secured, joined with Purushothamdoss 


in inducing the plaintiff tò exeéute the . ` 


deed. Iam prepared to believe that very 
little persuasion on his part was ecessary, - 
butI cannot say that he kept himself scrapu- : 

r ` His- evidence is,- 
demonstrably false on so many póints that 
I am-not disposnd.to` believe him when he 
pays that he took no part in the transaction, >, 
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.I have now stated my conclusions on 
points regarding which there has been some 
dispute and from the welter of false tes- 
timony which every one of the parties has 
asked me to reject, I have disentangled 
such facts as are reasonably free from 
doubt. The lst defendant has not gone into 
the witness-box, his son Ratanchand has 
proved himself an untrustworthy. witness, 
. the plaintiff, the scribe Rahiman Ali and 

Purushothamdoss are unscrupulous liars 
and on every conceivable point, as many 
versions have been given as there are 
witnesses-in the case. Ihave, therefore, 
taken care to separate out of. this mass, 
only such facts as cannot admit of serious 
doubt. What then is the bearing of these 
facts on the question thatI have to decide? 
To answer this question, the law on the 
point must be reviewed. > 

I shall now refer to certain cases which 
have clearly laid down the principles- ap- 
plicable to a case of this kind. The first 
of them is Rhodes v. Bate (1), Tho plaint- 
iff was a lady about 50 years old who was 
living with her brother-in-law Codrington. 
He became indebted to Bate in a large sum 


of money and for this debt the plaintif 


along with Codrington signed bonds in 
favour of Bate, and further charged almost 
the whole of her estate with the payment 
of thedebt. The plaintiff complained that 
the documents and securities were obtained 
by the undue influence exercised on her 
by Codrington as well as Bate both of 
whom, she alleged, stood in confidential 
relations to her, I may note in passing that 
this case differs from the present one, in 
so faras the creditor, the lst defendant, 
does not stand in.. any fiduciary relation 
to the plaintiff, But the case establishes 
certain propositions which have a close 
bearing on the case I have to decide. 

~ Lord Justice Turner after examining the 
evidence. found that at the date-of some 
of the transactions complained against, Bate 
stood in confidential relations with. the 
plaintiff and as the facts of the case brought 
it within the principles which the Lord 
Justice stated in his judgmeat, he set 
aside those transactions. 

“ What then are the principles stated ? 


(1) Where confidential relations exist, 
those standing in such relations cannot 


‘entitle themselves to-hold benefita unless 


ki (1) (1866) 1 Ch. A. 252; 35 L, J. Oh, 237; 12 Jur (NG) 
ms 13 L, T, 778; 14 W. R, 292, ‘ 
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they can show thatthe persons who have 
tonferred the benefits had competent and 
independent advice. 
does the age nor.the capacity of the person 
confetring the benefit affect the principle. 

This is stated by the- learned Lord Justice 
to be ‘‘a settled general principle. of. the 
Court”: i f ; 

(2) Age and capacity are considerations 
which may be of importance in cases where 
no confidential relation exists, - 
` Knight Bruce, L. J., concurs in this judg- 
ment. In this case, thereisa distinct find- 
ing that the plaintiff was not of weak mind 
and was perfectly competent to understand 
what she did (page 256*). There is also a 
finding that the plaintiff signed the deeds 
in question freely and voluntarily and with- 
out pressure or solicitation on the part of 
the defendant, that the contents were fully 
explained to her and she clearly understood 
their nature and effect (page 257*). It is 
also noticeable thatthe judgment makes 
mention of the fact that Bate told the 
plaintiff that Codrington would not beina , 
position to re-pay the debt and that ulti- 
mately she would be obliged to re-pay it. 
(page 261*). Bate told the: plaintiff this 
and cautioned her but the learned Lord 
Justice says that Bate did not press. the 
subject upon heras an independent and 
disinterested adviser would have done, nor 
did he recommend the plaintiff to employ 
an independent Solicitor (page 261*). | 
` The facts of this caseserve to show with 
what strictness the principle of the law 
enunciated inthe judgment is enforced, 

Espey v, Lake (2) is an instructive 
case. ‘he plaintiff was a young lady 
who had just come of age and joined in- 
making with her step-father Speakman 
as his surety, a. promissory note in favour 
of Lake to whom Speakman owed a sum of 


“money. The plaintiff was living with her 


mother and step father from infancy. She 
received no consideration for the note ' 
which was given for the debt of her step- 
father. The transaction was challenged by 
the plaintiff and it-was set aside by Turner, 
V.C. It willbe seen that in this case the 


. xelationship was not in the nature of a trust; ` 


nor was it stricly that of guardian and 
ward. The transaction was set aside on 
the ground that Speakman stood to the 


(2) (1852) 10 Hare 260; 68 E. R. 923; 22 L, J. Ex, 336;- 


: 16 Jur. 1106; 1 W, R. 59; 20 L,I. (0. s.) 203; 90 R. R. 


_— 


f 
eo, 


_ *Pages of (860) 1 On, A— [Ha] 


Ta this case, neither ~ 
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plaintiff ina relation which gave rise to 
confidence between the parties. The step- 
father stood in loco parentis to the plaintiff 
and that was considered sufficient. It is 
alsoto be noted that this is a case of in- 
fluence arising by inference from the situa- 
tion of the parties. It isnot necessary to 
prove by direct evidence that any decep- 
tion of fraud was practised. Speakman be- 
ing in confidential position, it was incum- 
bent upon him to affirmatively prove that 
he did not take advantage of the position 
ofinfluence which subsisted between the 
parties. He failed to doit and the plaintiff 
was entitled tosucceed. So far as Lake 
was concerned, be had notice of the equi- 
ties arising from the position of the parties 
and that was deemed sufficient as against 
him. There is aclose resemblance between 
this and the present case. Ifit is shown 
that the parties stood in such a situation 
as to give rise to confidence between them 
and that the third party who derives the 
- benefit was aware of the existence of this 
relaltion—if this is shown, the third party is 
not entitled to retain the security, unlers he 
shows that the party conferring the benefit 
was a free agent andhad independent and 
disinterested advice. It is not necessary 
for the party impeaching the transaction to 


prove that he was deceived by the person . 


who put himself in loco parentis towards 
him; nor is it necessary for him to make 
out thatthe third partyconnived at any 
actual fraud. The doctrine is the result of 
the jealousy and solicitude with which 
Courts of Equity watch the interests of 
the weaker party where aspecial confiden- 
tial or fiduciary relation is established. To 
sum up (i) if thereis a relation which gives 
- riseto confidence between the parties and 
if the person in fiduciary position obtains 
an advantage— where this alone is establish- 
ed and nothing further, the Court gives 
relief to the party conferring the benefit, 
unless the other party shows that he did 
not-avail himself of the confidence which 
- gsubsisted between thesparties. The burden 
is, therefore, upon him, and, ifhe does not 
discharge the burden, the plaintiff succeeds, 
(2) When there is a third party involved, the 
position is not dissimilar. If it is shown 
that he was awareof the existence of such 
confidential or fiduciary relation, he is 
under the same disability as the party who 
occupied the position of confidence; that 
is to say, the Court gives relief to the 
plaintiff without demanding proof of fraud, 


al 
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or imposition, or any specific act of undue 
influence, Itis enough that the third party 
was aware. of the existence of the confi- 
dential relation and the Courts do not insist 
on proof that he was further aware 
of the actual exercise of undue influence. 
These two propositions are well-settled 
and both these principles are applicable 
to the facts of the present case. In Espey 
v. Lake (2), the case which Ihave been dis- 
cussing, the Vice-Ohancellor makes an ob--. 
servation which I find repeatedly occurs in 
the cases on the subject, viz., that the cre- 
ditor, the third party, was not guilty of 
any moral fraud, nor had he a knowledge of 
the principles which guide a Court of 


' Equity in such cases. This does not any- 


the-less render the third party liable to 
surrender the benefit. This is a remark 
which one cannot disregard in dealing with 
a ease of the kind before me. 

Archer v. Hudson (3) is another case ‘re- 
ferred to by Mr. 5. Doraiswami Aiyar for the 
plaintiff which is directly in point. The 
parties who stood in fiduciary relations 
were uncle and niece. The uncle over- 
drew his account at his bankers and 
the niece entered into a voluntary 5e- 
curity for his debt. The Court found 
that the person who was representing 
the Bank.in the transaction was well 
acquainted with the relative situation of, 
these two parties. Lord Langdale, M. R., 
held (and it was subsequently affirmed by 
the Lord Chancellor) tnat, where there is 
a pecuniary transaction between a child 
and onein loco parentis towards her just 
after she comes of age and prior to what 
may be called a complete “emancipation” 
without any benefit moving to the child, 
the presumption is that an undue influence 
hag been exercised to procure that liability - 
on the part of the child. It must be shown, 
if the creditor is to succeed, that the child 
hed such protection as would secure to her 
a free and unfettered judgment independ- 
ént of any sort of control. In this case 
again, it will be observed that the undue 
influence was that which arose by inference 
from the situation of the parties. It will 
also be obsérved that the third party was 
merely aware.of the existence of.the -confi- 
dential relation and that was hald -suffi- 
cient to disentitle him to retain the 
benefit. f oe i 
9 (1844) 7 Beav. 551; 49 E, R, 1189, 13°L, J. Oh, 
330; 8 Jur, 701; 64 R. R. 152, 


Sots 

322 . 

Maitland. Irving (4)isanother case which 
applies these well settled principles and 
I do not propose to state tha facts. of that 
case in great detail.. That was also the 
cass of a niece who had just come of age 
“and the other party was her uncle who had 
previously been her, guardian. There tod 
the third party was a creditor to whom 


the uncle owed a debt for which the plaint- .: 


iff, the niece, made herself liable. ‘In that 
case also the creditor was. aware of the 
peculiar confidential relations between the 


two parties aid took the ‘security without ` 


making any enquiry or taking any; pains 
to ascertain whether the niece was a free 
agent who acted with thé full knowledge 
of the conSequonces of-her act. - From. 


these facts the Court firstly inferred- undue’ 


influence and secondly held-that the know- 
ledge of the creditor was sufficient to bring 
the case within the principles I have stated. 
Berdoe v. Dawson (5), Turnbull-& Co.. v. 
Duval (6) and Chaplin v. Brammall (7) ate 
cases of the same kind and donot call for 
any special remarks, oe ` 
I may`here pause to re state, at the risk 
of repetition.-the principle established by 
these cases, . With the exception of Rhodes 
v. Bate (1) and Turnbull & Co. v. Duval (6) 
(which are of a péculiar kind being open 
to the double-objection of there being two 
‘persons ina position of special influence, 
one of whom was the creditor himself) these 
various: cases illustrate and enforce ihe 
same point. Ineach of them, there was a 
third party present besides the individuals 
Standing to each other in fiduciary relations 
—and the third party was held affected not 
by reason of any active participation in, 
but by bare knowledge of, undue influence 
exercised in fact, oras is more frequently 
the case, and this is important, by the mere 
_knowledgeof.the situation of -the ‘parties 
which in law gave rise,to a presumption of 
undue influence. - © > °> o 
. Having regard to the facts. of ‘the pre- 
gent case I may with advantage refer to 
another -aspect emphasised in some of the 
authorities to which I have referred. In Fs- 
pey v. Lake (2), Turnbull & Co. v Duval (6) 
and Chaplin yv. Brammall (7), the stranger 
. (4) (1846) 15 Sim.437; 60.B. R. 688; 16 L. J. Ob. 95; 
‘10 Jur. 1035; 74 R. R. 115. 


; (6), (1863) 34 Beav. 603; 55 E. R, 768: 12 L; T. 103; 11 
Jur. (N. s.) 254; 13 W. R. 420: 145 R R. 693. ` 


e GO A: 0429; TH L. J. P. 0.8487 L. T. 154 
l san 08) 1K, B, 233; 77 L, J.K, B, 306; 97 L. T, 
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creditor claimed immunity on the ground 
that he took no part in the transaction: 
but left it entirely to the person in fiduciary. 
position. This argument was in each of 
these cases expressly negatived. 
Ist defendant in the present case -bas 
taken up a. somewhat similar 
that cannot avail him. ` 

Mr. Grant for the Ist defendant has 
cited two cases. The first of them ,Bain- 


position but _ 


r 


The ` 


brigge v. Browne (8) does not support him: ` 


' as it states (and very clearly) the law in 


just the same terms as the other cases which 
have been already referred to. 


fendants had no notice of the circumstances 
giving. rise to the equity. Fry J., in his 
judgment says :— : 

“I think that the defendants. were ‘en- 
titled to come ‘to-.the conclusion that the 
children were resident away from their 
father, not under his control, fully eman- 
cipated from him, assisted by the advice of 


their friends, and by the advice of a Soli-.” 


citor who was bound to-do his duty to 


them."  - 


“This passage shows that the’ case, far 
from supporting Mr. Grant is really against ` 


his contention. 


The second case relied on by Mr. Grant is 


Thornber v. Sheard (9) which is said to dea 
Gide the other way (of which I am doubt-' 
ful) but if it does, it is against the clear 


weight of authority and I cannot follow it, - 


There is an Indian case Raj Coomar Roy 
v. Alfuzuddin Ahmed (10) a decision of a 


single Judge which purporting to follow . 


Thornber v: Sheard (9) states the law 
thus: - f < NE Ni 
, “But I do not find any authority for 
holding that a third party who stands in 
ho confidential relation to the grantor, is” 
bound in the first instance to show that no 
undue influence was used:” an ih 
_ I must with the greatest respect dissent 
from this observation and hold that it does 
not correctly represent the law on the 
point. ae me 
This being the legal position, I shall now 
éxamine whether the facts I have stated - 
bring the present case within the princi- 
ples laid down in these various decisions. 
In discussing the facts I have carefully 


(8) (1881) 18 Ch: D. 188; 50 L. J. Ch 592: 
of 99 R. 782 ere 


9) (1850) 12 Beav. 589; 50 E. R. 1186; 85 R. R, 169, . 
to's OL, R419, P R. R. 169, 


wae 


PE 


l On the evi- >. 
- dence it was found in that case that the de- 


4 
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-transaction is disallowed not on account of 
‘any positive fraud but because itis con- 


separated those that are admitted or not 
denied from those that are disputed. lt 
seems to me that I cannot support this 
transaction even if I confine myself only 
to indisputable and undisputed facts. Sup- 


posing this was a transaction between the . 
plaintiff and the 2nd defendant and there. 


was no third party in the case, could this 
be supported ? That they stood in confi- 
dential or fiduciary relations is well -estab- 
lished by authority. It is not special rela- 


tions arising from certain situations only - 


such as, parentand child, or guardian and 
ward, that are jealously watched by, the 
Court; on the other hand, the principle on 
which equity gives relief is extended and 
applied: to, all the variety of-relations in 
which dominion may be exereised by one 
person over another (White and Tuador's 
Leading Cases, 8th Edition, Vol. I, page 
282). Similarly, the Court does not fetter 
its discretion by a fictitious regard to the 
age of the person aggrieved ;-for the fact 
that the “child hasattained the bare age 


of majority signifies little and complete’ 


emancipation is insisted on. The law looks 
at the substance of the thing and itis es- 
sential that the frelationship should have 
ceased not merely in name, but in fact.. The 
plaintiff lived for-several years with, and 
under the {protection of, the 2nd defendant 
who besides -was his maternal uncle and 
acted as. his guardian at the family par- 
tition. The plaintiff again was not fully 
removed from theinfluence of the 2nd de- 
fendant and it cannot be said that there 
was complete. emancipation. These facts 
alone would give rise to a position of 
great confidence between the parties, If 
the case had been merely one between the 
plaintiff and. the 2ad defendant, it would 
have been the latter's clear duty to see 
that the relations were completely dissoly- 
èd and that the donor had independent and 
disinterested advice. ` 


Lindley, L. J., in Alleard v. Skinner - 


(11) classifies cases in which equity invali- 
dates gifts into two groups: the second 
group with which we are concerned, consists 


of cases where the Oourts infer undue . 


influence from the mére position of the 
‘parties and throws upon the donee the 
burdenof proving that he- has not abused 
his position and that the donor had in- 
dependent advice and was removed from 
the donee’s influence. In such cases, the 
1 ay (1887) 5 Uh, D. 145; 56 L, Ja Oh, 1052; 57 L, T, 
; | | ve 
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trary to thegeneral policy of thelaw (White 

and Tudor'’s Leading Oases, pages 2.8 and 

279). | . 
‘To this group-belongs the present case. 


. No evidence has been. given of the “kind 


required and it, - therefore, follows that if 
the transaction was between the plaintiff 
and the 2nd defendant, a Court of Equity . 


“would not uphold it. 


How does the presence of the third party 
then affect this case? I have already said 


’ that when a stranger takes the gift tainted’ 


with the-undue: influence of the. person 


` in fiduciary position, with notice of the 


circumstances - giving rise to the equity, 
the Court will compel him to give up the 
benefit. Now applying this rule and again 
-confining myself to admitted facts, I 
am ofthe opinion’ thatthe lst defendant 
is bound -to surrender the -benefit. He’ 
was aware of the antecedent confidential 
relations, he was ‘also aware that they were 
not completely dissolved and that the parties 
are not meton equal terms; he was further . 
aware that the plaintiff was not in a. 
position to exercise fres, unfettered and 
deliberate judgment, and thathe was not 
directed to seek disinterested or independ- 
eatadvice. On these facts alone, the plaints 
iff ‘can, in my opinion, succeed, 

But whatever. my own view may be, it is 
unnecessary..to rest my judgment on admit- 
ted facts alone. On the date of the transac- 
tion the plaintiff and the 2nd defendant 
occupied the position of trustee and cestut 
que.trust and I have found that -the Ist 
defendant . was aware of the existence of 
this special’ relationship. : I have ‘further 
found that “the plaintiff who was not 8 
free agent equal to protecting himself, was 
persuaded by Purushothamdoss .to enter 
into this transaction and -thathe was so 
drawn into this inequitableand unconscien- 
tious. bargain also in some measure under 
the influence of.the Ist defendant him- 
self. .In any case, being aware that there 
was importunity by Purushothamdoss 
which the plaintiff was unable toresist, he. 
took full advantage ofit.' I have, therefore,- 


coms tothe conclusion thatthe transaction’ 
*‘cannot.be upheld and I set ib aside, : 

~ . There remains only 
‘which I must notice. The. mortgage-deed 


one small” matter 


was attacked by the plaintiff inte? alig upon 


‘the ground that when he executed it nona 
of the attesting ; witnesses was present, 


` 


394. 
This Gése partially broke down when. his 


chief witness Rahiman Ali was obliged to. 
modify his previous answer and say that ` 
the plaintiff- had admitted execution before | 
- the attesting witnesses signed their names, ` 


This ground was not seriously relied -on 


and “I do not think I need pursue -the ` 


point. 

As regards costs, Ihave an observation 
to make. ‘The conduct of. the Ist defend- 
ant in entering into the transaction’ was not 
dishonest or morally wrong and it ison 
account of the equitable prinéiples which 
the Oourt.applies that the plaintiff succeeds. 
Tf, theréfore,. 
content to “state ‘the truth and leave the 
law to take its course, I should have beén 
inclined to deprive. tthe plaintiff of his 
csts,. 
given false. evidence. ‘But as the. lst 
d fendant hiniself has adduced’ much. antrue 
evidence, I -do.not think there is avy 
reason ‘for departing from the ordinary 
rule. aad I direct that he shall pay the 
plaintiff his.costs of the suit, 


I.fix the rémunération- of the short hand 


‘elerks at Rs: 3300.. T direct that the plaint- 
iff and the lst defendant shall each pay 
for the. transcript.of the evidence and :the 
copies ‘supplied, Rs. 150. If either of them 
pays more than his share in the first inst- 


ance, he. will be. entitled’ to recover the. 


excess from ‘the other. 


V.N. V. "Suit decreed, . 
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- BONOMALI GOPE—PETITIONER 
- Versus 
FAKIR OHAND PAL AND oTaaRs— 
OvposiTE-PakTy. 
Limitation Act (IX of 1908); s. T—Suit ordered to 
be tried in another Court—No want of jurisdiction— 
Plaintiff, whether entitled to exclusion of time—Time 


for obtaining copy of order, whether can be ex- 
. cluded, ` `e 


A. Union Court in which- a ‘suit for recovery of. 


money- was filed passed an order that the suit be 
conducted in # proper Court as it wasof opinion 
thatit” was desirable that there should be a proper 
_ trial? conducted by * persons versed in. law, “The 
-plaintiff, subsequently filed the suit in the y Simell 
Qause Court ;' i 
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in view, of, the fact tbat -he has, 
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Held, (1) that the plaintiff was not entitled to 
exclude the period of time during which the suit 
was pending in the Union Court, “under s. 14 of the 
Limitation Act, as the Union Court did not decline o 
to entertain the suit, or decide that it had no juris- 


diction or that through want of gjurisdiction or any - 


‘other cause it was unable to entertain the suit ; Lp. 
325, col. 1 


(2) that ‘the plaintiff was not entitled to exclude 


` the period of time-required for obtaining a copy of 


the order of the Union:Court as the suit could have 
been filed without such copy. [ibid.] 


Revision ‘against a. decision of the 
Munsif, Fourth Court, Munshigunj, dated 
the the 22nd December, 1926. 

Babus Panchanan Ghose, Radhika Ranjan 
Guha and Jatis Chandra Guha, for the 
Petitioner. 

Babu Jatindra Mohan Chowdhury, ‘for 
Babu Jitendra Nath Sen Gupta; for the 
Opposite-Party. 


`. JUDGMENT.—This is an application 
under s. 25 of the Provincial Small Causes 
Courts Act to revise a decree passed by the 
learned Munsif ‘of the Small Cause Court 
at Munshigunge.- The suit was brought 
to recover money lent upon interest which 
was re. payable on demand. The money was 


| lent on the 2nd, 3rd, 4th, 5th and 6th May, 


1923, Onthe 14th June; 1926, the plaintiff filed 
the present suit. Prima facie his cause of 
action is time-barred. The learned Munsif, 
however, held that the claim was not time- 
barred, and decreed the suit in part. 
Two-.points are taken by thé learned 
Vakil for the opposite party. The first is 
that the period between the 2nd May, 1926, 
and. 6th June, 1926, should be deducted 
from the period of limitation upon the 
ground that during that period the 
petitioner. was prosecuting in good faith a 
suit to recover the subject-matter of the’ 
present suit in the Union Court in Bahar, 


-which Court from defect of jurisdiction or 


through causes of a like nature was unable 
to-entertain it. It. was the common case. of 


. the petitioner and the opposite party that in 
- law and in fact the Union Court of Bahar 


had jurisdiction. to entertain the suit. But - 


_the learned Vakil for the opposite party 


contended having regard to all orders passed 
by the, Union Court that the opposite party ` 
should be given the benefit of s. 14 of. the 
Limitation Act upon the - ‘ground that his 
failure to. prosecutethe suit in the Small . 
Oause Court was due not to lack of diligence 


“on his part but. to the act of the Union 


Court. When the suit came on for hearing 
before Union Court that Court passed the 
following order; “It-being desirable that 
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there should be a proper trial conduct- . 
in law of thè. 


ed by persons versed 
question raised regarding the: document 
filed by the plaintiff and regarding the- 
question of the rate-of interest, ‘this Court 
orders that the suit be ‘conducted in. 
the proper Court.” Iam unable to ac- 
cede to this contention, The opposite party 
was guilty of considerable and unreasonable 


` delay in taking steps to recover the debt. 


due to him. He'waited until the 2nd‘ May, 
1926, (within two or three days of the ex- 
piration of the three years’ period of limita- 
Hon) before he filed his suit in the Union 

urt. 


be ample time after the Union’ Court had 
considered the matter for him to have pre- 
sented his suit in the Court of Small Causes 
within time. 
hold, having regard to what fell from the 


Union Court on thé 6th Junethat that Court- f 


intended.thereby to decline to entertain the 
suit or to decide thatit had no jurisdiction 
or that.through want of jurisdiction or any 
other cause of-a like nature it was unable to 
entertain the suit.. l 


The second contention upon which the 
learned Vakil for the opposite party sought. 
to uphold the decision under review was 
that, assuming that he was entitled to the 
benefit of s. 14 forthe period between the 
2nd of May and 6th of June, he was also 
entitled upon the same ground to the be- 
nefit of s. 14 in respect of the period from 
the 6thJune to 14th June because on the 
Gth June he had applied fora copy of the 
- order of the Union Court that had been 

passed on that date, but the copy was not 

supplied to him until the 12th June, which 
was a Saturday, and he filed his suit in the 
Small Oause Court on the following Monday, 
the.14th. In support of this contention he 
relied upon the case of Lakshiram Mandal 
v. Sonatun Basar (1) decided by Mookerjee 
and Teunon, JJ., in which their Lordships 
gave avery wide and liberal interpretation 
to the provisions of s. 14. It is unnecessary 
to express any opinion as tothe correctness 
of that decision because, in my opinion, it 
was unnecessary for the- opposite’ party to 
wait from. the tth to the 14th of June be- 
fore he ‘filed his suit in the Small Cause 
‘Court. The cuit ‘could have been filed 
without a copy of the order of the Union 
Court, although no doubtit would have 


(1) 7 Ind. Cas. 775; 15 O. L. J. 160, 
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ot Ithe had filed his suit with due. 
diligence in the Union’ Court there would - 


Farther, Iam not prepared to ` 


825.. 


been right‘and proper to draw tbe attention 
of the Small Cause Court to what had-taken- 
place in the Union Court in due course. In 
my. opinion, neither: of the two grounds 
upon: which the learned. Vakil.on behalf-of- 


_the ‘opposite party has based his contention 


that the order under review should ba 
supported is sound. J : 
The result is that the suit in the Small 
Cause Court was barred by limitation, and 
the decree passed by the’ Munsif on the 
22nd December, 1926, cannot stand: The 
decree is set aside, and the suit dismissed: 
In the circumstances-of this case I make . 
no order as to costs ineither Court, and I 
desire to express no opinion as to whether 
it is-still open to the opposite party to 
prosecute the proceedings which he initiat- 
ed on the 2nd May before the Union Court.’ 
A. N. A. Application allowed: 


LAHORE HIGH COURT. 
CIVIL APPEAL No; 993 or 1923. 
May 23, 1927. 

Present.:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Zafar Ali. 
J.ODH SINGH—PuaintirF—APPELLANT 
VETSUS 

MAHLA AND orfers—DEranDaNTs— 

; RESPONDENTS. 

Will—Consiruction- Will and gift, distinction be- 
tween—Will giving life-estaie to A with remainder 
to B—Nature of B's estate—Death of B before A—B's 
son, whether entitled to succeed on A's death, - : 

H executed a deed by which he gave thé whole. 
of. hia property to A with the reservation that 
H would have full power to deal with the property’ 
so long as_he was alive and that after his death his 
wife should have the same power during her life-: 
time. It was also recited in the deed that A was: 
the duly adopted son of H. A pre-deceased the widow: 
IH: ee 


tH: 
Held, (1) that the deed was neither a deed of gift or 
adoption nor a deed appointing an heir, but a Will; 
(2) that A acquired a heritable and vested interest 
in the property on the death of H and thatA’s son was, 


- therefore, entitled to succeed on the death ofthe 


widow of H in preference to the collaterals of H. 
` Mela Singh v. Gurdas (1), distinguished. ® ` 
Appeal from an order of the District 
Judge, Sargodha, dated the*8th March, 
1923. 
Mr. M. L. Furi, for the Appellant. 
Dr. G. C. Naurang, for the Respondents, 
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- ‘JUDGMENT.—tThe plaintiff sues fora 
declaration of his title to the property of 
which the last male owner was Hardit 
Singh and whichis nowin the plaintiff's 
possession, His claim, is based on; a deed 


In re J, M. GRÉGORY, 


i (1061. ©1987) | 
ground that what Hardit Singh intended. 


. was, to appoint Attar Singh his heir and- 


executed by Hardit Singh on the 20th _ 
August, 1895, by which he gifted the whole - 


` of his. property to Attar Singh, father. of 
the plaintiff, with this reservation that he 
(Hardit Singh) would have full. power to 
deal with his property solong as he would 
_ live and that after his death his wife Har 
Devi whose nephew Attar Singh was, would 
have the same power during her lifetime. 
Thus the gift was not to take immediate’ 
effect. It was further recited that'in the 
deed Attar Singh was the duly -adopted 
son of Hardit Singh. Hardit Singh died in 
1896 leaving him surviving his wife Har 
“Devi and his adopted son Attar Singh, and 


in accordance with the provisions of the - 


deed Musammat Har Devi succeeded to his 
entire estate. ` Wi < 
Attar’ Singh died in 1903. His son, the 
plaintiff, lived with Musammat Har Devi 
till her death which occurred in 1920. 
Musammat Har Devi during her lifetime 


“put the plaintiff in possession of her pre-.. 


perty and applied for mutation of the landed 
estate in his name. This was sanctioned 
about a ‘week before her’-death: Hardit 
Singh's collaterals (who figure as defend- 
ants in this litigation) appealed against this 


- mutation order and the Oollector accepting.. 


their appeal directed the -plaintiff to est- 
ablish his title in a Civil Court. 
the origin of the suit. 

The defendants pleaded, inter alia, that 
the ‘document was a forgery and that even 
if it was genuine it was-inadmissible in 
‘evidence for want of registration because 
it was a deed of gift. The trial Gourt 
overruled both these pleas and decreed the 
plaintiff's suit, finding that the deed was 

_ duly executed by Hardit Singh and- was 


This is ` 


that the son of the heir thus appointed had 
no right te succession. Against that deci- ` 
sion the plaintiff has appeared in this Court 

in second appeal. À e I 


From the provisions of the deed taken “` 


as`a whole it appears to. us that it.is not - 
a deed of gift or alienation or adoption as WA 
contended by the respondents’ Counsel’; * 
por ‘isit a- deed appointing an heir asheld | 
by the lower Appellate Court: It is clear 


. that Hardit Singh did not adopt Attar 


Singh ds his son by this deed, The adop- — 


-tion had taken place sometime before the 


execution of the deed and the deed only’. 
contains a recital.of that adoption. Further, 
the intention of -the executant, 
denced by the deed, undoubtedly was to 
bequeath his property to his adopted son’ 
or theheir appointed by him, because the, 
incidents enumerated in the deed appertain . 

to a disposition by Will and not toa gift. 


Consequently. the term ‘gift’ applied to 


the disposition was undoubtedly a misnomer. ` 
Further it is clear that the legatee acquired 
a heritable vested interest in the property ` 
on the death of the testator as the property 
was ‘certainly to come to him on the death 
of the testator's. widow who had succeeded 


only to a life-interest therein., This being. 


so, the plaintiff was the rightful successor 
on the death of the widow. The principle 
laid down in Mela Singh v. Gurdas (1) does 
not affect the plaintiff's right in his father 
having as tha appdinted hairsurvived the 
appointer. l : : 
We, therefore, accept the appeal and ~ 
reversing the judgment and decree of the ~ 
lower Appellate Court, restore that of the 
trial Court. The respondents will pay the ' 
plaintiff's costs throughout. ; 
A.N. A, © - Appeal accepted. 


to all intents and purpose a Will and that. - 


as Attar Singh hada vested interest in the 
property of Hardit Singh who had died 
before him the collaterals of Hardit Singh 
could not divest the son of Attar Singh of 
that interest. 


On appeal. the District J udge also came ` 


to the eonclusion ‚that thè document was 


gonuine.and -it was not a deed of gift; 


but relying on Mela Singh v:. Gurdas (1), 
he dismissed the plaintiff's suit on the 
4 (1) 68 Ind Cas. 858; 3 Lah. 362; A. I. R. 1922 Lah. 
433 (F. B.) ae He 


CALCUTTA HIGH COURT. 

INSOLVENOY J uRIsDIOTION Oasu No, 48 or 1925. 
' ' April 7, 1927. ; 

Present:—Mr. Justice Page. 
l ‘Inve J. M. GREGORY. 

Presidency Towns Insolvency Act (III of 1909), 
ss. 6 (2).(¢), 8 (1)—Caleutta Insolvency Rules, r. 5—- 
Registrar in’ insolvency, jurisdiction of, to rescind 


order of discharge—Successive insolvencies—Rescission:- ~ 


of order of discharge in prior insolvency —Creditors 
in prior insolvency, whether entitled to prove in second — 
-insolvency, | - ` S 


as evi- `' 


-T106 L O. 1927) 


A parson was adjudicated. an insolvent by the 
Registrar in Insolvency in 1920. No assets were 
recovered and he was unconditionally discharged. 
He was again adjudicated an insolvent in 1925 and 
property which he had acquired subsequent to his 
first discharge vested in the Receiver. 
the order of discharge in the previous insolvency 
was cancelled by the Registrar on the ground that 
the insolvent had misled the Court, and the ad- 
judication was revived. Oreditors in the previous 
insolvency applied for participation of the assets in 
the later insolvency: 

Held, (1) that the Registrar had “power to cancel 
the previons order of discharge passed by him; [p 
327, col. 2.] 

(2) that the Official Assignes; as the representative 
of the creditors in the first insolvency, was entitled 
to prove in the second insolvency and to receive 
dividends pari passu with the creditors in the second 
insolvency. -[p. 328, col. 1.] | 

A Registrar in Insolvency has jurisdiction to pass 
an order rescinding an order of discharge that he 
himself has made, whether the application for rescission 
is opposed or unopposed. [p. 327, col. 2; p 328, coL 1.] 

at re Summers, Ex parte Official Receiver (1), relied 


Pyr. A. A. Avetoom, for the Oreditors i in 
the first oean 

Mr. B. K. Ghosh, for the Creditors in the 
second insolvency. 

- JUDGMENT.—On the 4th February, 


1915, John Marchmont Gregory was adjudi-. 


cated insolvent, on hisown petition. No 
assets were recoverad by the Official 
Assignee in that insolveney, and on the 
3rd August, 1920, the insolvent obtained an 
unconditional discharg e. 

On the 18th TebHAaty, 1925, John March- 
moat Gregory on his own petition . was 
again adjudicated insolvent, and his pro- 
perty thereupon bacame vested ia the 
Official Assignee for distribution among 
his creditors under ss. 17 and 52 of the 
Prasidéncy Towns Insolvency Act (III 
of 1909). 

-On the 13th July, 1926, as a ‘result of the 
transaction: into which the insolvent had 
entered after he had obtained his discharge - 
from the first insolvency, and before the 
second adjudication, a sum of Rs. 97,670.12 
was acquired by the insolvent, and passed 
into the hands of the Official Assignee as 
asseta distributable in the second insol- ` 
veacy. Meanwhile, on the 13th April, 1925 
the order of discharge of the 3rd August, 
1920, was rescinded, on the graund that 
when applying for his discharge the insol- 


vent had misled the Court as to the state- 
Accordingly, it was ordered- 


of his affaira, 
that the adjudicatica of ths 4th February, © 
1915, should bd revived. On the 10th 
February, 1927, pursuant to s. 91 of theIn- 
solvency Act an order was made that the - 
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Meanwhile. 


- vency contend 
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proceedings i in the two R should 
be consolidated. All the above orders were 
passed by the Registrar in Insolveasy. 

The question that arises on this petition 
is whether the creditors in:the first insol-- 
vency are entitled to participate in the 
said sum of Rs. 97,670-12 and any other 
assets distributable in the second ingol- 
vency. The creditora in the second insol- 
(1) that the order of the 
30th April, 1935 rescinding the order of 
discharge was ultra vires the Registrar in 
insolvency, and is null and void; (2) thatin 
any event, having regard to the order of 
discharge, the rights of the creditora in - 
the first insolvency ought to be postponed 
to those of the creditors in the second 
insolvency. . 

In support of the firat contention learned 
Counsel for the patitioner urged that, inas- 
much as the application for an order re- 
scinding the order of discharge was a 
substantive and opposed application, the 
Registrar i in Insolvency had no jurisdiction 
in the matter. Now, the Registrar in 
Insolvency has no jurisdiction to entertain 
an opposed application for the discharge of 
aniasolvent, and it was argued with plausi- 
bility that the Ragistrar in ‘tasolvency ought 
not to ba entitled ‘to haar- aù opposed ap- 
plication’ for'the rescission of an order of 
discharge, because the application, if 
granted, migat re-act upon the rights of 
-persons who in good faith had transacted 
“business with the insolvent after the order 
of discharge and prior to its resciasion in 
amanner gravely prejudicial to their in- 
terests. There is much forcein this con- 
teation; but I am concerned to ascertain, 
not whether ` the Registrar in Insolvency 
ought to have jurisdiction, but whether he 
has it, and under the lawas it obtains at 
present I am of opinion thatthe Registrar 
in Insolvency was entitled to make the 
order of the 13th April, 1925. ` 

Tne order of discharge of the 3rd August, 
1920, was passed by the Registrar i in Insolv- 
ency upon the unopposed ‘application of 
the insolvent, That order the Registrar 
had jurisdiction to makéunder s. 6 (2) of 
the Insolvency Act, and’ the direction - of 
Jenkins, U.J , dated 26th May, 1915, i 

It appears to me that under s. 8 €L) of the 
Insolvency Act the Registrar in Iasolveney 
had jurisdiction’ to pass the order of the 
30th April, 1925, rescinding the order of 
discharge that he himself had made, whe- 
ther the application “for rescission was 
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opposed or unopposed. [See In re Summers, 
Ex parte Oficial Receiver (1).] Further, under 
8. 6 (2) (c) of the Insolvency Act, and General. 
Rule 5 of the-Calcutta Insolvency. Rules of 
1910,in my opinion, the Registrar in. In- 
solvency had. jurisdiction also to hear the 
application for rescission of the order of 
discharge as being an application. “that may 
be heard and determined in Chambers.” 

No appeal’ has-been preferred against the 
order of the. 13th April, 1925, and upon: 
both these grounds I am.of opinion, that the 
order ofthe 30th April, 1923, rescinding the. 
order of discharge of the 3rd. August, 1920, 
is a valid and effective order. o a F 

In these circumstances, as. L apprehend: 
the matter, the respective rights ofthe. 
creditors in the two insolvencies would bs 
the same whether or not the order consoli- 
dating: the insolvencies had been made, It 
appears to me that, subject toany bona fide. 
and valid disposition of the . property ofthe 
insolvent that had been effected between 
the date of his discharge, and its rescission, 
the said sum of Rs, 97,670-12 and any other- 
assets recovered by the Official Assignee in 
the second insolvency. would become. 
assets distributable in the second insol- 
vency, and that the Official Assignee as the 
representative of the creditors inthe first 
insolvency is entitled to prove in the second 
insolvency, and to receive dividends . pari 
passu with the creditors in the second 

insolvency. `- Red 
- A solution of the problem in this sense, 
I think, is in consonance with the ratio 
underlying the provisions of s. 39 (1) of the 
English Bankruptcy Act, 1915, and the 
decision of the Court of Appeal in Ex parte 
Pitt, In re Gosling (2). I can. understand that 
the creditors in the second insolvency may. 
feel aggrieved that the creditors in the first 
insolvency, should recaive a share of the 
assets recovered in the second insolvency 
as a result ofa: transaction. into, which the 
insolvent entered whenhe was sui juris and 
discharged from liability. under the first 
insolvency; but the hardship is more ap- 
parent than real, for if persons choose to 
have business relations with a debtor who 
has obtained’ his discharge, but. who. in 


certain events may again revert to a state - 


of- insolvency, such persons take the risks 
that are incidental to all transactions with 
persons under actual or potential disability, 

(1) (190?) 2 K. B. 166; 761.3.K.B. 707; 98 L. T. 


-791; 23 T. L. R. 465; 14 Manson 101. 
. (2) (1882) 20 Oh. D. 308. 
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(such as a minor or a woman posses3ing a ` 
Hindu widow's estate), and have only: 
themselves to blame if they have miscalcu- 
lated the, chances of the transaction to 
which they-have chosen.to. become parties. 

_ Anorder willbepassed giving. effect to-the 
view that I have. expressed: ` Flie--costs of 
both, sets of creditors aa ofa hearing will 
be paid out of the assets - available for dis- 


“tribution in the second insolvency. | 


- ANA. | Order accordingly: 


——— 


‘OUDH CHIEF COURT. 
-Friest Civit. APPBAL. No: 20.0F 1937. 
oh September 13, 1927, oie 

- Present :—Sir Louis Stuart, Kr., Chief 

- Judge, and:Mr. Justice Raza. 
Musammat JAMUNA KUNWAR AND. 
OTHERS—D&FENDANTS—APPELLANTS 
versus 
MADARI SINGH AND OTAERS—PLAINTIFFS. 
So ai —RESPONDENTS. . : 

Hindu Law—Widow—Gift by widow, validity of 
—Absence of challenge by reversioners—Donee's title, 
whether dates from date of gift—Death of donee- 
—Donee's heir, rights of. 

A ‘gift by a Hindu widow is not void, but.is a 
good alienation until and unless it is challenged by 
the veversioner, andin case the reversioner does not 
challenge. the alienation a Court of Law will not 
permit.a third party to challenge it. [p. 330, col. 
2. 7 

1 ollector of Masulipatam v. Kavaly Vencata Nar- 
rainapah (1), Bijoy Gopal Mukerj iv. Krishna Mahishi 
Debi (2), Bajrangi Singh v. Manokarnika Bakhsh Singh 
(3) and Kesho Prasad Singh v. Chandrika Prasad 
Singh (4), relied on. -- z voo 

A Hindu widow made a gift in 1904. She died 
in 1907. The donee died in 1914 and was succeeded 
by his mother. The gift was. not challenged. by 
any ofthe reversioners: |, A 

Held, that tha gift conferred a good title on the 
donee from ths data of ths gift and the , donee’s 
mother, therefore, held the properties not as a tres- 
passer but as an jheir with a limited estate. [p. 330, 
col. 2.) — : DA 

“Appaal against a decree of the Sub- 
ordinate Judge, Unao, dated. the 13th De- 


cember, 1926. 5 

Mr. A. P Sen, fọr the Appellants. . 

. Messrs. R. B. Lal and Mahabir Prasad, for 
the Respondents. s 

JUDGMENT.—Thefacts of the suit out 
of which this appeal arises are as follows. 
A certain Bhup Singh owned landed pro- 
perty in the village of “Mela Ram Kunwar 
in the Unao District. Upon his death this 
property descended to his widow Musam- 
mat Ganesh Kunwar, who held in it the 
estate of a Hindu widow under the Mitak- 
shara Law. Musammat Ganesh Kunwar , 


tids 1. 0, 1927] 
transferred this property by gift to Kunwar 


Singh and Dharam Angad Singh on the d 


92nd of May, 1904. She died in 1907. Dha- 
ram Angad Singh died, and Kunwar Singh 
remained.in possession of the, whole pro- 
perty. He died in 1914, and was sueceéded 
by his mother Musammat Jamuna. Kunwar, 
who has executed certain transfers in res- 
‘pect of the property. She is still alive. The 
present suit has been brought by the rever- 
sioners to the estateof Kunwar Singh for a 
declaration that the transfers by Musammat 
Jamuna Kunwar are only effective during 
her life, and that they will have no effect 
against the plaintiffs-reversioners after her 
death. The learned trial Judge has decid- 
ed the point in the plaintiffs’ favour. 
Musammat Jamuna Kunwar and her 
transferees have filed the present appeal. 
They base their case upon the follow- 
ing argument. This argument is, that 
Ganesh Kunwar having only the estate 
of a Hindu widow had no power to 
transfer that estate by gift for a period 
extending beyond her own lifetime, and 
that a transfer by her must be considered 
not as voidable but as void for the period 
after her death. The argument continues 
that in these circumstances Kunwar Singh 
must be considered to have been a trespas=~ 
ser in possession ‘of the property from the 
year 1907 when Musammat Ganesh Kunwar 
died to the year 1914 when he died himself, 
and thatat the time of his death he had 
acquired no prescriptive title as he had. 
been in possession for less than twelve 
years. The argument concludes that after 
the death of Kunwar Singh his mother 
Musammat Jamuna Kunwarobtained posses- 
sion without title and as a trespasser inas- 
much as her son Kunwar Singh had ac- 
quired no title in this property, which she 
couldinherit, and that her title has become 
effective through prescription as she had 
been in possession for more than twelve 
years before the present suit was instituted. 

In order to decide this plea it is neces- 
sary to look at the exact powers of Musam- 
mat Ganesh Kunwar. The first authorita- 
tive decision as to the powers of a Hindu 
widow will befound in the decision of their 
Lordships of the Judicial Committee of 1861 
in Collector of Masulipatam v. Cavaly Ven- 
cata Narrainapah (1). 
- at page 550* :— 

(1) 8 M. I. A. 529; 2 W. R. P. O. 61; 1 Suth. P. O. 

J. 476: 1 Sar. P. O. J. 820; 19 E. R. 631. 

*Page of 7 M. L. A—|Ed,] 
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329 


“Tt-isadmitted, on all hands, that.if there 
be collateral heirs of the husband, the 
widow cannot of her-own will alien the pro- 
perty except for special purposes. For re- 
ligious or charitable purposes, or those 
which are supposed to conduce to the spiri- 
tual welfare of her husband, she hasa larger 
power of disposition than that which she 
possesses for purely worldly purposes. To 
support an alienation for the last she must 
show necessity. On the other hand, it may 
be taken as established that an alienation by 
her which would not otherwise be legitimate, 
may become so if made with the consent 
of her husband’s kindred, But it surely is 
not the necessary or logical consequence, of 
this latter proposition that in the absence 
of collateral heirs to the hubsand. or on 
their. failure, the fetter on the widow's 
power ofalienation altogether drops. The 
exception in favour of alienation: with con- 
sent may be due. to a presumption of law 
that where.that consent is given the pur- 
pose for which the alienationis made must 
be preper.” i 

We interpret their Lordships to lay down 
herea rule which affects all alienations and 
not only alienations which purport to be for 
necessity or religious orcharitable purposes, 
We cannot interpret the words “ an aliena- 
tion by her which would not otherwise be 
legitimate” as so narrow as not to include.an 
alienation by gift. Therefore we interpret 
thelatter portion of this passage to mean that 
a gift made by a Hindu widow, which isa 
form of alienation which she is not ordi- 
narily competent to make, can become a 
valid alienation if made with the consent of 
her busband’s kindred. The latter passage 
must, however, be qualified by the further 
direction that, if her husband has no kind- 
red or the kindred have failed before 
they have had an effective opportunity 
of objecting, the abstention to object 
cannot be regarded as a consent. This 
is obvious. If there are no kindred 
there can be neither consent nor ob- 
jection and if the. kindred have failed 
before the opportunity has arisen the result 
is the same. 

-The next authority to which we refer is 
the decision in Bijoy Gopal Mukerji v.` 
Krishna Mahishi Debi (2). This was decid- 
ed in 1906. Lord Davey in that jydgment 
adds materially to the rule of law laid down 

(2) 34 1. A. 87; 34 O. 329; 11 O. W. N. 424; 5 O 


L. J. 334; 9 Bom. L. R. 602; 2 M. L. T. 133; 17 M. L. J. 
154; 4 A. L. J. 329 (P. 0). 
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. in Collector of Masulipatam v. Cavaly 
Vencate. Narrainapah (1).. He says at 
‘page 91% :— 1 ie ae 
- “A Hindu widow is nota tenant for life, 
- but is owner ef her husband’s property sub: 
ject to certain restrictions on alienation 
and subject to its devolving upon her hus- 
band’s heirs upon her death. Butshe may" 
-alienate it subject to certain conditions ` 
“being complied with. Her alienation is 
not, therefore, absolutely. void, but. it is 
‘prima facie voidable at the election of the 
reversionary heir... He may -think fit to 
affirm it, or he may at his pleasure treat it 
as a nullity without the intervention of any 
Court,and he shows his election to do the 
latter by commencing an action tō recover 
possession of<the property. There is, in 
fact, nothing for the Court either to setaside 
or cancel as a condition, precedent to the 
right of action of the reversionary heir.” 
Lord Davey here, according to our con- 
_ struction, has laid’ down .the following’ im- 
portant addition, An alienation by a Hindu . 
widow isa good alienation unless and until 
- the alienation is challenged by the rever- 
In acase in which the reversioner 


- Judicial Committee decided this. appeal in ` 





' “page of 34 I A.[Ed] 
+Pages of 35 1. A—[EdJ 
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. good title. 


` gioners. 
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‘ “Ordinarily the consent of the whole Bs 


body of persons constituting the néxt re- 
version should be obtained, though there’ 


may be casesin which special circumstances . 


may render the strict 
rule impossible.” f i 

That is to say, an alienation which, if' 
challenged, would be set aside, is a good,, 
alienation. if the whole body of persons 
constituting the next reversion assent toit, 


enforcement of this 


` and into this principle ' must be read the 
principle that their consent will be presum~ . 


ed from the failure to contest as was laid 
down in Bijoy. Gopal Mukerji v. Krishna 
Mahishi Debt (2). This is the law. How 
is it to be applied to the facts of the present 
case? We/have it as an admitted fact that 


- ón the death of Bhup Singh's widow Ga- 


nesh Kunwar there were persons entitled to 
succeed to his estate who could challenge - 
her alienation by gift. She died-in 1907. 
We have it as an admitted fact that no 


_atternpt was made to challenge this trans- 


fer by gift and that by the year 1919 
no right of challenge legally remained. In 
these circumstances the gift by Musammat 
Ganesh Kunwar to Kunwar Singh must be 
considered as-a valid alienation from the. 
date of the deed of transfer and it must be 
considered that Kunwar Singh between the 


` years 1407 and 1914 was holding the property 


not as a trespasser but asa transferee with 
In these circumstances the pro- 
perty passed on the death of Kunwar Singh 
to his ‘mother Jamuna Kunwaras a Hindu- 
mother's estate. She has no right t> transfer 
this property for a period beyond her life- . 
time in the face of objection by the rever- 
Thoreversioners having objected, 
the Court below has arrived at a correct de- 
cision that the suit shouldsucceed. We have 
been referred by the learned Counsel for 
the respondents to the decision of a Bench 
of thé Patna High Court in Kesho Prasad 
Singh v. Chandrika Prasad Singh (4). The 


learned- Judges composing that Bench baye . 
‘arrived aba conclusion similar to the con- | 
clusion at which we have arrived’ on facts ' 


similar to the facts in’ this suit. At page 
228* the learned Ohief Justice saya: — ° > 
“The question is whether a gift of the. 
whole of her husband's property made by a 
Hindu widow, not challenged by the rever- 


‘gioners during her lifetime and acquiesced 


in by those who would fake a vested inter- 
‘(4) 68 Ind, Cas. 394; 2 Pat. 217; 3 P. Le T. 797; A. T. 


* Page of 2Pat.—(Hd.] . 


. [106 1. O. 1927] 
est after her death can’ be challenged 
by any one else. In my opinion there can 
be only one answer to this question., It is 
the reversioners and the reversioners alone 
who can dispute the gift. If they choose: to 
allow the property to which they are entitl- 
ed to remain .in the possession of the donee 
that is their affairand no one elso can ob- 
ject.” ; 

. Asa result this appeal is dismissed with 
costs. ce ` 


A. N. A. Appeal dismissed: 


a 


MADRAS HIGH COURT. 
CuVIL MISOELLANEOUS APPEAL No. 181 . 
_ oF 1926, 
April 11, 1927, é 
Present:—Mr. Justice Wallace and 
Mr. Justice Jackson. 2 ce 
CHOUTIPALLI YERRA VENKATA 
REDDI—Derenpant No. 1—APPELLANT 


. © versus x 
OHOUTIPALLI KRISHNA REDDI . 
AND OTHERS —PLAINTIFFS Nos. 1 To 4 AND 


Derenpants Nos. 2 AND 3—RB3PONDENTS. 

Arbitration—Reference to arbitration containing 
implied agreement dispensing with evidence—Omission 
by. anbitrator to give notice, whether renders award 
void. ' f R 
The conduct of the proceedings of arbitrators de- 
pends upon the order: of reference to arbitration. [p. 
331, col. 2.) A e 

If in an order of reference there is an implied 
agreement that further evidence is not to:'be put 
forward by the parties and that the parties have 
sufficiently and completely stated their case, an 
award passed on the reference cannot be held to be 
invalid merely because the arbitrators did not give 


notice that they were prepared to receive evidence. ` 


ibid. = 
l a tapaili Gopalan v. Myneni Suryanarayana (1), 
distinguished. a 
Appeal, against an order of the Court of 
the Sibordinate Judge; Anantapur, dated 
the 25th' March, 1926, and passed in O.8. 
No. 36 of 1925 (O. 5, No. 6 of 1925 of the 
District Court). f 
“Mr. B, Sitarama Rao, for the Appellant. 
Mr. B. Somayya, for the Respondents. 
JUDGMENT.—This is 
against the decision of the Subordinate 
Judge of Anantapur, who has given a decree 
in. terms of an award passed on private 
arbitration’ between the plaintiffs on the 
one side and the-defendants on the ‘other. 
The decree follows the terms of the award. 
It is pleaded before us that the arbitration 
award is invalid for two-reasons,, The-first 


a 
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ig ‘that ‘the ‘arbitrators did not allow the 


_ defendants to adduce évidence or even to 
‘state their case. Now, in the terms ‘of the 


reference itself whieh was signed by the 
parties, it is clearly stated that “both the 
parties have. represented before you, what 
each of us has to say about his respective 


' rights in the family property.” It is, there- 


fore, a most disingenuous statement in the 
petition by the defendants that the arbitra- 
tors did not-even allow them to state their 
case; Asregards the contention that the 
arbitrators did not even allow them to 


_ adduce. evidence, we read the reference to 


mean that the arbitrators had already 
heard the case of each side and all that 
remained was to pass a decision after such 


` -farther information as the arbitrators them- 


selves desired. There is no hint in the 
order of reference that any evidence was 


` sought for by either party or expected to be ` 


put forward. It is in evidence that the 
arbitrators heard the parties several times , 
and it is not suggested that on any occa- 
sion the defendants requested them to hear 
the evidence on their behalf. It is argued. 
that, asa matter of law, the arbitrators are 
bound to give notice to parties to-adduce 
evidence, and -that as this was not done in 
this case tbe award is invalid. A ruling of 
this Court to which one of us wasa party 
reported as Krottapallt Gopalan v. Mynent 
Suryanarayana (1) is cited as an authority | 
for that proposition. The conduct of the 
proceedings depends upon the order of: 
reference, and if in that order of reference 
there is an implied agreement that further 
evidence is not to be put forward by the 
parties and that the parties have sufficient-- 


‘ly and completely stated their case, the 


award cannot be invalid because the arbit- 


‘rators did not give notice that they were 


prepared to receive evidence. Krottapalli 
Myneni Suryanarayana (1) 
decided on a different point. In that 
‘case the arbitrators had taken evidence, but 
‘in their award: they ignored the evidence 
completely and purported to decide the 
case, not on the evidence, but on their own 
knowledge. One of them in fact purported 
to have decided not even on his own know- 
ledge, but on information given him by two ` 
of the other arbitrators. Obviously that 
case is quite different from the present in 
which the parties when making the refer- 
ence set out that they had already repre- 

5 Ind. . 740; 23 L. W. 681; 50 M. L. J. 514; 
ase W. N däs; A.I. R. 1926 Mad. 752. 


TTE 


sented before the arbitrators. what each of 


‘them had. to. say, ànd. then directed the’ 
arbitrators-to make the award, ‘stating that: 


they had given them, full power. “to do 60. 


"We think there is no substance inthe first 


point: 


` The. second . point is. that. the arbite ` 


yatora did not all: meet. together, on 
all occasions- to discuss the award and 
that they did: not all-take part. in the deci- 
sion and the final judgment. Wie.do not 
think that the evidence. to which our, atten- 
tion has been called.establishes this, propo- 
sition, It-ia pointed out that. some arbitra; 
< tors say that they met two or three times, 
and some other arbitrators say. that. they 
met 5-or 6 times, but. whether.a real; dis- 
cussion. of the. question went on at these 
- meetings, at which all:the arbitrators. were 

‘not present, is not made: clear. It may be 
` thatthe arbitrators.who were present, finding 
that the others were. absent, postponed the 
discussion. until all the arbitrators, were 
present. It is clear from.the-evidence that. 
the final decision was come. to.a day. short- 


ly before-the award- was;written in the pre- ° 


sence of all the five. arbitrators. Some 
stress was laid upon a. statement. by P. W. 
No. 4 that he did. not “take part in the deci- 
sion“ he being one.0f the arbitrators. But 
the same witness also says: that “we. as. a 
body of arbitrators commenced. to. decide 
the matterin the day time”. He was not 
asked to reconcile these two statements, nor 
was his attention pointedly. drawn to this 
apparent inconsistency.. He further. says 
that the award. was read over to him after. 
it was written, and he approved of it, We 
think that the evidence in the. case justifies, 
the learned: Judge's conclusion. that nothing 
in the evidence shows or ‘suggests that any 


of the arbitrators surrendered his conscience - 


or his judgment: f 

We, therefore, see. no. reason to, interfere 
and we-dismiss. this. appeal with costs.. 

Y. N: 


Y: Appeal dismissed. 
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: f Civit Procedure 


OUDE CHIEF COURT. 
SECOND CIVIL APPEAL No. 151 op 1927, 
September 13,1927. - - i 
Present:—Sir Louis Stuart Kr., Chief Judge, 
a. ‘and Mr. Justice, Raza. Y 
KALU 


APPELLANTS 
versus - s 
GAYA DIN AND OTHERS —DEFENDANTS— 


Code (Act V of 1908), O: XXIT, 
rr. 8, 4—-Death of plaintiff or defendant ‘after prež 
liminary decree—Abatement—Rules 3 and 4, appli- 
cability of. : gt ue 

There can be no abatement of a suit under 
O. XXI, rr. 3 and 4, Civil Procedure Code, after a 
preliminary decree has been passed. - 


(106 I, O. 1927] . 


RAMAND OTARRS—PLAINTIEF3—_ | 


RESPONDENTS, k 


There can be no question of the surviving of a. 


cause of action in a suit when a judgment has been -. 
pronounced in respect’ of that cause of action. By _ 


the effect of the judgment the-decree takes the place 
of the cause of action either. by affirming it or by 


-Tejecting it. j 


Appeal against]a decree of the Subordi- 
nate Judge, Partabgarh, dated the 24th 
January, 1927 upholding that of the Munsif, 
pois at Partabgarh, dated the 3lst July, 
1926. i 

Messrs, Niamat Ullah and Ali Zaheer, for 
the Appellants: i 


Mr. kadha Krishna; ior the?Respondents. | . 
“JUDGMENT, —Kalu Ram and SriNath” 


instituted a sitit on the 19th February, 1923). 


against Sitla Din and Musammat Rajwanti - 


on the’basis of a deed of mortgage. They- 
obtained a preliminary deéree on the- 5th 
September, 1923: On the 18 July, 1924, Sitla 
Dio died. la October; 1925, Sri Nath died. 
On the 4th March, 1926, Kalu Ram and the 


‘Trepresentatives-in-interest of the deceased. 
Sri Nath applied for a final decree and at 


the same time applied that the names of 
the representatives-in intereat.of the deceas- 


ed Sitla Din should be substituted for the - 


nameof Sitla Din: The-Courts below have. 
treated the matter -as covered. by thé- pro~ 


. visions. of O. XXII, rr.3 and 4 and have. 
. held. that the right of the plaintiff has 


abated. The present appeal is filed. 

There is. very little to be eaid in this 
matter as almost a. similar case was decided 
by a Bench of this Court on the 26th Feb- 
ruary, 1927, [Lakhpati Kuer v. Daulat Singh 


(1).1 The decision of the learnéd Subordi- - 


nate Judge in appeal was passed on the 24th 
January, 1927, and it was thus not possible: 
for him to know the view. which was taken 


(1) 10] Ind. Cas. 174; 4 Ó. W. N. 235; A. I, R, 1927. 
Oudh 156, a ; ; 


(106 I. O. 1927) 


‘subsequently by the Bench of this Oourt. 
In that decision it was laid down that O. 
XXII, r; 4 did not govern such proseed- 
ings. It follows thatO. XXII,r. 3 would 
also not govern such proceedings. It was 
determined in that case that there can be 
no question of the surviving of a cause of 
-action in a suit when ajudgment has been 
pronounced in respect of that cause of 
action. By the effect of the judgment the 
decree takes the place of the cause of action 
either by affirming itor by rejecting it. 
According to the provisions of O. XXIL, r.6 
no abatement takes place by reason of the 
death of either party between the conclusion 
of the hearing and the pronouncement of 
the judgment. This rule limits the mean- 
ing of the word “suit” to the conclusion of 
the hearing of the suit. In that appeal 
attention was drawn to the fact thatif a 
suit was held to abate after the passing of 


a preliminary decree the effect would be. 


that the preliminary decree would be set 
aside and in that connection it was pointed 
out that under a recent decision of their 
Lordships of the Judicial Committee in 
‘Lachmi Narayan Marwary .v. Balmakund 
‘Marwary (2), their Lordships have stated 
that after a decree has once been madein 
a suit the only method of avoiding that 
‘decree is by its reversal on appéal, Of 
course the ‘decree might become incapable 
of execution for failure: to execute it with- 
jn the period ‘prescribed ‘by ‘law, but if 
the ‘argument which found favour with 
the lower Courts were accepted, the pre- 
liminary decree of -5th September, 1923, 
would be set- aside otherwise than by rever- 
sal on appeal while there was still a 
period within ‘which it. could be. given 
“effect to. We have heard the arguments of 
‘the learned Counsel for the respondents. 
He has not been able to satisfy us that 
there is any reason why we-should take a 
viw contrary to the view takén in Lakh- 
pati Kuer v. Daulat Singh (1).. Had he been 
able to persuade us that the view taken in 
that appeal was not the correct view, we 
should have referred the point to a Full 
‘Bench. But as we accept the statement of 
‘the law ‘taken in ‘the previous case we 
‘allow the appeal. `The result is that the 


_ (2) 81 Ind. Cas. 747; 511. A. 321; A. I. R.1924 P.. O. 
198; 35 M. L. T, 143; 47 M. L. J. 441; 20 L. W. 491; 
(1924) M. W. N. 707; 10 O. & A. L. R. 1033; 5 P. L. T. 
623; 22.A. L. J. 990; .26 Bom. L. R.1129; 40 0. L. J, 
439; L. R. 5A. T O0) 171; 29 O. W. N. 391; 10. W. 
N. 629; 4 Pat, 61 (P, O.), : 


RONYA v. BALISAM. 


$33 


Court will*dispose of the application for 
final decree in the manner required by law 
upon the merits. The respondents Gaya 
Din ‘and Musammat Rajwanti will pay their 
own costs relating to this matter‘and those 
of the appellants in this Court and the 
Courts below. 

G. H. 

A. N, A. 


Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Cıyıu Reviston No. 153 oF 1927, 
September 16, 1927. | 
Present: —Mr. Findlay, J. ©. 
RONYA AND 01HERS—JUDGMENT- DEBTOR — 
ÅPPLICANTS 
versus 
BALIRAM—Deosts-HoLtper—Non- 

Pee TANG, 
. Civil Procedure Code (Act V of 1908), 0. XX 
rr. 8h, 89—Application for setting aside ieee 
express prayer to set aside sale—Application, whether 
valid—Sale, when complete—Bid accepted and 25 per 
cent. deposit made on subsequent date—Limitation 
whether runs from date of sale or date of ‘acceptance 
of bid- -Limitation Act (IX of 1908), Sch. I, Art. 166 

The absence of an express prayer to set aside the 
sale does not render an application under ©. XXI 
r. 89 of the Civil Procedure Code incompetent, i 

Tipangavda v. Ramangavda (1) and Raoji Baburao 
v. e N arayan @), distinguished, 

„An execution sale is not complet il - 
bid is accepted and the deposit of 25 por ne a 
made. The limitation of 30 days for setting aside 


| the sale, therefore, begins to run from the date of 


the acceptance of bid and deposit of 25 
notfrom the date when the sale was aealg had 


Application for revision of the decree 
Ki the Digirict Judge, Chhindwara, dated 
the 18th February, 1927, in Miscell 
Appeal No. 17 of 1926. pais 

Mr. P.-C. Datta, for the Applicants. 

Mr. D. W. Kathalay, for the Non-Ap- 
plicant. 

‘ORDER.—I am of opinion in this case 
that the orders of the lower Goa “are 
improper ones. The learned District Judge 
on the authority of Tipangavda v. Raman- 


„gavda (1) and Raoji Baburao v. Bansilal 


Narayan (2) has held that the applicati 
dated 3rd September, 1926, Apparently 


. presented tothe Court on 4th September, 


1926, could not be held to amount to an 
application for setting aside the sale, In 


(1) 54 Ind. Cas. 670; 44 B. 50; 22 Bom. L, R. 35. 
(2) 53 Ind, Oas, 135; 43 B. 733; 21 Bom, L, R, 835; 


834° 
Raoji, Baburao v, Bansilal Narayan (2) 
quoted, there was apparently amere de- 


` posit without application, a receipt being 


_-pay, in hy opinion, that ‘the sale-was com- 
“pleted. : ins ‘so os 

F It follows, therefore, in my opinion that 
the Judge of the first Court was not entitled 
fe confirm the. sale; the order of 18th 


Pa 


obtained from the Nazir. In Tipangavda 
v. Ramangavda (1) quoted, no application 


. to; or communication with, the Oivil Court 


was made., Here, the application was pre- 


sented in the Court and there’ can be no’ 


question whatever but that it wasin effect 


intended to be an application under: r` 89 - 


of O. XXI, Civil Procedure Code, although, 


in the terms thereof, there was no express .. 
prayer for thé: setting aside of the sale. 


The. Reader’s réport shows that it was,. 
however, supposed and presumed to be 


such and the application’ in question was, 


duly signed by the Subordinate Judge. 


It is true that the ‘report: of the Reader `- 


on the back of the application is not neces- 
sarily authoritative but that report stated 
that the application was one for the setting 
aside of the sale. Although this was not 
so, having regard.to the actual phraseology 
of the application, it was treated as such 


` © by the Subordinate Judge who signed the 


report and: allowed the money to be de- 
posited. In .those circumstances, I am 


unable to coneur with the lower Courts that . 


the -application was not, in effect, one for 
the setting aside of. the sale. In view of 


its purport and terms, this was precisely, ~ 


what it was and it could-indeed have been: 


nothing else. On any reasonable construc- | 


tion of the. document, therefore, it: must 


be. held that there was an application on . 
4th September, 1926, forthe setting aside. 


of the sale, and it is not’ disputed ‘that 


the applicant had made thé necessary de- , 


posit therewith, as‘required by r. 89of O.. 
XXI, Civil Procedure Oode, f NG 
“The next point, which arises for deci- 


‘sion, ig whether the application of 4th’ 


September, 1926, was made within 30 days 
of the sale. On that point, I am of opinion, 
that -limitation . ran not from 3rd August, 


` 1926, but from 5th August, 1926. The bid 


was only accepted on 5th August, 1926, and, 


having regard to sthe terms of r, 84 of- 


O. XXI. Ido not think the sale can be 
said to have been completed until the bid 
had been accepted and the deposit of 25 


“per cent. had been made. So long as the 


bid was. not accepted, it is impossible. to 


‘as Pleader’s fees. 


BADAGOPA IYENGAR v. TINNAYELLY mUÑToteat dounon., 106 1. 0. 1927] `- 
“November, 1926, passed by. the Subordinate: 


Judge. is reversed and the Execution Case 


"No. 187 of 1925 is remanded to his Court - 


for .disposal aecording to law in accordance 
with the above remarks.. The present ap 
plicants’ costs in this Court and in. the: 
lower Appellate Court will be borne by the. | 
non-applicant-decree-holder. I fix Rs. 19. 


G. B. D. e Application allowed, D 





- MADRAS HIGH COURT. 
Sxconp CIVIL APPEAL No. 1470 oF 1925, 
g . February 28, 1927. -> cies 
` Present:—Mr. Justice Waller and : 
Mr. Justice Madhavan Nair, | : 
SRI VILAS Firm sy ong oF ITs PARTNERS’ ` 


N. S. SADAGOPA IYENGAR—Puaintirrs. - 


—APPELLANTS’ | - 
Stan . ` versus ae 
Tas TINNEVELLY MUNICIPAL 
COUNOIL sy rs OHAIRMAN— >: 
' . DEFENDANTS— RESPONDENTS. . 
Madras District Municipalities Act. (V of -1920), 
s$. 92—Companies taz— Del credere commission ‘agent 
of Company—Liability to pay tax—Del credere agent 
and independent contractor, distinction between. — 
A firm of merchants were appointed sole “banyans” 
of a.Company for a period of 30 years to sell all’ 
goods manufactured or produced by the Company at `- 


-such prices as shall be approved by, or on behalf 
_of, the Company, and ‘to be responsible to the Oom- 


pany for the ‘due payment by the buyers of, the 
prices of all such goods and merchandise sold. by 
them for and on behalf of the Company, and ‘for, the .- 


- due performance by the (buyers of all contracts’ ` 
“entered into by them through the said banyans with ` 


regard to such goods and merchandise. It wag 
also provided that the price of goods was to be 


- paid to the Company in a period of 14 months from 


date. of sale and in default the firm was to pay 
interest. They were also to assist the Company in 
procuring cotton. In lieu of all this they were to 


-get certain commission irom the Company : 


Held, that the firm were agents of the Company for. 


“the sale of goods on terms of ‘‘del credere commis- 


sion,” that there was no relationship of vendor, and 
-purchaser between the firm and the Company; and” 
that the firm was, therefore, bound to pay tax under 
s. 92'of the Madras District Municipalities Act. 


Second appeal against the decree of the-.- | 
‘Court of the Additional Subordinate. Judge, ~ 
Tinnevelly, in A. 8. No..215 of 1924 (A. 8. No. 
349 of 1924 on the file of the District Court) - 
preferred against that of the Oourt of the 


‘Principal District Munsif, Tinnevelly, in 


O. 8. No, 498 of 1922..- ae p 
i Mr. T. M. Ramasami Iyer, for-the Appel- 
ante, 7 ` fein eas oe A 


4 


cio’ r. o. 1997) ` 
Mr. S. T. Srinivasa Gopalachari, for the 
Respondents. i 


JUDGMENT, —Theappellantsareafirm . 


styled Sri Vilas. They havè been assessed 
to pay the Qompanies tax under s., 92 of the 
District Municipality Act- as agents of the 
Tinnevelly Textiles Co. Ltd. The question 
for decision is whether they are employed 
by that Company as agents to represent 
itfor the purpose of transacting business 
in the Tinnevelly Municipality. The Courts 
below have found that they are so employ- 


ed. Their contention is that they are, as- 


_statedin para. 8 of the plaint “independent 

contractors.” in other words, that the re- 
lations between them and the Company: are 
those of buyer and seller. 

The answer to the question turns on the 
construction of the agreement.between the 
parties Ex. IV. Under that agreement the 
appellants were appointed sole ‘“banyans” 
of the Company for a period of 30 years. 
They were (cl. II) “to sell all goods manufac- 
tured or preduced by the Company at such 
prices as shall be approved by or on behalf 
of the Company” and to be “responsible 
to the Company for the due payment by the 
buyers of the prices of all such goods and 
merchandise sold by them for and on behalf 
of the Company and for the due performance 
- by the buyers of all contracts entered into 
by them through the said banyans with 
regard to such goods and merchandise.” 
By cl. IJI the prices of goods sold were to. 
be paid to the Company in 1} months from, 


the date of the sales and in.default the - 


appellants were to pay interest. By cl. IV 
the appellants were bound to assist the 
Company in procuring cotton at the market 
ratesand be responsible to the Company for 
‘the due performanceof all contracts entered 
into with the Company through them for 
the supply of cotton. By cl. V the rates 


of commission were fixed. By cls. Vl and ` 


XI arrangements were made by the parties 
for mutual inspection of accounts. By cl. VII 
the Company had to bear tho cost of carry- 
ing the goods from their mills to the 
appellant's depéts. By cl. IX the Company 
had to pay Rs. 150a month to the appel- 
lants for their Tinnevelly Depot. ni 
The only evidence as to the course of 
dealing ‘between the Company ang the ap- 
pellants comes from a clerk employed by 
the latter. One admission by him is signifi- 
ęant; it is that “yarn is cold to people here 
on the responsibility’ of Sri” Vilas.” In 
ether words, the yarn soldis the property 


4 $ 
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‘of the Company and sold by it, the appel- 
lants merely guaranteeing the purchasers. 
In the face of this admission and of the 
terms of the agreement, it seems to us idle ~ 
to contend that the appellants are, as they 
describe themselves ‘independent dealers.’. ` 
“As pointed out by Jessel, M. R , in Ha parte | 
Bright, In re Smith (1) the fact that the. 
agents are to be liable for the purchasers 
of the goods paying the money is “wholly 
inconsistent with the notion that they 
were the real purchasers, for then they 
would be guaranteeing themselves, they 
would be ‘personally liable to. pay as 
purchasers and what would be. the useof 
„guaranteeing payment by themselves? The 
real position is that the appellants were 
the Company’s agents, that the goods 
_ transmitted to and sold by them were the 
goods of the Company and that they 
had ‘no independence of action. The 
. prices were fixed by the Company and 
the contracts were made with them through 
the appellants. We think that the Courts 
below were perfectly right in finding that 
the appellants were employed by the Com- 
pany to represent it for the purpose of — 
transacting business at Tinnevelly. They 
were not customers or commission agents 
of the Company. No doubt they earned 
a commission but it was what i known as a 
“del credere commission”. They were in fact 
‘agents of the Company for the sale of their 
goods. The appeal must be dismissed with 
costs. rae: 
V. N. V. Appeal dismissed. - 
(1) (1879) 10 Oh. D. 566; 48 L. J. Bk.-81; 39:L, T, 
649; 27 W. R. 385. . + oe 





CALCUTTA HIGH COURT, . 
APPEAL F2om.APPELLATE DROREH No. 2075 op 
ai : 1926 : 


| December 16, 1926. . 
` Present':—Mr. Justice Mukerji and 
Mr. Justice Graham, 
BIDUH BHUSAN BAKSHI— - 
zt i APPELLANT _ 
VeETSUSs E 
_ KALA OHAND ROY—REsronDENT. 
Court Fees Act (VII of 1870), ss. 10 (ii), 12 (it), 28 
—Declaratory suit with. consequential relief— Court. 
fees—Deficiency of Court-fees in plaint and memoran~ 
dum offappeal—Power and duty of Appellate Couirt to 
levy deficiency of Court-fees in lower Court—Proa 
cedure, . š h : 
Although the prayers in a plaint are worded in the, 
form of mere declarations, yet, where some of them, 
are really of a consequential nature, the plaintiff ig 
-bound to pay ad valorgm fee.on'the plaint | - .? 


“336. 


` Taraprasanna Chongdar vv. Nrisunha Murari Pal 
(1), followed. _ 

_ Where ‘a plaint as well as the memorandum of 
- ‘appeal filed by a plaintiff are found to be insufficiently : 
stamped, the proper course to be followed’ by the 
: Appellate Court is to direct that the appeal be 
_Yegistered on the. appellant supplying’ the deficit . 
Court-fees a8 regards his memorandum of appeal, and 
-after the appeal has been registered and before it. 
has been dealt with under O. XLI, r. 11, Civil 
Procedure Code, to place the case for:orders under 
8. 12, sub-s. (ii) of the Court Fees Act ds regards the’ 
deficit: Court-fees on the plaint in the lower -Court. 
It is not necessary for the application of s. 12, 
sub-s. (ti) of the Court Fees. Act that there should 
have been a formal decision on .the question of 

~- sufficiency of Court-fees. ` ; 


“Shama Soondary v. Hurro Soondary (2), followed. 

Provisions of s. 10 (ii) ofthe Court Fees Act are 
mandatory and the. power conferred by this- provi- 
sion of law may be exercised at any time só long 
as the suit remains before the Court’on appeal, 7 


-Appeal against the decree of the District 
Judge, Birbhum, dated ‘the 10th March, 
1926, confirming that of the Subordinate 
Judge, Suri, dated. the 7th March, 1924. 
` Messrs. Manmatha Nath Roy and Surjya 
Kumar Aich, for the Appellant. ’ 


JUDGMENT.—We have examined the 
prayers in the-plaint and we are of opinion 
that although they have been worded as 
embodying reliefs which on the face of 
them appear to be of a declaratory nature, 
two at least of these reliefs‘are really con- 
. pequential ones. We are of opinion that 

‘the reason of the -decision of this. Courtin 

the case of Taraprasanna Chongdar v.-Nri- 
sinha Murari Pal (1) fully applies to the 
present .case,and the Registrar -is'righbin 
the view he has ktaken, namely, that ad 
valorem Court-fees must be paid on ‘the 
memorandum of appeal.” He is also right 
in holding that the Court-fees paidon the 
plaint as ‘well ason the memorandum of 
appeal - which the plaintiff filed in the lower 
Appellate Court were insufficient. i 
Then, 8 question has-been raised in view 
of s. 28of the Oourt--Fees Act -as to the 
. propriety of the Reégistrar’s order calling 
upon the appellant to ‘pay the deficit 
Oourt-fees on the plaint and on the plaint- 
jis memorandum of appeal to thé lower - 
Appellate Court. - It has been argued that 
there has been no reception: or usér inthis . 
Court of the aforesaid documents. yét--and, 
therefore, an order for their stamping with’ 
the requisite Court-fees.¢annot be passed; 
in other words, it is said that if and when 
the-appeal isheard and.these docunients 


Wa N, 683; AL Bi 1924-Qal, 731. 


` `BİDUH-BAUSAN BAKSHI v. KALA CHAND ROY. 


-3 (8L Ind. Cas. 763; 51 0.216; 39 O-H, Jy 212; 28 O, - 


[10641. ©. 1927) 


are sought to be used, and not till then, 
can an order of this description be made. 
This contention seems reasonable enough, 
and-were s, 28 of the Court Fees Act the: 
only section that was applicable to the 
present case we would have been prepar- 
ed togive effectto it, The present case, 
however, is onein which a -plaintiff who 


has-been unsuccessful in both the Courts _ 


below has preferred this appeal. There is 
another provision of the Act whichis ap-~ 
plicable, and more directly applicable, to 
this case and that is ‘sub-s, (ii)- of s. 12. - 
It is not necessary for the application of 
this sub-section that there should have 
been’ a formal decision on the question of 
sufficiency of the Court-fees: [Shama Soon- 
dary v.-Hurro Soondary (2) ‘Under this 


sub-section the plaintilf-appallant may be 


called upon to pay the requisite additional 
Court-fees on the aforesaid documents, and 


-on his failure to pay the same within such 
‘time as the Court shall fix, the Court is 


ound to dismiss the suit under -s. 10, sub- 
s. (ti) For the adoption of this course by 
this Court -it is necessary that the -suit 
should have come before this Court, which 
evidently ‘means -that the ‘appeal should 
have béen registered, because not till the 
appeal has been. registered in this Court 
can it properly besaid that the suit has 
come before this Court. This course is 
mandatory’ and -the power conferred by’ 
this provision -of the: law may be exercised 
at any timeso long as the suit remains 
before this Oourt-on appeal. The proper 
order- to pass -in the present case, therefore, 
is to‘direct that the appeal should be rez ' 
gistefed on the appellant supplying the 
deficit Oourt-fees: as régards his memorand- 
um of appeal to this Court. After the 
appeal has been -registered and before it 
is dealt with under O. XLI, r. ll; Oivil 
Procedure: Code, it-should be plated before 
thé Court for proper orders being passed 
under s,12, sub-s. (it) of the Oourt’ Fees 
Act. : 4 

On the appellant's prayer wa allow him 
further time till3rd January, 1927, to put- 
in tas deficit Ovurt-feas for his memorand- 
um .of appéal to this Oourt bút it must 
be understood that-he must put the same 
in by that date,andin default thereof the 
appeal will stand rejected, 4 
Time granted, 


“AN. A. ` f 
(2) 7 O. 348; 4 Shonis L., R. 147; 810. L. R, 528; d 
(NS) T3 h 
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LAHORE HIGH COURT. | 
CRIMINAL APPEAL No. 897 oF 1927. . 
October 28, 1927. : 
Present:—Mr. Justice Fforde. 
PARMA NAND—Convior—APPELLANT 
versus 
EMPEROR—RssPonpDEntT. 


- Penal Code (Act XLV of 1860), s. 409—Criminal 


breach of trust concerning public moneys—Sentence. 

An offence of criminal breach of trust by a person 
in charge of public moneys is one of a specially 
serious nature and calls for a severe sentence. 


Criminal appeal from the order of the 
Additional District Magistrate, Lahore, 
dated the Ist July, 1927. 

Mr. Ram Lal Anand, for the Appellant, | 

Mr. Raj Krishna for the Government 
Advocate, for the Respondent. 


JUDGMENT.—The appellant has been 
convicted under the provisions of s. 409 of 
the Indian Penal Code of criminal breach of 
trust in connection with the disappearance 
ofasum of Rs. 50,000 from the Pattoki 
Branch of the Allahabad Bank. He has 


been sentenced to seven years’ rigorous” 


imprisonment and to pay a fine of Rs. 5,000 
and in default to undergoa furtler eighteen 
months’ rigorous imprisonment. 

The evidence in thiscase, which has been 
elaborately discussed by the learned Ad- 
ditional District . Magistrate, 
shadow of doubt that the appellant is res- 
ponsible for the disappearance of this sum 
of money from the Bank of Pattoki. It has 
been established by witnesses whose 
credibility has been in no way shaken 
and most of whom are quite disinterested, 
that the appellant gave as his version of 
the disappearance of this money that three 
men had come to the Bank while he alone 
was present and asked for changefor notes, 


and, as he was taking the money from the 


‘strong room, one of them presented a re- 
volver at him, while the other chloroform- 
ed‘him. They then robbed the strong room 
of Rs. 50,000 and left- after having locked 
the strong room door on the outside. On 
the morning in question the ‘clerk-in-charge 
states that he had left the Bank to attend 
certain religious ceremonies and to have 
his breakfast ‘and, that on his return at 


about 11 a. m. he found that. the appellant `. } € 
ingly I dismiss the appeal, 


was missing. - He thereupon instructed the 
- chaprasi to ‘go and find him. Both the 


chaprusi and two chaukidars who were | 


subsequently called for the same purpose, 
went in search but. were unable to fing 


CRo 
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leaves no- 
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him, Ultimately about 4 p.m, the atten» 
tion of the clerk-in-charge was directed by 
the chaprasi toa sound coming. from the 
strong room.” On opening the strong room 
door the appellant wasfound whothereupon 
gave the version of what had happened to 
him.as narrated above. i 

Asthestory told by the appellant was 
somewhat improbable he’ was arrested on- 
the following day upon suspicion. Three 
days afterwards a key of the strong room 
was found amongst some flowers’at a dis- 
tance of 12 feet from the strong room win- 
dow. It has been proved that a person. 
inside the strong room could without any 
difficulty lock the door from the outside. 
The key which was found in the bed of 
flowers fitted the strong room lock. The 
appellant‘told Dr. Ganpat Rai (P. W. No, 13) 
that he had been drugged and was uncon- 
scious for six hours, that on his pointing 
out to him that no person could remain 
unconscious for six hours from any 
known ancesthetic he stated that he -would - 
alter his version in this matter later on. In 
his written statement he now says that he 
was attacked and rendered unconscious 
by three strangers at 2 P. m. and remained 
unconscious until 4 o’clock in the after- 
noon, He denies that he ever told anybody 
that he remained unconscious for a longer 
time. 

I may say, having been taken through the 
evidence which has been subjected to keen 
criticism by Mr. Ram Lal who-appears for 
the appellant, that I am in entire agreement 
with the conelusion arrived at by the learn- 
ed trial Magistrate and with the reasons 
which he has given for coming tothat con- . 
clusion. There can be nodoubt at all that 
the appellant was responsible for the re- 
moval of thesum of Rs. 50,000 from the 
strong room of the Allahabad Bank at 
Pattoki. : 

~. Mr, Ram Lal has urged that the sentence 
is too severe. This, however, is a very 
serious kind of offence. The law always ` 


“ regards theoffence of criminal breach of 


trust by persons-in-charge of public moneys 
as one of a specially serious’ nature. I 
find myself-unable to take a more lenient 


view of this offence than has been’ taken : 


by the learned trial Magistrate and accord- 


are Appeal dismissed, 
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i MADRAS HIGH COURT. 
OrImINAL Revision Case No. 23 or 1927. 
(ORTMINAL Revision Peririon No, 20 or 1927.) 
March 25, 1927. 
Present:—Mr. Justice Jackson. 
In re SRINIVASULU NAIOKEN anp 
oTHERS—AccuUsED— PETITIONERS, - 
Penal Code (Act XLV of 1860), ss. 147, 149, $25, 352 
—Conviction and sentence for offences under ss. 825 
and 852—Acquitial under s. 825—Sentence, whether 
must be reduced—Ojffence under s. 147, whether neces- 
sarily embraces one under s. 352. 
` Wheré an accused person is convicted of an offence 
under s. 325 and also under s. 352 read with s. 149, 
Indian Penal:Code, but .on appeal the conviction. 
under s. 325 is set aside, the sentence must be re- 
duced. i 


“Ib cannot be said that an offence under s. 147 neces- 
sarily embraces an offence under s. 352, inasmuch as 
porsons may riot without actually committing an 
offence under s. 352, - 7 i 

Petition under ss. 435 and 439 of the 

Oode of Oriminal Procedure, 1898, praying 
the High Court to revise the judgment 
of the Court of Session of the Coimbatore 
Division, in Oriminal Appeals Nos. 101 and 
115 of 1926, preferred against the judg- 
ment of the Court of the Assistant Sessions 
Judge, Coimbatore Division, in 8. O. Nos. 
66 and 104 of 1926 respectively. 


. FAOTS.—The accused were charged be- 
fore the Assistant Sessions Judge, Coim- 
batore; of the offences of“ rioting, grievous , 
hurt, dacoity, abduction with intent. to 
confine and wrongful confinement, 

. The Jury held that thé accused were 
not guilty of dacoity. The . Assistant 
Sessions Judge accepted this verdict and 
found the accused guilty of rioting, griev- 
ous hurt, abduction with intent not under 
g. 865 but only under s. 352 read with 
g. 149; wrongful confinement was negatived. 

Accordingly the accused were convicted: 
of offences under s. 325, Indian Penal 

Code, and under ss, 147 and 352 read, with 
g. 149 and sentenced to three years’ rigorous 
imprisonment for the former offence and 
two years for the latter offences, 


Accused Nos. 8, 3, 4, 7, 9, 10 and 12 - 


were convicted under s, 147 read with 


6. 345 and unders, 352 réad with s. 14y, _ 


In rê BRANIYASULU NAICËBN.- 
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kan 5. 325-but confirmed the sentence on 

a. X 

“ Against this, a criminal revision petition 

was filed, 5 ' 
Mr. K. 8. Jayarama Ayyar for Mr. 5. 

Ramachandra Ayyar, for the Petitioners, 
The Public Prosecutor, for the Crown. 
ORDER.—Three points are raised:— . 

- (1) That having eliminated s. 825, Indian - 

Penal Code, the learned Sessions Judge 

should have réduced the sentences accord- 


ingly. The Public Prosecutor concedes -` 


that the three years under s. 325 should 

give place to two years unders, 352 asset 

forth in para. 11 of the Assistant Sessions 

Judge's judgment as regards accused 
o. l 


“As regards the other accused Nos. 3, 4, 
7,9, 10and 12 now that they are acquitted 
under s. 325 their culpability seems to be 
less andtheir sentence is reduced to nine 
months' rigorous imprisonment; and that 
of the 13th accused to’ one’ year and nine 
months and fine. S 

(2) The charge against accused No. 6 
that he was member of this unlawful at- 
sembly on October 30th is an illegality 
vitiating thé whole trial. It is a question 
of fact, not oflaw. The trial Court found 
that the charge was unsubstantiated; and 


acquitted him. If the facts as charged had 


been proved there would have been no 
illegality, A a | : 
(3) It is urged that s. 352 cannot be 
coupled with s. 147, because the latter 
necessarily embraces the former. 
Persons may riot without actually com- 


. Mitting an offence under s. 352 and this 


theory that one section embraces the other 
is fallacious. . e 
-~ The petition is dismissed except as. indicat- 
ed above, ae 

YNY 
A, 


: ` Sentences reduced. 
A, l 7 


N. 
N. 


and sentenced to one year’s rigorous im- . 


prisonment. 


The 13th accused was convicted of offences f 


under ss. 14% 325 and 353 read with s, 149 


and sentenced to two years’ rigorous impri- | 


ponment, 


On appeal the Sessions Judge held that - 


pone of the accused could’ be convicted 


~ 
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LAHORE HIGH COURT. 
Criminal Revision Petition No. 1220 
oF 1927. ii 
November 1, 1927. - 
-  Present:—Mr. Justice Harrison. 
WARYAM SINGH—Convict—PET!ITIONER 


versus ; 
EMPEROR rtaroves ISHAR SINGH— 
OOMPLAINANT— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 4085— 
Autrefois acquit—Subseqùent prosecution on facts 
different from those of previous prosecution—Ac- 
quittal on charge under s. 498, Penal Code—Prosecu- 
tion for subsequent detention, whether barred. 

Where the prosecution of an accused rests on facts 
wholly and completely: different from those on which 
che was previously prosecuted, the principle of 
autrefois acquit cannot be invoked. 

The previous acquittal of an accused on a charge 
under s. 498, Penal Code, is not a bar to subsequent 
proceedings under the same section on a charge of 
subsequent detention of the same woman. 


Petition for revision of the order of the- 


-Additional Sessions Judge, Hoshiarpur, 
dated the 16th July, 1927, modifying that 
of the Magistrate, First Olass, Hoshiarpur, 
dated the 14th June, 1927. | 

Mr. H. J. Rustomji, for the Petitioner. 

Mr. Dhanpat Rai, for the Respondent. 

JUDGMENT.—Waryam Singh has 
been found guilty under s. 498 of the 
Indian Penal Code and sentenced in the 
first instance to nine months’ -rigorous 
imprisonment, On appeal to the Additional 
Sessions Judge, this sentence has been 
reduced to six months: He ‘has ‘applied 
for revision, and the chief point urged 
by Counsel, is that for all practical 
purposes he has been twice tried for the 
same offence, and that on the principle 
of autrefois acquit the conviction should 
now be quashed. 

As pointed out by the learned Sessions 
Judge, the section is the same in both 
trials, but the factson which the prosecu- 
tion rests, are wholly and eompletely 
different. In the 
brother of the husband who instituted a 
complaint against the present accused on 
the ground of his having enticed away 
¢he woman and thereby committed an 
‘offence under s. 498 of the Indian Penal 
Code. The records of the previous case 
have been burnt but there can be no 


doubt that this is what happened; and | 


even ifthe more favourable view were 
taken that he was charged under the 
second part of s. 498 not of enticing 


away 
parlier acquittal on that charge would 
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first case it was the 


the woman but of detaining her, the.: 
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not act, in my opinion, as a bar to subse- 
quent proceedings sixteen years later on 
a charge of subsequens detention. 

Both the complainant and the accused 
are soldiers and on-the former's return 
from service he instituted proceedings 
for restitution of conjugal rights in a 
Civil’ Court inthe year 1922, These pro- 
ceedings went on till 1925, and in 1926 
he having failed to get redress, although 
he had obtained a decree, he took action, 
under the Indian Penal Code for the second 
time. I agree, throughout with the find- 
ing of the Sessions Judge that there is no 
question of a man being tried for the 
game offence and the conviction is per- 
fectly good in law. 

- Counsel has drawn my attention to the. 
fact that the woman on her own showing 
led a most immoral life before 1916. 
This has been taken into account by the 
Sessions Judge in awarding the senténce. | 
He has also urged that whatever has been 
done has been done quite cpenly and that 
the accused and the woman have been living ~ 
together as husband and wife. It appears 
to me that the offence isaggravated by the 
failure of the accused to submit himself to 
the decision of the Civil Court and to send 
back the woman aftera decree had been 
passed. He isa young man of 28 years 
of age and a trumpeter in his regiment 
and in addition to the punishment award- 
ed, he will be dismissed from service if 
a sentence of more than three months. . 
stand against him. I dismiss the applica- 
tion for’ revision but reduce the sentence . 
of imprisonment to the amount of imprison- 
ment already undergone, and a fine of 
Rs. 100 to be paid to the complainant, if 
realised, andin the eventof failure to pay 
the fine a further term of one month's 
imprisonment, 


R. L, Sentence reduced, 


>. No, 8).and Dajfadar}ishars@ingh. 
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LAHORE HIGH COURT. — 
CRIMINAL APPEAL No. 820 oF 1927. 
"November 8, 1927. 
Present :—Mr. Justice Coldstream. 
MOHAMMED HUSSAIN alias FAJJA— 
f OcnvictT—APFELLANT 
d versus K 
EMPEROR—REFPONDENT. 

Penal Code (Act XLV of 1860), ss. 75, 448, 511— 
S. 75, whether applies to attempts—-House trespass, what 
constitutes— Entry, necessity of. 

The accused-with intent to commit house-breaking 
stepped on. the platform in front of a decor, but 
were disturbed and captured as scon as they had 
opened the door, before they had effected an éntry : 

Held, that the accused were not guilty of_house- 
breaking but only of an attempt to commit house- 
breaking. [p. 341], col. 1.) f s - 

Section 75, Penal Code, dees not apply to attempts 
punishable under s. 511 of the Code. [ibid.] 

Criminal appeal from an order of the Dis- 


trict Magistrete, Gujrat, dated the 25th- 


June, 1927. 


JUDGMENT.—I dispose of-in this 
order the two.appeals submitted through 


the Jail Authorities by Fajja alias Moham-- 
med Hussain (Criminal Appeal No. 820 of- 
Das (Criminal - Appeal ` 


1927)'.and Ishar 
No. 1003 of 1927). The two appellants were 
convicted at one trial by the District Magis- 
trate of Gujrat, and sentenced under s. 457 
read with s..75 ofthe Indian . Penal Code, 


Fajja to transporation for seven years and. 


_ Ishar Das to three years’. rigorous imprison- 
ment.. The story for the prosecution wasas 
. follows :— 


Shortly , after mid-night on the 21st of 


April, 1917, Chuni Lal (P.W. No. 1), a shop-. 


keeper of Kacha Bazar in Pindi Baha-ud- 
Din, Notified Area, who had closed his shop 
at 8 or 8-30 in the evening leaving a lamp 


burning in his shop, was returning to his. 


shop from his house after hisevening meal 
. in company with Kundan Lal (P.W. No. 2) 
a neighbouring shop-keeper. On approach- 
ing Chuni Lal’s shop the two men heard a 
noise like that of the door being opened 
and Ohuni Lal shouted “Who is there? ” 
The two appellants were seen standing 


close to the door-way of the shop behind. 


the. curtain which covered the shop front, 
On raising a shout of thief Chuni Lal and 
Kundan Lal grappled with and secured 
Fajja in the verandah of the shop. They 
recogniseg him as Fajja, who had a-shop 
opposite to Chuni Lal’s, Meanwhile the other 
‘trespasser who turned out to be Ishar Das 
-had been captured by. Hans ‘Raj tp W, 
P, Wi; 


MOHAMMED HUSSAIN V. BMPRROR, 
- No.: 4) both of whom had heard Chuni Lal's 


“one hundred and fifty other persons. 
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cries of. thief and had seen Ishar Das com- 
ing out from bebind the awning. Inside 
the verandah in front of the shop-door were 
found the lock of the doorin a broken con- 
dition, an iron rod, and another instru- 
ment described asa darning needle. At 
the trial Fajjadenied that he had been ar- 
reeted as alleged by the witnesses and de- 
clared that he was innocently sleeping in 
his own shop when he was arrested about 
8o’clock in the evening by Dafadar Ishar 
Singb, Chaudhari Ladha Ram and about 

e 
had not broken the lock of Chuni Lal’s 
shop. Ishar Das also declared his innocence 
stating that he was returning tothe bazar ' 
from the Railway station at 8 o'clock in the 
evening and was watching a burning shop 
near Chuni Lal's shop when he was sudden- 
ly arrested for no particular reason. Fajja 
produced some Muhammadan witnesses to 
prove that there wes a fire in a shop clcse 
to Chuni Lal’s shop and that Dafadar Ishar 
Singh and others went to Fajja’s shop and 
asked him to sold some tins but Fajja 
refueed saying thathe was ill and unable 
to move, thereupon he.was forcibly removed 
to the. Chauk where Chuni Lal accused 
Fajja of house-breaking. The District 
Magistrate accepting the prosecution evi- 
‘dence and holding the defence evidence to 
be false sentenced the appellants as 
statéd in the . beginning of this judg- 
ment. ; A 

I have -read ‘the record and have no 
hesitation in agreeing with the learned 
District Magistrate in finding that-the de- 
fence evidence is- entirely fabricated and 
that the story for the prosecution as set 
forth in the evidence of Chuni Lal, Kundan 
Lal, Ishar Singh and Hans Raj is true. 


` The discrepancies in the evidence are im-° 


material and have been adequately discuss- 
ed and. disposed of by the learned. District. 
Magistrate. There is also the evidence of 
Ladha’ Ram, the Chaudhari (P. W. No. 6) 
before whom the appellants were. produced 
by their’captors, that the appellants asked 
to be pardoned Fajja pleading that. he would 
gét a. heavy sentence as a previous convict 
and Ishar Das that he had acted at the 
instance of Fajja. 
what offence has been proved against them, 
There.is no -doubt-that both the appellants 
went to Chuni-Lal’s:shop with the common | 
intention of breaking into it. . -— - 
_Itisedoubtful whether there was house 


The only question is- 
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trespass, for apparently the appellants did 
no more than step on to theplatform in front 
of the door. ee 
House-breaking cannot be: committed 
without entry. There is no proof of entry; 
indeed the evidence throughout indicates 
that there wes none. The appellants were 
disturbed as soon as they had opened the 
door, nothing was stolen, the lock and the 
implements carried by the appellants were 
lying outside and the door opened outwards. 
The offence committed, was an attempt to 
commit house-breaking by night with the 
intention to commit theft punishable under 
ss. all, 457, Indian Penal Code, with 
seven years’ rigorous imprisonment. Section 
75, Indian Penal Code, does not apply to at- 
tempts punishable unders.511. It follows 
that in imposing the penalty in this case 
the previous convictions must be ignored. 
_Themaximum sentence which the appel- 
` lants could have received from a First Class 
‘Magistrate, who would ordinarily have tried 
them had. they not been previous convicts 
will, I think, be proper in the circum- 
stances. — 


Accepting the appeal I alter ‘the section © 


under which Fajja and Ishar Das have 
been convicted to 8. 5ll read with s. 457, 

< Indian Penal Code, and reduce the senten- 
ces to two years’-rigorous imprisonment in 
each case, 


R. L, Appeal accepted. 


MADRAS HIGH COURT. 
‘CRIMINAL Revision Cass No. 187 oF 1927, 
(OximinaL Revision PETITON No. 168 
_ oF 1927.) ` 
“May 4, 1927. 
Present :—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
In re ABBAS ALI SAHIB AND ANOTHER— 
‘ Accuses Nos. 3.ANDI— PuTITIONERS, |, 
Penal Code (Act XLV of 1860), s. 391—Trial by 
Jury—Three named men charged with dacoity along 
with two other unknown men—Acquittal of one ac- 
cused on ground of insufficient identification—Con- 


Ae 


In re ABBAS ALI SABIB, 841 


g 


diction of other two for dacoity, legality of}—Duty of 7 
Court to, direct Jury to possible resulis of such 
acquittal. . a , 

- Three known and named persons were charged 
with dacoity along with two other unknown men, 
The Jury acquitted one ‘of the three accused and 
convicted the other two of the offence with which they 
had been charged: : 

Held, (1) that it was quite open to the Jury, while 
holding that one of the accused who was supposed 
to have been known to the witnesses had not been 
properly identified, to find that the total number of 
dacoits was five; [p. 341, col. 2.] 

(2) but that the Judge should have asked the Jury 
definitely whether they had considered the possible 
result of the acquittal and whether they still found 
that the number of robbers was five, since it was 
possible that if the questions had been put, the 
remaining two acoused would have been found guilty 
only of robbery and received lighter sentences. [p. 
342, col. 1] 

Petition under ss. 435 and 439 of the Code 
of Oriminal Procedure praying the High 
Court to revise the judgment of the Court of 
Session of the Madura Division, in Oriminal 
Appeals Nos. 2and7of 1927 preferred against 
the judgment of the Court of the Assistant 
Sessions Judge, Madura, in 8.0. No. 88 of: 
1926. i 


Mr, F. S. Vaz, for the Petitioners.3 
The Public Prosecutor, for the Crown. 


ORDER.—The main question raised is 
this. Three known and named persons were 
charged with dacoity along with two other 
unknown men.. The Jury acquitted one of 
the three accused and, convicted the other 
two of the offence with which they had 
been charged. Mr, Vaz argues that the con- 
viction is Ulegalas the Jury had no jurisdic- 
tion to substitute for a man known and 
named one who was unknown. We are 
not prepared to go that length. We think 
that it was quite open to the Jury, while 
holding that one of the accused who was 
supposed to have been known tothe witnesses 
had not been properly identified, to find 
that the total number of dacoits was five. 
At the same time we are of opinion that 
when they acquitted the 2nd accused, the 
Judge should have asked - them definitely 
whether they had considered the possible 
result of the acquittaland whether they 
‘still found that the number of robbers 


. was five. Nothing of the sort was. however 


done and it is impossible to say what the 
finding of the Jury would have been had 
those -questions been put to them. Iri; 
not at ‘all unlikely that the petitioners 
before us would have been found guilty 
‘only of robbery and received much lighter ` 
sentences. : i 

- The convictions must be set aside. We, 


842 

~ “however, see no‘necessity to direct a re trial. 
-The petitioners have been in Jail for 
several months a quite adequate punish-. 
ment for what appears to have been no more 
than a drunken browl. The petitioners will 
be released from custody. - > 

"ALN A. Conviction set aside. 


SAI V, EMPRROR, 
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Sheikh Niaz Muhammad; for the Peti- 
tioner, — 

Mr. Ram Lal, Assistant Legal Remem- 
brancer, for the Respondent.  . 
- ORDER.—This is an application for 
transfer. It does not disclose the real flaw 
in the proceedings. The facts are- briefly 
that in as. 304 case, in which Maulu abs- 
conder was tried and eventually convicted, 
his appeal being dismissed by the High 
Court, oneSai gave evidence to the effect 
that aman named Maulu was one of the 
assailants but that it was not the Maulu be- 
fore the Court but a man of different pa- 
rentage. In the first and second trials, there- 
fore, this man Sai had named one Maulu . 


- as one of the assailants, but gave his father’s 


LAHORE HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION | 
No. 183 oF 1926. È 
December 17, 1926. 
Present :—Mr. Justice Harrison. 
SAI—Aocovus—ED—PETITIONER 


versus 
EMPEROR— RESPONDENT., 
Criminal Procedure Code (Act V of 1898),ss. 439,476-A 
—Criminal . trial—Accused’s right, to ial by Judge 
with open mind—Hearing of case on appeal: by Judge 
who made complaint under s. 476-A, whether legal 
—Prosecution for contradictory statements—Failure 
to draw up alternative charge—Order for re-trial on 
same charge, legality of. K 
The accused made a statement before a Sessions 
. Judge which contradicted a previous statement 
made by him and the Sessions Judge made a com- 
plaint to the District Magistrate under s. 476-A, 
Oriminal Procedure Code, in which he stated that 
the last statement made by the accused was false. 
The accused was tried by a Magistrate on this 
charge and convicted.. On appeal, the same Sessions 
Judge, without ordering the framing of an alternative 
charge, ordered re-trial on the same charge as he found 
that there was no evidence to show that the last state- 
ment was false. The accused applied for transfer of 
the case: 

Held, (1) that the proceedings against the accused 
must be quashed inasmuch as the complainant and 
the Appellate Court were one and the same. fp. 
343, col. 2.| 

(2) that the accused. should not be submitted to 
a fresh trial inasmuch asthe principle of nemo debet 
bis vexari applied to the casein the spirit if notin the 
letter. [ibid.| - | 

An accused is entitled to a decision both in the 
trial Court and on appeal from a Judge who ap- 
proaches ehis case with an absolutely open mind. [p. 
- 343, col. L] | oo 

Application for transfer of the case from 
the Oeurt of the Additional District Magis- 
trate, Shahpur, at Sargodha, to some other 

` competent Court. 


. Ment goeson : 


name as Amir on one occasion and Muham- 
mad on the other. This’ contradicted his 
previous statement and the Sessions Judge 
took action and sent a complaint to the 
District Magistrate under s.476-A of the, 
Criminal Procedure’ Code. In this it was 
stated that the last statement of Sai accused 
“ was decidedly false and was deliberately 
made with a view to help Maulu, son of 
Amir, in the case under s, 304, Indian Penal 
Code.” The eighth paragraph of the com- 
plaint runs as follows :—“ That as Sai has 
given false evidence in the Court of Mr. 
Vishnu Bhagwan in his statement, dated 
2nd December, 1924, (4. e., his statement in 
_the last trial) he is guilty of an offence under. 
s. 193, Indian Penal Code.” A list of wit- 
nesses was sent with the complaint, The 
case was entrusted to Mr. Daulat Ram, ` 
Budhwar, by the District Magistrate. He 
proceeded te examine the witnesses, fram- 
ed a charge to the effect that the last state- 
ment was false,and eventually convicted the - 
accused and sentenced him to four years’ 
rigorous imprisonment..On appeal the learn- 
ed Sessions Judge wrote dn order to the 
effect that the Magistrate had relied on the 
finding of the Sessions Court and the High 
Court in the previous trial, and that there 
was no dataon the present record for a 
finding as to which of the two statements . 
made by theaccused was false. The judg- 
“Possibly ifthe Magistrate 
had framed an alternative charge that one 
-or the other of the two statements of the 
accused was false, there would have been 
‘some reason for the conviction, but as the 
charge and the record stand at present, 
there is not an tota of evidence to substan- 
tiate the charge.” The Sessions Judge, 
theréfore, accepted the appeal, set aside the 


i 


ar 


. [106 I. 0, 1927] 


Conviction and directed that Sai should be 
re-tried. Sai applied for transfer to the Dis- 
trict Magistrate on the ground that Mr. Dau- 
.lat Ram, Budhwar, had already made up 
his mind, and I think it would have been 
well had the District Magistrate granted his 
prayer. Sai did not then nor even when ap- 
plying to this Court take the ground. that 
the same officer was the complainant and 
the Appellate Court. He now applies for 
revision of the District Magistrate's order. 
I propose to deal with the matter on the 
ground, which has not been raised, namely, 
that it is impossible to allow the same 
Judge or the same Magistrate to be the 
complainant and the Court. 

It is urged and ‘truly that the Sessions 
Judge's order is-in favour of the accused in 
the sense that it gives him another chance 
though a very poor one. It is not on the 
ground that the Sessions Judge is in any 
way biased that I take exception to the pro- 
cedure, but merely on the ground of his 
identity with, or rathar his being, the com- 
plainant. He must have believed that the 
accused had committed an offence or it 
would have been wholly impossible for him 
to lodge a complaint. The accused is en- 
titled to a decision both in the trial Court 
andon appeal from a Judge who approaches 
his case with an absolutely open mind. 

There is a further objection that the real 
trouble in this case is that the charge was 
not in the alternative, and the reason why 
the charge was notin ‘the alternative was 
that the complaint was not in the alternative 
for it definitely stated that the last state- 
ment of the accused was false and asked for 
a decision on this point and on this point 
alone. : Naturally enough the Magistrate, 
even, if he noticed the defect in the com- 
plaint presented by his superior officer, did 
not draw any attention.to it, and proceeded 


to try that'complaint as lodged and to hear ` 


the. witnesses, whom he had been directed 
to hear. The Sessions Judge now realises 
apparently that the form in which he drew 
up the complaint was wrong. He does not 
order a fresh charge in the alternative, 
which would require no further evidence at 
all, but perseveres in the matter, asking for 
a conviction on a finding that the last state- 
ment is untrue, and directs the Magistrate 
‘to re-hear the whole of the material evidence 
in the s. 304 case and to come to a 
decision on the point, which has been de- 
cided both by the Sessions Judge and by 

the High Court, and not to allow himself to 
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be influenced in any way by those previous ` 
decisions. (bgt : 
To say the least of it, this would neces- 
sitate an enormous amount of unnecessary 
labour, and a terrible waste of time. The Dis- 
trict Magistrate has complained of the ex- 
pense already incurred in this case and that 
expense would be very much increased if 
the order of the Sessions Judge were car- 
ried out.. This, however, is no sufficient 
ground for interference. The reasons why 


‘I think the proceedings must be quashed 


and not re-opened are: (1) that the com- 
plainant and the Appellate Court are one 
and the same; and (2) that I do not think it 
right that the accused should have to sub- 
mit to afresh trial because the initial mis- 
take was made of not framing the charge in 
the alternative. It would not be illegal but 
Ithink most inadvisable to allow such a 
fresh trialand the principle of nemo debet 
bis vexari applies in the spirit if not in the 
letter. The accused has undergone one 
month’s imprisonment aud a great deal of 
trouble and anxiety and also considerable 
expense, and I think he has been punished 
enough for any offence he may have com- 
mitted. 

I accept the application and quash the 
proceedings. 


A, N. A. Application accepted. 


MADRAS HIGH COURT. 
ORIMINAL APPEAL No. 208 oF 1927. 
August 19, 1927. 
Present:—Mr. Justice Jackson and 
` Mr. Justice Thiruvenkatachariar. 

On difference of opinion 

Before Mr. Justice Wallace. 
In re GU TURI NAGADU—Pkrisonzer~ 
. APPELLANT. e 

-Penal Code (Act XLV of 1860), s. 300, Exception 1 
—Murder and culpable homicide—‘Sudden and grave 
provocation’ —Aggressive provocation by edeceased— 
Challenge by accused—Subsequent provocation by 
deceased—F'atal blow by accused—Ojfence, whether 
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_ murder on culpable homicide not amounting to murder. 
- In the course of a quarrel between the party of 
the accused and that of the deceased, the deceased 
came out of his house shouting for the accused. 
“The accused who was then standing near a tree in, 
front of his house near by abused in return and 
defied the deceased and told him t6 come on. The 
deceased then caught hold of the accused by the 
tuft and gave him two blows with the fist. There 
.was astruggle and the deceased held the accused 
firm by the tuft. The accused then gave a fatal 
blow to the deceased on the left side with a dagger 
which he had in his hand: 
- Held, (Per Wallace’ and Tiruvenkatachariar, JJ.), 
that though the first’ provocation of the deceased in 
calling out for the accused was not grave and 
sudden, it was aggressive and the second provoca- 
‘tion, i.e., seizing the accused’by the tuft was grave, 
and sudden and the stabbing being directly attribut- 
~ able to it, Exception 1 to s. 300 applied to the 
case and the accused was not guilty of murder but 
of the lesser offence of culpable homicide not amount- 
ing to murder, [p. 346, col. 2; p..347, col. 1.] 

Per Jackson, J., (dissenting)—When a man defies 
another and tells him to come on, in brief, challenges 
him to.fight, and a fight ensues, he cannot claiti that 


he has been gravely and suddenly provoked merely ' 
ieee heis getting the worst of it. [p. 344, col, 
2 


Appeal against the order of the Court 
of Session “of the Chittoor Division, in 
O. O. No. 5 of 1927. oo 

This appeal came on for hearing on 18th 
July, 1927, after service of notice on the 
accused, and Counsel not appearing on his 


behalf upon perusing the petition of- 


appeal and the record of the evidence and 
‘proceedings before the Court of Session 
and upon hearing ‘the arguments of the 
“Public Prosecutor on behalf of the Crown 
and the ease having stood over for con- 
sideration till the 28th of July, 1927, the 
Court (Jackson and Thiruvenkatachariar, 
JJ.,) delivered the following dissenting 
judgments. - f 4 e 


JUDGMENT. as 
Jackson, J.—I have had the advant- 
age of reading the judgment of my learn- 
ed brother. I entirely agree with the find- 
ing of fact, and take up the story from the 
fatal fight.. “The aceused who was then 
standing near the tree abused in return, and 
defied the deceased and’ told him to come- 
on. The deceased caught hold of the. ac: 
cused by the tuft and gave him two blows 
with his fist. There wasa struggle and the 


deceased held accused firm by the tuft.. 
The accused then gave the deceased a blow- 


on the lefteside with a ‘baku’ which he had 
in his hand. : eae: 

I think that the only exception in s. 300 
of the Indian Penal Code pessibly applic- 
able to such cireumstances is Exception 4...a 
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sudden fight in the heatof “passion ‘upon a 
sudden quarrel and without the. offender’s 
having taken undue advantage. 

When a man defies another and tells him 
to come on,.in brief, challenges him to fight 
and a fight ensues, he cannot claim that he 
has been gravely and suddenly provoked 
merely because he is getting the worst of 
it. Suppose itis theother way round, and 
accused after challenging deceased to fight 
is getting the better of it, is he prepared to 
concede that at.that point deceased may stab 
him and plead grave provocation? Which- . 
ever in such a case stabs is doing exactly 


“what Exception 4 provides against his tak- 


ing undue advantage, and acting in a cruel 
manner. Nor can I find that accused bona 
fide exceeded the right of private defence. 
He had askedfor a fight, and was in 
no. serious danger. I agree with the learn- 
éd Sessions Judge that the offence is ~ 
clearly murder and see no reason to inter- 
fere. . . i 
Thiruvenkatachariar, J.-- The ap- 


-pellantin this case has been convicted of 


the offence of murder and sentenced to 
transportation for life, the charge against 
him being that he intentionally caused 
the death of Kodipatnam Bayya Reddy 
by stabbing him with a dagger. The 
appellant denied the charge and said that: 
the case against him was wholly con- 
cocted. The learned Sessions Judge agree- 
ing with three of the assessors found -the 
accused guilty. The fourth assessor was 
of opinion that the accused was not guilty. 
The appellant in his petition of appeal 
contests that finding. Upon the evidence 
there can be hardly any doubt as to the 
correctness of the learned Judge’s finding . 
‘thatthe accused stabbed Bayya Reddy 
with a dagger with intent to cause his. 
death, or I mayadd at least such bodily 
injury as was sufficient in the ordinary 
course of nature to cause death. .- i 

The only question, therefore, which re- 
mains to be considered? is whether in the 
circumstances of this case the appellant 
should be held guilty of the graver offence 
of murder unders. 302, or of the offence. 
of culpable homicide not amounting to’ 
murder under s 394, and in the latter 
case whether he should be convicted under 


‘the first part or the second part of that 


section. The learned Sessions Judge has. 
considered this question with reference 
to Exception 2 to s. 300, Indian Penal 
Code, and his ‘opinion is. that the said 
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that‘the offence committed by the appel- 
lant is murder. The material facts bear- 
ing on this question are as follows :— 
About ten. days prior to the occurrence 
the deceased discovered that there was 
criminal intimacy between the accused 
and the wife of his brother, P. W. No. .4, 
and that. they intended to elope. The 
deceased and his brother thereupon 
chastised the latter's wife. Her . husband 
threatened to shoot her and her lover 
(the accused) if he saw them together. 
The accused apprehending danger to 
himself made himself scarce for some days. 
The events that immediately preceded 
the occurrence are set out by the learn- 
ed Sessions Judge in para. 6 of his 
judgment, P. W. No. 6 the brother of 
the wife of P. W. No. 4 had been sent 
for by the deceased and he came to their 
-house on the morning of the day of the 
‘occurrence, After breakfast he went to 
the house of the accused, referred to as 
Guturi house and there he was informed 
by Achamma and Papulu the women of 
the house that P.W. No. 4 and the de- 
ceased were ill-treating his sister P.W. No. 7. 
P. W: No. 6 came back to his brother-in- 
law’s house and asked the deceased why 
his gister was beaten to which the latter 
replied ‘if she misbehaves in the house 
is she not to be checked ?” P. W. No.6 
said that the husband was ‘the proper 
` person to chastise her and nothe. Then 
` the deceased asked P.W. No. 6 who told 
him that he had beaten and abused his 
sister. P. W. No. 6 mentioned the names 
cf, Achamma and Papulu. The deceased 
went out of the house and asked those 
women who were standing in their premises 
why they carried tales which brought 
about misunderstandiag, There was then 
an exchange of abuse between the deceased 
and the said women and the deceased 
pulled out a stick from the fence and 
was. going to jump out to attack them 
when: his brother- P. W. No. 4 came and 
restrained him, This quarrel took place 
in the afternoon. and then neither the 
accused nor his father and uncle were 
in the house. The accused and his father 
after they: came home in the evening 
heard evidently from their women that 
the deceased had come to their house 


and abused them. That put them (accused. 


and his father) in any angry mood and 
with sticks in their hands they proceeded 
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exception does not apply to this ease and 


‘whereas the accused must 


345 


to the entrance of the deceased's house 


and challenged him to fight with them 
for having abused the women. The 
deceased went out -to meet them. and 


presently came back and picked up a 
bamboo stick. His brother, P. W. No. 4 
held him back and asked him to stay in 
and himself went out saying that ` he 


would speak: to the accused and his father, 


In the meantime Chalamiah, the paternal 
uncle of the accused who was then in the 
house of P. W. No, 4 also went oùt and 
pushed the accused and his father towards 
their house. When P. W. No. 4 came out 
into the street the. accused’s father 
Narayana attacked him at’ once with 
his stick giving him a blow on the 
shoulder and another on the knee. P, W. 
No. 4 snatched the stick from him and 
dealt blows in return. It would appear 
that in.that fight the aceused’s father 
Narayana was hurt more than P. W., No, 4. - 
The deceased also came out of the house 
shouting, where is Nagulugadu? The 


accused whe was then standing near the 


tree in front of his house abused in return — 
and defied the deceased and told him to 
come on. What happened afterwards is 
spoken to by P. Ws. Nos. 4-and 6. The 
deceased caught hold of the accused by 


the tuft and gave him two blows with 


the fist.’ There was a struggle and the 
deceased held accused firm by the tuft. 
The accused then gave a blow to the 
deceased on the left side with a “baku 
which he had in his hand. The deceased 
cried out that the accused had stabbed 
him witha ‘baku’ and left the accused 
and went home holding his side with. his 
hand. It would appear that in the strug- 
gle the aceused also received some injuries 
which are set out in the wound certificate 
Ex. C: which, however, were not of a 
serious nature. The learned Judge observes 
as follows :— yg 
“The deceased was, therefore, clearly the 
aggressor, but the evidence shows that 
he was not armed with any weapon. 
f | have already 
armed himself with a dagger for the fray 
before his assailant came to attack him.” 
On that ground the learned Judge holds 
that Exception 2 to s. 300, Indian Penal 
Code does not apply. He has net con- 
sidered whetherthe case would fall with- 
in any of the other exceptions to s. 300, 
1 need scarcely observe that the fæets of 
a case: may be such that it-may fall 
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within more than one exception to s. 300 
and the question, ‘therefore, for considera- 
tion in this case is whether the casefalls 
within any and which of the exceptions 
“to 8. 800. The deceased in this case 
having been the aggressor, as found by 
the learned Judge, the first question is 
whether Exception 1 to s. 300 does not 
apply to the case, I havethought it neces- 
sary to state the facts at some length as 
it seems to be clear that the quarrel was 
provoked by the deceased himself. The 
accused was standing at a distance in 
front of his house.. He-took no part in 
the quarrel between his father and brother 
of the deceased. But the deceased went 
towards the accused challenging him to 
fight.and caught hold of him by his. tuft 
and gave him blows with his fist. There 
was a struggle between them during 
which, according to the 6th witness, the 
deceased held the accused firmly by 
his tuft, and while he was .so being 
held and had received some. injuries the 
accused stabbed the deceased with ‘the 
dagger which he had with him. It will 
be seen that though the accused was 
armed with adagger he did not use it im- 
mediately the deceased came upon him, 
but he used it only when the deceased went 
on beating him without leaving his hold 
of the tuft. The act ofthe deceased was 
highly provocative and it was both . grave 
and sudden and was well calculated to 
enrage the accused and deprive him of 
the power of self-control. He found him- 
self suddenly under the grip of his enemy 
from whom he might have apprehended 
serious danger to himself. If under these 
circumstances the accused retaliated and 
stabbed the deceased with the dagger 
which he already had, I think he is entitled 
to the benefit of Exception 1 to s, 300, 
I may here refer to ill. (F) to this 
exception :which runs as follows :—Z 
ssrikes B, B is by this provocation excited 
to violent rage. A, a by-stander, intending 
to take advantage of B’s rage, and to 
cause him to kill Z, puts a knife into B's 
hand for that purpose, B kills Z with the 
knife. Here B may have committed only cul- 
pable homicide but A is guilty of murder, 

I do notthink that so far as Exception 1 
is congerned if the act which resulted in 
the death was the result of graveand sud- 
den provocation, it makes any difference 
thate the man who was so provoked 
had a knife already or he was given a 
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‘this trouble between 
“The accused had certainly the right to 
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knife by a by-standér. with which hê 
stabbed his assailant. No doubt, the cir- 
cumstance that the-accused had already 
provided himself with a knife or dagger 
is a fact to be taken into consideration in 
order ‘to determine whether the stabbing 
was merely the outcome of the grave and 
sudden provocation which the accused had 
or whether it was a premediated act which ` 
the accused had already determined to 
carry out apart from any provocation to 
him from the deceased. Upon the facts 
of this case, I am of opinion that the 
stabbing of the deceased by the accused 
is directly attributable to the grave and 
sudden provocation which the deceased 
gave tothe accused, and that.Exception 1 
to s..300 applies to the case. I think that 
Exception 2also applies to thecase. It can 
hardly be questioned that the deceased 
who was evidently much enraged attacked 
the accused violently and in such a man- 
ner as to make him apprehend that the 
deceased wanted to wreck vengeance on 
him for his misconduct with his brother's 
wife which was the original cause of all 
the two families. 


` 


defend himself against such an attack. No 
doubt, theaccused would be justified in 
causing death only if he could reasonably 
apprehend that death or grievous hurt 
would otherwise be the consequence of such 
assault. Otherwise hecan only inflict co 
much harm as is necessary to inflict for 
the purpose of defence. It need scarcely © 
be observed that aman who is suddenly 
attacked by his enemy violently cannot be 
expected tojudge too nicely what the con- 
sequences of the attack may be, or how 
much force he should use in retaliation. 
Considering thatthe deceased though the’ 
aggressor, was unarmed, it might have 
been unreasonable on the part of the 
accused to apprehend that either death or 
grievous hurt would result from the as- 
saulf. But there was sufficient cause for 
him to apprehend that he would be serious- 
ly injured as the deceased held. his tuft 
firmly and went on beating him. It is 
only then that he stabbed the deceased 


fatally in two places. I think the case is 


very similar to the one given in the illustra- 
tion to Exception 2 in which the accused 
used a pistol he already had with him, but 
in excess of the right of private defence, 
and that the offence committed by the 
accused in this case amounts only to culpa- 
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ble homicide ‘not amounting to murder. 
Under the circumstances the mere posses- 
sion of the dagger by the accused cannot 
make the crime one of murder any more 
than the possession of the pistol by A in 
the illustration to Exception 2. 

Lastly, I may. observe that when the evi- 
dence in a case leaves room for doubt as 
tò whether the accused has committed-mur- 
der or the lesser offence of culpable homi- 
cide not amounting to murder, the bene- 
fit of that doubt should be given to the 
accused. 

For the reasons stated I am of opinion 
that the accused should have been convict- 
ed only of culpable homicide not amount- 
ing to murder under the first part of s. 304 
and I would alter the finding of the learn- 
ed Sessions Judge accordingly. Taking 
the circumstances of the case into considera- 
tion I ` woùld reduce the sentence to one 
of rigorous imprisonment for a period of 
five years. 

By the Court.—As we disagree, this 
case must goto a third Judge under s. 426 
of the Criminal Procedure Code, 





- The appeal was heard in pursuance of the 
above said order of reference by his Lord- 
ship Wallace, J. 

The Public Prosecutor, for the Crown. 

JUDGMENT. 

Wallace, J.—In my view the provoca- 
tion began at, an earlier stage than. that 
noted by Mr. Justice Jackson, viz., when 
deceased ranout of his house calling out 
where is this Nagulugadu. Obviously he 
was then provoking a fight; if he was not 


he would have remained where he was in. 


his house. This challenge accused an- 
swered verbally and then deceased started 
the use of violence by seizing’ accused by 
the tuft. Though the original provocation 
by deceased was not grave and sudden it 
was aggressive and the 2nd provocation, viz., 
‘seizing accused by the tuft was certainly 
grave and sudden. 

I agree with Mr, Justice Thiruvenkata- 
chariar that the first exception tos. 300, 
Indian Penal Code, is in point and that the 
offence is culpable homicide not amounting 
to murder. 

I alter the conviction -eccordingly and 
reduce the sentence to rigorous imprison- 
ment for three years. 

v. N. V. | 


AON, A. Sentence reduced. 


` MANGTA v. BMPHROR. 


years’ rigorous 
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- LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 797 oF 1927. 

ay in October 31, 1927. 
Present:—Mr. Justice Dalip Singh.” 

MANGTA AND ANoTBER—CONVICTS— 

f APPELLANTS ; 
Versus . 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 842— 
Evidence, recording of, after examination of accused 
—Further explanation from accused, necessity of. 

Where a Magistrate records some evidence after 
the examination of the accused has been concluded 
he should call for further explanation from the 
accused. [p. 348, col. 1.] 

Criminal appeal from the order of the 


. Magistrate, First Olass, exercising enhanc- 


ed powers under s. 30, Oriminal Procedure 
Code, Kaithal, District Karnal, dated the 
22nd June, 1927. 

"Mr. Ganpat Rai, for the Appellants. 

Mr. R. C. Soni, for the Government Advo- 
cate, for the Respondent. 


JUDGMENT.—The appellants Mangta 
and Bichha have been convicted by the 
learned Magistrate according to the judg- 
ment under s. 258, Oriminal Procedure 
Code. As they were charged respectively’ 
under ss. 397 and 394, Indian.Penal Code. 
I presume that the learned Magistrate 
meant to convict them under the sections 
under'which they charged, that is, he meant 
to convict Mangta accused under s. 397 and 
Bichha accused under s. 394, Indian Penal 
Code. He. has sentenced Mangta toseven 
imprisonment including 
three months’ solitary confinement and 
Rs, 200 fine or in default to six months’ 
further rigorous imprisonment and Bichha 
appellant to three yeare’ rigorous imprison- 
ment and Rs. 200 fine or in default to 
six months’ further rigorous imprisonment. 
Rs. 200 of the fine, if realised, is to be 
paid to Naraina complainant and Rs, 100 
to Budh Ram complainant. 

The facts of the case as shown by the 
prosecution evidence are that Naraina’s 
donkeys were missing for sometime, 
Finally he discovered that they were with 
Mangta appellant. He and Kalu proceed- 
ed to address Mangta on the subject and 
a bhunga of Rs. 50 was settled. One 
Budh Ram was also included in the matter 
to stand surety for Naraina noè filing a 
complaint after recovery of the donkeys. 
The appellants accompanied. Naraina and 
Kalu and Budh Ram alonga réad and 
the two donkeys were discovered, there 
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and duly handed over to Naraina. Rs. 50 
were also paid to the appellants and the 
parties separated. As they were going 
away Neraina, however said that he would 
complain to the Police about the whole 
subject as Rs. 50 have been extorted from 
him. Upon this Mangta attacked Naraina 
with a cutting ‘weapon and inflicted 


grievous and dangerous injuries on him- 


and Bichha appellant attacked Kalu and 
also inflicted hurts on him with a lathi, 
Budh Ram who came to the rescue of 
these people also had his arm severed at 
the wrist evidently by ablowfrom Mangta 
appellant's cutting weapon. Thereafter the 
appellants took. away the two donkeys, 
which were recovered later from one 
Maru who said he had got them ‘from 
Matu; who in his turn said that he had 
got them from the appellant Mangta. : 

These facts are established by the evi- 
dence of Naraina, Kalu and Budh Ram. 
There is no reason to doubt their evi- 
-dence. Counsel for the appellants has 
argued that in any case there was no 
robbery as the hurt was not caused in the 
committing of theft or in order to commit 
theft. It seems to me that the appellants 
-wished to remove the donkeys, which 
would be the main evidence in the case, 
threatened by Naraina, and they pro- 
ceeded to inflict the injuries that they did 
inflict with this object in view. I, therefore, 
consider that Mangta has been rightly con- 
victed under s. 397, Indian Penal Code, 


and I donot consider thesentence in any 


way severe. I also consider that Bichha 
has been rightly convicted. under s; 394, 
Indian Penal Code, and the sentence is not 
severe in his case either. a 

Counsel from the Orown has very pro- 
-perly pointed out to me that the learned 
Magistrate recorded some evidence against 
the appellants after they had been examined 
and no further explanations were-called for 
from the accused as regards thisevidence. 
The evidence, however, or rather- the 
material portion thereof consist in the 
recovery of a chhavi blade from ` Mangta. 
‘Quite apart, however, from this recovery of 
a chhavt blade I consider that the case 
is-sufficiently made -out . against him. I 
have accordingly not taken into account 
the evidence after the accused had been 
examined, Counsel for the appellants 
did not raise this point- at all, 5 

I, therefore, dismiss the appeal, 

R.L... Appeal dismissed, 
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_PATNA HIGH COURT. 
Joey Rererenck No. 17 oF 1927, 
November 2, 1927. 
Present:—Justice Sir Jwala Prasad, Kr., 
and Mr. Justice Ross, 
EMPEROR—Puosscutor _ 

versus i 


ASADALI alias TUNU—Accoszp. 
Penal Code (Act XLV of 1860); s. 376—Girl under . 
10 years—Consent, effect.of—Assailant suffering from 
gonorrhea—Gonococci not found on girl—Inference. 


In the case of a conviction for rape where the girl - 


is 10 years of age no question of consent arises. [p. 
348; col. 2.] x 

The fact that a person accused of having committed ` 
rape is found to be suffering from gonorrhea .but 
the injured girl is not infected with the disease, is 
by+no means conclusive of the innocence of the 
accused. [p. 349, col. 2.] ` | 

Reference made by the Sessions Judge, 
Cuttack, in his Letter No. 1539, Or., dated 
the 16th/20th September, 1927. ` 

The Assistant Government Advocate, for, 


the Crown, l 


JUDGMENT. 

Ross, J.—This is a rəference under 
s, 307. of the Criminal Procedure Code by 
the learned Sessions Judge of Outtack.: 
Asadali alias Tunu was charged with having 
on the night of the 2nd of.June, 1927, com- 
mitted rape on a girl Kanika aged 10 years 
near the compound of the Outtack Railway 
Station. The trial was -by Jury and the 
Jury by a majority 4t0 l were in favour of 
giving the accused the benefit of the doubt. 

The/first question is whether-Kanika was 
ravished. Oa that point there is her own 
evidenceand the medical evidence as to 
the state of her body when she was examin- 


“ed and.ths further . medical evidence that 


spermatozoa were found on a smear 
taken from the vagina. As the girl is 10 
years of age no question of consent arises, 
The rape is proved conclusively. ‘ 
Thenext question is as to the identity of 
her as3ailant. On this point there is the 
evidence ofthe girl herself, and. she says 
that she had seen the accused at the Sta- 
tion before the occurrence also. The -ac-' 
cused is a toutof a Motor-Car Company and 
he frequents the Station to procure passen- 
gers for his Company's cars. The ravished 
girl is a beggar.child who also frequents the’ 
Railway Station and there is, therefore, no . 
improbability in her knowing the -accused. | 
She was found by the water-carrier of the 


“Station (P. W. No. 5) about 11 o'clock the `` 


following morning lying at the Station with 
blood on her cloth. The water-carrier inform- 
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ad the Ticket Collector who with the Assist- 
ant Station Master asked the girl what had 
happened and questioned her as to who her 
assailant was, Shesaid he was one of the 
Motor Oar touts andshe was taken to. the 


Motor Park outside the Station to identify” 


him and pointed out the accused. The evi- 
dence on this point is that of the Ticket 
Collector and the Assistant Station Mas- 
ter. As the latter witness was ill at the 


time of the trial, his statement before the- 


Committing Magistrate on which he was not 
cross-examined was taken in evidence. Cor- 
roborative evidence was also given by 
Jalil, a bearer in the Waiting Room of the 
Railway Station (P. W. No, 3) and Dusasan 
Dasa Telegraph Peon of the Railway Station 
(P. W. No, 4) as well as by a sweetmeat 
seller Dwarka Nath Das (P. W. No, 9) whose 
shop is situated near the Station, where a 
crowd had gathered over this matter. Evi- 
dence was also given by two motor ‘car 
toute, but the learned Assistant Government 
Advocate did not lay much stress on their 
evidence because of the defence of the ac- 
cused which is that he has been charged 
falsely out of enmity, because there have 
been constant quarrels between the servants 
of two rival Motor Car Companies for one 
of which he is tout, while these two witnes- 
ses and another man called Shaikh Rakha 


are touts of the competing Company. There. 


is some evidence that Shaikh Rakha was 
seen with the girlthat morning, but there 
is nothing to show that he had tutored her 
toidentify the accused and it seems to me 
most unlikely that a falsecharge of this na- 
ture would have been got up because of 
this rivalry. Nothing is said by the de- 


fence against the Railway Official witnesses | 


and there is nothing in their evidence to 


suggest that the identification by the girl | 


was anything but genuine. 
The case, however, does not rest there, 


The accused was medically examined, and ’ 


he was found to have two scratches on his 
wrist which were probably caused by a 
finger nail and scratches on the front of the 
left knee and on thefront of the right knee 
caused by friction against a hard and rough 
. purface, He had also.an abrasion at the 
- orifice of the urethra most probably. caused ` 


“by knocking at and making friction against 
an intact hymen and tight vaginal canal’ 
and a healing abrasion on the frenum most. 


. probably caused in the same way. More- 


over, he was found to be suffering from > 
- gonorrhoea, A point was made by the de~. 
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fence that if he had been the assailant, then 


girl ought to have been infected with this 


disease, She “was under treatment in the 
hospital for about a month and did not 
develop the disease. The Assistant Surgeon 


in his evidence says that asa rule gonococci - 


would have been found in the vagina of the 
girl as there was sexual intercourse by the 


‘accused with the girl. Butas the girl was 


bleeding profusely, the gonocoeci were 
probably washed out. He refers with ap- 
proval tothe opinion of Lyon that in the 
case of young children there is greater 
likelihood of inoculation with gonorrhoea 
on the freshly torn surface. But he.points 
out that while there must be spermatozoa 
there only may be gonococci. The other 
medical witness, the Sub-Assistant Surgeon 
attached to the Medical College at Cuttack, 


says that inchronic cases of gonorrhcea (such . 


as this) generally gonococci will not come 
out with the seminal fluid. The text-writ- 


ers say that there is no certain test in this 
matter. Taylorin his Principles and Praca. 


tice of Medical Jurisprudence, 7th Edition 
Vol. II, page 128, saya that the pro- 
babilities of communication of a venereal 
disease by.one person to another are cer- 


tainly very high, but the facts would seem , 
conclusively to prove that they are not 100 
per cent., and if they are not” 100 which is. 


to prove that the case in dispute may not he 
an exception ? Lyon in his Medical Jurig- 
prudence, 6th edition, page 302, says that 
infected individualsdo not necessarily by 
intercourse communicate gonorrhoea. The 
fact that theinjured girl was not infected 
with the disease is, therefore by no means 
conclusive of the innocence of the accused: 
It is consistent either with his innocence or 
with his guilt. On the other hand, the 
marks found on his person clearly indicate 
the probability of his guilt and. this com- 
bined with the direct evidence of the girl 
and with the evidence of indentification 
which was promptly given leaves no room 
for doubt on the matter. < 


- : Evidence was gone. into by the defence, 
Two witnesses were examined to ‘prove that - 


no identification took place at the Railway 


Station. The first of there witnesses was a 
Police Sub-Inspector on leave, but as he’ 


admits thathe remained at the (Cuttack 


‘Railway Station for 4 or 5 minutes only bis. 


evidence is of little value: The second 


witness was a Canal -Sectional:Officer who 


professes-to have been at the Railway Sta- 


tion from 1-30 or 2.p.m, till 3 O'clock, thay - 


350 
is, during the period when the identifica- 
tion took place. The learned Judge has 


discussed the evidence of this witness and, - 


in my opiriion, the witness is not telling 
the truth. Hehas not given a credible ex- 
planation of his presence at the Railway. 
Station and his evidence cannot stand 
against that ef the disinterested witnesses 
on the Railway Staff. Further evidence was 
given to establish an alibi by proof of a 
fracas having occurred between the touts 
of the two rival Companies that evening at 
‘which the accused was present. This oc- 
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It is not competent toa Magistrate to refer to the 
statements made by a witness before the Police with 
a view to contradict a subsequent statement made 
by him until copies of those statements have been 
given to the accused on trial and an attempt has 
been made to prove those statements. {p. 352, col, 


“Oriminal appeal from an order of the 


Sessions Judge, Attock at Oampbellpur, 


dated the 23rd February, 1927, 

Mr. Mackay, for the Government Adye- 
cate, for the Appellant. 

Mr, Alt Hussain Khan, for the Respond-. 
ents. - 


currence seems to be admitted by the pro- - - 


secution witnesses, but it does not estab- 
lish any alibi because it refers to an oc- 
currence at G or 7 in the evening, while the 
girl says that the assault upon her was 
made late at night. And in fact one of the 
defence witnesses Khairat Hussain (D. W. 
No. 4) admits that on the night of the 2nd 
June the accused was at the Station. 

In consideration of all the evidence and 
particularly in view of the facts disclosed 
by the medical witnesses there can be no 
reasonable doubt of the guilt of the accus- 
ed. I would, therefore, accept this refer- 
ence and convict Asadali alias.Tunu and 
sentence him to two years’ rigorous im- 
prisonment under s, 376 of the Indian Penal 
Code. > 


Jwala Prasad, J.—I agree. 
B. K, P. Reference accepted. 
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g LAHORE HIGH COURT. 
ORIMINAL Apparat No. 600 oF 1927. 
-~ November 3, 1927. - -5 
Present :—Mr, Justice Broadway 
and Mr. Justice Zafar Ali, ` 
EMPEROR—APPELLANT 
versus 
AHMAD AND OTHERS—ÅCCUSED— 
© RESPONDENTS, i 


Penal Code (Act XLV of 1860), es. 399, 402— 
Preparation to commit dacoity, what constitutes—' 


Criminal Procedure Code (Act V- of 1898), s. 162— 


Reference to statements before Police to contradict’ 


prosecution witness, legality of. 


The accused assembled on a night under a` 
shisham tree outside a village to commit dacoity... 


Two of them were armed with revolvers and one 


with aspear. Thres of them were residents of another’ t wero 
`- with revolvers only, the Police and villagers | 
sustained no casualties. The Policeréturned | - 


District : ? 5 ‘ 
Held, that the accused were guilty of the offence of 


` poraa to commit dacoity under s, 402; Indian- 


enal Code. p. 352, col, 24 


`- Karmun v. Emperor (1); ollowed. 


JUDGMENT.—It appears that the 


‘Police of the Attock District received in- 


formation that certain dacoits were collect- 
ing to commit a dacoity at -Dhok Baju 
Dakhli Kariman; The names of the dacoits 
were also known. Accordingly arrange- 
ments were made to prevent the commis-" 
sion of -the dacoity and a Police guard 
was sent out to render assistance to the 
villagers. This was on the 23rd October, - 
1926. The house which was to be dacoited 
belonged to one Dosa, aman of doubtful 
character himself who was shown on re- 
gister No. 10. He lived in Dhok Baju and 
he, together with Fakir Muhammad, was 
deputed by the lambardars to meét. the 
Police guard which was coming under the ` 
command of Raja Khan-Head Constable, - 


_from Oampbellpur. Raja Khan was accom- 


panied by Khan Bahadur lambardar and 
as they neared Dhok Baju certain men were 
seen at adistance, Raja Khansent Khan. 
Bahadur on te reconnocitre and to ascertain 
who those persons were, Khan Bahadur 
went on and found five persons seated in 
a depression under a . shisham tree just 


‘outside Dhok Baju. He questioned ‘them 


and was beaten by one of them as well as 
threatened by ,another. While he was with ` 
them Dosa and Fakir Muhammad arrived . 
on the scene, These two, seeing the 
lambardar, at first did not realize that the - 
other persons present were dacoits but as 
soon as they realized this fact- all three of 


them went off and joined Raja Khan and . . 


his Policemen who were told that the men ' 
in question were dacoits. Raja Khan then 


moved his force nearer to these persons in `` 


order to intercept them. The dacoits fired . 
at the Police Force but, as they were armed 


the fire withthe result that one at least of 


‘the dacoits received a bullet wound, The 
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dacoits, however, succeeded in effecting 
their escape andthe matter was reported 
to the Police Station in due course, An 
investigation followed, and as the names 
of the five persons were known steps were 
taken to arrest them. The persons:so 
arrested were Wali, Ahmad, Mehmad, 
Bakhsha and Mirza, Ahmad and Mehmad 
are brothers and these two with Bakhsha 
- were arrested together, on the 27th October, 
1926, at Maira Badia, They reside in an- 
other -village Chhokar in the Rawalpindi 
District. 
courtyard of the house of the sister of 
Ahmed and Mehmad. Mirza was also 
arrested and found to have received a 
bullet wound in his wrist, Wali was granted 
a pardon and these four persons together 
with three other were sent up for trial 
charged- under ss. 399 and 402 of the 
Indian Penal Code. 

At the completion of the trial the asses- 
sors were unanimously ofopinion that the 
case for the prosecution was correct and 
that .all the personssent up for trial were 
guilty. .They accept the statement of Wali 
as true, The learned Sessions Judge, 
however, took a different view. He came to 
the conclusion that the testimony of Wali 
was unreliable and that the witneases, who 
claimed to have identified the four per- 
sons named above, were notreliable. He 
accordingly acquitted all the seven persons 
who were arraigned before him. 

Against this acquittal the Local Govern- 
ment has preferred an appeal under s. 417, 


Criminal Procedure Code, in the eases of. 


Ahmed, Mehmiad, Bakhsha and Mirza, and 
after hearing Mr. Mackay for the Crown 
and Mr. Ali Hussain Khan for the re- 
spondents, in my judgment the verdict of 


the assessors qua these four persons was 


the correct one, 


The learned Sessions Judge has record-: 


ed alengthy and detailed judgment in 
which his reasons for disbelieving the 


approver are set out in detail. I do not. 


think it necessary to discuss those reasons 
as; in my opinion, the weight to be 
attached to them is very considerably 
reduced by the fact that the learned 
Sessions. Judge appears to have overlooked 


the fact that Mirza, who. undoubtedly was. 


injured by a gunshot wound and aceord- 
ing to Lieutenant Colonel Corry, I. M.8., 
Civil Surgeon bya 303 bullet, distinctly 


fentions the preserice of Wali on the. 


peene, It is true that Mirza denied having 
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been at Dhok Baju for-the purpose of 
committing adacoity and tolda story to 
account for his presence there, but after 
a careful examination of that story it seems 
to me that it. is one that is wholly in- 
credible, To a large extent itis based on 
enmity not with the Police but -with a 
certain lambardar. Nevertheless that en- 
mity has not been established and, as hag 
been held by the learned Sessions Judge, 
the Police cannot be said in this case to 
have lent themselves to any fabrication. 
To my mind the case rests almost entirely 
on the testimony of Dosa, Fakir Muhammad 
and Khan Bahadur. These are the three 
witnesses who actually saw and spoke to 
the dacoits on that occasion. Subsequent- 


_ly tothe arrest of these respondents an 


identification parade was held under the 
auspices of a Magistrate of the First Claes, ` 
This Magistrate has been produced as‘ a 
witness and has described the steps taken 
by him to ensure the correctness and 
fairness of the identification. After con- 
sideration of his testimony I have no 
reason whatever to think that the witnesses 
had any opportunity given them to see the 
persons to be identified prior to the parade, 
Indeed none of the respondents alleged 
that.they were shown to these persons. At 
this parade Dosa end Fakir Muhammad 
identified all four of the respondents while ` 


_ Khan Bahadur lambardar identified Bakhsha . ` 


and Mirza alone. Now, Khan Bahadur’s 
statement that he wassent on to reconnoitre 
by Raja Khan is supported by Raja Khan 
himself, and there is no reason to doubt 
the veracity of these two witnesses, Khan 
Bahadur says thatwhen he arrived at the 
spot he found these five persons there 
among whom he recognised Wali as a man 
he already knew. None of the other four 


‘were known to him, One of the dacoitg . 


slapped him and another searched his person..: 
He identified Bakhsha and Mirza because it ` 
was these.two who slapped him and search. . 
ed his person. The evidence of these 
witnesses, which I consider credible, leaves 
no room for doubt as to the presence of 
these four, together with Wali under the 
shisham tree on the night in question. They. 
corroborate very materially the statement 
of Wali whose evidence as far as it fers 
to these men appears to be perfectly- clear 
and above suspicion. Itis true that fhe. 
learned Sessions Judge refers to certain - 
discrepancies between thestatement made 
by Wali in Court and’ certain statemente.. 
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made by him in the course of the Police 
investigation. It was- contendgd, and I 
think rightly contended by the learned 
Counsel for the Crown, that the learned 
Sessions Judge's-action in referring to 
statements: made before the Police with a 
visw to- contradict prosecution witnesses 
was entirely erroneous. The procedure is 
a simple one andit is clear that in this 
ease that procedure was not carried out. 
Copies of the statements do not appear 
to have been given to the accused persons 
on trial and certainly no attempt has been 
made to prove any statement made to the 
Police by Wali and any of the other 
witnesses, It is clear, therefore, that refer- 

_ ences toithose statements were irregular: 
and ought not to have been made. Wali 
was seen by Khan Bahadur lambardar with 
the. respondents on the nightin question 
and Wali was known to that witness.. Wali 
later on` produced a revolver and it is 
curious feature in the case that Mirza, in 


setting up astory to explain his presence . 


there, not only admits Wali’s presence 
but definitely admits that Wali was armed. 
with a revolver. So far as Mirza is con- 
cerned that is a very strong corroboration 
of his (Wali's) statement. In my judgment. 
the statements of Dosa, Fakir Muhammad 
and Khan Bahadur offer sufficient corrobor- 
-ation of Wali’s- statement as against these 
four respondents. l ; 
There is, however, further corroboration 
as regards Ahmed, and Bakhsha. Ahmed was 
‘instrumental in producing a revolver in 
the. course of the investigation. This re-_ 
volver he had placed in the custody of 
Musammat Mukhi. Ahmed took the Police 
to this woman's house and had the revolver 
produced, ‘According to Wali, Ahmed was 
on the night in question, armed with a 


revolver. Again Bakhsha was said by Wali - 


‘to have had a spear and in the course of 
the investigation Bakhsha produced a 
spear-head. Thereis thus ample corrobora- 
tion of the approver’s story qua these two. 
respondents and I. am unable to agree with. 
the learned Sessions Judge's comments as. 
to the evidence: relating to the recovery: of 
these articles, - - eeu AAR E sad 

In.the case of Méhmad it appears that. 
he was said to have received aninjury on 
his thigh. He was examined _ by Lieute- 
‘nant Colonel Corry and that witness found, 
a small injury on. the thigh, which, hesays, 
could not-possibly have. been caused by a 
B03 bullet but might have been caused by 
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such a bullet having first hita stone and 
being splintered and one of the splinters 
entering the body of Mehmad. He advised 
a Skiagram to be taken but the prosecu- 
tion failed to comply with the suggestion. 
No steps appear to have been taken to 
recover the trousers that Mehmad was. 
wearing on the occasion which must have 
been pierced through to cause the. injury, 
had that injury been due to a gunshot 
wound as alleged. Mehmad himself says 
thas he received this very slight injury 
some fifteen days before when he was play- 
ing kabaddi. Whether his account is 
correct ornot I consider that the learned 
Sessions Judge is right in thinking that the 
prosecution . have failed to prove that 
Mehmad received any injury on the night 


‘in question. Against him, however, there 


is the testimony of Dosa and Fakir Muham- 
mad -already referred to, which, to my 
mind sufficiently corroborates the approver's 
story. : ; a 

I would hold, therefore, that it has been. 
proved beyond- any reasonable -doubt that 
these four persons along with Wali assem- 
bied on the night of the 23rd of October, 
1926, undera shisham tree at Dhok Baju,. 
that two of them at any rate were armed 
with revolvers and one at least was armed 
with a spear. Ahmed, Mehmad and Bakhsha,. 
are residents of Rawalpindi District and 


. their presence on the occasion requires con-- 
‘siderable explanation. The reason for their 


presence at that place on the night in 
question has been given by the approver,- 
and his evidence, having been so materially 
corroborated. in other particulars, I haye. 
no. hesitation in accepting his statement 
as to the object with which he and these 
other persons assembled at the spot-on the 
night in question. ae . 

In these circumstances I consider that 
all the four respondents committed an 
offence falling within the purview of s..402) 
of the Indian Pénal Code. ‘In this I am 
supported by the decision of. Mr... Justice: 
Shadi Lal in Karmun v, Emperor (1). : 

-I would, therefore, accept this appeal 
and convict Ahmed, Mehmad, Bakhbsha and 


. Mirza under s. 402, Indian-Penal Oode and ` 


sentence each of them to undergo rigorous 
imprisonment for a period-of seven years., 

ha R. L, goat © AH 
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CALCUTTA HIGH COURT, 
Civit RÊFEKENOK No. 1 oF 1926. 
May 11, 1927. 
Present:—Sir George Olaus Rankin, 
Kr., Chief Juatice,.and Mr. Justice 
`- Majumdar. ; 
-EMPEROR 
7 versus 
PROBHAT CHANDRA BARUA—Assgssen. 
"Income Tax Act (XI of 1922), s. 2— Agricultural 
income, meaning of—Fees for storing ‘purchases, 
punyaha nazar and nazar -on petitions, whether 
agricultural income. . ; 
Income which is derived from the use of land for 
storing purchases of food crops, etc., and punyaha 
_ nazar paid by. tenants of agricultural holdings at the 
beginning- of the agricultural year are not ‘agricul- 


tural income’ as defined in 8.2 of the Income Tax 
Act. [p. 353, col. 2.1 é ; 

„ Meher Bano Khanum v. Secretary of State for India 
(1), distinguished. 

‘Nazar paid to the zemindar for petitions presented 
to him for dealing with questions - of succession, 
settlement and partition is not agricultural income 
although nazar paid for landlord's recognition of 
such transactions is such income. (p. 354, col. 1.] 

Reference from the Commissioner of 
Income-Tax, Assam,‘ dated the I12th of 

“March, 1926, unders, 66 (2) of the Income 
Tax Act. 


-~ FAOTS.—On the 12th March, 1926, the 


Oommissioner of Income Tax, Assam, re-. 


ferred to the Court for decision, under s. 


66 (2) of the Indian Income Tax Act of 1922, 


the following questions :— 


I.. Whether the following sources ofin- 
come are agricultural and, therefore,- ex- 
empted from assessment to income-tax under 
B. 4 (3) (viii) of the Act:— ` E 

(4) Jalkar or rents received from fisheries, 
_ (it) Ground rent from land used for pot- 
teries. , , he 

(iii) Ground rent from land used as brick- 
fields, i 

(iv) Fees received from the tying up of 
boats against the assessee's land. we 

(v) Fees received. from land used for stor- 
ing purchase of crops (paiati). 

. (vt) Fees received from cart stands. 
- (vit) Punyaha nazar, or nazar paid by 
fenants of agricultural holdings at the be- 
ginning ofthe zemindari year. os 
- (wiii) Nazar for petitions presented to 
the zemindar dealing with questions of suc- 

cession, settlement and partition. 
. :(ix) Ground rent for permanent shops at 
hats and bazars, 

- (x) Stall fees paid by temporary (daily) 
sellers at hats and bazars,- : : 
~ JI, Whetber income derived fram such 
of the ahove sources ag were noi taken 

2] | 
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into consideration at the timeo? fixing tLe 
juma-atthe Permanent Settlement isasse - 
able for iucome-t#x purposes. at ee 
III.. Whether having regard to the tern 8 
of the Permanent Settlement- Regulation 


` income derived from the above sources iu 


permanently settled estates is liable to as- — 
sessment to income-tax, 
. This reference came on for hearing before 
the late.Chief Justice (Sir Lancelot Sander- 
son) and Mr. Justice Rankin on the 21st 
May, 1926. The attention of the learned 
Judgee-having been drawn to the conflict of 
opinion between Probhat Chandra Barua v. 
Emperor (1) and Emperor v. Indu Bhusan 
Sarkar (2), questions IL and III were refer- 
red by the learned Judges to a Fall Bench 
for decision, (Vide 102 Ind. Cas. 845 ) 

The remaining questions came up for 
decision before Rankin, C.J., and Majumdar, 


J. 

. Sir B. C. Mitter and Babu Surendra Nath 
Guha, for the Crown. 

. Mr. N. Sircar and Babu Jatindra Mohan 
Chaudhury, for the Assessee, 


: JUDGMENT. 
Majumdar, J.—In the present Refer. . 
ence, the learned Vakil who appears for 
the assessee confines himself -to three 
items included in the first question, 


‘namely, item (v), item (vit) and item 


viii). 

| With reference to item (v), namely, fees re- 
ceived from land used for storing purchases 
of crops (paiati), what is actually meant 
by this is given ia the petition of the as- 
sessee which he presented to the Assistant 
Commissioner of Income Tax at Goalpara, 
He means the income which is derived: 


for the use of land for storing purchases of 


food crops, ete., by merchants. Evidently 
this- does not come within the definition 
of “ agricultural income” as given ins, 2 
of the Indian Income Tax Act. The income 
as derived isnot derived from land used 
for agricultural purposes and, as such,such 
income cannot be claimed to be exempt from 
assessment, 

With reference to item (vii), te, puns 
yaha nazar or nazar paid by tenants’ of, 
agricultural holdings at the beginning of 
the -zemindari year, I am of-opinion that 
this also does not ‘come within the defini- 


(1) 84 Ind. Cas. 31151 O. 804; A.t 


. R. 1994 Cal. 668, 
2) 95 Ind. Cas. 539; 44 O. L. J. 427; 53 
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354- / ss BMPRROR v. PROBHAT OBANDRA BAKTA, — : < ` [10 1. O; 192?) 


tion of agifoul(uralirieotne ” ‘as given in _ new séttlement by the ‘landlord with the. 
, ihe Act. This ‘nazar is generally’ paid by transferee. That beingso, the case covered 
’ ‘tenants’ ‘who are actually present.on the by the Full Bench decision altogether 
© occasion of the punyaha. to the landlord. -stands on a different basis from the present 
There is no uniformity . in the payment of case and can hardly be used in support - 
“ such ‘nazar, nor is there any compulsory of the argument advanced by the learn- 
method for realising such nazar.. The ed Vakil in connection with punyaha 
_ tenants, if they choose, might not pay any: nazar, i 
“nazar whatsoever on that occasion and the Then- with “reference to item (viii), i. en - 
“landlord cannot under any law at- present nazar paid for petitions presented to tLe 
in force enforce his supposed right, nor can gemindar dealing with questions of succes- 
the landlord demand nazar at a ceftain uni- sion, settlement and partition, this stands 
form rate,” It is: purely a voluntary ‘pay- ‘ona worse ground. This has ‘absolutely 
‘ment by tenants, who take part in ‘the cere- nothing to do whatsoever with lands used 
mony and who usually are present on the for agricultural purposes unless in a most 
occasion. It is not, therefore, an income indirect and remote way. ‘The landlord is 
which is derived from. land used for agri- - not entitled to exact from a tenant nagar 
cultural purposes, - for such petitions, nor is a tenant liable to 
‘The learned Vakil draws our attention to pay it under any provision of law. When 
„the Full Bench case of Meher Bano Khanum `'the question of succession opens up with 
v. Secretary of State for India (3) and parti- - regard to a holding no such petition is ne-’ 
cularly to-a passage in the judgment de- ‘essary . under thelaw. If the holding be 
' livered by Mr. Justice Greaves where thé an occupancy holding the landlord is bound 
learned Judge says, referring to the salami to recognise the succession, petition or no 
paid toa landlord- for recognition of the petition. lf is only in certain cases that 
transfer of a non- -transferable holding that certain steps have got tobe taken in con- 
‘“¢ it isa money which comes to the landlord - nection with succession of tenures and those 
by’ virtue of the ‘fact that he is the owner havé ` “been provided for in the Bengal Ten- 
‘of the land .. and that that being so it ‘ancy Act. Butthat has got nothing whats 
“would be an agricultural income and sọ ‘soever to do with the nazar which is refer- 
‘exempt from the operation of tbe income- red toinitém (viii). 
tax. Then, the item (viii) refers to nazar for 
` Now,in the Fall Bench case the refer- petitions dealing with questions of succes- . 
ence was in connection with nazar paid sion, settlement and partition, It is not 
by a tenant for recognition of transfer ofa ‘nazar paid forrecognition of succession 
non-transferable occu pancy holding. With or partition'or for settlement.” ‘Certainly 
‘reference to such a holding: the position the landlord may be entitled to something 
‘stands thus in law, that when such a trans- for recognising succession or partition or 
‘fer takes place the landlord is not bound for settlement. That would be.an income 
‘to recognise such a transfer and that in derived from land. : In cases of partition the 
‘ease the landlord does not recognise. such landlord may rightfully demand certain 
‘a transfer the landlord isfree to take khas fees, In cases of holdings and tenures, if 
possession ofthe holding. When he does the tenants choose to partition the same, 
recognise such a transfer, that practically > they ‘can do it with the consent of the land 
amounts toa sort of new settlement with lord, and the consent of the landlord may 
‘the transferee and the nazar -which is have to-be purchased and in those cases 
actually paid.on the transfer by the trans- the fee which the landlord would get may. 


‘feree really amounts tothe capitalized value come under the definition of “agricultural ` 


-ofa part of the rent, Under such circum- income” as given inthe Act. But in- this © 
` stances Buch’ nazar would be an income Reference we. are concerned with the nazar 
` derived from land, and, as such, would for petitions dealing with the questions of 
come within the definition of agricultural succeasion, etc, and not with nazar paid to 
~ income," Though this fact was not refer-. the landlord referred to above, for obtain- 
red to permariently in the judgment, still ing the recognition of the landlord in mat- 
the effect of such a transfer and of-such a .ters of succession or partition or for settle- 
‘yecogrition amounts in-law to a-sort of ment, - Such being the case, such nazar 
> (8) 89 Ind, Oas. 997; 53 O, 34; 290, W, N. 969;:42 for petitions would not come within the 
5) lh ú 1914; A, LR 1925 Qal, Yah (F, BA), -deGaition of “ A Dana income" ag” 


(106 i; 0.1927] age KAORASANER 0, ARMED fsMatt jamaat: 
given in the Act, s0 this item. could also 


be assessable to income-tax and sould not 
‘be exempt from the operation of the Income 


“Tax Act. i 


__. Rankin, C. J.—I agree entirely in the 


‘judgment which has been delivered. 
~ With reférence to the first ‘question put 


‘by the. Commissioner of Income Tax the. 


answers to all the items are in thé negative. 


The answer isin the negative with refer- 


.@nce ‘to items (v), (vii) ‘and (viii) for the 
reasons which have been given by my learn- 
ed brother ani with which I entirely 
agree, : ; 

. - We make no order as to costs. 


The judgments now given (together with 


the judgments given by. the Full Bench on 
the second and third questions, if those 
have not already been sent to the Commis- 
sioner) will beforwarded to him under the 


seal of the Court and the signature of the 


Registrar as provided by 5,66 of this Act 
- (XLof 1922), oy - 
ANA. ` . Order accordingly. 


ee 
a 
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RANGOON HIGH COURT. 
Firer Civit Apemat No 251 oF 1926, 
April 25, 1927, ts 
Present :—Sir, Guy Rutledge, Kr, 
Ohief Justice, and Mr. Justice: 
: .., - Mya Bu. 4 o- 
BACKER KHORAŠANEE—DEFENDANT— 
APPELLANT i 
; tersus : . 
AHMED ESMAIL JAMAL—PLAINTIFE— 
4 RESPONDENT. se $ 
Contract Act (IX of 1872), 3. 108—Mortgage of goods 


-—Sale by mortgagor in possession— Bona fide pur- 
chaser, rights of.. 5 


bona fide purchaser of mortgaged goods from 


. the owner of, such goods who is in possession thereof, 


without notice of the mortgage, takes the goods free 
from the mortgage.. [p. 356, col. 1] : 

` Sreeram Narasiah v. Bommireddi Venkataramiah 
(1), Oo Tha Way v. Ko Aung Doon’ (2), Dearle v. 
Hall (3; and Manackjee Pallanjee v. Meyappa Chetty 
(7), followed. 


Orient Bank of India, Lid. Lahore v.- Ghulam 


Fatima (4), Ko. Kywetnee v. Ko Koung Bane (5) and 
Tatham v. Andree (6), distinguished, . : 


First appeal from vhe judgment of the 
vt eee Side, ‘in Oivil Ragular No, 351 of 

Mr. M. M. Jawad, for the Appellant. 

Mr. Young,.for the Respondent.. _ 

JUDBGMENT.—This is an appeal from 
‘he Original Side of this Oourt giving the 


855 


respondent a decree, declaring that he hat 
a liemon the stock-in-trade in shop No. 283, 
Dalhousie Street, Rangoon, for Re, 2,200 


‘being the balance dua on a mortgage, . 


- Ex. A, dated the 22nd of March, 126. 


_ The sole question in the case is whether 
the appellant, when he purchased, on the 
9th of July, 1926, the stock-in-trade of the: 
first defendant: Parekh, purchased it subject 


(to the respondent’s mortgage. It is admit» 


ted that the respondent was never ia pot- 


“session of the stock-in-trade and it is also’ `’ 


admitted that the appellant was not aware 


‘of the respondent's mortgage when he pur» 


chased the stock-in-trade, 
_ Section 118 of the Indian Contract Aot- 
states :— Ta ; 

“No. seller can give to the buyer of 
goodsa better title to those goods than 
he has himself, except in the following 


< Cases -— 


Exception.—When any person is by the 


` consent of the owner, in - possession. of any 


BOAS, aree eneh may transfer the 
ownership of the goods of which he is so 
in possession............t0 any other person; 


and give such person a good title thereto, 


‘notwithstanding any instruction -of the 


_owner.to the contrary: 


Provided that the 
buyer acts in good faith, and under 
circumstances which are not sith .as to 
raise a reasonable presumption ‘that the 
person im possession of the goods or dccus 
ments has no right to sell the goods.” . ` 
. Admittedly, the buyer in this case. acted ` 
in good faith, and, though the respondent's 
mortgage was registered, as mortgages of 
moveables are not required to be registered, 


.there was no duty cast on the buyer to 


make a search in the Registration Office to 
see.if there was any: encumbrance, The 
respondent, however, urges that the exs 


ception only applies where a person is ii 


possession of goods by the consent of tha 
owner and that in this casethe mortgagor ` 
was owner in his rights; and that the excep- 
tion would not cover him, 


On this point we are in- agreement with. 
the Madras High Oourtin Sreeram Naras 
siah v. Bommireddi Venkataramiah (1) 
where itwasheldthati—- > -> 
= Under s. 108 of the Indian Contract Act a 
person in, possession of moveableg, although 
not the owner, can pass the property inthe 


goods to an innocent -purchaser, Much 


Pl) 47 Ind, Cea, 976: 42 M, 89°35 Muted, 
W, 517; (1918) A, W, N, 748) 24 M, La T, 45, 


450; 8 Ly 


346 2 
‘more then would it appear that the real 
owner ‘could pass the” property, which was 
-Only subject toan undisclosed hy potheca- 
` tion When goods are left in 


DEORI NANDAN SIKGH v. JAWADIAUSSAIN, 


the possession of the mortgagor, a wide. 


` door is opened for ‘fraud; when the. equities 
between the innocent purchaser and the 
` mortgagee have to be weighed, the pre- 
` ponderance must be given to the purchaser, 
forthe mortgagee has by ‘his omission 10 
sécure possession .of the goods facilitated 
the commission ofthe fraud. In this view 
we think that a bona fide purchaser of 
hypothecated goods without notice of the 
encumbrance takes the goods free of it.” - 
There is a decision tothe same effect by 


the Recorder of Rangoon, Sir William ` 


Agnew, in Oo Tha Way y. Ko Aung Doon 

. (2). In that ‘case the learned Recorder 
followed the principle of the English case 
of Dearle v. Hall (3). 


. The learned trial Judge has relied upon 
.& decision of the Lahore High Court in 
Orient Bank of India, Ltd, Lahore v. 
Ghulam Fatima (4). That case, however, 
is clearly.distinguishable from -the present 


`, case, in that the- purchaser had knowledge - 


[ofthe prior encumbrance.’ With. regard 
to two of the oases cited by the Lahore 
High Court, viz., in Ko Kywetnee: v. Ko 
Koung Bane (5), the purchaser- had notice 
of the prior lien and in the Privy Council 
case from Ceylon; Tatham v. Andree (6), 
the case was decided under Roman Datch 
ate which has no application in British 
nala, Fig, OF EAA 


We may note thata Bench ‘of. thé late 


‘Uhief Court held in Manackjée Pallanjee v. 
‘Meyappa Chetty (1) that: “It is settled. law 
‘that a bona yide incumbrancer without 
-notice whois in 
“property is to be preferred to an incum-- 
- brancer whose security is of prior date, 
-and in this case it ‘is not disputed that the 
~ appellant obtained possession of the launch 
through the Court and is now through the 

Court in possession of the sale proceeds, 
If Manackjee had notice of the S.A. 


(2) 1Bur.L. R. 18, 


(8) (1828) 38 E. R. 476; 3 Russ. 1; 2b. J, Oh. (o. 
oe LI; 1Lah 425; 80 E ere 
4) 57 Ind.-Cas, H 422; 2U PLR. 
NAN tah bd 5000 an 
(5) 5 W. & 189, a 
. (6) (1863) 1 Moo, P, O. (N. 5)- 386; 9 Jur. (N. 
1018; T I, (N.B) 2; 2 N, R. 554; 15 B. R, 141; 
a0) 28 Ind. Cas, 462; 7 La B, R. 936, 


4 
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possession of moveable -- 
| “its effect has been to delay creditors, [ibid.] 


(108 1. O. 1927) - 
Firm's earlier incumbrance, the latter is. 
entitled to priority and not otherwise.” : 
The principle stated in s. 108, Exception 
I, of the Indian. Contract Act, in our . 
Opinion, applies a fortiori to the present | 
transaction, . f 
The appeal must accordingly be allowed | 
and the plaintilf-respondent’s suit dismiss- ` 
ed with costs in both Courts, | 
AN A, Appeal allowed, 


N $ 


. 
ame 


PATNA HIGH COURT.. | 
APPEAL FROM ArPELLAIE DECKEE No..73 | 
cF 1925.. : 
November 2, 1927. : 
Present:— Mr. Justice Ross and Mr. Justice 


` Wort. : 
Babu DEOKINANDAN -SINGH—PLAINTI F 
. — APPELLANT . 


versus 7 
Saiyed JAWAD HUSSAIN AND ANOTHER— 

é DEFENDANTS— RESPONDENTS, 

Civil Procedure Code ¢Act V of 1908), 0. XXXVIII k 
T. 10—Attachment before judgment; effect of, on rights ` 
prior to attachment—Transfer of Property Act (1V 
of 1882), s. 58—Transfer in good faith and for con- 
sideration, validity of—Presumption of ‘intention to 
defeat’ creditors, when arises—Purchaser, whether 
bound to see to application of purchase-money. 

Where an agreement for sale has been entered into 
before an attachment before judgment is effected,. 
the attachment cannot affect the purchaser's right to 
s Conveyance under that agreement. [p. 357, col. 


Nothing in s.53 ofthe Transfer of Troperty Act 
bars the right of any transferee in good -faith and 
for consideration.- A transfer cannot be presumed to 
have been made with the intent to defeat or delay 
creditors and, therefore, to be voidable at the option 
of the creditors, if it was not -made ‘gratuitously or 
for a grossly inadequate consideration, even though 


Jt isno part of the -duty of a purchaser to sce 
what is done withthe purchase-money, [ibid] 


‘Appeal from the decision of the District 
Judge, Gaya, dated the 30th of May, 1924, 
confirming that of the Subordinate Judge, 
Gaya, dated the 23rd of May, 1923.’ ` 

Mr. Kailashpati, for the Appellant. 

Mr, Anand Prasad, for the Respondents, 

ei JUDGMENT. 
Ross, J.—This is an appeal by the 
plainuli ina suitfor a declaration that he 


: was the purchaser .in good faith and for 


consideration of 2 dams share in Mauza 
Ohobra Bargaon by aconveyance dated the 
17th of Marsh, 1921, and for gn injunction 


- [108 L ©. 1927) 


yastraining tha Ist dsfendanb from exe- 
cuting a daoras, which he had obtained 
against ths.sacond dafendant, ‘by sale of 
~ that proparty, : 

The plaint alleges that on tha 10th of 
Fabruiry, 1921, the defendant No. 2 entered 
into an agreement for sale of this property 
to the plaintiff and that the conveyances was 
executed on the l7thof March. Tha pro- 
party had basen attached bafore judgment 
ina suit for money brought by the firat 
dəfən laat against -tha second defendant. 
The claim by the plaintiff had been desided 
against him in the Court executing that 
decree; and, therefore, this suit was 
brought. The second defendant in her- 
written statement supported the plaint, ad- 
mitting receipt of Rs. 200 at the time of 
the agreement for sale and of the balance 
at the execution of the deed. The dafence 
ofthe firat defendant was that the convey- 
ance was fraudulent and collusive; that the 
plaintiff was the benamidar of defendant 
No. 2; and that no consideration passed. 

Both the Courts below have dismissed, 
the suit. The learned District Judge deals 
first with the passing of consideration and 
while he holds that out of the totalsum of 
Rs. 1,200 Rs. 552 had bsen paid to one 
of the creditors of defeidant No.2, the evi- 
dence of the payment ofthe balance was 
only that of the Patwari of the defendant 
No.2 and, in his opinion, there was no 
proof of the passing of full consideration, 
The learned Judge then went on to deal 
with the question of fraud and collusion 
and, with reference tothe relevant dates in 
the guit, namely, the dates of summonson 
defendant No, 2, of the order of attach- 
ment, of the appearance of defendant No. 2 
and of the agreement for sale and of the 
attachment’ and of the conveyance, he con- 
cluded that the- defendant No.2 knew of 
the suit when she entered into the agree- 
ment for sale; that the plaintiff was also 
aware of the suit and of the attachment; 
and that the transaction itself was fraudu- 
lent and collusive’ within the meaning of 
s 53 0f ths Transfer of Proparty Ast, ap- 
parently onthe ground thatonly a portion 
of the consideration was used for ths pay- 
ment of debts and the debtor recsived a 
substantial sum ia cash, With regard to` 
possession the learned District Judge 
agreed on the evidenca with tha finding 

- of the Subordinate Juige that ths plaintiff 
had not proved his actual possession over 
thé property. But there seemg to be no 


| DHORT NANDAN SINGH N JAWAD HOSSAIN, | Mp 
‘definite finding on this point by the Sub- =: 
ordinate Judga though he apparently did- - 


1 
4 
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not consider ths evidenss of 
satisfactory. 7 . 
_ There ara two ssparate matters: the first 
is the effect of the attachment before judg- 
‘ment; and the second is the question of 
fraudulent transfer. Order XXXVIII, r, 10 
provides that attachment before judgment 
shall not afféct the rights existing prior to 
the .attachment of ‘parsons not parties to 
the suit, Now the agreament for sale was 
eatered into before the attachment took 


possession 


place; and, consequently, that attachment, - 


could not affect the plaintiff's right to a 
conveyance under that agreement.’ The 
attachment before judgment was, therefore 
immaterial in this casa , 

Nor does it seem to me that the defence 


This is not a pure question of fact. Noth- 
ing in s. 53 bars the right of any transferee 
‘in good faith and for consideration, There 
can ba no doubt that in this case the trans- 


fer was for consideration and it was made ` 


ata time when a transfer could be made, 


- Now its effect, no doubt, has been to delay. 


or to defeat a creditor and, in such circum- 


~ stances, the transfer may be presumed to 


- of fraudulent transfer has: bsen made out. . 


have been made with that intent and, there- ` 


fore, to be voidable at the option of the 
creditor, if it was made gratuitously or 
for a grossly inadequate consideration. 


“This was not a voluntary transfer and it: 


was not suggested that a consideration of 


‘Rs. 1,200 was insufficient. It is found that - 


almost half of the sum was actually paid 
to one cf the creditora and the vendor in 
her written statement admits receipt of the 
balance. While the learned District Judge 
holds that the plaintiff had failed to prove 
passing of full consideration, he also finds 
that only a portion of the consideration 
was used for payment of debts and the 
debtor received a substantial sum in cash 
It does not sesm that these two fiadings are 
strictly consistent with each.other. It is no 


. part of the duty of the purchasar to see 


what is done with the purchase money; and 
even if the full con8ideration was not paid. 
this would not, in my opinion, be a, ground 
for holding that the transaction was frau- 


‘dulent. The applicability ofa. 53 has not, 


in my opinion, been shown; and, a3 neither 
that section nor attachment before judg- 
ment wa3 available as a defence to this suit, 


it seem3 to.me that there ought to have - 


been a decree; hie 


$58 


I would, Bedin, allow this „appeal “and 


deur? the plaintiff's suit with costs trough 
ou 


Wort, J.~] agreg. 
B.K.P, | 


; ~ Appeal allowed, 


Mavha MEN. Ma RIN OH, 


a eer ` 
wre . 


RANGOON HIGH COURT. 
First Civiu Arrear No. 80 oF 1926, 
May 12, 1927. 
Present:—Mr. Justice Pratt and Mr. 
Justice Otter. 
MAUNG MON —DEFENDANT—APPELLANT. 
versus 
MA KIN OH AND ANOTERE Patria 
— RESPONDENTS, 


Bvidence “Act (I of 1872), 8. 92—Vendor and pur- E 
chaser—Oral evidence to show thata sum of money in- 


addition to sale price was agreed to be - paid, - ad- 
missibility - of —Swit for possession by» purchaser— 
Purchaser, whether entitled to possession without pay- 
ing consideration—Property, when passes, 

A purchaser‘sued his vendor for possession. of the 
properties sold. The latter pleaded that the plaint- 
iff had agreed to pay him a sum of money in 
addition to that fixed as the sale-price as a- pre- 
liminary to the execution of thé conveyance, and 


that the amount paid by the plaintiff at the time of the”. bought from defendant two- thirds of the ` 


execution of the deed was this additional’, amount 
and not part of the price. The plaintiff admitted 
non-payment of part of the consideration. There 
Biel no recital of receipt of consideration in the sale 


Held, (0 that it was open to the defendant to ad- 


ies oral evidence to substantiate his plea; [p.-359, i 


“oa that the plaintiff “could be given a decree for - 


possession only on condition of payment of the whole 
of the consideration remaining due to the defendant. 
[p. 359, col. 2 

There is no invariable rule that mere registration 
of an instrument without reference to other circum- 


stances operates to transfer the property ; where ‘a 


transfer is intended to be effected only in the event 
of a certain condition: being fulfilled and, that con- 


intention to transfer, no property passes. |ibid.] 


Mr. Aung Thin, for the Appellant. 
Mr. R. K. Banerjee, for the Respondents, 


JUDGMENT.—Ma Kin O on her own 


behalf and as guardian ad litem of her 
minor son Maung Kyaw ‘Zan sued to evict 


Maung Mon from a piece of paddy land | 
purchase@ from him bya registered deed: 


(Ex. Ain Civil Regular Suit No.8. of 
1926 of the Township Court; 
_ and for mesne profits.. 


“The suit -was originally instituted in. 


a) sr Court, ae the J udge, after 4 


Myitiha) À 
: by order of the Registrar under B. 75 of the - 


{108 1, Ô. 1887) 
framing issues, hearing evidence in full; 


and the arguments of the Pleaders, decid: 
ed that’ he had “no jurisdiction and re- 


- turned the plaint for- “presentation to the 


proper Court. 
The plaint was accordingly presented to` 


“the District Court. 


By consent. the Judge of that Court, | 
decided the case on the issues framed and: 


`- evidence recorded by the Township Court; 


after hearing ‘the arguments. of 


-the ` 
Advocates. 


The evidence was not trans- 


. ferred to the record of the District Court” 


as. it ought te have been. ` 
Plaintiffs’ case as disclosed ‘in evident ` 


“was somewhat different to that set forih in 


the plaint. In the plaint it was stated ‘that 
the land had been purchased for Re, 480 as 


. set out in the deed of sale,” 


In the written statement defendant TA 
mitted execution of the deed of sale, but 
alleged that he refused to register it, 
cause the consideration was not paid. . 

In evidence plaintiff Ma Kin O admitted ` 
that she had only paid Rs, 300 out of the 
Rs, 480 specified in the deéd of sale and 
expressed her. willingness to pay the balance ` 
of Rs. 180. - 


She also admitted that she actually only’. 


land as alleged by him in his written state-> 
ment, The one-third was alréady in posses- ° 


-Bion of plaintiff and is not in dispute. 


‘The two-thirds in question had been” 
bought by defendant at an auction for’ 
Rs. 480... 

Defendant's whole case was consequently 
not disclosed till U Mon himself gave’ evi- | 
dence as first witness cited by plaintiff. ` 

His case briefly was that he agreed to sell’ 
the land to plaintiffs for Rs. 480-on condi- 
tion that they paid the interest on the purt- ° 


. chase money paid by him at the auction for . 
dition not being fulfilled, effect is not given to the - 


16 months at 4 per cent. per mensem, which `- 

approximately amounted to Rs. 300. 
Plaintiff agreed to.do so and’ paid Rs, 300 

on account of interest on the price original-- 


‘ly paid by defendant, and defendant gave’ 
her the conveyance for Rs. 480 the same 


day. 

Plaintiff agreed to pay the purchase 
money Rs. 480 at the time of registration; 
but as she failed to do so, defendant refus- 
ed to register the sale- deed: 

The document was ultimately registered .. 


Registration Act. 
The Disttict ont found that, as defend, 


“bes. i 


(1081, 0, 1987] - 
ant had not mentioned in the sale-deed 
that Rs. 300 had been- paid as interest on 
the previous purchase money, evidence of 
the agreement to that effect was inadmis- 
sible under s, 92 of the Evidence Act. 

It held that by virtue of the sale-deed 
plaintiff became legal owner of the land 
and was entitled to eject defendant and to 
a decree for mesne profits. 9 

It is difficult to follow thé reasoning of 
the learned Judge of the District Court. 

The document was silent as to any payo 


ment of Rs, 800 as purchage money or other- 


` wise, 


sideration. 

There was, therefore, no reason why de- 
fendant should not prove that there was an 
agreement that plaintif should pay him 


Rs, 309, on account of intereston the money . 


originally paid by him, asa preliminary to 
be given a conveyance for Rs, 480. 
Defendant was also equally entitled to 
prove an agreement that the sale should not 
be completed ‘by registration until the 
purchase money had been paid and that 
non-payment was his reason for refusal to 
register. ; 
_ ‘The lower Court seems to have forgotten 
the 2nd and 3rd provisos tos. 92. Defend- 
ant was entitled to prove failure of consider: 
ation. This point is not disputed. Plaint- 
iff admitted failure to the extent of Rs. 18) 
and defendant alleged total failure. The 
main question for’ decision is, therefore, 
whether the Rs. 300 paid on the day the 
conveyance was executed was part of the 
Rs. 480 specified as consideration in the 


deed of.sale or was a preliminary payment - 


on account of interest as alleged by de- 
fendant, made as a condition of granting 
the ‘conveyance for a further sum- of 
- Rs. 480, . 

We have no hesitation in holding on the 


evidence that defendant has established . 


his allegation that Rs. 300 was a prelimi- 
nary payment and that no part of, the con- 
sideration specified in the sale-deed has 
been paid.. - 

It is, however, argued that, even if it be 
conceded that the purchase money has not 
been paid, nevertheless’ the transfer has 
been completed by registration, the title 
to the property is with plaintif and she is 
still entitled to a decree as prayed. . i 

The authorities cited on behalf of plaint- 
iff do not, however, support the ‘contention 
that she is under the circumstances entitled 


MAUNG MON 9, MA KIN of, 


There was no recital of receipt of con- - 


355 


to evict defendant unconditionally and.td 


_Yecover- mesne profits. 


. in Ponnayya Goundan v: Muttu Gouda” 


'-(L), it was undoubtedly held that . registras“ 


tion constitutes a sufficient delivery to pass 
the interest in the land sold. 

That was a case where earnest money had 
been paid. But the important point is 


. that plaintiff was merely given a decree for 


specific performancé on payment of the 
balance of the purchase money. ` 
Ia Baijnath Singh v, Paltu (2), it was Keld 


. that in.a sale of -immoveable property non-' 


payment of the _purchase money does not 
prevent the passing of the ownership of the 
purchased property from the vendor to the 


` purchaser, and the’purchaser can, notwith- 
- standing such non-payment, maintain a suit 


for possession, . : 

In that case similarly a decree was given . 
for delivery of the property on payment of 
the purchase monéy. 

Assuming, therefore, for the purposes of 


the argument that the effect of registration 


of the sale-deed was to pasa the title in the 
property to plaintiff, she would only be 
entilled to obtain- possession of the suit 


` property on payment of the purchase money 


agreed upon, Rs, 480, 
_ {t should, however, be observed that there 
is authority for the proposition that. where 
a transfer is intended to be effected only in 
the event of a certain condition being ful- 
filled and, that condition not being fulfilled, 
effect is not given to the intention to trang- 
fer, no property passes, Soke! 

16 cannot be laid down as an invariable 
rule that mere registration of aninstrument 
without reference to other circumstances 
operates to transfer the property; vide the 
Madras case of Ramalinga Mudali v, 
Ayyadurai Nainar (3). Ss 

The Advocate for plaintiff expresses his 
willingness to pay Rs. 480, if we find againat 
him on the facts, and the Advocate for de- 
fendant admits that plaintiff is entitled: to. 
possession on payment of Rs, 480, 

The decree of the District Court will, 


-_ therefore, be set aside and plaintiff will be 


given a decree for possession on payment ` 
of Rs. 480 within one month of the date ‘of 
the decree. f te 
‘Plaintiff to pay the costs in both Oourts, . 
Hf plaintif fails to, pay the‘ burchase 
money within the specified period: the suit 


(1) 17 M. 148; 6 Ind. Dee. (x. s.) 100. . > 
(2) 30 A. 125; A. W. N. (208) 38; 5A. L. J, 96, 
(3) 28 M, 124; 14 M. L. J, 493, - 
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will stand dismissed with coste- in both 


Courts, 
AL Ns Ay 


“Suit dismissed, 


ewa 


“ QUDH CHIEF COURT. 
Srconp CIVIL APPBAL No. 1 oF 1927. 


September 20, 1927. 


- Present:—Mr. Justice Hasan and, 


“Mr, Justice Misra. 


MATHURA—DerEenDanT—APPELLANT 


versus 


His Hicuness Maharana Sir UDEY 


“BRAN SI 


NGH—PLAINTIFF AND ANOTHER— | 


DEFENDANT— RESPONDENTS. 


< Landlord 


and tenant—Abadi—Sale of house by 


tenant—Absence of. eale-deed—Landlord, _ whether’ 
entitled to invoke . doctrine of part-performance— 
Transfer amounting to abandonment—Landlord’s 
night to re-enter—Duty to pay sale price to tenant. 

- A tenant occupying ‘a house in a village abadi sold 
his house. without” the consent of the proprietor. 


He received 


part of thé consideration, and put his 


transferee in possession but no sale-deed was exe- 


outed. Ina 


the house together with the site thereof : 


Held, (1) 


suit by the proprietor for possession of 


that the plaintiff was not entitled to 


invoke the doctrine of part performance as he was 
not privy tothe transaction on which. the estoppel 
rested; [p. 361, col 2 . 

(2) that the transfer amounted to an abandonment 
on the part of the tenant, which entitled the plaintiff 


to enter into 


possession; [%bid.} 


(3) that the plaintiff must take the abandoament 
with all its incidents, one of the incidents being the. 
payment of the sale price to the transferor. ip. 362, 


col. 1.) 


” Azmat-un-nissa v, Ganesh ‘Parshad (1) and Mahabir 
Parshad v. Umun Shankar (2), followed. ê 


| Second 


appeal from a decree of the 


Subordinate Judge, Rae Bareli, dated the 
22nd September, 1926, reversing that of the 
Munsif, Rae Bareli, dated the 3rd June, 


1926. 
The app 


eal came on for hearing before 


Misra, J., who made the following Order of 


Reference 


ORDE 


to a Bench. 


Š 


R.—This is an appeal arising 


out ofa suit brought by the Maharana of 
Dholpore for ejectment of the defendants 
from house No. 180 situate in village 
Bainti; District Rae Bareli, of which he 
ia the landlord. The suit was brought on 


the alleg 
Mathura, 


ations that defendant No. 1 
was his riyaya (tenant) occupy- 


ing hoyse No. 180, in the abadi of the 
said village; tbat he- sold the house to 
defendant No. 2, Parai Din, without the 


yosent 0 


£ the plaintiff, and that the sale 


was: not good because of a custom pres 
valent inthe village by virtue of which 


a tenant could not sell his house without 


the permission ofthe landlord. | 
Defendant No. 1 contended thathe had 
not sold the house but had only tempo: 
tarily given: it to defendant No. 2 for 
occupation on rent. } . a 
Defendant No. 2, however, asserted that 
the house had actually been sold to him 
for Rs. 112-8, out of which he had paid 
Ra. 62-8 once previously and the remain- 


‘ing amount of Rs. 50 subsequently on the . 


day when he had gone to occupy the 
house. He, however, alleged’ that no sale- 
deed had been executed. He denied the: 
custom alleged by the plaintiff. E 

The three main contentions, therefore 
for trial were whether the house had 
actually beensold by defendant No. 1 to 
defendant No.2; whether the sale price, 
Rs. 112-8 had been paid in full; and whe-. 
ther the custom prohibiting. tenants , to 
sell their houses had been in existence in. 
the village. ` i 

The learned Munsif of Rae Bareli, who 
tried the suit, held that defendant No. l's 
story that “he had let out his house- on. 
rent to defendant No.2 was untrue; that ` 
the house had actually been sold to defend- 
ant No: 2 for Rs. 112-8 and that the custom 
alleged by the plaintiff had been establish- 
ed. Healso found that although there 
was a contract forsale yet because there 
was no sele-deed executed no title passed - 
to defendant No. 2 and there was no 


- completed sale, and thus no cause of action 


accrued to the plaintiff. On this view of 
the case he dismissed the plaintiff's suit. 
. On appeal the learned Subordinate Judge 
of Rae Bareli agreed with the findings. 
of the learned Munsif on the question of . 
custom and also on the question. of the 
contract for sale. He, however, did not 
agree with the view taken by the learned 
Munsif with regard to the cause of action. 
He was of opinion that because defendant 
No. 2 had been put .in possession by 


- defendant No. 1 under & contract for sale 


and also because a portion ` of the price 
bad been paid to defendant No. 1, that was 
enough to constitute a gale which could 
give the plaintiff a cause of action. Being 
of this opinion he allowed the appeal and 
decreed the plaintiff's claim. aes 

In second appeal on behalf of the defend- 
ant No. l it is contended before me that 


the view of law taken by the learned 


(108 £6, 1097) .. -Matura v, tory BIAN etxon, - 


Subordinate Judge is erronéous-and that 
under s.64-of the Transfer of Property 
Act no sale could bé completed without 
the execution of a registered deed. It 
was. further contended that - the- receipt 
(Ex. B-1) was inadmissible in “evidence to 
prove the contract-- forsale-relating to the 
house, i f 


The point of law involved in this appeal - 


is an important one which ia likely to 
affect a number of -cases arising in Oudh 
out of similar circumstances, I am, therefore; 
of opinion that this is -a fit case for 
decision by a Bench of two.Judges of thia 
Court. I, therefore, refer it to 8 Bench: 
under s, 14 of Act IV of 1925. -- ` ? 
Mr. D. K. Séth, for the Appellant, © _--~ 
Mr. Radha Krishna, for Mr, Bisheshar. 
Nath, for the Respondent. © =: se st 
. JSUDGMENT.—This is the appeal -by: 
Mathura, defendant No. 1, from the decree 
of the Subordinate Judge of Rae Bareli, 
dated the 22nd of September, 1926, revers- 
ing the decree of the Munsif of the’ same 
place, dated the 3rd of June, 1926.5 - -> 
< The plaintiff is the proprietor _of the- 
village Bainti, ParganaKumhrawan, District - 
Rae Bareli: -Hə claims possession of a 
house together with the site thereof. which ’ 
formerly belongéd to. Mathuřa, defendant 
No.l. The plaintiff's case is that Mathura 
gold. the house to .Paridin, defendant. 
No._2;. that under the village custom 
the. sale was invalid, Mathura having no 
right to transfer the house and -that in 
the right of the proprietor of thesite he 
is entitled to the possession of the house 
together with the land.on which it stands, 
Mathura’s defence was that he had made 
no sale but that he had transferred posses- 
‘sion of the house in question to Paridin. 
on an agreement of rent being. paid by 
Paridin for the occupation of the house. 
Paridin admitted the sale, f . 
The consideration for the sale is found 
by the Court below to be the sum. of 
Rs. 112-8 and ac@ording to the lower 
Appellate Court Paridin has- paid only 
Rs. 25 as part consideration of the sale. 
No sale-deed was executed and on that 
ground the trial Court dismissed the 
suit: On appeal the lower Appellate Court 
has come to the conclusion that the sale 
must be held valid in spite of the absence 
of a registered deed for that purpose on 
the ground that there has been part- 
performance in relation to that transaction, 
the vendee having paid a part of the. 


Bl 


considération and the vendor having deliver- 


-ed possession in pursuance thereof, 


In appeal it is argued on behalf of the 
sander that the view taken by the Court 


- below- as to the application of the doctrine 


of part-performance was erroneous. On. 
the side of the respondent the -argument 
in support of the decree of the Court 
below is that the findings of the Court 
below that Mathurahas parted with the house 
altogether .and that he has put Paridin in 
possession thereof and has received Rs. 25 
towards the consideration of the transfer 
establish acase of abandonment by the 


‘tenant who kad no other right in the. 


house ‘except that of occupation. This 
being so, it is argued that the plaintiff 
being the owner of the land on which the 
house standsisentitled to enter into posses 
sion. f 
Weare of opinion that the appeal fails 
on the ground now urged on behalf of the 
respondent. The doctrine | of part-pere 
formance is clearly one of equitable estoppel 
and the -pláintiff-respondent not being. 
privy to the transaction on which the 
estoppel rests can take no advantage of it, 
The sale even in the absence of a register- 
ed deed toevidence it may be an effective 
sale by reason of the estoppel as a transac- 
tion between the vendor and the vendee 
but there the estoppel ends. The argu- 
ment-on the side of the respondent: based 
on “abandonment, ib seems tous, must be 
accepted. The facts found by the Court 
below clearly establish that Mathura has 
transferred - the possession of the house to 


‘Paridin for consideration and has thereby 


relinquished all his rights in the said 
house. That being so, the abandonment 
on the part of Mathura is complete and 
as the transfer - which he has made is 
invalid both for the reason of there being 
no registered document to prove it and 
also for the reason that such a transfer is 
forbidden by the village custom the trans- 
feree acquires no rights under that trans- 
fer. His possession, therefore, is that of a 
trespasser and the owner of the land is 
entitled to eject him. This principle was 
considered by one of us in the case of 
Azmat un-nissa v. Ganesh Parshad (1) and 
was followed by a Bench of two Judges 
in the late Court of the Judicial Commis- 
sioner of Oudh in the case of Mahabir 
, (1) 83 Ind. Gas. 51; 28 O. O. 119; 100. & À. L. R. 


1805: 11 O. L. J, 750: L. R. 6 A. (O0) 6; A. L R. 1925 
Oudh 262; 1 Q, W. N. 515, 


Bea. 


that those. caseg’ were rightly decided, - 


There remains one matter to be consider- ` 


‘ed in this case and that: is the question 
of consideration for the transfer: 
lower Appellate Court has found that the 


consideration was a sum of Rs. 112-8, Ib. ..” 


_ has further found that only Rs. 25 have 
' been paid by. the vendee to the vendor 
in‘part-payment of that consideration. We 
have held that this act of transfer amounts 
to the abandonment and thatthe abandon- 
ment gives to the plaintiff the right to 
enter into the possession of the subject- 
matter of the transfer. The plaintiff 
obviously, therefore, must take the abandon- 
ment with all its incidents, one of the 
incidents being the payment of Rs. 112-8 
to Mathura, the transferor. The abandon- 
ment rests on its consideration for it. 


Without the consideration there was no 


abandonment, Out of this’sum of money 
the vendor has already received. Rs. 25 


from the vendee. The vendor, therefore,’ 
is still entitled to the balance of Rs. 87-8: 


and the vendee is entitled to the refund 
of the Rs.25 on the failure of the con- 
sideration which has now happened by 
the effect of our decree which _compells 
him to deliver possession to the plaintiff. — 

We accordingly confirm the decree of 
the Court below but delete from it the condi- 
tion allowing the vendee Paridin to remove 
the materials within two months and in 
lieu thereof we direct that the plaintiff 
shall deposit in Court a ‘sum of Rg, 112-8. 
before he is allowed toenter into. posses- 
sion of the house. In the event of such 
‘deposit Mathura, the vendor, willbe entitl- 
ed to. Rs, 87-8and Paridin, the vendes, to 
Rs, 25 out of the same, This S 
should be made within one month from 
to-day. In the event- of de 
plaintiff's suitshall stand dismissed with 
costs in all the three Courts. Batin the 


event of compliance with the direction as. 
to the deposit the plaintiff will get his costs - 
from Mathura, defendant No. 1, to the ex-, 


teat ofone half and from Paridin, defendant 
N>. 2, to the. extent of the other half in 
both the Courts below. The parties will 
bear their own costs in this Court. £ 


an. ° Decree accordingly. 

A., N. A. | = ; 5 

(2) 85 Ind. Cas. 527; 2 O -W.N.22; 100. & A.L. R. 
1310; L. R. 6 A. (04) 39; 12 O. L. J. 258; A. I. R. 1925 


Oudh 319; 28 0: Ç. 18e 


l MEA HYRA BIBI i. TACEMI NARAYAN, 
Parshad v. Uman Shankar (2). We toink- 


The - 


deposit ` 
default the. 


(flee Olea) 


PATNA HIGH COURT. 
Privy CogngiL Appeat No. 23 oF 1927. 
November 2, 1927, 
_ Present :—Sir Dawson Miller, KT., > 
Chief Justice, and’ Mr. Justices Adami, | 
Musammat HIRA BIBI—ApPPELLANT , 
| “© Versus 
LACHMI NARAYAN AND OTEERS— 
ii - “RESPONDENTS, ` 
Civil Procedure Code (Act V of 1903), se. 109, 110—_ > 
Duty of High Court to determine whether point of law - . 
is substantial. he S A , 
In dealing with an application for leave to appeal. 
to the Privy Council although it is no part of thè: 


- duty of the High Court to prejudge the case on tha . 


merits, yet at the same time it is the duty -of the 
High Qourt under the provisions of s. 110 of tha 
Civil Procedure Oade to determine where a point 
of law arisesfor discussion on appeal to His Majesty 
in Council whether there is any substance in - that 
point. In order to entitle the appellant to appeal 
there must be not-merely a question of law buta 
substantial question of law in the appeal which it ig 
sought to prefer to His Majesty in Council. [p. 363, col, 
1 P - - k ki $ 


“` Application for leave.to appeal against the ` 
decision of “Mr. ` Justice Das and Mr, 
Justice: Kulwant Sahay passed in M. A. Na: - 
245 of 1926. = ma 
Messrs. H. Imam and A. Prasad, for the 
Appellant. wae | i 
Messrs. S, M. Mullick and S. N. Roy, for 
the Respondents. ` g 


JUDGMENT. 


Miller, C. J.—The question for . deter- 
mination’ in this case is whether there ig 
any substantial question of .law for deci- 
sion by their Lordships of the Privy Council 
if this application for leave to appeal should 


-be granted, A 


The facts shortly stated are thase :— 
The respondents obtained in the High Court 
a mortgage decree against six dulendants 
including Hira Bibi. Hira Bibi ani the. 
other defendants appealed from the deci- 
sion ofthe High Court to His Majesty in, 
Council.. Pending that avpeal the appel- 
lants applied fora stay of execution of the 
decree. of the High Court dnd astay was 
granted on certain terms. -The appellants. 
provided asecurity bond jointly which con- 
tained . the following provision :—‘ We, 


therefore, do declare and give out in writing . 


that if the Privy Council Appeal No. 57 of 
1921 be decided against us (the executants 
No3. 1 to 6) and the decrev holders take 


` out the execution of the. decree and the 


entire decretal amount be not recovered by 
them from the value of the morigaged pro- 


` perty; in that case the decreas holders shall 


be entitled toregover the balance of the 


[108 1; 6.1087) © 


from the properties specified in this Becurity `: 


bond.”..A second bond-for an amount of .- 
Rs. 10,000 was subsequently-executéd .-con-- . 


taining similar terms:. i a 
The, result of the. -appeal .to: the- Privy.. 
Qouncil was that the appeal on behalf of- 
five outof the six executants of the bond | 
failed. but the appeal on behalf of Hira 
Bibi succeeded on the ground that her: 


signature had not been properly attested. - 


The suit was aceordingly dismissed: as 
against her but the decision was affirmed 
as against the other five executants. In’. 
these circumstances execution - proceeded 


against the mortgaged property which proved . 


insufficient. Thereupon the decree-holders 
Bought to take out execution: against the: 
security provided by the two bonds already 
referred to. The defendants, the judgment- ` 
debtors, contended that as the suit had 
failed against one of the executants, there- 
fore, the security bond was no lon ger avail- 
able. Alternatively, as I understand, it was 
urged that at all events that proportion of 


the security bond which represented the.. 


proportionate interest of Hira Bibi should 
be freed from execution, - - Tei 

Both the trial Court and this Court on 
appeal decided-against the contention of the 
judgment-debtors and held that the security 
bond - was available for the unrecovered: 
balance of the mortgage. ` : 

From that decision Hira Bibi seeks to 
appeal to His Majesty in Council and the 
only question which arises is one of the 
interpretation of the security bond in suit. 


In ‘dealing with an application of this sort- 


. I fully appreciate that itis no part of-the: 
duty of the Oourt to prejudge the- case on 
the merits but at the same time it is our 
duty under the provisions of -s,- 110 of the - 
Civil Procedure Oode to determine where a 
point of law arises for discussion on appealto . 
His Majesty in .Council whether there is: 
any substance in that point. In -order to 
entitle the appellant to appeal there must 
be not merely a question of law but asub- 

2- stantial question of law in the appeal which 
it issought to prefer to’ His Majesty in 
Council. We must, therefore, make up our 
minds on thit point, Speaking for myself 
I have ‘not the slightest doubt that the 
decisions of the trial Court and of the 
High Court-on appeal were right and that 

“no other interpretation could be given to 
the wordsof this security bond. I must,- 


therefore, hold that there ‘is-no substantial 


SARDAR SINGH.» GiNGa BAKNSH SINGH, oe 
decretal amount to the extent.of Rs:-35,090.- 


-this course is thatif we should 


468, 


question of law for determination by His 


Majesty in Council and dismiss the present , 


application. > -> ' < 
Another matter’ which induces-me to take 
grant leave, 
although of opinion that the appeal. does 
not really involve asubstantial question of 


Jaw, thenall the expense of prepating the 


case for appeal to His Majesty in Council 
will be incurred and if our opinion should 


be wéll founded the expense would be - 


éntirely . wasted. I.think in the ‘cireum- 
stances, taking the view which we do, that it 
is much more desirable that we should dis- 
miss this application and the appellant, if 
she isso advised,can apply without any 
considerable expense to His Majesty in 
Council for special leave to appeal, If it 
should turn out that the view which I have 
now expressed is not the correct view she 
would undoubtedly obtain special leave to 
appeal and no great harm would be done. 
In these circumstances it seems to me that 


this application’ must be dismissed with’ 


costs, Hearing-fee five gold 
Adami, J.—I agree. 
B. K. P. 
ArN; A 


mohurs, 


ened 


' OUDH CHIEF COURT. 
First Oivin APPEAL No, 63 oF 1996, 
March 22,1927, ` ` 
Present:—Sir Louis Stuart, Kr., Chief 
‘Judge, and Mr. Justice Reza, 


Application dismissed, 


SARDAR SINGH AND OTHERS—DEFENDANTS | 


—APPELLANTS 


versus : 
GANGA BAKHSH SINGH anp OTHERS . 


— PLAINTIFFS —REBPONDENTS, 

Oudh Civil Courts Act (XIII of 1879), s. 87?—Suit’ 
for- redemption—Limitation—Mortgage ` of` 1795 = 
Award recognising mortgage, whether gives 
of action. , 2 

The plaintiff's predecessors-in-interest had exe- 


cuted a mortgage to the. defendant's predecessors in . 


1795. There was nothing to show what the terms 
of the mortgage were. In 1858 there was some dis- 
pute between the parties, the matter was referred 


to arbitration and an award was made by which the 


defendant's predecessors were held 
in possession until the amount due 
mortgage-bond was 
by the plaintiff : : : uae 

Held, (1) that the claim to redeem the mortgage of 
1795 was barred under s. 37 of Act XIII 041879 as 
there was nothing’ to show that there was any term 
in the instrument of mortgage and that such term. 
had not expired before the 13th February, 1856 ; Lp: 
365, col.2.]. > x 


entitled to remain 
; to them under the 
paid. Ina suit for fedemption: 


t 


fresh cause . 


TTE NGA 
(2) that the award did not amount toa fresh mort- 
gage and did not give a fresh cause of action. [itid]: 


“ First appeal against a decree of the 
Additional Subordinate Judge, Sultanpur, 
dated the 2sthof January, 1126 ; 
"Messrs, A. P. Sen and H. K. Ghosh, for 
the Appellants. . ce ats ' 
Messrs. Bishestwar Nath Srivastava and: 
Bishambhar Nath Srivastava, for the Re- 
spondent. | p 3 


JUDGMENT.—This is a defendants’ 
appeal against a decree allowing redemp- 
tion of a 3 annas 6 pies share in the village 
of Sarmai in the Sultanpur District. 

The history of the case. is a long one, 
Itappears that at some time about 1795 
A. D. some person, whose name ib unknown, 
mortgaged with possession to another 
person, whose name is unknown, a 3 annas 
6 pies share in the village of Sarmai, 
. There is nothing to show to whom the 
rights of the mortgagor and the mortgagee 
descended until the yeer 1856, when it is. 
admitted thata certain Gajadhar Singh as 
representative-in-interest of the mortgagee 
was in possession of’ the 3 annas 6 pies 
share in question, the. mortgagor's rights 
baing then held by a certain Ajrael Singh, 
who was the representative-in-interest of 
the mortgagor. In 1856 during the period of 
anarchy, when there was no. Government 
of any kind in the Sultanpur District, 
Ajrael Singh dispossessed Gajadhur Singh 
and obtained possession of the property; 
and we have it that in 1858 Gajadhar Singh 
and Ajrael Singh referred ‘their claims to 
- possession to the decision of certain arbi- 
trators who made an award (Ex. 5)on the 
hth of January, 1858. It was alleged by- 
Ajrael Singh in subsequent proceedings that 
on the 22nd of February, 1858, Gajadbar 
Singh executed an acquittance under which 
he renounced all his rights to the mort- 

gaged property which remained with Ajrael 

Singh. During the First Regular Settlement, 

Gijadhar Singh instituted a claim in res- 

pect of this 3 annas 6 pies share against 

Ajrael Singh, The claim was brought in’ 
the Settlement Courts, the plaint béing 

Ex.8. His claim was dismissed by the 

Assistant Settlement Officer in Ex. 10 onthe 

23th of June, 1865. Gajadhar Singh appealed 

to the Commissioner, who onthe 25th of- 
August, 1865, by Ex. 11 allowed his claim 
` and placed him in possession of the 3 annas 

6 pies share in question as mortgagee. In, 
that Regular Settlement, however, his name - 


-of January, 
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was recorded not as mortgagee but as pro- 
priestor, and the name of himself and the. 
names of his successors in interesf have 


- been recorded as proprietors ever since. The 


present suit has been instituted by a young 
man called Ganga Bakhsh Singh, who has 
established thatheis the representative-in- 
interest of Ajrael Singh. He has sold 


.6/7ths of his claim to the second ` plaintiff 
. Bhabhut Singh, who does not appearto : 


have any connection with the family. The 


claim has-been brought against the succes- : ` 


sors-in-interest of Gajadhar Singh andisa : 
elaim for redemption of the property, It . 
has been decreed by the trial Court. ; 
` In order to understand the questions for - 


decision in tbis appeal it is necessary to 


consider carefully the exact nature of-some 
of the former proceedings. The task of the.. 
Courts has been rendered difficult in this . 
respect owing to the fact that the evidence 
of these proceedings is contained almost 
entirely in certified copies -of documents, 
many of which were procureda number of. 
years ago. These certified copies, on the | 
face of them, are inaccurate in many 
places, the copyist having clearly inserted 
wrong words to an extent which frequently _ 
turnsa passage into a meaningless collec- 
tion of words. But we have sufficient 
materials. before us to arrive at a reason- 
able construction on every thing of import- 
ance. The first-document that we shall 
consider is the plaint (Ex. 8) which. was - 
presented by Gajadhar Singh to the Assist- 
apt Settlement Officer. In this plainthe 
states distinctly thatin the year 1265 Fasli 
(1857-58) Ajrael Singh with the arei-tence 
of a certain taluqdar had dispossesred him 
(Gajadhar Singh) from the possessicn of tle 
3 annas 6 pies share, which he held. as 
mortgagee, without redeeming the mort- 
gage; and he asks that porsesrion shculd 
be awarded to him as it was held in times 
gone by. We can only construe this plaint 
as showing that Gajadhar Singh was suing . 
on the basis of the mortgage which was 
executed about 1795 A.D. In his plaint he 
makes reference to the award (Ex. 5) of 8th 
A 1858, but only as .evidence 
of the truth of his claim. He -in no way 
bases-his claim upon the award. - The facts,, 
as subsequently found were that although 
the deed of mortgage of 1795 was in exist- 
ence on the 8thof January, 1858, and was ' 
shown: to the arbitrators, thedeed had 
afterwards passed out of the possession of 
Gajadhar Singh, and he, therefore, relied 
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upon the award (Ex. 5): in’ order to prove 


that such a deed had existed. We now | 


come to the award (Hx. 5). We have 
checked the translation in the paper-book 
and have noted the criticism of the learned 
Counsel for the respondents. 


the passagés of importance: — 
“Ajrael- Singh and Gajadhar 
Sarmai kave both.come fer arbitration in 
respect to their dispute as tothe debt and 
the share of the village. Having heard what 


the parties have tosay, having read their | 


document? and heard their witnesses 
it is decided that the bond in favour 
- of Gajadhar Singh isacompletely genuine 
deed. Ajrael Sin.h must pay Rs. 1,810 6 6 
and give 3,146 maunds #5 seers of grain to 
Gajadhar Singh, Ño long as the money and 
grain are not given he is not to have posses- 
sion of the share.......,....... Ka 

We now come to the decision of Mr, 
Gibson, the Assistant Settlement Officer 
(fix. 10), Mr. Gibson found that the award 
(Ex. 5) and the acquittance (which isnot 
before us) were both genuine documents. 
He found that in some manner or other 
Ajrael Singh had recovered possession of 
the share in 1857 and that then the arbi- 


trators had made the award (Ex. 5), but ` 


that after that award was made Ajrael Singh 
had paid up the full amount which the 
arbitrators had ordered him to pay, .that 
Gajadhar Singh had then given hima full 
acquittancé, and that thus all liability.on 
the mortgage having been’ wiped off, Ajrael 
Singh was entitled to retain possession as 
full proprietor. Upon these findings he 
dismissedthe claim. Mr. Reid, the Com- 
missioner, accepted the facts that a-mort- 
gage of 1795 had. bsen executed and that 
Gajadhar Singh was holding possession of 
the 3 annas 6 pies share under the terma 
of that mortgage in the year 1857. He found 
that Ajrael Singh had then dispossess- 
ed Gajadhar Singh and that Gajadhar 
Singh had. then called in the aid of the 
arbitrators who framed the award (Ex. 5). 
. Mr, Reid found, however, that Ajrael Singh 
had not paid anything to Gajadnar Singh; 
. and oo our constructicn of his judgment he 
did not find that the deed of acquittance was 
a genuine. document,” Holding thus that 
Gajadhar Singh was entitled as a mortgagee 
and holding that the mortgage had not 
been satisfied he restored Gajadhar Singh 
to possession, H < 
Now it would be observed that oọrdiaarily 


We find that . 
the following is the correct translation of . 


Sin gh of . 
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the claim of the present plaintiffs to redeem 
would have béen a- claim to redeem the 
mortgage of-- 1795; but such a claim 
was, on the face of it,a bad claim. Apart 
from anything else a claim to redeem that 


‘mortgage could only succeed under the 


‘contained any such. term, 


provisions of s.37, Act XIII of 1873,if it 


- were shown that the instrument of mort- 


gage had fixed a term within which the 
property comprised therein might be re- 
deemed and such: term had not expired 
before the 13th of February, 1856. Itis 
impossible to say thatthe mortgage of 1745, 
which had -disappeared before 1855, 
and thus the 
provisions of s. 37 effectively prevent- 
ed a claim to redeem the mortgage of 
1795. The plaintiffs-respondeats: clearly 
foresaw this difficulty for they have based 
their claim upon the award (Ex. 5), assert- 
ing that that award was in effect a novation 
which created a new mortgage. Thelearn- . 
ed Counsel for the respondents in support 
of this view has suggested to us thatthe 
arbitrators, who made that award, were not 
concerned only: with a single transaction 
of mortgage, but that they were concerned 
with a variety of disputes between Gajadhar 
Singh and Ajrael Singh, only one of which 
was in respect of the mortgage of 1795, and 
that they arrived atan arrangement by which 
the 3 annas 6 pies share was to be placed 
in possession of Gajadhar Singh in satisfac- 
tion of the total amount due to him under 
these several heads witha fixed amount to 
be paid by Ajrael Singh for redemption of 
the property. Even ifthis were a correct 
construction of Ex.5, it would be difficult, 
in our opinion, to consider that such a 
transaction created a mortgage, but itis 
unnecessary to discuss that question as, on 
our construction of Hx. 5, we do not con- 
sider that theré was any general diapute 
before the arbitrators, As we read Ex. 5 
we find that all that it says is that Gajadhar 
Singh, who had beenin possession under 
the mortgage of 1796 had.been put out of 
possession by Ajrael Singh, that Ajrael 


‘Singh’ had justified his action by denying 


the validity of the deedof 1795, and thar 
the arbitrators, finding the deed of 1795 
to baa genuine deed, had ordered Ajrael 
Singh to restore possession to Gajadhar 
Singh and had laid down that the amount 
due under the terms of the deed Of 1795 
for redemption of thé property was 
Rs. 1,840 6-6 in cash and- 3,146 mauads 35 
seors- of grain, We read the award aş 


? 


. stantial h E 
based on inferences, whether involve substantial guesa ' 


- tion of law. 
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t 


‘creating ‘nothing new. It was no more 


than a decision that Gajadhar Singh was 


. . entitled to hold possession ofthe property 
and that the amount due under the deed © 


for its redemption by Ajrael Singh was 
the amount which we havealready stated. 


In ‘these circumstances the plaintiffs-re- . 


spondents have no right to redeem. ”, 
The defendants hold the .property as 


- the > successors in-interest of the’ original. 


- mortgagee under the deed of 1795, and as 


underthe provisions of s.37, Act XIII of 
1879, no suit can be. brought for the re- 


demption of that : mortgage, the plaintiffs’ - 


suit should- have been dismissed. We 
accordingly allow..this appeal and direct 


_.that the plaintiffs’ suit shall stand dis- 
. missed. The - plaintiffs 


will pay. their 


„own costs -and those of the contesting de- 


fendants in both Courts, |. ; | 
EAN A - Appeal allowed. 
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question of law,” meaning of —Findinge 


The term “substantial question: of law” in s. 110 
‘of the Civil Procedure Code merely means ‘a question 
of substantial importance as between the parties to 


< the case. It does not imply a substantial question of 


law of general importance.’ [p. 366, col. 2] 


Raghunath Prasad Singh v, Deputy Commissioner of - 


Partabgarh (2), followed. . 


-A finding of fact does not necessarily involve a: 


_ question of law merely because it is based to some 


extent on inferences drawn from other facts. [p. 368, 
col. 1:] ne tite ttt : : 
Application for leave to appeal to the 
Privy Council against the’ judgment of 
thé Judicial Commissioner's Oourt, (Mr, 
Findlay, J. O., and.Mr.. Macnair, Offg. A, 


J.C.) in First Appeal No, 71 of 1925 dated 
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Applicant. 
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_ defendant- applicant 
Ramlal, has applied for leave ‘to-appeal to 
the Judicial Committee of the Privy Council 
against the judgment and decree of this 


` Court, dated Ist April, 1927, in First Appeal 


No: 71 of 1925.* f e 
. The only question involved in the said 
judgment was as to whether the. gift of 
Mouza Ekodi granted to Harpriabai was one | 
for maintenance only, or was an absolute 
one. The judgment of this Court affirmed 
the judgment of the Court. below and held 
that the said grant was merely a mainten- 
ance one to Harpriabai and her.children. 
Shé admittedly had no heirs and, there- 
fore, the: village was held to have rightly 
reverted to the plaintiff-non-applicant. It 
“is not disputed that the value of the sub- 
ject-matter in dispute, both in the Court of 
first ‘instance and of appeal to His Majesty 
in‘ Council, is above Rs. 10,000. What the 
_defendant-applicant, therefore, has to estab- 
lish, before leave to appeal can be granted, - 
is that a substantial question of -law is 
involved in: the case. -There has béen con- 
siderable difference of judicial opinion as to 
the meaning of the term “substantial ques- 


. tion of law” in-s. 110 0f of the Oivil Pro- 


cedure’ Code. One school of opinion has 
„been to.the effect that the said phrase 
implies a substantial question of law of 
general importance and not merely one of 

substantial importance as between the pare ` 
ties ‘to the suit: cf. Bishambhar Nath v. 
Muhammad Abaidullah (1), This matter 
has now been set at rest by the decision of 
their Lordships of the Privy Council in 
Raghunath Prasad Singh v. Deputy Com- 
missioner of Partabgarh (2). Their Lord- 
ships have therein. definitely laid down 
thatthe term." substantial question of law" 


_mérely means such 4 question as between 
`. the parties in the case involved. 


If remains; therefore, to decide whether, 
in-thecircumstances of the present case, 


“such a substantial question of law can be 


said to be. outstanding.. The learned 
Counsel for the defendant-applicant bas 


“pointed out that the evidence, on which 


the Bench of this’ Courtcame to the cons 
-elusion it did, fell into five sections: (1) 
(1) 19 Ind. Cas, 213; 46 A. 227; A. L. R. 1924 All 


(3) 102 Ind. Cas. 889; 2 Luck, 93.31 O. W, N, 4953 


“ACT R. 1927 P. O. 110; 4 O. W: N. 515; (1927) M. W. 


Ny 519; 26 L. W.70(P.0). e 
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certain oral evidence; (2) a Will (Ex. D-9); 
(3) certain - evidence of a practice in this 
zemindart of making provision for unmarried 
daughters and female relatives by giving 
them agrantofthe profitsof a village for 
maintenance; (4) a statement made by 
Harpriabai herself; and (5) certain settle- 
ment entries referred to in para. 10 of the 
‘judgment of this Court. ` : a 

` Phe oral evidence produced by the de- 
fendant and bythe plaintiff alike was held 
by the Bench to bé unconvincing. Mr. Bose 
has urged that the remaining evidence is 
‘almost wholly documentary, so` that our 
‘decision depended upon the -right con- 
struction of documents. He cites a rémark 
of their Lordships ofthe Privy Council in 


‘Fateh Chand v. Kishan Kunwar.(3): E 


“The right construction of dccuments 
is a question of law which Judges in second 
appeals are not, by sa. 584 and 585 of the 
Code of Civil Procedure, precluded from 


considering by any finding of a lower Ap- - 


pellate Court, based upon such documents.” 
But the construction of the passage 


relied on inthe Willis of a very minor- 


importance in the present case and forms 
only one ofthe number of bases on which 
our findings ‘stand: and’it cannot, in our 
opinion, be maintained’ that there’ is any 


valid doubt regarding the meaning of, 


Musammat Harpriabai's statements or of 
the correct interpretation of the settlement 
entries: We do not consider, then, that 
there is any question regarding the right 
construction of a document which is of 
substantial. importance as between the 
parties to the suit. g - 

It is next urged that as we have arrived 
at a decision on a question of fact—namely, 
whether the grant was one for Musammat 
‘Harpriabai’s life only or in perpetuity—by 
drawing inferences from certain facts 
which we held to be proved, our findings 
involve a question of law. In support of 
. this contention, the learned Counsel refers 

“us to a number of rulings. In Nafar 
` Chandra Pal v.` Shukur Sheikh (4), where 
their Lordships of the Privy Council 
‘stated :— 

“Questions of law and of fact are some- 
times difficult to disentangle, The proper 


(8) 16 Ind: Cas. 67; 34'A. 579 at p. 585; 16 C. W. N. 
1033; 23 M. L. J. 330; 12M. L. T. 413; (1912) M. W. N, 
1065; 10 A. L. J. 335; 14 Bom. L. R. 1090; 170. L J, 
1; 39 I. A. 247 (P. 


0.). ` 
(4) 51 Ind, Cas, 760; 46 O 189 at p, 195; 23 0. W, N. 
B43 2 L, Wi 552; 45 1. A, 183 \P, O), : 
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legal effect ofa proved fact is essentially 
a question’ of law, so also is tha question 


-of admissibility of evidence and the ques- 


‘tion of whether any evidence has been 


` offered '`on one side or the other; but the 
“question whether the fact has been proved, 


-when evidence for and against has been 
properly admitted, is necessarily a pure 
question of fact.” 

- In Surendra Nath Roy v. Dwarka Nath 
Chakrabutty (5), Sanderson, C. J.; remarked 


_as follows :— > ; 


one remembers’ that the 
question which it is desired to argue is this, 


` whether upon certain given facts or data 


the tenancy'is ‘to be regarded as one at 
will or one of a permanent nature; it seems 
to me.that this is a matter in which a sub- 
stantial question of law is involved.” 

And in the same case, Mookerjee, J. 
made the following observations at. page- 


.129*— ; 


“The only other question is, whether the 
decree appealed against, which isin affirm- 


, ance of the decree of the Court immediately 
below, involves.a substantial question of 


law, As already explained by the Uhief 
Justice, the question in controversy relates 
to the nature of the’tenancy held by the 


‘defendants under the plaintiffs ; was that 


@ permanent tenancy or-a tenancy termin- 
able by notice to quit? The District Judge 
has in effect accepted the findings `of the 
Court of first instance, but he-has‘ drawn 
from those findings a conclusion precisely 
contrary to that drawn by the trial Court, ` 


. The question thus is, what inference may 


legitimately be drawn from the facts found, 
and this. clearly is a mixed question of fact 
and law, as appears from a long line of 
case reviewed in Mahoram Sheikh Chaprasi 
v. Telamuddin Khan (6) and Rajah Makund 
Deb v. Gopi Nath Sahu (7).” jis: 

In aroiher case, the facts of which are 
somewhat apposite to those of the - present 
case, viz., Satgur Prasad v. Raj Kishore Lal 
(8), the point involved was the nature and 
effect of the possession of property by a 
Hindu widow. There were two alternatives, 
viz, that her possession was only in lieu 
: (9) 35 Ind, Oas. 605; 44 0.118 atp. 125; 24 O. la 
J, 350, 21 0. W. N. 530. © . 

(6) 13 Ind. Cas. 606; 15 O. L J. 220; 16 O W.N. 567; 

(7) 25 Ind. Cas. 286; 21 ©. L. J. 45, een’ 

(8) 55 Ind. Cas. 486; 42 A. 152; 11 L. W, 384; (1920) 
M. W. N. 3; 24 O. W. N. 394; 38 M. L. J, 259: 18 A Li 
J, 235; 2 U. P. L. R, (P. O.) 55; 22 Bom, L. 18 451; 46 
I A, 197; 27 M. L. T. 200 (P 0), 
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of maintenance, and the other that it was 
„adverse possession. Such a question had to 


ided by legal inferences drawn from ` : E 
ee, tie ) A August 18, 1927. 


-documents. The opinions of the Oourts, 
although concurrent, were held not to be 
. findings of fact; and where wrong _ con- 
clusions had been drawn from such infer- 


‘ences, their Lordships-held it was their duty- 


interfere: : i 
s We are, however, unable to agree that 
whenever - the decision .of a certain fact is 
‘pased to some extent on inferences from 
other facts it can be said that a substantial 
question of law is involved. The present 


defendant-applicant attempted to support 


eory of absolute gift-by oral evidence 
oo te kan -have been. -disbelieved. 
Tt was -the applicant who urged that it 
could be inferred from the terms of a Will 
(Ex.. D-9) that the grant was in perpetuity, 
and the conclusion to which we came was 
that no such inference could be drawn. 
We held that the admissions of Musammat 
Harpriabai could not be: reconciled with 
the position which the defendant is now 


taking up. We laid some stress on the , 


entries made at the settlement aud relied . 


on evidence that there was a practice in 
this zemindari of givingto daughters and 
other female relatives grants of villages 


for maintenance: the existence of this prac- . 
although it, did not amount to any-. 


thing likea custom within the. technical 
meaning of the term, was a fact which 
supported the position of the plaintiff. Our 
finding is based, to a very large extent, on 
theclearadmissions of Musammat Harpriabai, 
applicant’s predecessor in-title. - We do not 
consider that the correctness of our decision 
depends on the answer given toany sub- 
stantial question of law. | oa 

- For these reasons we are of opinion that 
the present appeal cannot be said to involve 
a substantial question of law as between 
the parties and we are unable, therefore, to 


certify the present case a8 one in which.. 


“leave to appeal should be granted. The 
application is -accordingly dismissed ; the 
applicant must bear. the non- applicant's 
costs. We fix Rs, §0as Counsel's fees. 
G. R, De Application rejected, 
ANA |. NA 
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RANGOON HIGH-COURT, 
Civit MISCELLANEOUS APPLIGATION No, 99. 
i ~. oF 1927. a 


. Present:—J ustice Sir Benjamin Herbert 
i Heald, Kr. * oar 
UPO THHIN AND oTakas—AppPLioants - 
` Versus - . 
.O. A. O. K. R. M. Fıum—Non-ÅPPLICANT. 
Civil Procedure Code (Act V of 1908), O. XXI, r..63, 
0. XLVII, r, 1—Specific Relief Act (I of 1877), s. 42 
—Suit for mere declaration by -person who has not 
‘preferred claim or objection, whether maintainable— 
Review—Omission to argue point of law fully—No, 
.ground for review, . . - 
A person who has failed to make a claim or ob- - 
jection under O. XXI, r. 58 of the Civil Procedure 
Code is not „entitled to sue for a mere declaration 
under O. XXI, r. 63 of the Code, -where he is able to 
seek further relief. [p.370,col.1.] ~ ae Nee 
` . Wamanrao Damodar v. Rustomji Edalji (1), Raghu- 
nath Mukund v. Sorosh K.R. Kama (2), Kristnam 
Sooraya v. Pathma_Bee (3), Societa Coloniale Italiana 
v. Shwe Le (4), Chan Tat Thai v. Ma Lat (5) and 
“Meyappa Chettiar v. Maung Po Thein (6), distingu- 
‘ished. : i B 
~ An application for review on a point of law 
cannot be maintained on the ground that that: point 


‘of law was not fully.argued. [p. 370, col, 2] 
Mr. U. Pu, for the Applicants, 


JUDGMENT.—The facts of this case 
‘are set out in my judgment in Oivil 
Second Appeal No. 493 of 1926 of this 
Oourt, In that: judgment I said ‘in effect 
that because the present applicants had 
not applied forremoval of the attachment, 
when the property which they claimed was 
attached, they were not entitled to institute 
‘a suit- under the provisions of O. XXI; r. 
‘63 in respect of that property and | that 


. because they were notin possession ofthe 


property and would be entitled to posses- 
sion of itor of part of itin case they eg- 
tablished the claim which they desired to 
make, they were barred by the proviso to 
s. 42 of the Specific Relief Act from suing 
for a bare declaration of their title orin- - 
‘terest in the property. ` ` Ka S 


Applicants ask me to review my finding 
on that point. Their learned Advocate con- 
tends now, as he contended at the hearing 
.of the appeal, thata suit -lies under 0. 
, T. 63, even if there is no application 
for removal of the attachment and - that 
the applicants’ suit was brought undér-the 
provisions of that rule.. ar MAN 

In support of his contentions he has now 


- cited a number of cases, some of which 
“were not cited at the hearing of the aps - 


peal, : f 
The earliest of the cases cited ia that af 
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Wamanrao Damodar v. Rustomji Edalji 
(1). ‘In that case the mortgagee of certain 
properties obtained a decree for the sale 
of the properties. After the decree was 
made, but before the sale or proclamation 
of sale, the mortgagor’s brothers claimed 
that the mortgaged properties were owned 
by them and the mortgagor jointly. The 
Oourt ordered that their claim should be 
notified in the proclamation for sale. The 
mortgagee then filed a suit against them 
for a declaration that his mortgagor was 
sole owner of the properties. The question 
arose „whether such a suit lay under s. 42 
of the Specific Relief Act and the Court 
held that it did lie. That case is clear- 
ly no authority for the contention that 
a suit such as the present lies either under 
O. XXI, r. 63 or under s. 420f the Speci- 
fic Relief Act, since there was in it no 
question of the application of O. XXI, r. 
63, or the corresponding provisions of the 
earlier Code of Civil Procedure and it 
does not appear that the mortgagee was 
able to seek -further relief than a mere 
declaration of title against the defendants, 
so that the proviso to s. 42 would be no 
pa to his suit under the Specific Relief 
ct. 

In the case of Raghunath Mukund v. Sarosh 
K.R. Kama (2) a number of creditors ob- 
tained decrees against different persons, 
each of whom was alleged to be owner of 
a certain mill, and in execution of their 
decrees each of them attached the mill as 
belonging?to hisjudgment-debtor. Raghu- 
nath applied for removal of one of the 
attachments but his application was dis- 
missed. He then fileda suit -under s. 283 
(now O. XXI, r. 63) of the Code, not mere- 
ly against the creditor whose attachment 
he had opposed, but against all the credit- 
ors who had attached the property. It 
was contended that under s. 283 he could 
sue only the creditor whose attachment he 
had opposed but it was held that the sum- 
` mary remedy given bys. 278 (now O. XXI, 
r. 58) of the ‘Civil Procedure Code to a 
person whose property has been wrongful- 
ly attached is alternative with the more. 
elaborate one by way of suit, which heif 
so minded may adopt, and that the object 
of the section isnot to deprive a claimant 
of hisremedy by suit but to give him, 
if heis diligent, a more speedy and sum- 
mary remedy. This may be true, but if 


1) 21 B. 701; 11 Ind. Dec. (N. s.) 471. . 
5 (a 23 B, 266; 12 Ind, Dec, (N, 8.) 176,- 
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the claimant prefers the remedy by suit 
his suit will be subject to the limitations 


imposed by lawon such suits, and ifit is 


a suit for a bare declaration if may be 
barred by the proviso to s.42 of the Speci- 
fic Relief Act, , 
The next case is that of Kristnam Sooraya 
v. Pathma Bee (3) where it was held that 
the proviso tos. 42 of the Specific Relief 
Act does not operate so as to take away 


from a party against whom an order has 


been made under ss. 280, 281 or 282 (now O. 
XXI, rr. 60, 61, 62) of the Code the special 
right conferred by s. 283 (now O. XXI, 
r. 63) tosue for a declaration of his title so 
far as it is affected by the order which he 
seeks to impeach. It is clear that that case 
cannot be regarded as an authority on the 
questions which arise in the present case 
since in this caseit is admitted that there 
was no order made under O. XXI, r. 60. 

Applicants’ learned Advocate has men- 
tioned also the case of Societa Coloniale 
Tialiana v. Shwe Le (4). In that, case the 
decree-holders attached certain property 
and the defendants in the suit applied for 
removal of the attachment, While that 
application was pending, the decree-holders 
filed a suit for a declaration that the pro- 
perty belonged to their judgment-debtor. 

The decision was in these words “It is 
admitted now that Chap. VI of the Specific . 
Relief Act does not apply to the case . . 
:.. but I think there is no doubt that 
plaintiffs have aright of suit quite inde- 
pendent of s 283, Oivil Procedure Code. 
That a person who claims to be the owner 
of attached property has such a right was 
laid down in Raghunath Mukund v. Sarosh 
K. R. Kama (2) and there is no reason why 
the decree-holder should not have a like 
right of suit provided he has attached the 
property and his right to attach it has been 
disputed.” The facts of that case differ 
from those of the present case in that in 
the present-case there has been no applica- 
tion for removal of the attachment, and it 
may be mentioned that a Bench of this 
Court has already expressed dissent from 
the view taken in that case that independ- 
ently of s. 42 of the Specific Relief Act and 
of the provisions of O. XXI, r. 63, a decree- 
holder who has attached propeyty and 
whose right to attach has been disputed has 
aright to sue fora bare declaration of his 
judgment-debtor's title, . 

(3) 29 M. 151, - : 

4) 41, B, R 252; 14 Bur. L, T, 135, 
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. The decision. in the case.cited above was 
mentioned by a Single Judge of the Chief 
Court in the caseof Chan Tat Thaiv. Ma 
Lat (5) which was not officially reported 
but to which the applicants’ learned Advo- 
cate has referred. In that case a decree- 
holder had attached certain property in 
execution of his „decree but had subse- 
quently withdrawn the attachment, and 
the learned Judge said that although he 
was not entitled to sue under O. XXI, r. 63, 
for a declaration of his judgment-debtor’s 
title to the property, he was nevertheless 


entitled to sue for such a declaration under . 


the Specific Relief Act. This may or may 
not be correct, but even if it is correct it is 
clear that ifthe plaintiff sues under the 
Specific Relief Act his suit will be subject 
to the limitations imposed by that Act and 
one of.those limitations is contained in the 
proviso tos. 42. - . 
The last case to which thé learned Advo- 
cate has referred is the case’ of Meyappa 
Chettiar v. Maung Po Thein (6). In that 
case there was no attachment but the dec- 
ree-holders sued for a declaration of their 
right to attach certain properties in execu- 
tion of their decree and. was held that such 
a suit did not come within the purview of 
s. 42 of the Specific Relief Act. It may 
be noted that that is the -case referred to 


above, in which doubts were cast on the 


correctness of the decisions in the cases of 

ocieta Coloniale Italiana'v. Shwe Le (4) 
and of Chan Tat Thai v. Ma Lat (5). It is 
clearly no authority for the proposition that 
such a suit as the present falls within the 
provisions of O. XXI, r, 63, or that if it is 
a suit under s. 42 of the Specific Relief 
Act it would not be barred by the proviso 
to that section. 

Iam still of opinion that applicants were 
bound to makea claim or objection under O, 
XXI, 1.58 if they desired to sue fora bare. 
declaration under O, XXI, r. 63, and that 
although the provisions of O. XXI, r. 63, 
would not debar them, in case they failed 
to make a claim or objection under O. XXI. 
r. 58, from suing for, any relief to which 
they might be entitled, their suit, if it was 


a suit for a bare declaration, would be. 


barred by the proviso tos. 42 of the Specific 
Relief Act if they were able to seek further 
relief thên a mere declaration and omitted 
todo so. Inthe judgment which is under 


(5) 33 Ind. Cas. 124; 9 Bur, L, T. 89, 
TH 95 Ind, Cas. 98; 4 Rang, 22; A, I, R, 1926 Rang, 
pay paka ae © i 
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teview I held that they were entitled to 
claim further relief and as they. ‘omitted to 
do so, their suit was,in my opinion, rightly 
dismissed as being barred by that proviso. 
The present application is in effect an 
application for the re-hearing- of the appeal. 
on a point of law on the ground that that 
point was not fully argued. I do not think 
that that isa good ground for review and 
asI am not satisfied thaf there was any 
ground for review within the meaning of 
O. XLVII, r. 1, I reject the application. 
ALN, A. Application rejected, ` 





MADRAS HIGH COURT. 
SzconD OivIL Appsa No. 1118 oF 1924, 
May 5, 1927. 

Present:—Mr. Justice Devadoss and 
Mr. Justice Jackson. 
GANAPATHI AYYAR AND ANOTRER— 
PLAINTI FFS—ArPELLAN1S Ps 

versus 

RANGASWAMI IYENGAR (DEAD) AND ~ 
oTaERs—Derenpants Nos, 1 TO 3 AND Least 

REPRESENTATIVE OF DuFENDANT No, 1— 
RESPONDENTS, 

Hindu Law—Alienation—Suit. to set aside aliena- 
tion by guardian—Consideration binding to extent of 
half—Decree, form of. - 

In a suit by a minor to set aside an alienation: 
made by his guardian where the amount of con-, 
sideration which is found’ not binding upon the, 
plaintiff is large, Courts: will not be justified in 
allowing the vendees to retain a portion of thé pro- 
perty purchased by them. In such cases the proper dec- 
ree would be to give a decree to the plaintiff for pos- 
session of the property sold, and give a charge to 
the defendants for the amount found binding on the 
plaintiff. 

Where out ofthe consideration of Rs. 1,500 and 


Rs. 600 for two sales, the binding portions were 
Rs. 912 and Rs. 407 respectively: 


_ Held, that the sales should be set aside on payment 
by ‘the plaintiff of the binding amounts. 


Second appeal against the decree of the 
Court of the Additional Subordinate J udge, 
Trichinopoly, in A. S. No. 36 of 1924 (A. B. 
No. 7 of 1923, District. Court, Trichino- 
poly), preferred against that of the Court 
of the District Munsif, Turiayur,- at 
Trichinopoly, in O. S.No. 768 of 1920 (0.8. >- 
No. 241 of 1918, District Munsit's Court, 
Srirangam), - : 
- FACTS.—The plaintiffs sued to set aside 
two alienations by-their mother as their 

uardian executed the same day, by two 
documents Exhibit 1 for Rs, 800 in favour 
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of the 2nd defendant in the case, and Ex. II 
for Rs. 1,500 in favour of the Ist defendant... 
The learned District Munsif held that out 
of the consideration only Rs. 397. and 
Rs. 745 respectively were for discharge of 
binding debts and, therefore, for necessary 
purposes and accordingly set aside the 
sales and gave the plaintiffs a decree for 
possession on: payment of the said amounts. 
On appeal, however, the learned Subor-’ 
dinate Judge held that having regard to 
the circumstance that both the sales were 
on the same date and there were necessary 
debts of the family to the extent of Rs. 1,319 
‘made up of Rs. 407 partly utilised in respect 
of the alienations in favour.of the lst de- 
fendant, but with the consent of the de- 
fendants held that the sale Ex. II was en- 
tirely binding on the plaintiffs with a direc- 
tion:to defendantsto pay Rs. 181, the balance, 
and also held that the sale in favour of the 
lst defendant was not binding to’ any 
extent. 3 
Accordingly in modification of the decree 
of the lst defendant, plaintiffs .were held 
- entitled to the property dealt with by 
Ex. I and also to Rs, 181 from the alienee 
under Ex. II. ; 
The plaintiffs preferred a second appeal. - 


Mr, T. V. Muthukrishna Iyer, for the Are. 


pellants. 


Mr, A. Srirangachariar, for the Respond- 


ents. 
JUDGMENT.—The only point in this - 


second appeal is whether the Ist and 2nd 
defendants should be allowed to retain a 
portion of the property purchased by them 
or whether they should be allowed to have 
only a charge for the amounts found bind- 
ing upon the plaintiffs. The District 
Munsif decreed possession of the plaint 
property and gave acharge to the defend- 
ants Nos. 1 and 2 forthe amounts binding 
on the plaintiffs. The Subordinate Judge 
has modified the decree by allowing de- 
fendants Nos. 1 and 2 to retain a portion of 
the property purchased by them. It is 
found by the Subordinate Judge that out 
of the consideration of Rs. 1,500 for Ex. II 
only Rs. 912 was binding upon the plaintiffs, 
` and out of the consideration of Rs. 80u for 
Ex. I only Rs. 407 was found binding upon 
the plaintiffs. In these circumstances, the 
question is whether the Court would be- 
justified in giving defendants Nos. 1 and 2 
any portion of the property purchased by 
them, When the consideration which is 
found binding upon the plaintiffs, ie a little 
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more than half, it would not be right- to 
allow the transaction to stand to any extent, 
We cannot lay down any hard and fast 
rule as to the form of the decree in cases of 
this kind. But where the amount of con- 
sideration which is found not binding upon 
the plaintiff is large, the Courts will not be 
justified in allowing the .vendees to retain a 
portion of the property purchased by them. 
In uch cases the proper decree would be 
to give a decree to the plaintiffs for posses- 
sion of the property sold and give a-charge 
to the defendants for the amount found 
binding on the plaintiffs. We, therefore, 
set aside the decree of the Subordinate 
Judge and restore that of the District 
‘Munsif with costs here (one set) and the 
lower Appellate Court. The amounts found 
due by the Subordinate Judge will stand. 
The memorandum of objection is dis- 
missed with costs. : 
VN. V. Appeal allowed: 
| Cross-objections dismissed, 


e 


CALCUTTA HIGH COURT. 
Appeal FROM APPELLATE DEorEs No, 2460 
or 1923. 

January 5, 1926, 

Present :—Mr. Justice Ouming and 
Mr. Justice B. B. Ghose. 

DEVEN MANDAL AND OTAERS— 
PLAINTIFFS— APPRLLANTA 
VETSUS 
DHURBA KUMAR MANDAL AND OTHERS 
—DEFEN DANTS—RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 11-A— 
Execution of decree—Resistance to delivery of posses- 
sion—Suit to recover possession—Limitation. 

A obtained a decree against B for possession and 
obtained symbolical possession against B in execution 
of -his decree. When A wanted to take khas posses- 
sion by removing certain huts he was resisted by 
C who claimed to be a tenant in his own right, 
The Executing Court rejected A's application for 
possession on the 28th February, 1918. A sued Cfor 
possession on the 10th December, 1919: 

Held, that the suit was barred under Art.-11-A 
of Sch. I of the Limitation Act as it was not institut- 
ed within one year from the date of the order re- 
jecting A’s application for possession, -[p. 372, col. 
1 P 


Appeal against the decree of “the Sub- 
ordinate Judge, Third Court of 24-Par. 
ganas, dated the th August, 1923, reversing 
that of the Munsif, Second Court, Baruipore, 
dated the 29th June, 1921, 


2a 
‘Babu Ramgati Sarkar; for the Appel- 
lante: - - TT ‘ 


Babus Biraj Mohan Mojumdar and 
Jotindra Nath Sanyal, for the Respond- 


_ ents. 
JUDGMENT. a 
B. B. Ghose, J.—Theonly point involv-- 
ed in this appeal is whether the suit is 
barred by limitation. The trial Court made 
a, decree in favour of the plaintifis. On 
‘appeal by the defendants that decree ‘was 
` reversed by the Subordinate Judge who 
held that the suit was barred by one year’s 
‘rule of limitation under Art.11-A of the 
. Indian Limitation Act. -What happened - 
was this—the ‘plaintiffs obtained.a decree 
against third persons-in a previous suit... 
In execution of that decree they obtained 
symbolical possession against the’ judg-. 
ment debtors. They, however, wanted to 
remove certain huts’ which were on the 
land and to take khas possession, These. 
huts were claimed by the defendants who 
resisted the plaintiffs in taking possession 
oa the ground that they were on the land 
as’ tenants in their own right. The Execut- 
ing Court rejected the plaintiffs’ applica- 
tion “for khas possession on the finding that 
the defendants were on the land in their 
own right. That orderis dated the 28th. 
of February, 1918. The present suit was 
brought on the 10th December, 1919, that 
is, more than one -year after the order was 
passed. The suit is evidently barred by - 
Art. 11-A of the Limitation Act. 
The appeal must, therefore, be:dismiss- 
ed with costs. i : - 
Cuming, J.—I agree. ee 
AN ` Appeal dismissed. 


ALLAHABAD HIGH COURT, - 
Fiast OIVIL AFPEAL No. 538 or 1924. ` 
July 28,1927.: _ 
` Present :—Mr. Justice Sulaiman and Mr, 
| Justice Banerji. oo 
UMRAO-SINGH—Derenpant—AppELLaNt 
pacar Nn versus - : 
` Musammat MOHAN KUNWAR aND 
` ANOTHĘ8&—PLAINTIFF AND DEFENDANT — 
RESPONDENTS. ; ? 
Agra Pre-emption Act (XI of 1922), s. 4, cls. (1), (2), 
($)—Applicgability of Act to sale-deeds executed before 


Act came into force—Wajib-ul-arz—Contract of pre- - 


emption for fixed period, effect of—Partition of 
_ mahal subsequent to wajib-ul-arz—Proprictor's right 
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J. 373; L, R. 6 A. 337 Oiv, 
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to pre-emption, whether confined-to each new mahal ` 
—Death of pre-emptor—Right. of heir to continue, 


suit. 
Clauses (1), (2) and (3\of's.4 of the Agra Pre-emp- 
tion Act, 1922, are not applicable to asale-deed execut- 


si before the coming into force of the Act. [p. 372, col, , 


i Sarju Prasad v. Bhagwati Parsad (1), followed. 


A centract for pre-emption for a fixed period of- 
. settlement would last during that period only and 


will not bind the representatives of the parties for 

all time to come. [p. 373, col. 2.) . 

_ Aulad Ali v. Ali Athar (2), distinguished. : _ Š 
Where a village which was a single mahal at the 

time ofthe preparation of the wajib-ul-arz is sub- 


- sequently partitioned, the right of the proprietors 
tö pre-emption under the: wajib-ul-arz must, in the . ' 


absence of evidence to the contrary, be confined to 
each of the mahals newly formed and the proprietors 
of one mahal cannot claim a right of pre-emption in 
respect of shares in other mahals. |p. 374, col 2.] 
The heir of a person entitled to pre-emption, who 
becomes @ co-sharer by succession to the latter, is 


entitled tc continue a suit for pre-emption instituted | 


by the latter even though such heir was not a co- 
sharer when the sale-deed was executed or when the 
suit was filed. 

-‘Quere.—Whether a suit for pre-emption can be 
maintained by the heir of a’ deceased pre-emptor 


unless the heir himself has a preferential right as 


against the vendee. [p. 374, col. 1.] 

First appeal from the decree: of the Sub- 
Judge, Aligarh, _ D 

Mr. K. N. Laghate, for the Appellant. 
| Messrs. A. Sanyal and Peary Lal Banerji, 


for the Respondents. 


. JUDGMENT. - 
“Sulaiman, J.—This is a défendant’s 
appeal arising out of a suit for pre-emption. 
A number of grounds are taken in appeal 
which I proceed to consider seriatim. The 
first point is that the Court below has erred 
in applying the provisions of the Agra 
Pre-emption Act. This contention is well- 
founded. The sale-deed was executed on the 
23rd: June, 1922, long before the new Act 
came into force. As held in. the case of 
Sarju Prasad v. Bhagwati Prasad (1) the 
Agra Pre-emption Act came into force on 


[ibid] k 


` 


the 17th February, 1923. Section 12, cls. (1), - 


(2) and (3), relied upon by the Court below 
in its finding on issue No. 1, have, therefore, 
no application. The second ground ofappeal 
challenges the finding as to the existence of 
custom and is intended to deny the prefer- 


ential right of the present plaintiff, Musam-: -© 
The third ground . 


mat Mohan Kunwar. 
asserts that the entry in the wajib-ul-are of 
1872 was a record of contract which has 
ceased to have-any binding effect after the 
expiry of that settlement. 


(1) 88 Ind, Oas. 297; A. I. R. 1925 All, 542; 28 A, L, 
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The evidence in support of the custom of 
pre-emption consists of entries in the 
wajib-ul-araiz of 1269and 1281 Faslis. Under 
para, 22 of the first wajib-ul-are an offer 
has first to be made to a near brother, 
and if he refuses to take it then to the 
lambardar of the other thok, and, if he re- 


fuses:to take it, to anyone else. Under’ 


para. 18 ofthe second wajib-wl-arz the first 
offer has to be made to jaddi co-sharers, and 
if they refuse to take the property then to 
the proprietors of the village and if they 
also refuse to take it then to anyone else. 
Though there are slight differences in the 
“two categories I do not think that these 
two records are contradictory. Under the 
first wajib-ul-arz it might not have been 
intended that a near brother would have 
the first right even though he was not a 
co-sharer. In any case there was nothing 
strange if subsequently the right of rela. 
` tions was limited and made conditional on 
their being co-sharers. I, therefore, think 
that the presumption of custom raised by 
the entry in the wajib-ul-arz of 1281 Fasli 
has not been rebutted by anything in the 
earlier wajib-ul-arz, and that a custom 
exists. nah e 
_ In this connexion I should like to dispose 
‘of the contention raised on behalf of the 
respondents, that even if the record were 
not one of custom it would, under the 
Fall Bench case of Aulad Ali v.. Ali Athar 
(2), bind the present parties. Even if we 
assume that the original parties to the con- 
tract of 1281 Fasli were dead, and their repre- 
sentatives were Sheobaran Singh the original 
plaintiff, and Bhup Singh, the vendor, the 
contract would not -be subsisting after the 
expiry of the settlement. No doubt in the 
Fall Bench case the agreement had pro- 
vided that the executants can transfer the 
properties among themselves, that is, one 
executant can” transfer it to the other and 
that in case of transfer to another person the 
other executant will acquire it by pre-emp- 
tion, and yet the Full Bench held that the 
offer had to be made, not only to the exe- 
ecutant, but to their representatives also. 
Even though Shah Nasiruddin, the vendor 
in that case, was himself a party to the con- 
tract, and the pra-emptor was a representa- 
tive of the other party, the Bench have not 
laid any stress-on ‘this fact but have laid 
down that sucha contract of pre-emption 
- binds the parties and their representatives. 


(2) 100 Ind. Cas. 683;-A. I. R. 1927 All. 170; 25 A. L. 
J. 289; 49 A. 527 (F. B`). - 
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No contention appears to have been at all ` 
advanced that on a true interpretation of 
the document in dispute in that case it 
was the intention to confine the right to 
the parties only. It was assumed that it 
did not. In cases where the contract js 
for a fixed period of settlement the ordi- 
nary intention is that the agreement would’ 
last- during that period only, and I am 
unable to hold that the Full Bench case ‘ig 
‘any authority for the proposition that even | 
when on a true interpretation of an agree- 
ment, the contract is limited toa fixed period 
of time it will bind the representatives of. 
the parties for all time to come. The point 
considered by the Full Bench was the ques-, 
tion of law whethers the agreement bound 
the representatives, and not the interpreta- 
tion of the deed of agreement. In the case 
of Mohammad Jan v. Fazal-ud-din (3) I had 
expressed the dissenting view that a con- 
tract of pre-emption was a contract in per- 
sonam which would bind the parties there- 
to, and though in case of a breach by either 
of them it could be enforced against his 
representatives, neitherjparty,had any power 
to contract on behalf of his descendants that 
they should make an offer to the descend- 
‘ants ofthe other party before transferring 
In my opinion 
there was a difference between a contract 
entered into by the parties for themselves 
and one entered into on behalf of their de- 
scendants, as the breach in the latter case 
would be a _ breach committed not by 
any party himself but by his descendants, 
‘I had thought that such a contract could not 
bind an indefinite class of descendants, 
generation after generation, and to bind 
them for an indefinite length of time, It 
is that view which has been overruled by 
the -Full Bench. Where, however, the 
intention of the parties thatthe contract 
should remain. in force between them- 
selves only, or only for a fixed period of 
time, is quite clear from the language of 
the document itself and the attending 
circumstances, it cannot be held that the 
contract nevertheless remains in. foree for 
all time to come aud for all. generations, 
According to the admitted pedigree the 
original plaintiff Sheobaran Singh and the 
vendor Bhup Singh were the grandsons 
of Bhim Singh, whereas the vendee is 
descended not from.Bhup Singh but from 
Bhim Singh's, great- grandfather ° Nazib 


-_ (8) 85 Ind. Cas. 482; 46 A. 514; 22 A. L, J. 400; A. I. 


R. 1924 All. 657; L. R.5 A. 761 Oiv. 
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Bingh. It is, therefore, obvious that the 
plaintiff Sheobaran Singh could claim to 
be the jaddi (descended from a common 
ancestor) co-sharer with the vendor Bhup 
Singh within the meaning of para. 18 
of the wajib ul-arz of 1281 Fasli. It 
could never have been the intention that 
persons descended from a much remoter 
common ancestor are to be placed on the 
same footing as those from a nearer common 
ancestor. If such a view were accepted 
then in many cases persons of the same 
caste living in a village :would all become 
of the same status if they can trace descent 
from some . common ancéstor however 
remote. I am, therefore, of opinion that 
Sheobaran Singh should be treated asa 
jaddi co-sharer with Bhup’ Singh -as against 
the vendee who is descended froma much 
remoter ancestor. é > < 

The learned Vakil for the appellant con- 
tends that even if Sheobaran Singh had 
a preferential right against the vendee his. 
widow Musammat Mohan Kunwar has not, 
because she is nota jaddi co-sharer with 
the vendor and that inasmuch as a success-- 
ful plaintiff must havea subsisting right 
of preference till the time of the :passing 
of the first Court’s decree that suit cannot 
succeed. If the effect of the Fall Bench 
ruling in the case of Wajid Ali v. Saban (4) 
is that the right-to.sue survives .it would 
moan that the heir of a deceased plaintiff 
can continue the suit and obtain a decree 
on the -strength of the right-of his deceased 
predecessor and not necessarily on the 
strength of his or her own right. In this 
view it would be immaterial whether 
Musammat Mohan Kunwar has herself a pre- 
ferential ¿right as fagainst the vendee. But 
“the learned Vakil has.invited our attention 
to the case of Rartap Singh v. Daulat (5) 
where it was remarked that if the heir him- 
self has no preferential right as against the 
vendes the suit could not succeed. The 
. Judges who decided this last-mentioned 
case constituted the majority in the Full 
Bench. One-is, therefore, constrained to 
hold that the two cases were distinguish- 
able. The result would then be that the 
present case would be governed: by the 
principle underlying. the subsequent Divi- 
sion Bench case and not by that underlying 
the Ful? Bench case. 

Iam, however, relieved from expressing 


(@ 3 Tnd, Cas. 820; 31 A. 623; 6 A. L. J.'887; 6 M. L` 
(5) 22 Ind. Oag. 678; 36 A, 63; 12 A, L.-J. 18, 
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any final opinion on this question because I 
think that even Musammat Mohan Kunwar 
comes in the second category of pre-emp* 
tors and the vendee does not. 

The wajib-ul-arz of 1281 Fasli gives the. 
‘second right to theproprietors of the village. 
When this wajib-ul-arzg was prepared the 
-village was a single mahal. It. has sub- 
sequently been partitioned and co-sharers 
in one mahal have ceased to have any 
interest in the other mahal, No new wajib- 
ul-arz has been prepared, noris there any- 
thing to show that atthe time of the 
partition it was agreed that co-sharers in 
different mahals would, in spite of the - 
partition, have a right of pre-emption in. 
respect of the other mahal. The custom 
of pre-emption, no doubt, continues. But in 
the absence of any evidence to the contrary ` 
it must now be confined to each of the new 
mahals which have been formed, with the 
result that proprietors in one mahal cannot 
have any right of pre-emption as regards 
shares in the other mahals. The vendee, 
therefore, cannot claim to be on the same 
footing as Musammat Mohan Kunwar, who 
isa co-sharer inthe very mahal in which 
the property sold is situate. 

_Sheobaran Singh died after the institu- 
tion of the suit and before the first Court’s 
decree. His widow, Musammat Mohan 
Kunwar, was brought on the record as the 
legal répresentative of the deceased. She 
became a co-sharer by -succession to her 
deceased husband. : Even though she was 
not a co-sharer at the time when the sale-deed 
was executed or when the suit was filed, she 
“was entitled to continue the suit inasmuch as 
aright to sue survived. This point is settled 
by the view of the majority of the Full 
Bench case referred to above. The defend- 
ant-vendee is nota co-sharer in the mahal 
in which the property sold is situated. 
Muammat Mohan Kunwar isa co-sharer, -, 
She has thus even in her own right, prefe- , 
renceover the vendee. The case of Partap 
Singh v. Daulat (5), even ifit be assumed 
not to be in conflict ‘with the Full Bench 
‘case, is, therefore, distinguishable. 

The last two grounds deal with the ques- 
tion of consideration. The sale considera- 
tion was Rs. 6,690 cut of which Rs, 450 and 
Rs. 1,047 were left in deposit: with the 
vendee ‘for payment to Sheobaran Singh, - 
plaintiff. The [vendee made payments after 
considerable delay, viz., of five months and 
twoyears, but he paid Rs. 38-11-11 more, 
It isobvious that the vendee cannot claim 
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credit forthe excess sum paid. It was his 
duty to make the payments at once and, if 
he withheld payments he benefited bythe 
use of the money in his hands and was 
himself liable for any extra interest that 
might accrue in the intervening period. 
The plaintiff is not bound to pay more than 
the true sale consideration mentioned in 
the sale-deed. i 

I would, therefore, dismiss the appeal 
with costs. : ; 

Banerji, J.—I agree in dismissing the 
appeal. It is clear that the Agra Pre-emp- 
tion Act has no application as the sale-daed 
was executed on the 23rd June, 1922. The 
real question in the case is whether there 
isa custom of pre-emption and whether 
Musammat Mohan Kunwar hada preferen- 
tial right. I am of opinion that prima facie 
the wajib ul arz filed in the suit as evidence 
proves that there was a.custom of pre-emp- 
tion and nothing has been shown by the 
defendant to rebut the presumption raised 
by the wajib-ul-arz. It is unnecessary, in 
my opinion, to discuss the effect of the Full 
Bench case of Aulad Ali v. Ali Athar (2), 
as upon the finding of my learned brother 
‘with which I agree Musammat Mohan 
Kunwar comes in the second category of 
the pre-emptors and the vendee does not. 
The result of that would be that Musammat 


Mohan Kunwar would have a preferential - 


right. : 

The last ground urged as to the claim 
put forward that the vendee had to pay 
Rs. 300 more which should be paid by the 
pre-emptor, has no force, as the pre-emptor 
cannot be asked to recoup the vendee 
because he had to pay interest on account 
of his own laches. 


A. N.A. Appeal dismissed. 


MADRAS HIGH COURT. 
Crvit AppEaLs Nos. 16 anp 17 oF 1923. 
February 11, 1927. : 
Present :—Justice Sir Kumaraswami 
Sastriar, Krt., and Mr. Justice Devadoss. 
AREMALLA GURUNADHAM YOGI 
AND ANOTHExS—PLaINTIFFs—APPELLANTS 


; - Versus 5 
ARIMANDA RAGHAVAYYA (przp) 
AND ANOTAER— DEF8NDANTS— 


: RESPONCENTS. 
Civil Procedure Code (Act V of 1908), s. 92—Scheme 
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sutt—Sanction obtained from Advocate-Geneval sups 
pressing prior refusal by Collector, effect of—Small 
templein management of archakas—No proof of mis- 
management or misappropriation—Scheme, whether 
necessary. i 

The mere fact that a suit is filed for a scheme 
on an ex parte sanction by the Advocate-Generel 
is not by itself a ground for a scheme being framed, 
[p. 376, col. 2.) , 

Where an application was made to the Collector 
for sanction to file a suit ‘under s. 92, Civil Pro- 
cedure Code and sanction was refused by the Col- 
lector but the plaintiffs without bringing this fact 
to the notice of the-Advocate-General obtained an ex 
parte sanction: - 

Held, that this would not affect the right. of the 
plaintiffs to sue though it might be taken into ac~ 
count in considering the bona fides of the petitioners, 
[p. 875, col; 2.] 

A Court is not bound to frame a scheme for 
management where there is no proof of mismanage- 


“ment or misappropriation by the persons managing 


the trust and it is not in the interests of the en- 


` dowment that any scheme should be framed for its 


management. [p. 376, col. 2.] | 

Appeals against the decrees of the (Oourt. 
of the Subordinate Judge, Bapatla, in 
O. S. Nos. 69 and 70 of 1921. 


Messrs. P. R. Ganapathi Aiyar and V.. 
Krishna Mohan, for the Appellants. 

Messrs. S. Varadachariar, S. Subramania 
Sastri and C. V. Subramania Aiyar, for the 
Respondents. 


JUDGMENT. —These appeals arise out 
of two suits filed by two worshippers for a 
scheme for two temples..., .An application 
was made to the Collector for sanction to file 
the suits but sanction to file the suit was 
refused by the Collector and the present 
plaintifis without bringing this fact to the 
notice of the -Advocate-General got ex 
partesanction, As the sanction stands un- 
recorded (?) this would notaffect the right of 
the plaintiffs to sue though it may be taken 


into consideration in considering the bona 


fides of the petitioners. The plaints were 
filed on the 19th July, 1921,in both the 
They were adjourned from time to 
time for various reasons and finally on the 
24th August, 1922, t. e., more than a year 
after the suits were filed they came on for 


‘hearing. On that date it was adjourned to 


the next and on the 25th August, 1922, Ex- 
hibits were filed and the witnesses were 
examined. Then a compromise ' petition 
was filed and as the 2nd plaintiff on the 
one side and soñe of the defendants on the 
other side were absent, the cases was ad- 
journed tothe 28th. On the 28th theonly © 
person who objeeted tò the terms was the 
2nd plaintiff and the Judge finding that 
one of the plaintifis objected held that he 
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could not sanction the compromise although 
the other parties consented. He proceeded 
with the suit. The 2nd plaintiff's Vakil 
_ said he had. noinstruction to go on and the 
2nd plaintif did not examine any wit- 
nesses or proceed with'the suit. The learned 


Judge upon the findings on record held. 


that there was no ground for framing a 
scheme for these templesand he dismissed 
both the suits with costs. 


Two grounds are taken in appeal. The 
first is that on the materials before the 


Court a scheme ought to have been framed- 


and the second is that the Judge ought to 
have adjourned the case for the purpose of 
the 2nd plaintiff calling further evidence. 


`. As regards the adjournment-we think ‘that 


on the facts of this case the learned Subordi- 
nate Judge was right in refusing to adjourn 
the case any further. The parties ought to 
have been ready on the 25th with all their 
evidence; the case was one filed more than 
a year before the trial was taken up and 
the mere fact that a compromise Was sug- 

gested and a short adjournment was asked 
for is no ground for not going on’ with the 
case if the compromise fell through." We 
cannot say that the Judge ought to have 
further adjourned the case to enable the 
parties to call their evidence.” Itis alleged 
that the Pleader for the 2nd plaintiff de- 
clined to proceed with thesuit. No reason 
is, however, given as to why he declined 
to go on with the suit and there was no 
reason why if he refused, the plaintiff 
should not go on with any evidence he had, 
when the Judge refused to grant adjourn- 
ment. The Vakil filed no affidavit. On 
this part of the case the question is, whe- 
ther, having regard to the circumstances 
` of this case, the Judge ought to have 
further adjourned a part heard case which 
was going on and which was only in- 
terrupted because the parties said they 

wanted to compromise, [ do not think 
the facts in the affidavits show that there 


was any good ground for any further ad-_ 


journment. demos 


Turning to the merits, there.is no ground 
shown for any scheme being framed. There 
is no mismanagement -by the archakas 
which appears in the evidence. -The evi- 
dence shews that the yield was about half 
a putti per acre. The archakas had not 
only to maintain themselves out of the 
income but they had to see that the puja of 
‘the temple jwas properly performed and 
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the naivedyams and offerings tothe God ` 
presented daily. There is nothing in the 

evidence to show that the archakas are mis- 

appropriating the income and not perform- ` 
ing the services of the temple. Bo far as 
the temple is concerned, it appears from 
the Income Register that the archakas have 
always been in possession of the lands and 
utilising the rents and profits for the ser- 
vices of the temple and for the archaka 


` services which they performed, . The Inam 


“Service Register Ex. A, is dated 24th 
August, 1860. The statement of the then’ 
archaka is Ex.B. It is dated 1859 and 
shows that even in 1859 the archakas were 
in possession. There was no trustee of the’ 


temple and the lands were given for the 


-performance of the puja and observing the 
daily offerings of food. and light and other 
rites which have been going on in the same 
way and also for sivarathiri, navarathiri 
and sankaranthi festivals. There is no- 
thing to show thatthe puja has not been 
performed by the archakas or that any 
reason exists for a-scheme being framed 
for the purpose of taking the lands out of 
the possession of the archakas and vesting © 
it in trustees. No malversation is proved 
and the record does not show that the 
archakas set up any title in themselves to 
deal with the property as their private pro- 
perty. Eveninthe lease-deeds which are 
filed they have described the property as 
devadayam property. As regards the 
3 acres which are not covered by the main 
grant, they set up-a title of their own, but, 
prima facie properties outside the inam 
grant would be private properties unless it 
is shown that they have been acquired with 
the help of the funds ofthe temple which 
is not the case that is proved now before . 
us. The question shortly is, is there any 
necessity for any scheme ? Has there been 
, any mismanagement or misappropriation 

"of the properties and would it be in the ` 
interests of the temple to have an elaborate 
scheme vesting the property in trustees? . 
On the evidence the Subordinate Judge 

thought that there was no necessity fora 

scheme and we agree with him. Should 

the archakas in future do anything to the 

detriment of the temple or if they fail in © 
their duty, it will be time for a proper suit 
being filed and a scheme being asked. 


We do not think the mere fact that a suit .' 


is filed for a scheme on an ex parte sanction 
by the Advocate-General is by itself a 
ground for a:scheme being framed. 
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The appeals fail and are dismissed witk 
costs. rE 4 
The three miscellaneous petitions are also 
dismissed. 
V.N. V. Appeals and petitions dismissed. 
A, N, A, E - 


ALLAHABAD HIGH COURT. 
Sroonp CIVIL APPRAL No. 1085 or 1925. 
May 25, 1927. Pare 
Present:—Mr. Justice Ashworth and Mr. 
‘ Justice Iqbal Ahmad. 
BINDESHRI UPADHYA AND OTHERS 
— PLAINTIFFS— APPELLANTS 
versus CE: 
SITAL UPADHYA AND oruzrs— 


DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1903), Sch. T, Arts. 120, 126— 


Alienation by Hindu father—Possession not given to, 


alienee—Suit to set aside alienation—Limitation. 
Article 126 of Sch. I of the Limitation Act is not 
applicable to a suit by a Hindu to set aside his 
father’s alienation of ancestral property where the 
alienee never gets possession of the property under 
the alienation. In such a case the right of the‘son 
amounts merely to obtaining a declaration that the 


deed is invalid and the suit will be governed by’ 


Art. 120, . - 

Mr. A. P. Panday, for the Appellants. 

Mr. Uma Shankar Bajpai, for tho Re- 
spondents. j 

JUDGMENT.—This second appeal 
arises out of á suit brought by the plaintiffs 
for a declaration that a certain mortgage- 
deed, executed on 22nd May, 1915; by their 
father, defendant No. 1, in favour of defend- 
ants Nos.2 and 3 isinvalidonthe ground that 
their father executed the deed without legal 
necessity and that the property being an 
occupancy holding could not be transferred 
under the provisions of the Tenancy Act. 
Amongst other pleas the defendants took 
up thé ‘plea that the suit was barred by 
limitation. The trial Court applied Art. 
126, Limitation Act, and found that 
the suit was maintainable as ‘it was 
brought within 12 years of the date 
of the alienation impugned. In first 


appeal the District Judge held that Art. 126, 


Limitation Act, was not-applicable inas- 
much as the plaintiffs were not asking for 
possession but only for a declaration. It 
has been explained to us that the plaint- 


ifis could not ask for possession, inasmuch - 
as, even if the deed in suit be set aside, 


` YAHYA ALLY SAHEB #@, SHORMTARY OF STAT YOË INDIA. 


377 


the defendants are in possession under 


- previous mortgages. 


The sole point argued before us in this 
appeal is that the lower Appellate Court 
was wrong in refusing. to apply Art. 126. - 
It is argued that Art. 126 will apply even 


though the father’s alienee does not get’ 


possession. of the mortgaged property in 
cases where the “interest actually mortgaged 
was not capable of physical possession, We 
are unable to accept this proposition. It is 
sufficient, in our opinion, to refer to the 
decision of Murajalli Hunia Goundan v. 
Ramaswami Chetti (1). Article 126 is doubt- 
less based upon the principle that a son’s 
knowledge of alienation byhis father ordi- 
narily arises when he sees the alieuee in pos- 
session. In cases where the alieneenever gets 
possession, no limitation can arise’ under 
s. 126. In such cases the right of the-son 
will amount merely to obtaining a declara- 
tion that the deed is- invalid. The limi- 
tation prescribed for sucha suit is s. 120, 
namely, six years. In this case six years 
having elapsed from the date of the aliena- 
tion impugned, the suit was rightly held by 
the lower Appellate Court to be time-barred. 
For these reasons we dismiss this appeal 
with costs, 
Appeal dismissed. 


A.N. A. 
(1) 45 Ind. Cas. 867; 41 M. 650; 34 M. L. J. - 528; 8 L. 
W. 28; 24 M, L. T. 22; (1918) M. W. N, 448. 


MADRAS HIGH COURT. 
Second O1vit Appaat No. 314 of 1924. 
March 10, 1927. -> 

Present:—Mr. Justice Ramesam and 
Mr. Justice Madhavan Nair. 

YAHYA ALLY SAHEB AND ANOTHER 
— PLAINTIFFS —AP PELLANTS 

versus ` . 

Taz SHEORETARY or STATE For 
INDIA 1s COUNCIL, REPRESENTED BY TAE 
COLLECTOR or NELLORE —DEFENDANT 

; — RESPONDENT. . 

Madras Irrigation Cess Act (VII of 1865), s. 1, proviso 
—'Eingagement’, meaning of—Grant of inam by 
Government—Increased cultivation, without use of 
more water\—Government, whether entitled to levy water 
“The general principles underlying’ the Privy 
Council decision in the Urlam case (1) are applicable 


-also to the case of inams, and so long as more water 


is not taken by an inamdar than he wase taking 
land at the time of’. the ‘grant, he ‘cannot’ be 
charged any water-cess for cultivating more land 
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with-the same amount of water, unless the Govern- 
ment proves that the right of cultivation is limited 
a alleged by it in any particular case. [p. 384, cel. 


Engagements arising out of the Inam Settlements 
are engagements contemplated by the proviso to s.1 
of the Madras Irrigation Cess Act, a just like the 
Permanent Settlement sanads. [ibid ] 

case of grants of inams-at least by the Govern- 
ment, the effect of the Inam Settlement is to vest 
the channels with their head sluices and branch and 
subsidiary channels. and the tanks or reservoirs, in 


the inamdar through whose inams the same respec- - 


tively pass or in which they are situate. [p. 384, cols, 
3 2. 


Per Ramesam, J.i—Where a certain easement is” 


granted there are two ways of increasing cultiva- 
tion without enlarging the easement. One is by a 
more economical use of water. The second. method 
is by. improving the capacity of the tank and by 
converting water which might have otherwise over- 
flowed. [p. 380, col.:2.] 


Second appeal against the decree of the- 


District Court, Nellore, dated the 14th 
March, 1923, in A.S. No. 2320f 1922 preferred 
against that of thé Court of the Additional 
Distriet Munsif, Nellore, dated the 10th Sep- 
tember, 1921, in O.8.No?1 of 1921. ° 

Mr. S. Varadachariar, for the Appellant. 

The Government: Pleader, for the Re- 
spondent, l 


. . JUDGMENT. 

Ramesam, J.—This- second appeal 
arises out ofa -suit fora declaration that 
the defendant is not entitled to collect 
any water-rate,-road-cess or other cesses 
in respect of any of the plaintiffs’ lands 
in the village of Bhuj-Bhuj, Nellore Taluk, 
irrigated under Lingala Cheruvu and 
Patha Cheruvu. ; 

The defendant, the Secretary of State 
for India in Council, is entitled to impose 


water-cess under Act VII of 1855- (the ` 


Madras Irrigation Cess Act) when certain 
conditions are fulfilled, but road-cess is 
levied by the District Board under the 
Local Boards Act of 1920-and not by the 
Secretary of State. for India in Council. 
So far as the suit relates to the road- 
cess, the suit does not lie and must .be 
dismissed except as to any increment in 
the road-cess coñsequent:on the imposi- 
tion of water-cess. But the second appeal 
was argued only in respect of water-cess. 
The District Munsif gave a decree. On 
appeal the District Judge reversed the 
District Munsif’s decision and dismissed 
the plaintiffs’ suit. 
this second appeal. 
The history of the village seems to be 
somewhat as follows: 


granted originally -28 28, personal ` grant. 
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The plaintifs have filed ` 


The village was, 
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Burdened. with jodi aad afterwards at 
about the time of the Permanent Settlement. 


-the jodi itself was remitted by Mr.. Travers 


and the inam converted into a charitable’ 
inam; in the Inam Settlement of 1842, the 
inam was dealt with as a dharmadayam 


. inam which was to be held free of quit- 


rent so long as a choultry called the 
Kumundan (vernacular corruption of Com- 


mandant) choultry” situated “on the road 


to Madras is maintained properly. In the 
Government Order dated Ist SeptemberLy13, . 
(Ex. IV) there axe a number of papers which 
show its earlier history. The facts above set 
forth by me appear from the Oollector’s 
was then supposed’ that . 
the assessment alone constituted the inam. 
These particulars also appear from the 
inam statement, a translation of which 
also ‘appears in the same papers and show 
the date of the second grant -by Mr. | 
Travers to be 24th August, 1803. There is 
an Inam Register, which bears endorse- 
ments dated: 1861 and 1864, appearing as an 
enclosure in the same’ Government order- 
from which it appears that the total extent 
of the village entered was 52304 acres, 
Tts assessment was put down as Rs.400. This 
apparently has not been made from actual 
calculation butis arough estimate at around 
figure. -Column 10 shows. that it should 
be held so long as the repairs are per- 
formed and the choultry is maintained. 
Column 11 shows that it was granted by: 
Mr. Travers in 1803. This was in 1861. 
Sometime after,.a portion was taken up: 
for ihe trunk road and so a reduction 
was made. Afterthe necessary reductions 
were made, the area of the village appears 
to have been 518'89 acres and the assess- 
ment Rs. 380-15-5. , This was in 1864." Of 
the total area 94:49 acres appear as wet. - 
The title deeds are not forthcoming. But 
as the lands changed hands, it appears 
that the appellants are not responsible for 
the non-production of the title-deeds. 
This is immaterial. h : S 
The contents of the. inam title-deed 
correspond to the contents of. the register 
and we may presume that the figures in 
the. Inam Register also appeared in the title 
deed. The learned Government Pleader’s 
contention is that the inamdar is not entitl- 
ed to irrigate, free of water-cess, any excess. 
beyond the 4449 acres mentioned, in the 
register. The Government order above 
referred to, namely, Ex. IV, says. that the 
present extent of the village is 685°56: 
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acres, and asit is not contended by the 
other party that the bouodaries of the 
village have changed, the discrepancy 
between theold measurement of 1864 and 
the measurement of 1913 must be attribut- 
ed to the use of an inaccurate unit and 
rough methods of survey in 1861. In 
the absence of any light thrown on the 
matter, it must be assumed that the in- 
accuracy has effected . every part of the 
village uniformally, This is the principle 
adopted by their Lordships Benson and 
Miller, JJ., in A. S. Nos, 182,183 and 184 
of 1904 (vide judgment dated lst May, 
1908). On this supposition the 9449 
acres mentioned in the Inam Register would 
94 aoa 58 or 124°85 acres 
now. The descriptive memoir, Ex. I, shows 
120 acres as wet. Buteven then the plaint- 
iffs are irrigating more lands as wet lands. 
Exhibits VIII-2 and IX-a show that for 
Faslis 1323 and 1324 the extent of wet land 
under Patha Cheruvu was 14069 and 
14109 acres respectively. The question, 
therefore, still arises whether the excess 
beyond 124°85 acres (or beyond 94°49 if 
the method of proportionate increase is 
not adopted) is entitled to free irrigation. In 
appeal before the District Judge the Govern- 
ment gave up their contention with respect 
to the lands under Lingala Cheruvu and 
the second appeal has been argued only 
with reference to the lands under the Patha 
OCheruvu. | 

Now the contention of the Government 
Pleader is as I have already stated that 
the inamdar is entitled to irrigate free of 
water-cess only to the extent stated in the 
Inam Register or title-deod. In the first 
place, in some obvious directions this 
argument seems to be a little too much. 
For instance, there is no information 
available as to how much of the extent 
mentioned in the Inam Register was under 
Patha Cheruvu and how much under Lin- 
gala Cheruvu. Only the total is mention- 
edas 9449 acres whether we take the 
old correct extent to be 125°84 acres or 
y4'49, there is an increase of wet cultivation 
in the village. In fact the total wetarea 
in 1913\is shown as 22448 acres though 
s3 much was not actually cultivated in 
1913 and 1914. The increase must have 
been in respect of the lands under Lingala 





correspond to 


Cheruvu. This means that though there’ 


is an increase of cultivation and there are 
now more wet lands under Lingala 
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-Oheruvu, the Government do not seek to 
impose water-ces3 in respect of these lands 
and the’ extent of wet lands as entered in 
the Inam Register is immaterial, This 
shows that the extent mentioned in the 
register or the deed is really not entitled 
to that extreme significance which is 
sought to be attached to it by the Govern- 
ment Pleader. His contention is that the 
inam lands must be distinguished from 
zemindari lands and that the principles laid 
down by the Privy Council in the Urlam 
case [Kandukuri Balasurya Prasadha Row-v. 
Secretary of State for India] (1) are not ap- 
plicable to inams. Zemindari lands were 
permanently settled in 1802 under Regula- 
tion XXV of 1802, the Government resery- 
ing only thepeishcush andinams were settled 
under the Inam Settlement in 1860 to 1864 
and the claim of the Government over all 
the inams in the Presidency was fixed 
(known as quit-rent). Their Lordships of 
the Privy Councilin the Urlam case (1) dealt 
also with inams. Though the inams in 
that case were inams within.a zemindari 
they saythat the inamdar can rely on the 
same engagement to the same extent as 
could atenant of zemindari land author- 
ised by the zemindar to use the water 
There is nozemindari within which the 
suit inam issituated. Here the engage- 
ment was directly with the inamdar. In 
the matter of considering the effect of the 
engagement the same principles ought 
prima facie to apply to the engagements 
implied in the Inam Settlement ‘as to the 
engagements implied in the Permanent Set- 
tlement.’ In every case we have merely 
to estimate the effect or the grant of ease- 
ment and nothing turns upon either the 
time of the grant or the particular tenure 
under which the lands are held by the 
land-holder. It is said by the Government 
Pleader that in India the Government have 
by common law the right of assessing every 
parcel of land to Government revenue [vide 
Boddupalli Jagannadham v. “Secretary of 
State for India (2)]and that when they 
exercised that right in 1862 by imposing 
certain amount of quit-rent on a certain 
area of wetland, they did not exercise 
their right over the remaining lands on the 
footing of wet land and if the inamdar 


e 
(1) 41 Ind. Cas. 98; 40 M. 886; 33 M. D. J. 144: 
M. D. T 76; 15 A. L. J. 697; 21 0. W.N. 1056; (din 
M. W. N. 536; 19.Bom. L. R. 751; 6 L. W. 340° 2P I 
W. 260; 26 C. L. J. 290; 441, 4.166 (P.G) T7 
(2) 27 M. 16. - 
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has since been ‘converting them into 
wet lands, imposition of water-cess is the 
only means of re-adjusting the rights of 
Government. Butexactly the same argu- 
ment will apply to zemindari lands, It 


may -be that in 1802 only a certain area. 


was irrigated as wet. Merely because the 
extent of wet land has increased the Gov- 
ernment is not‘ entitled to increase the 
peishcush or impose fresh water-rates so long 
as the easement granted. has not been ex- 
ceeded. A zemindar is entitled to make 
fall useof the easement for the develop- 
ment of his. zemindari. The possibility 
of improving cultivation of lands was, of 
course, considered at the time of the set- 
tlement. The policy was to encourage such 
improvement. See Urlam case, Kandukuri 
Balasurya Prasadha Row v. Secretary of 
State for India (1). The same considerations 
apply to inams. Inthe caseof imams also 


. quit-rent was fixed for them and wasnot. 


intended to be altered, The. Inam Settle- 
ment was as mucha great Act of State as 
the Permanent Settlement and was so des- 
cribed by the Privy Council in Secre- 
tary of State for India v. Maharaja of 
Bobbili (3). To say that the inamdar can- 


not irrigate more than the extent. of land- 


mentioned inthe register free of water- 
cess is really inconsistent with the con- 
cessions made by the Government in res- 
pect of the excess lands under Lingala 
Oheruvu, Apart from this, let us look at 
the facts of this particularcase. The tank, 
Patha Cheruvu, inthe suit village seems 
to haveits main supply from. a hill stream 
known as Udumalavagu which rises in Gov- 
ernment land and until it comes to the 
suit land pasees through Government land 


and, therefore, can be regarded as a Govern- - 


ment source of irrigation. At a particular 
place it bifurcates and one of the bran- 
_ches goes to the suit village- and is not 
‘intended forany other village. The Dis- 
trict Judge in appeal finds that possibly 
“the capacity of the tank must have been 
increased, otherwise a-larger extent of land 
could not havebeen brought under cul- 
tivation. We are bound to accept this 
in second appeal as a finding of fact. 
it is not suggested, nor has it been found, 
that the width ofthe branch leading to 
_ the suitevillage from the pointof bifurca- 
(3) 54 Ind. Cas. 154; 43 M. 529; (1919) M. W. N. 775; 
. 37 Mi Le J. 724; 18 A. L.J. 1; 11 L. W: 204; 2 U. P. 
“TR. (P. O.) 33; 46 T. A. 302; 240. W. N. 446; 22 Bom. 
L. R498 @, ODE oS 


But * 
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tion was increased or that any . changes 
-were made at the. point of bifurcation so 
as to draw more water in this branch 
than before. So long as nothing has been 
done to increase the measure òf the ease- 
ment at the point of bifureation, itseems 
to methat any improvement in the capa- 
city of the tank is really immaterial. If. 

the tank holds more water by its bunds '’ 
being raised, now, it only means that water 
which would have flowed through the 


branch channel intended for the suit vil- 


lage, but which might have overflowed the 
tank because the bunds were not high- 
enough to hold it, is now kept in the tank, 
and not that more water is drawn through 
the branch channel. So long as the ease- 
ment is not enlarged, even if more water 
is conserved, it seems to me that the Gov- 
ernment is not-entitled to impose water- 
cess. The hill stream, the branch channel 
and the tank in this case correspond to the. 
Vamsadhara river in the Urlam case (1). In 
the languagé of the Privy Oouncil, “ The 
Government could not complain if the 
amount of water taken were within this 
limit.” Where a certain easement is grant- 
ed there are two ways ofincreasing culti- 
vation without enlarging the easement, 
One is bya more economical use of water. 
This’ was recognised in Secretary of 
State for India v. Swami Nautheswarar (4) 
and also inthe Secretary of State for India 
-v. Ambalavana Pandarasannidhi (5). The 
latter decision was confirmed by the 
Privy Council in Ambalavana’ Pandara 
Sannadhi v. Secretary of State for India (6) 
following tbe Urlam decision in Kandukuri 
Balasurya Prasadha Row v, Secretary of. 
State for India (1). The second method 18 by 
improving the capacity of the tank and by 
converting water which. might have other- 
wise overflowed. Itis possible that this has 
happened inthis caseon the Judge’s find- 
ing of fact. But as l have: already ob- 
served this does not involve an extension 
of the easement andso long asthe ease- 
ment itself bas not been enlarged, that ig, 
so long asthe water which might have 
flowed through the branch channel is not 
increased, apart from such ‘variations es ` 
may be due to larger rainfall in one year 
and smaller rainfallin another year, the 
‘extension of ‘irrigated lands, does not jus- 
(4) 6 Ind. Cas. 199; 34 M. 21; 7 M. L. T. 407; 20M. 
L. J. 766; (1910) M. W. N. 495 < | 
(5) 8 Ind. Cas. 357; 34 M. 366; 9 M. L. T. 47; (1911) 


“1M. W. N. 119. 
, (6) 43 Ind.-Cas.-114n; 40 M. 909, 
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tify. the Government-imposing watsr-cess. 


The learned Government Pleader relied on. 


the decisionin Chidambara Rao v. Secretary 
of State for India (7) which is cited also 
by the District Judge. In that decision 
at page 69* there isa remark: “It was the 
duty ofthe Inam Commissioner to ascer- 
tain and record in the title-deed, not the 
extent of the land which was actually 
under wet cultivation at the time of the 
Inam Settlement, but only [the extent to 
which the inamdar was entitled to supply 
of water free of charge.” I do ‘not know 
on what materials this sentence was based. 
With great deference to the eminent Judge 
who made this statement, I doubt if there 
is anything in the nature of the inam 
enquiry which justifies it. It was the duty 
of the Inam Commissioner to ascertain the 
assessment go that the quit-rent’ to the 
Government may be fixed, and for the pur- 
pose of ascertaining the assessment it may 
be necessary to enquire how much was 
wet and how much dry, and as to the wet 
lands irrigated with water from a Govern- 
ment source ofirrigation, how much was 
cultivated with such water free of charge; 
but where thé entry is very general, i. e., 
so much land wet and so much dry, I 
doubt if it had anything to do with the 
question of irrigation free of charge. Any- 
how, the observations must be confined to 
the facts of the particular case. In that 
case it was a small inam situated in a 
village which was being irrigated by the 
Kistna. anieut water and any increase of 
irrigation by an inamdar must necessarily 
deprive. some other ryotwari. holders or 
other inamdars of their accustomed supply 
of water-and in that way enlarge the ease- 
ment. In that case there can beno pes- 
sible suggestion ofincrease in the extent 
of irrigated land not being followed by an 
increase in the easement. It was.not the 
case of a tank which was the sole source 
of irrigation for one whole village or a 
branch channel irrigating one village. The 
water in the Kistna and Godavari anicuts 
is distributed to several villages through 
8 system of channels under the control of 
the Government, and where any land-hold- 
er uses more water than was. allotted to 
him by the Government he must neces- 
sarily trespass upon the rights of some 
other “inamdar or land-holder. - There 
being no possibility in that case of the 
(7) 26 M. 66. 
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gsi 
easement solely granted for the inham being 
enlarged within the limits within which 


he could irrigate- his lands to a larger or- 


smaller extent as he likes, the Observations 
of the learned Judges were justified on the 
facts. Anyhow we must consider that case 
if it is intended to lay down anything, 
in the light. of the decision in the Urlam 
case (D). Iam unable io distinguish the 
second appeal before me, on Principle 
from the decision of the Privy Oouncil 
Following it I allow the appeal, reverse 
the decision of the District Judge and 
restore that. of the District Munsif with 


r 


costs here and in the lower Appellate Court, l 


Madhavan Nair, J.—The plaintiffs 
are the appellants. They are thé inamdars 
of a whole inam village called Bhuj- Bhuj 
in Nellore Taluk. Originally the inam 
was a personal grant burdened with a jedi 
but it was converted into Dharmadayam by 
Mr. Travers in 1803 by remitting the jodi. At 
the time of the Inam Settlement this inam 
ee an the names of t 
of the plaintiffs and a title-deed wag gi 
to them. In the Register of inams the fallow: 
ing entries appear as against this inam i 


acres cents, 
Dry 270 ' 65 
Wet : | we 96 58 
‘Garden te EY rah 0 78 
Poramboke 03 


O 155) - ‘ 
“ This is followed by the statement... 
” The present income is less ag 
of the ee wet cultivation 
meee aa ag, navies e exte i 
entered in the title-deed.” The ire 
Register shows large extent of wet waste 
land, which though wet was not actually 
cultivated. at the time of th 
The lands of this village were cultivated 
by the inamdars with water taken from a 
tank called Patha Cheruvu. The Tank 
Memoirs show an'ayacut of 190 acres under 
this tank. Patha Oheruvu is. fed by a 
siream flowing through the Government 
T A 
bedof the tank belongs’ to the gtk 
ment, but its. bund belongs to the inam- 
dars. In Fasli 1323- the extent of wet 
cultivation carried on -by the inamdars 
with -water taken from ‘the Goveynment 
tank was 146: acres 96 cents. and in Fasli 
1324, 141 acres 9 cents. This extent of 
wet cultivation being in excess , over the 
extent mentioned as wetland in the Inam 
Register, viz., 96 aeres 58 cents, the Govern. 
ment attempted to levy on the inamdarg 
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water-rate for cultivating this extra area, 
This second appeal arises out of a suit in- 
stituted- by the plaintìffs for a declaration 
that the defendant, i.e., the Government 
is not entitled to levy water-cess on the 
lands irrigated under Patha Oheruvu and 
for an injunction restraining the defend- 
ant from collecting water-rate for Faslis 
1323 and 1324 and for subsequent Faslis. 
The contention of the defendant is that 
the plaintiffs are entitled to free irrigation 
only to the extent of 96 acres 58 cents. noted 
in the Inam Register and that for cultivat- 


ing any land inexcessof this area with. 


` water taken from the tank they are bound 
to pay water-rate. 

On the main contention raised in the 
pleadings, the District Munsif found that 
the supply channel and the Patha Cheruvu 
tank, the sources of irrigation for this vil- 
lage, belong to Government, that the plaint- 


iffs did not divert any water to thesupply. 


channel from the adjoining channel as was 
` contended for’ by the defendant, ‘that the 
capacity of the tank had not been in any 
way increased by the plaintiffs, that there 
was no evidence that more water was being 
taken by the plaintifis from the tank and 
that the increased extent of cultivation. was 
due to the thrifty use of water made by 
the plaintiffs. It was conceded in the 
course of arguments that the plaintiffs 
had somewhat raised the height of the bund 
of the tank, which they had a right to do 
as the bund belonged to them, and that 
probably due to the silted condition of a 
connected channel supplying water to the 
- adjoining Nellore tank more water. was 
flowing into the stream supplying Patha 
Oheruvu. Ib was also found by the District 
Munsif on the evidence of D. W. No. 1, the 
Tahsildar of Nellore, that “the water from 


Patha Cheruvu irrigates only the lands in- 


Bhuj-Bhuj, Nellore, and isintended only for 
these lands.” The learned District Judge 
agreed with: the District. Munsif in all his 
findings except the one regarding the capa- 
city of the tank. On-this he found that 
its capacity had increased and that now 
more water was stored in it. Even mak- 
ing allowance for the economic use of water 
and the improvement in the plug of the 
sluice which prevented wastage, the Dis- 
trict Judge was of opinion that without 
increasing: the capacity of the tank the 


large extent of land in question could not. 


have been brought under cultivation. But 
it may be mentioned—and this fact has not 
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been disputed—that the plaintiffs have not 
interfered in any way either with the supply 
channel or with the tank except by increas- 
ing the height of its bund by a few feet. 

In the circumstances found by him, the 
District Munsif held that the principle of 
the Urlam decision in Kandukuri Bala- 
surya Prasadha Row v. Secretary of 
State for India : (1) applied to the facts 
of this case and that the Government 
is not, therefore, entitled tolevy water- 
rate for the excess area cultivated by the 
plaintifis. The District Judge held that 
the decision fin the Urlam casge[Kandukuri 
Balasurya Prasadha Row v. Secretary 
for India| (l)is inapplicable 
and that-this case is governed by the 
decisions in Chidambara Rao v. Secretary ` 
of State for India (7) and Secretary of . 
State for India v. Perarulala Ramanuja . 
Jeer Swamigal (8) iollowing which’ he 
upheld the contentions of the Government. 

The. question for our consideration ig 
whether, in the circumstances found by the 
lower Court, the Government is entitled 
to levy water-rate for the excess area of. 
land (viz., the area over and above 96 acres 
58 cents.) cultivated by the plaintiffs with 
water taken: from the Patha Cheruvu. I 
may state at once that, in my opinion, the 
finding ofthe District Judge that the stor- 
age of the tank had increased does not in 
any way affect the decision of this ques- 
tion, in view of the admitted fact already 
mentioned that the plaintiffs have not in 
any way interfered with the supply chan- 
nel of the tank and, what.is mostimpert-. 
ant of all, the fact thatthere is no evi-. 
dence to show ‘that more water is now 
being taken by the plaintiffs for irrigation, 

In support of its right to levy. water- 
rate, the Government relies upon s. 1 of 
Act VII of 1865. Under this section, when- 
ever water is supplied or used for pur- 
poses of irrigation from any river, stream 
orchannel belonging to or constructed by the 
Government, the Government is entitled to 
levy a separate cess for such water, provided 
the zemindar or the inamdar whose land is 
80 irrigated, is not entitled, by virtue of en- 
gagements with the Government, to irriga- 
tion free of separate charge. In order to 
justify the cess under this Act, it must be 
made out that the irrigation was caused by 
water supplied or obtained from a river or 
stream belonging to the Government, In 
this case the concurrent finding of the lower > 

(8) 30 Ind, Cas, 605; (1915) M, W, N, 636, a 
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Courts show that Patha Oheruvu and the 
stream belong to the Government and, 
therefore, thè water for -irrigation is sup- 
plied from a Government source. Under 
“the Act, exceptions from the levy can .be 
` claimed if the claimants can show engage- 
ments with the Government under which 
they are entitled to irrigation free of sepa- 
“rate charge. ' The law is well-settled that 
Permanent Settlement sanads and engage- 
ments arising out of Inam Settlements are 
engagements contemplated by Act VII of 
1865. As regards the precise extent to 
which the zemindars and inamdars were 
entitled to claim exemption under the 
cover of these engagements, viz., as to whe- 
ther the right of free irrigation extended 
only to the extents specified in these engage- 
ments and to nothing more, there has been 
for a long time acute difference of opinion 
among the learned Judges of this Oourt. 
In Secretary of State for India v. Perumal 
Pillai (9) it was held that where there is 
no limitation in the grant itself, the pro- 
prietor isnot entitled to an unlimited 
water supply. In Chidambara Rao v. 
Secretary of State for India (7) it 
was held that an inamdar is not entitled to 
cultivate free of charge land which is in 
excessof what was under cultivation at the 
time of the grant. In Kandukuri v. 
Secretary of State for India (10), which 


was subsequently reversed by the Privy. 


Oouncil in Urlam case [Kandukuri 
Balasurya Prasadha Row v. Secretary . of 
State for India] (1), it was held that the 
only engagement which can be inferred 
from the Permanent Settlement, is that the 
peishcush being fixed with reference to- the 
area of the land then under cultivation no 
further charge for the use of water should 
‘be made in respect of that area and that if 
any extent of land in excess of that area is 
cultivated by the aid of Government water, 
water-rate could be levied in respect of that 
excess extent. In Secretary of State for 
India v. Kannepalli Janakiramayya (11), 
Sankaran Nair, J., in an elaborate judgment 
dealing with the history of the permanent 
and Inam Settlements and the policy under- 
lying such, controverted this view differing 
from Miller, J. In Letters Patent Appeal 
against his judgment reported as Secretary 


of State for India v. K annepalli Janaki- 
(9) 24 M. 279; 11 M. L. J. 117, 
(10) 8 Ind. Cas. 67; 34 M. 295; (1910) M. W, N. 595; 
M. L. T. 389; 20 M. L. J. 823, 
33 18 Ind. Oas.770; 37 M, 322; 13M. L, T, 235; 
1913) M, W. N, 235; 24 M, L, J, 365, 
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ramayya (12), Oldfield and Bakewell, JJ., 
(Sadasiva Aiyar, J .dissenting) upheld the 
-views of Miller, J.,and accepted the decision 
in Kandukuri v, Secretary of State for India 
(10). The latter decision was again follow- 
ed by Sir Arnold White, O. J., and Ayling, J., 
in Secretary of State for India v. Ambala. 
vana Pandarasannidhi (5), but this was 
subsequently reversed by the Privy Coun- 
cil in Ambalavana Pandara Sannadhi v. 
Secretary of State for India (6) following 
Urlam case [Kandukuri Balasurya Prasadha 
Row v, Secretary of State for India] (1). In 
thiststate of the law the Privy Council in the 


. Urlam case [Kandukuri Balasurya Prasadha 


Row v. Secretary of State for. I ndia] (1), set 
aside the decision of this Court in Secretary 
of State for India v. Ambalavana Pandara- 
sannidhi ($). Stated shortly, in that case the 
main question was as regards the extent of 
the right of the Urlam zemindar to culti- 
vate the lands of his zemindari with water 
taken from the Vamsadhara-river which was 
lying contiguous to it. 
the Privy Council pointed out that the Per- 
manent Settlement was an engagement with 
the Government within the meanin of 
the proviso tos. lof Act VII of 1865, that 
the effect of the settlement was to 
vest the channels, with their head 


Their Lordships of ` 


sluices and branch and subsidiary channéla, 


and the tanks or reservoirsin the zemindaris, 
through or within whosezemindaris the same 
respectively passed or were situate, and to 
give the zemindar the right of easement of 


taking water from the river for irrigation | 


purposes. The following passages in their 
Lordships’ judgment describe the measure 
of this right at page 904”, 

“Assuming that the Vamsadhara river 
belongs to Government, the cage may be 
looked on in this way. The owner of ariver 
‘and of contiguous land through which passes 
a channel constructed for irrigation pur- 
poses and supplied with water from the 
river, grants the contiguous land together 
with the channel, 
easement of taking water from the river 
must pass. The only question is as to the 
measure of this right. In their Lordships’ 
opinion, the right must “be measured by the 
physical conditions, such as the size of the 
channel, or the nature and extent ‘of the 
sluices and weirs governing the amount of 
water which enters the channel, and mot by 
the purposes for which the grantor or his ten~ 

(2) 30 Ind. Cas, 609; 29 M. L. “J. 389; 2 L, W, 763, 


18 M. L. T. 277; (1915) M. W. N. 671; A 
*Page of 40 MEd] FS meree 
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Obviously some right or 


bed 


ants have been accustomed to use waterfrom . - 


. the channel prior to the date of the grant. 
The water in the channels may never have’ 
been used by the grantor or his tenants at 
all, but it would be absurd to hold on that 

account that no easement or right of taking 

water fom the river passed by the grant. 
The case would have been very different if 
the contiguous land had -been granted’ re- 
serving the channel.” Later on occurs the 
following passage at page907*: - 

“There being no evidence whatever that, 
more-water is being taken from the river 
than would be justified by the sanads—con- 
_strued asin their Lordships’ opinion they- 
ought to be construed, it follows that the 
appellants must succeed in respect of the 

< jirayati landson which the cesses in dis- 
pute were levjed.” s . - 

In the result, their Lordships declared 
that the rights of the zemindar of Urlam 


under the Urlam samad to irrigate the Urlam, 


estate fromthe channels in question and 
their branches are not limited by any 
mamool and that the zemindar should not be 
charged water-cess for the extra cultivation 
that he carried on with the amount of water 
| he was justified in taking from the river 
under the sanad, . ` 
_ In view of the findings. in this case that 
the source Of irrigation belongs to the 
. Government and that there is no evidence 
to show thatmore water is being taken from 
the Government tank than would be justifi- 
ed under the Inam Settlement, it is argued 
by Mr. Varadachariar that the principle 
of the Urlam decision (1) would apply to this 
case as well, and that,therefore, the Govern- 
ment is not justified inlevying any water 
cess, It appearstome thatthis contention 
- is well-founded; but it is urged by the learn- 
ed Government Pleader that the decision in 
the Urlam case (1) is. inapplicable to this 
‘ case, as here we are dealing with the rights 
of an inamdar as against the Government 
and not with therights ofa zemindar, and 
further that that decision is based upon a 
construction of the permanent sanad in that 
particular case. These observations, no 
doubt, are true, but I cannot see how these 
affect the application of the general princi- 
ple underlying the Urlam decision (1). The 
judgment of the Privy Council is not based 
upon any special or distinctive feature of the 
Urlam zemindari sanad. Their Lordships 
point out tbat the effect of the Permanent 
“ Settlement is to vest the channels, with their. 
Pago of OM [Ed] 
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head sluices and branch and subsidiary 
channels, and the tanks or reservoirs in the 
zemindaris through‘or within whose zemin- 
daris the samerespectively passor aresituate, 
And then they say, as will appear from the 
extract thetI have already quoted, that, when 


‘such a grant or settlement is made, some 


right or easement of taking water from the | 


river must pass and thatright is measured 


by the physical conditions, such as the size . 
of the channel, or the nature and extent of 
the sluices and weirs governing the amount 
of water which enters the channel. -So long 
asthe measure of this easement has not 
‘been enlarged by the grantee in any way 
the Government cannot complain. This is ` 
the general principle underlying that deci- 
sion. Inamsare Government grants subject 
to quit-rents, and in some instances 
to services. The inam in the present case 
‘is said to bean ancient one and-it was only 
simply confirmed in the names of the an- 
castors of the present owners at the time of 
the Inam Settlement. Thereis, therefore, 
no question of a new contract at the time 
of the settlement between the Govern- 
ment and the inamdar. It is admitted that 
engagements arising out of the Inam Settle- 
ments are. engagements contemplated by 
Act VII of 1865 just like ‘the Permanent 
Settlement sanads. The inam title-deed has 
not been produced, but that does not in my 
view make it difficult to apply the prin- 
ciple of the, Urlam decision (1) to this case. 
To use language similar to that employed 
by the Judicial Committee, when the owner 
of a tank and of contiguous land, in which 


‘are situated. the sluices and channels for 


irrigation through which water passes, 
grants this contiguous land together. with 
the sluices, ete., some right or easement of 
taking water from the tank must pass. It is 
obvious that such a grant involving such an 
easement must have been made when this 
inam was granted. Otherwise, seeing that 
the tank-is reserved for the Government, it 
would be impossible for the inamdar to. 


“ cultivate the land granted to him in inam. 


If this inference arising from the grant is 
not justified, it will be for the Government 
to disprove it by producing the title-deed 
to show the limitations of the inam grant. 
That.has not been done in this case. It” 
follows, therefore, that, so long as more 
water is not taken by the inamdar than he ` 
was taking from the tank at the time of. 
the grant, he cannot be charged. any water- 
cess for cultivating more land with the 


(106 I. 6, 1927] 
“same amount of water. Though the liabil- 
ity of the inamdars to be charged with 
water-cess under Act VII of 1865 for ex- 
tended cultivation arose in the Privy Ooun- 
cil case, their Lordships did not specifically 
deal with the question as it was thought 
for the special reason that the inams in 
that case were inams within the zemindari. 
Still their Lordships remark that, if the cess 
were lévied upon her (appellant) as inamdar, 


she can rely on the same engagement to- 


the same. extent as could a tenant of zemin- 
dari land authorised by the :zemindar to 
use the water. 

. With ‘regard to the righta of free irriga- 
tion deperiding upon the implied under- 
taking. between the Government and the 
grantee of the land, an inamdar,a mittadar 
and a zemindar have all been treated alike 
by this Court. See Secretary of State for 
India v. Ambalavana Pandarasannidhi (5). 
In support of thisstatement threecases were 
cited: Chidambara Rao v. Secretary of State 
for India-(1), Lutchmee Doss v. Secretary of 
‘State for India -(13), Secretary of State for 
India v. Perumal Pillai (9)and the Urlam 
case (10). When -the respondent's Vakil 
sought to distinguish these cases on the 
ground that the first two relate to ingin 
‘villages a and. the last to a zemindart formed 
from” haveli lands,. while “the suit mitta 
was carved out of an ancient eemindart, the 
learned Judges stated: 

“Bat it is difficult to see iy the same 
„principle should nof be followed,the implied 
undertaking being based on precisely the 
same principle’ in the case of zémindaris 
and inams.” `` 

This case, as" already observed, was 
ultimately reveraed by the Privy’ Council 
.on the ‘authority of “its “decision in ~ the 
Urlam case (1). But these remarks of the 
_learned Judges of this Court are interesting 
in’ that -they show that ‘they were prepared 


to treat azemindar and an inamdar alike . 


with respect to the right claimed regard- 
ing free irrigation, Their view as regards 
.the measure and. éxtent of that right was 
not accepted -by the Privy Oouncil. In 
my opinion, the engagements implied in 
the Permanent Settlements and the- Inam 
Settlements ‘with respect to the matter 
under consideration should be interpreted 
in the same manner and. in the light of the 
same principle, Unless the Government 


(13) 3 Ind. Cas, 456; 32 M, 456; 6M, L T, 242; 19 - 
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proves that.the.right of cultivation is limited 


as alleged by it-in any particular case 


by producing the title-deed, I think’the 
general principles underlying the Urlam 
decision (1) should be applied to the case.of 
an inam.as well (at any rate, to the case 
of a imajor inamdar), and that an inamdar 
is not liable to be charged .water-cess 
unless he takes more water from the 
Government tank. Innes, J. , Tightly. states 
the principle to be applied ‘to cases like 
the present thus : a 
“Where a channel hasbeen constructed 
by Government acting as the agent of 
the community.to increase the well-being 
of the country by extending the. benefit 
of irrigation and in-pursuance of that - 
purpose a flow of.water is directed to the 
villages designed to be benefited, it. bes. 
comes simply a question upon the circum: 
stances of the case whether there has not 
been a conyeyance to such villages ‘in 
pérpetuity of a right to.the unobstructéd 
flow of water by the channel. , Looking 
‘at the permanency of such works and to 
the permanency attaching to the object, 
that there was a transfer in perpetuity 
would seem an almost necéssary, conclu 
sion, unless there were other circumstances 
to lead to one of an ‘opposite characteér. “It 
might, of course, be capable of being: shosva 
that the privilege was -granted -as:.a. mere 
licénse and that before the water. was 
allowed to flow to the villages, it-had ‘been. 
left open to Qovernment by arrangements 
then made to obstruct the flow at willat any 
future period.” [See Ponnusami Tevar 


-y. Collector of Madura (14)]. 


The decision in Chidambara Ras y. Sec- 
relary of State for India (7), no doubt, sup- 
ports the respondent. One of the reasons 


-mentionéd as the basis of that judgment-is 
„thig : 


`“ Tt was the duty.of the Inam Commis- 
sioner to ascertain and record in the. ‘titled 
dead, riot the extent of land which was; ac- 
tually under wét cultivation at the time of 


the Inam Settlement, but only the extent 


to which the inamdar was entitled, to. a 
ply of water free of charge. sade PEE 


We have not been referred to any author- 
ity justifying this ‘statement. `Oh “ ‘the 
other hand, it has been understood that the 
duties of an Inam Commissioner consisted 
in ascertaining the necessary existing facts 
with regard to cultivation, ete, fox t thie’ | pur- 


(14) 5M. H, O, R,6 at ppi 20, 30, . 
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pose of enabling the Government to fix a 
- proper quit-rent while granting an inam. 
. In this connection, the remarks of Sankaran 
Nair, J., regarding the construction of inam 
deeds and the interpretation of the. entries 
therein in his judgment in Secretary of State 
for India v. Kannepalli Janakiramayya (11) 
may well be referred to with advantage. As 
those remarks are apposite in the present 
context I quote themjhere, Though his judg- 
ment was set-aside in Letters Patent’ Ap- 

eal, it is interesting to note that their 
T dahi: of the Privy Council in the 
Urlam case (1) arrived at the same conclu- 


sions as he did in Secretary of State for . 


India v. Kannepalli Janakiramayya (11) 
regarding the Government’s right to levy 
water-cess for extended cultivation - in 
gemindart 
follows: 

“Moreover, there is nothingin the title- 
deeds or proceedings to show that the 
inamdar is only entitled to cultivate with 


channel water those lands entered as wet 


free’ of charge and that even those lands 
are entitled to exemption only for the 
first crop: Neither in the despatch from 
the Government of Madras to the Secretary: 
of State, Revenue, dated 9th August, 1859, 
with the enclosures thereto, giving full 
information of the intended proceedings to 
enfranchise inams, norin the final report 
of Mr. Blair on the operations of the com- 
mission, dated 30th October, 1869, the pro- 
ceedings of the Madras Government and 
the despatch of the Secretary of State 
thereon, dated 10th August, 1871, nor in 
the mass of records relating to the enfran- 
chisement of inams, is there any indication 
that it was the intention of the Govern- 
ment to advance any claim on account of 
any excess cultivation or that the inamdar’s 
right was confined'to the wet area men- 
tioned in the title-deeds. If it was £o, 
the Government could very easily prove it 
without asking the Courts to upset a 
practice upon theories. The available re- 
cords support the contrary eonclusion: 
when water was supplied from Government 
anicut works, no cess -was levied on the 
mamook wet presumed to’ have been under 
. wet cultivation atthe time of the Perma- 
nent Settlement or the enfranchisement of 
the inam$, but cess was levied on water 
‘taken for the irrigation of the rest. That 
the claim was so restricted to water from 


Government works is not without signifi- : 


-eance. The copies of. the inam title deeds 


om ype - 
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‘waste lands. 
lands. The remarks are as 


question. 
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show. that the inamis only ‘claimed to be 
of acres of dry land and acres of wet land’, 
‘All information had to be given in the re- 
gisters as the assessment was fixed at thé 
discretion of Government; no inference 
can be drawn, therefore, that any fact’ 
therein mentioned was the basis of any 
contract. In asking the Government to 
cancel their order thatinams limited to 


“a limited number of lives should not be 


interfered with, the Inam Commissioner 
said: ‘It is superfluous to add that in all - 


‘such settlements every care is taken that 


the interesis of Government donot suffer, 


‘A fair addition is made fo the present 


value of the village on account of the pros- 
pective improvement from the cultivation of 


doy 


Perhaps it is possible to distinguish 


‘Chidambara Rao v. Secretary of State for 


India (7) by noting the special facts that 


‘it isa case ofa small inam, that possibly 
‘the source of irrigation in that casé was | 


common to many inamdar. and ryotwari 


‘holders of lands and that increased culti- 
vation by one inamdar meant necessarily 


enlargement of the easement enjoyed by 
him to the detriment of the other inamdars, 


‘But in view of the Privy Council decision 


in Urlam Case, [Kundukuri Balasurya Pra- 
sadha Row v. Secretary of State for India] 


‘(1), Iam inclined to think that the correct- 


ness of the decision in Chidambara Rao v. 
Secretary of State for India (7) is open to 
The same may be said about the 
decision in Secretary of State for India v. 


Perarulala Ramanuja Jeer Swamigal (8) 


also. That decision is not of much use as it 


tic i, 0.1927] . - 8. N. W. BAWAT D. BAT Nata PRASAD, 


amount. In these circumstances, applying 
the decision of the Privy Council to this 
case I would hold that.the Government is 
not entitled to charga water cess for the 
jncreagad extent of land cultivated in their 
inam village by the appellants in Faslis 
1323 and 1324. I- would, therefore, set 
aside the decree of the District Judge and 
restore that of the District Munsif with 
regard to the plaintiff's suit for a declara- 
tion and injunction as regards Patha 
Cheruvu with costs here and in the lower 
Appellate Court ; but asthe Government 
is the defendant it is not necessary—as it is 
not usual—to include in the decree the 
relief by way of injunction. 

VN O Appeal allowed, - 

ALN. As 


ALLAHABAD HIGH COURT. 
Wrasr Civic APPEAL No. 135 or 1924, 
June 20, 1927. 

Present :-—Mr. Justice Sulaiman and Mr, 

: ‘Justice Banerji. 
B. N. W. RAILWAY—Dasrenpants— 
APPELLANTS 
versus 
BALI NATH PRASAD AND ANOTHER 
PLAINTIFFS — RESPONDENTS. 
Railway Company—Reserved Accommodation—Com- 


pany agreeing to make endeavours to provide reserved - 


carriage —Issue of necessary tickets—Contract, whether 
complete—Failure , to supply carriage—Passengers' 
right to damages.’ h ALA 
‘The ‘plaintifis applied to a Railway Administration 
for a reserved carriage. The Officiating Traffic 
Manager raplied that endeavours will be made to 
supply the carriage and issued orders to his sub- 
ordinates that a reserved carriage should be suppli- 
ed. The necessary tickets were also issued to the 
plaintifis by the booking clerk. No reserved carriage 
“was available when the train arrived and the plaint- 
iffg instituted a suit-for damages against the Railway 
Oompany : 
Held, that there was no complete agreement be- 
tween the plaintiffs and the defendant Oompany 
inasmuch as the Company had merely stated that 
endeavours would be made to provide such a carri- 
age, that the fact thatthe necessary tickets were 
issued did not amount toa completion of the con- 
tract, and that the plaintiffs were not, therefore, entitled 
to damages. [p. 388, col. 2.] g , , 
First appeal from a decree of the Addi- 
tional Subordinate Judge, Gorakhpur. 
Dr, K. N. Katju, for the Appellants. 
Messrs. Peary Lal Banerji, Narmadesh- 
war Prasad Upadhiya, A, P. Pandey and 
Rudra Narain Srivastava, for the Respond- 


ents, 


387 - 
- JUDGMENT —This is an‘apneal ty- 
the Bengal and North-Western Railway; 
Company arising out of 'a suit brought’ for 
damages by the plaintiffs. The plaintiffs’ 
case was that they had.come to Deoria’ Sta- 
tion to celebrate the marriage of a relation 
and for their return journey required a re- 
served third class bogie for the marriagé 
party from Deoria to Cawnpore, The Rail- 
way Company agreed to supply the reserv- 
ed accommodation required provided it was 
engaged from Bhatni. They then went’ on 
to allege that as the arrangement of reserv- 
edaccommodation wasnecessary the plaintiffs 
agreed to pay the additional charges from 
Bhatni to Deoria, and.it was finally séttled 
between the plaintifis and the defendant 
that a thirdclass bogie would be attached . 
to 1 Up Passenger train from Bhatni. In 
‘accordance with this alleged arrangement 
the plaintiffs sent their servant to Bhatni to 


| purchase 92 third class tickets and asked 


the station staff to attach the reserved car- 
-riage to the train. Itis suggested. that the 
station staff were not honest because they 
wanted some illegal gratification, which 


- was not paid, and that owing to their wilful 
, néglect they omitted to attach the bogie car- 


riage to the train by which the plaintiffs’ 
party wasto goto Cawanore. The result 
was that when the train arrived there was ` 
no reserved carriage available- at Deorta 
and the plaintiffs’ party was put to ‘con- 
siderable inconvenience, annoyance and 
disappointment. They claimed Rs. 5,000 
as damages, and Rs, 17-40 the exceés 
amountof* fare realised from them-for-the 
journey from Bhatni to Deoria oe 

The defendant Company denied that there 
was any complete contract between the par- 
ties under which the Company was bound 
to provids reserved accommodation, They 
also denied that there was any dishonesty 
on the part of their servants -and pleaded 
that owing to a mistake, the carriage which 
was intended to bs reserved, had ‘beén re- 
turned to Gorakhpur by an earlier train. 

The learned Subordinate Judge on the | 
question of fact came to the conclusion ‘that ` 
there was no mistake committed and that a 
bogiecarriage was available at Bhatni, but ` 
was not attached to the train by which the 
plaintiffs’ pairokar returned. He did not ` 


"believe the defendants’ story*that the car- 


riage had been sent on by thistake * earlier ` 
in the day. On the question pf- complete. 
ness of the agreement he was of opinion 


that, although the Railway did noi make a 
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definite promise to provide reserved accom= 
Modation but only promised to make an en- 
deavour to supply the required bogie car- 
riage, nevertheless the plaintiffs’ agent did 
Lo-to Bhatni to purchase the tickets, and 
92 were sold to him on ‘the understanding 
that reserved ‘accommodation would `.bẹ 
available, -In his opinion, therefore, the 
Contract was conipleté as Boon as the tickets 


has not been accepted by the Court below 
the purport of the 
Company to the 


plaintiffs’ application. On the 5th of July, 
„1922, the plaintiffs had applied ‘for a resery- 


ed carriage from Deoria to Cawnpore, The 


a pre provide one 
from Bhatni to Cawnpore by the same trair, 


In pursuance of this suggestion he no doubt 


_ issued orders to the subordinate staff that a - 
supplied, A - 


be reserved subse- 


| Tiage was available when’ the train’ arrived 


t 


Deori ere is no doubt that the 
plaintiffs were put to considerable incon 
venience, annoyance and’ disappointment, 
and there is also no doubt that ‘the failure 


to provide reserved accommodation was not 
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the. Company; 
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due to any disinclination on the part:of:the 
Assistant Traffic Manager to provide’ oné, 
but to the carelessness, to say the least, of 
the staff at Bhatni. f l 

At the same time it cannot be disputed 
that the Officiating Traffic Manager never 
agreed to provide the reserved carriage un- 
conditionally. He never guaranteed that any 
such carriage would be available’ but pro- 


` mised that endeavours would be made to 


provide one. This reply; in cur opinion, 
successfully establishes the fact that theta 
was no complete agreement between the 
plaintifs and the Railway Company for 
Providing a reserved carriage: -The mere 


- fact that necessary tickets were issued ‘by 


the bdoking clerk at Bhatni does not 
amount toa completion of any fresh çon- 


tract. As pointed out above, it was not even 


the plaintiffs’ case-that the contract was 


completed as soon as the tickets were sold | 


to the plaintiffs’ agent.. 
The plaintiffs’ party travelled from Deoria 


‘to Cawnporeé. The Company; ‘therefore, had 


no right'to charge for the fares frèm Bhatni 
to.Deoria. They; however, offered to refund 
Rs: 17-4; the excess fare charged’ for jourtey 
between Bhatni and. Deoria. ° 
We are, therefore, of opinion that in view 
of there being nö ‘complete contract, the 
claim for damages cainot be allowed. The 
plaintiffs, however, dré“ entitled’ to` recover 
Rs. 17-4 which they paid Tas excéss fare to 
eCe Tt ig” also clear “that “the 
whole trouble has arisen owing’ to the gros 
neglect of the station staff at ‘Bhatni;” and 


that the plaintifs have undoubtedly: been 


ut to considérable’ inconvenience: “We 
put to considérable” inconvenience 


accordingly allow this appeal and modifye 
“ang the decree of the Court below dismiss 
"the plaintifis’ claim'for damages, but uphold 


the décrée for Re.:17-4, the excess fare. “In 
view of.the circumstancés stated above we 


-direct that the parties’should bear their own 
-Soats.in both Courta, here ne 


AN A Appeal allowed, y 


_ ibtedly despatehed ‘from ~~ 
„Gorakhpur to Bhatni but no reserved car: ` 


ES 


a 


Apuit Prom Appstiats Drogen No. 1391 


o OR L924. .. 
3 ,October-31, 1927... |. 
Present:—Mr, Justice. Das and 
-+ u+ Mr Justice Wort. 5.. 
MADHO LAL AND, orHars—Puainrirrs— 


APPELLANTS 


Ce ae a || NG 
MAHADEO RALAND orazR3— DEFENDANTS 
— RESPONDENTS. 


: Co-sharer—Partition—Settlement,, granted, by former 


co-owner, how, far binding on co-sharer tò whom pro- 

perty is allotted.: - 2 ae 
-4A person to whom a parcel of land-has been-allottéd 

bya decree for partition does not take it. subject . to 


a settlement. made, by his former, co-sharers. without . 
his concurrence when the land was the joint property 


ofall-the co-sharers.  - ae 
Nrisingha Ranjan Mukherjee v. Soudamini Dasi (1), 
followed... . ee Bad hy eis ee ene 
Appealfrom.a decision .of the Additional 


2} ri 


Subordinate; Judge, Shahabad,,..dated- the. 


16th..August, 1924; reversing: that of the 
Münsif, . Arrah, dated the 28th.July, 1923. 
Mr,.8:.N.. Ray,for the Appellants»... 
Mt. B. Prasad Sinha, for the Respond- 
ents. Shae eas ae 
‘on o SUDGMENT:: 


ST: 


- „Das; J.—In this case the plaintifs, who 
aré. the appellants before “us, .sued’..for. . 
recovery. of khas. possession of two- plots. 


of-land „which were recordéd inthe, Record. 
of Rights under.two khewats. Plot.No. 1410 
is in. khewat No. 3/1, which was" the..khas 


khewat.of the.. defendants, second -party’. 
Plot.. No. :1395 was .xecorded: in Khéwat. 


No. 3/6 which was the. khewat.. of.. the 


defendants first party and the defefdants ` 


second. party jointly. 


-The case, of the. plaintiffs: is: that. they 


took. a. settlement-of the. disputed lands- 


from. the defendants second party and: that 
they are entitled to. recover. possession 
thereof.. It is not , disputed that.at the 


date. of the settlement in question’ the’ 


estate ‚was, under partition and that the 
disputed lands: have now beén. allotted: 
to, thé takhta of the defendants: first party’ 
who contest thesuit. |. act 
lhe learned Judgein the. Court. below 
has found that there was a private drrange- 
ment. between the defendants first party 
and. the. defendants second -partý under 


which the former were.in possession of the . 


joint bakashat lands and the latter were in 
possession of the:joint raiyati lands; | 

Tae learned Advocate for -he appellants 
contends that the defendants sécoud party 
eing in possession of thesé lands were’ 


césts. í 
Wort, J.—I.agree. 
Š. E. P. ' 


This’ appéal must bë distitisséd’ with 


Appeal disinissed, 


(i) 93 Ind. Oas: 516: 30 O.W. N. 511: 430, LJ. 
333; A. I, R. 1926 Cal. 714; 53 0. 694 (F. B.). 


———— 
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ALLAHABAD HIGH COURT. 
Szoonp. Civic APPBAL No: 1066 of 1925. 
. May 25, 1927. . 
- Present :—Mr. Justice Ashworth and 
© Mr. Justice Iqbal Ahmad. 
GANGA CHARAN AND otutra— 
DaraxDants—APPELLANTS 
ona? _ versus ee: 
RAM CHANDRA—PuaintirF—RisponpENT. 
Civil Procedure Code (Act V of 1908), s. 98—Suit 
for possession by trustee against trespasser —Sanction, 
whether necessary—Hindu Lau—eligious endow- 
ment —Temple—lounder's right to appoing shebait, 
Section 92 of the Ciyil Procedure Code has refer- 
enca to those cases, and those cases alone, where 
there is an allegation of breach of any express or con- 
structive trust created for public or charitable pur- 
pose3,or. where-the direction of the trust -is deemed 
necessary for the administration of any such. trust, 
It has: no application to suits where the plaintig 


$30" 
claims possession of an endowed property on the 
allegation that he is the duly appointed trustee and 
that the defendant is a trespasser. [p. 390, col. 2.] 

Inayat Husain y. Faiz Muhammad (1), Muhammad 
Abdul Majid. Khan v. Ahmad Saeed Khan (2), Puttu 
Lalv. Daya Nand (3) and Nilkanth Devrao v. Ram- 
-krishna Vithal (4), relied on. 

In-the case of a temple, in the absence of a pro- 
vision. in the deed of endowment prescribing the 
mode of devolution to the :office of sheJait and in the 
absence of a custom to the contrary, the power to 
appoint a successor to a shebait reverts to the heirs 
of the founder of the trust’ and a shebait has no 
rightto appoint a -successor to himself. [p. 391, col. 
T S i 


Second appeal from a decree of the Ad- 
ditional District Judge, Bareilly, reversing 
that of the Additional Subordinate Judge. 

Mr. Uma Shanker Bajpai, for the Ap- 
pellants. i 

Dr. K. N, Katju, 
ent. 


JUDGMENT.—This is a defendants’ 
appeal and arises out of a suit for posses- 
sion of certain property that was dedicated 
toa certain deity by one Pandit Manni 
Ram by a deed of endowment, dated 
the 10th of January, 1899. By that 
deed Manni Ram appointed himself and one 
Gulab Shankar as sarbarakars of the en- 
dowed property. Manni Ram died in or 
about the year 1900 and Gulab Shankar 
alone continued to act as sarbarakar of th 
endowed property. | : 

By a deed, styled as a deed of gift, dated 
the 17th of December, 1912, Gulab Shankar 

‘appointed the defendant-appellant as trus- 
tee and manager in his place. About three 
months prior to the institution of the suit 
giving rise to the present appeal Gulab 
Shankar died, Udho Ram, the heir of Man- 
ni Ram, on the lth of December, 1922, 
executed a document in favour of the plaint- 
iff by which he appointed the plaintiff as 
trustee and sarbarakar of the endowed pro- 
perty. s 

The plaintiff's case was that Gulab Shan- 
kar had no right to nominate a-successor of 
his own, or to appoint a trustee of the en- 
dowed property, and that, notwithstanding 
the execution of the deed of gift of 1912, 
Gulab Shankar continued to act as sarbara- 
kar till the date of his death and that after 
Gulab Shankar’s death the right to appoint 
asarbarakar,and trustee-of theendowed pro- 
perty vested in the heirs. of the founder of 
the trust. The plaintiff maintained that 
the defenddnt was in possession of the en- 
dowed property as atrespasser and accord- 
ingly claimed the relief referred to above, 


for the Respond- 
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: plaintiff's suit. 


 R. 1922 All. 499, | 
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The suit was contested by the defendant 
on various grounds, but as only two points 
have been argued in the present appeal, we 
need not notice the points cther than thcse 
argued before us. Jt was contended by the 
defendant that the suit was barred bys. 92 
of the Civil Procedure Code and that Gulab 
Shankar was competent to appoint the de- 
fendant asa sarbarakar and trustee and that 
the defendant-appellant was rightfully in 
possession of the endowed property. 

“Both the Courts below overruled the plea 
based on s. 92, Civil Procedure Code. The 
trial Court accepted the other -contention 
advanced on behalf of the defendant men- 
tioned above and accordingly dismissed the 
Thelower Appellate Court 
came to the conclusion that the defendant 
Gulab Shankar had no right in preference 
to the heirs of the founder of the trust to 
appoint a successor of his own and that the 
defendant had not been validly appointed 
and the plaintiff was a duly appointed 
trustee and was entitled to the relief sought. 

-In our judgment. the decision of the 
lower Appellate Court is perfectly correct 
and ought to be affirmed. It is well settled 
thats. 92, Civil Procedure Code, has no ap- 
plication to suits where a plaintiff claims 


. possession of the endowed property on the 


allegation that he is the duly appointed 
trustee and that the defendant is a trespasser, 
vide Inayat Husainv. Faiz Muhammad (1)and 
Muhammad Abdul Majid Khan v. Ahmad 
Saeed Khan (2). It has also been decided , 
by this Court in the case of Putiu Lal v. 
Daya Nand (8) that s. 92, Civil Procedure 
Code, does not apply to a suit between per- 
sons who individually.claim a right to 
succeed to the office of trustee. In view of 
these authorities it is impossible to hold 
that the present suit was a suit of the nature 
contemplated by s. 92, Civil Procedure Code, 
It is to be noted that s. 92 has reference to 
those cases, and to those cases alone, where 
there is an allegation of ‘breach of any ex- 
press or constructive trust created for pub- 
lie purposes of charitable or. religious 
nature, or where the direction of the Court 
is deemed necessary for the administration 
of any such trust. In the present case there 
was no allegation of any breach of the trust 
nor was it alleged that the direction of the 


(1) 71 Ind. oS: 767; 45 A. 335; 21 A L. J. 191; A. I. 
All. 319. 


`R. 1923 All. 


(2) 20 Ind. Cas. 37; 35 A 459; 11 A. L. J. 673. 
(3) 68 Ind. Cas. 786; 44 A. 721; 20 A. L. J. 712; A. 1. 
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Court was necessary for the administration ` 
of the trust and in the absence of any such ' 
allegation s. 92, Civil Procedure Code, : 
could not apply. The view that- we take is: 
in consonance with the view taken in the 
ease of Nilkanth Devrao.v. Ramkrishna’ 
Vithal (4). We accordingly agree with the 
Oourts below in holding that s, 92 was not 
a bar to the suit. 


In our judgment there is no substance 
either in the second point argued by the, 
learned Counsel for the appellant. „We are 
in the present case dealing with a temple 
as distinguished from a math. Tn the case 
of a temple the endowed properties ara 
deemed vested in the presiding god treated 
asa juriatic person, the management being 
vested in a trustee. The manager or trustee 
ofa temple is designated asa shebait. 

“The devolution of the office of shebait 
depends primarily on the terms of the deed 
by which the trust is created. In the ab- 
sence of any provision in the deed as to the 
devolution of the office of shebait the title. 
to the property or to the management and 
control of the dedicated property, as the 
ease may be, fcllows the line of inheritance 
from the founder, in other words, it 
passes to his heirs unless there has been 
some usage or course of dealing which 
points to a different mode of devolu- 
tion, e.g., devolution on a single heir ;" 
vide, Mulla's Principles of Hindu Law; 
5th Edition, page 408 of the cases cited 
therein. As already stated, in the absence 
of a provision in the deed prescribing the 
mode of devolution to the office of shebait 
and in the absence of a custom to the con- 
trary, the power to appoint a successor to 
a shebaié reverts to the heirs of the founder 
of the trust and ashebait has no right to 
appoint a successor to himself, vide the 
cases of Chandra Nath Chakrabarti v. 
Jadabéendra Chakrabarti (5), Sheo Prasad v. 
Aya Ram (6) and Sheoratan Kunwari v. 
Ram Pargash (T). -In the present case it 
has been held by both the Courts below 
that Udho Ram is the heir of Manni Ram, 
the founder of the trust. Therefore, the 
appointment of the plaintiff by Udho Ram 
as a shebait is a valid appointment and the 
plaintiff has a right to enter into possession 


(4) 64 Ind. Cas. 353;, 46 B. 101; 23 Bom. L. R. 876; 
A. I. R. 1923 Bom. 6 


(5) 28 A. 689; A. W. N. (1906) 173. 
(6) 29 A. 663; 4 A. L. J. 565: A. W. N. (1907) 210. 
(7) IBA, 227; A. W. N. (1896) 37; 8 Ind. Dec. (x. s.) 
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of the-endowed property aa a imi The 
defenddut has not a shadow’ of title to 
remain in possession and the decree passed 
against him is: perfectly correct. The re- 
maining grounds taken in the memorandum 
of appeal have not been pressed: Accord- 
ingly we dismiss the appeal with costs. 
A. N. A. Appeal dismissed. 


KOT?Wxl SCBBAYYA 


MADRAS HIGH COURT. - 

APPEAL AGAINST APPELLATE OrpER No. 67 

: or 1926. 

February 17, 1927. 

Present:—Mr. Justice Srinivasa Aiyangar: 

- KONATAM KOTIGADU—AFPELLANT 
VETSUS 
KOTTURI SUBBAYYA AND 4NOTHER— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5), 
‘Expl. I—Joint decree against several judgment-debtors 
—One judgment-debtor dead and legal representative 
not brought on record—Application against other. 
judgment-debtors, whether saves limitation as against 
legal representative of deceased judgment-dedtor, 

Under, Art. 182 of Sch.I of the Limitation Act, 


` where there is a joint decree against several judgment- : 


debtors, an application for execution against one of 
the judgment-debtors has the effect of saving limita- 
tion ever against the legal representatives of a deceas-° 
ed judgment-debtor, who were not parties to- such 
application. 


Appeal against an order of the Court of 
the Subordinate Judge, Guntur, in A.. 
No. 116 of 1925 (A.S. No. 870f 1925, District 
Oourt, Guntur) preferred against that of the 
Courtfof the District Munsif, Naraaraopet, in 
E. P. No. 1262 of 1924 (0. S. No. 235 of 

1910, Additional District Munsif's Oourt,. 
Guntur), 

Mr. A. Lakshmayya, for the Appellants. 

“Mr. Ch. Raghava Rao, for the Respond- 

ents, 

JUDGMENT.—The legal representa- 
tive of the first judgment-debtor deceased 
is the appellant in this civil miscellaneous 
second appeal. Two contentions were rais- 
ed on his behalf in the Court below. One 
wasan objevtion based on some ground of 
res judicata. That has not been argued 
here. The second ground is one of limita- 
tion. It has been contended by the learned 
Vakil for the appellant that the third ex- 
écution petition made on the 29th June, 
1923, about two yeara and more after tha 
death of the firat judgamient-debtor ‘did not 
apply for execution against the legal re 


1 593: : » “8 


Jaw, within the meaning of cl. (5) of Art. 182 
ofthe, Limitation Act, At one stage I under- 
stood. the learned Vakil for.the appellant to 
contend: that’ the uncontradicted allegation 
on his part: was that the éxecution-creditor- 
petitioner knew of the death of the first 
judgment debtor and that in spite of such 
knowledge he made the application against 
‘the deceased person without claiming ex- 
ecution against his legal representative as 
he would have done. ‘But I found no such 
allegation: inthe: affidavit. filed .by his 
cliént:.in- the’ Court of' first instance. 
It is, therefore, difficult; to see how an 
execution application filed by the decree- 
holder:in’ such circumstances can be held 
not‘to be in. accordance with law. .My at- 
tention has been drawn to the decision in 
the-case.of Madho Prasad'v: Keslio Prasad 
(1). In that case the learned Judges, who 
had ‘before then the case-of a money: decrég 
andi 


Drattêchment that was sét adide-by' the- 


Se. wheter 





jr 


asiranger, held. that a séries of subsequent 


execution applications: without. claiming 
reliePagéinst the judgment: debtor's: leg 
“representative could not save limitation. 
But itl’ understand the learned: Judges-in 
that case correctly; they seem to think- that 
if-thete, had’ been- a subsisting -attachment 


? 


vet AH 
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presentative of. that deceased. judgment- - 
debtor:and cannot, therefore, be.regarded a8; 
an execution application in accordance with - 


ung Court on 4 claim petition madgby. 


t's legal | 


at the time of the application or an ordér- 
for sale the matter might be. different.. 
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against any one of them, has the. effect. of, 
saving the runnidg'of time even, 288 gainst... 
the other _judgment-debioré 





costs. 
Vi N; Ve ree: eee 
Appeal dismissed, 


es 


ect ts 


Shéikh MU HAMMAD- ALI—Duranpavr— 
APPELLANT : 


SET | , versus ta f 
JHAO: LAT AND 4noTuuk~Prainririg— 
: RESPONDENTS. > 

Hindu. Law—Debis—‘Avyayaharika debt’; meaning 
of—Institution.. of -deliberately, false suit—Dishonest 
resistance to suit—Decree for costs—Liability of sons 
and grandsons. ae etc 

‘Avydvaharika debt’ means a debt incurred -fór a 
cause repugnant to good morals. [p. 395, col. 1.] 
_.Where a Hindu knowingly. brings a false case . 
against another and knowingly on false grounds 
defends’ the suit brought by that man against him, 
his sons and grandsons dre not liable to pay the costs 
for.which decrees are, pasted against ‘him in thogé 
suits, [ibid] a L 
-Second appeal against a decree of tke 
Subordirate Judge, Lucknow, dated the - 
17th- January, 1927, setting aside that: of 
the Munsif; Lucknow, dated the 22nd 
September; 1926. | 
_, Messrs. H. Husain and A. G; Mukerji; for 


| the..Appellant, 


~. Messrs. Ali Zaheer and .Mahdbir Prasad 
Srivastava, for tha Respondents. i 
JUDGMENT:—This is‘an-appéal from 
a decree of the Subordinate Judge; Luck- 
now, dated the 17th January; 1927; setting 
aside a decree of a Munsif in Lucknow; 
dated’ the 22nd September, 1926, 
` The facts of the case, so far as it ig 
necessary tö state them for the .purpose’ of 
disposing of this appeal; are aa follows:-— 
Shéikh:: Muhammad Ali (défendant‘No;1 
had: obtained! two‘ décrees for Costs-agains, 


(108 1, 0, 1927) 
Dayal (defendant No, %); father: of Jhao 
Lal (plaintiff: No. 1) and grandfather of 


Babu Lal (plaintiff No. 2). The decrees 
were’ passed: under the following circum- 


stances:—In September, 19:0, Dayal sold: 
to Sheikh Muhammad Ali, a 4-annas share’ 


in village. Chaurasi out of the 7-annas 
share in the possession of Musammat.Menda 
and. Musammat Dhanu. Sheikh Muham- 
mad, Ali was to sue jointly with. Dayal 
for the recovery of the entire 7-annas 
share and was to defray expenses of the 
litigation. They brought the suit and 
eventually the claim was decreed hy’ the 
Court;. In 1916 Dayal sued.Sheikh Muham- 
mad Ali for- possession of a 74 pies share 
which: the latter- had got under.a compro- 
mise filed in the former suit. Dayal's 
suit against Sheikh Muhammad Ali was 
based on the allegation thatthe sale-deed 
executed: by him in favour of Sheikh 
Muhammad Ali was void; as it was with- 
out consideration and an unconscionable 
transaction. Sheikh Mubammad Ali also 
brought a suit against Dayal fur posses- 
sion of a 3-annas: 44 pies share on the 
ground that he was entitled toa 4 annas 
share under the terms of the sale-deed 
executed~ by. Dayal; but had obtained pos- 
session: Over a. 74 pies. share only. Dayal's 
suit. was; dismissed; but Sheikh Muham- 
mad Ali’s suit was decreed by the Court. 
Costs weré awarded to Sheikh Muhammad 
Ali>..against ‘Dayal in both- the suits. 
Sheikh. Muhammad Ali took.out execution 
of: the decree for. costs and attached an 
8-annas -zemindari share to realize the 
` decretal.amount (Rs. .454-4 0), Jhao Lal, 
‘son: of Dayal and Babu Lal; grandson, of 
Dayal, then brought the present suit for 
a declaration that the said zemindari share 
is- not. liable. io attachment and-sale in 
execution of the decrees for costs obtained 
‘by.Sheikh Muhammad Ali against Dayal. 
. The. suit was: dismissed by: the. first 
Court, but decreed by the lower: Appellate 
Oourt-on plaintiffs’ appeal. : 


..Sheikh: MuhammadAli has now come to 


this Court in second appeal: 

It appears that Dayal died after the 
appeal was heard by the learned Subor: 
dinate Judge. The, learned Subordinate 
Judge has decreéd the: appeal bolditig 
that Dayal’s conduct in. both the suits 
-mentioned above in which costs were de= 
creed against him was ‘like that 
dishonest man." sanan ons Mace 

It is contended:-on behalf: of the-appel- 
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lant that Dayal’s conduct could not be 
gaid to beimmoral and it was the duty of the 
son and the grandson. of Dayal, under the 
Hindu Law; to pay off:the debts of Dayal 
which were not tainted with immorality, 
_ Iu our opinion there is no substance in 
this appéal. _ i S 

The appellant's learned Counsel has re- 
ferred to the following cases:—. E 
. Shambhu Bhan Singh v. Chandra Shekhar 
Bakhsh (1), Mata Din v. Mahraj Din (2), 
Ramkrishna Trimbak v. Narayan Shivrao 
Aras (3), Sumer Singh v. Liladhar (4), 
Chakouri Mahton v. Ganga Proshad (5), 
Kirpal Singh v. Balwant Singh (6) and 
yentgopal Naidu v. Ramanadhan Cheity 
„_ It was held in Shambhu Bhan Singh v. 
Chandra Shekhar Bakhsh (1) that under the 
Hindu Liaw a decree for mesne profita 


-passéd against the father alone as the 


result of a litigation in which he unsuccees- 
fully defends his position to the family 
estate, can be, executed against the joint 
family property. Itis hardly possible to 
characterize such conduct of the father ag 
immoral or illegal.. f E 

It was held in Mata Din v. Mahraj Din 
(2) that the liability imposed by the Court 
upon the father to. indemnify thé person, 
with whose property hé had improperly 
interfered, credtes a debt which may 
justly bé recovered from the ancestral pro: 
perty-in the hands of thè son. 

it was held in Ramkrishna Trimbak v: 
Narayan Shivrao Aras (3) that sons cane 
not escape liabilily for payment of the 
debts of their father contracted in a trade 
carried on by. him in contravention of 
Government Servants’ Conduct Rules on 
the ground that the conduct of their 
father in contracting debts in éuch trade 
was “avyavahar,” , 

It was held in Sumer Singh v. Liladhar 
(4) that undér thè- Hindu Law money 


(1) 80 Ind. Cas. 17; 1 O. W.N. 343; 100. & A. L. R. 
912; A. I: R. 1925 Oudh 230. Hi 

(2) 85 Ind. Cas. 959; 1 O. W. N. 960; 12.0. L. J. 33; 
A. I. R. 1995 Oudh 325. . 

(8) 31 Ind: Gas. 301; 40 B 126; 17 Bom L R-955.. 

(4) 9 Ind. Cas. 624; 33 A. 472; 8 A. L. J. 306. -  * 

(5) 12 Ind. Cas. 699; 39 O. 862; 150. L. J, 228; 16. 
C. W. N. 519. Sa } 

(6) 17 Ind. Cas. 666; 400. 288;13 M. L. T.5:-11 
A.L J.1;9 P. W. R. 1913; 17 O. L. J. 137; 15 Bom, 
L. R. 79; 17 C. W. N. 302; 28 P. L. R. 1913; 24 ÑM. L: J. 


D). 
(7) 14 Ind. Cas. 105; 37 M. 458; 11 M. L. T, 497; 2 
L.J. 61, ae ae i 


are 3 
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for defamation is a debt for which a 
Hindu son and grandson are liable. 

It was held in Chakourt Mahton v; 
Ganga Proshad (5) that a decree obtained 
by a person for damages on account of 
injury done to his crops, by the obstruc- 
tion of a channel through which he was 
entitled to irrigate his lands, against one 
‘B; who was governed by the Mitakshara 
School of Hindu Law, could be executed 
on his death against his son where it could 
not be said that the decree obtained was 
due to an act of the judgment-debtor, 
which was a wanton interference with 
the rights of the decree-holder, and that 
the liability imposed thereby on the judg- 
meu dekat was an illegal or immoral 
debt. 

In Kirpal Singh v. Balwant Singh (6) 
the ruling in Devi Ditta v. Saudagar Singh 
(8) that a “just debt” means “a debt 
which is actually due, and is not immoral, 
illegal or opposed to public policy, and 
has not-been contracted as an act of reckless 
extravagance or of wanton waste, or with 
the intention of destroying the interests 
of the reversioner’, was approved of by 
their Lordships of the Judicial Committee, 


It was held in Venugopal Naidu v. 
Ramanadhan Chetty (1) that the liability 
ofa Hindu father, who as a member of 
a devastanam committee, unauthorisedly 
spends the devastanam ifunds for expenses 
of a litigation, and is afterwards directed 
by. the Court to pay the costs out of his 
own private funds, constitutes a debt which 
his sons and grandsons are under a pious 
obligation to discharge. The expression 
‘avyavaharika’ debt means adebt which 
is not supportable as valid by legal argu- 
ments, and on which no right could be 
established by the creditor in a Court of 
Justice, The following observations were 
made by Sadasiva Aiyar, J., in his judg- 
mentin that case:— l 

“I am inclined to adopt Colebrook's 
paraphrase, namely, ‘debi incurred for a 
cause repugnant to good morals’ as more 
nearly approaching the true import of the 
expression than any of the meanings given 
by theother authorities. If I might venture 
upon giving my own ‘translation of the 
expression ‘avyavaharika’ I would para- 
-phrase an ‘avyavaharika debt’ as a debt 
which is not supportable as valid by legal 


_ @) 65 P, R. 1900; P. L. R. 1900, p. 322, 
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arguments and on which no right could 
bs established in the creditor's favour in 
a Court of Justice ... As regards the case 
in Ramiengar v. Secretary of State for India 
(9) also relied on strongly by the appel- 
lant’s learned Vakil, that decision rested 
‘on its own special circumstances’, for, the 
learned Judges found in that case that 
the father knowinly brought a false case 
as a pauper. When he loat the suit and was 
made liable for the Government costs, it 
was held that his sons were not liable to 
Government for such costs so incurred. 
Without saying that I agree with the 
reasons given in the said decision, that 
decision is easily distinguishable from the 
present case. The judgment in Alagiri- 
sami Naicker v, Subbayyar (10) does not 
establish that the committee members . 
(three of whom joined in the appeal to 
the High Court with the concurrence of 
the remaining two) dishonestly preferred 
the appeal to the High Court which appeal 
costs they were directed to bear out of 
their private funds. Imprudent and even 
‘unconscientiously’ imprudent, debts of the 
father are not in my opinion. immoral, 
illegal or ‘avyavaharika debts.” : 
In the case of Darbar v. Khachar (11) a 
‘Hindu father erected a dam which ob- 
structed the passage of water to the pro- 
perty of hisneighbour. The Court found 
that the father had no right in law to 
erect the dam and a decres was passed 
against the father for damages. .It was 
held by Knight, J., that the sons were 
not liable for the amount ‘of the decree as 
such a debt is ‘avyavaharika’, i. e., a debt 
which a father ought not “as a decent 
and respectable man" to have incurred, A 
‘Hindu son is answerable fur the debts 
legitimately incurred by Lis father, not 
for those attributable to his (father’s) fail- 
ings, follies or caprices. This interpreta- 
tion of the word ‘avyavaharika’ appears to 
be too narrow, for it excludes debts for 
which the sons might be held leyitimately 
. liable and the view taken in this case 
has been dissented from by the High 
Courts of Caleutta, Madras and Allahabad 
[see Chakouri Mahton v Ganga Proshad (5), 
Venugopal Naidu v. Ramanadhan Chetty 
(7) and Sumer Singh v. Liladhar (4). | 
It appears that the learned Sanskrit 
scholars have differed as to the meaning 
(9) 4 Ind, Oas. 105; 20 M. L. J. 89; 6 M. L. T. 308, 
(10) 21 M. 278; 7 Ind. Dec. (xN. 8) 552, ; 
(11) 32 B. 348; 10 Bom, L. R. 397. | : 
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of the expression ‘avyavaharika debt’. We | 


ate inclined to adopt -Colebrooke's para- 
a debt incurred for a 
cause repugnant to good morals, 

‘Oases Nos. 1 to 6 referred to by the learn- 
ed Counsel for the appellant are not in 
point, so far as the decision of the point. 
under consideration is concerned. We 


“have carefully considered the 7th case— 


Venugopal Naidu v.Ramanadhan Chetty (7), 
réferred to by the appellant’s learned 
Counsel, and the case’ of Ramiengar v. 
Secretary of State for India (9) referred to 


by therespondents’ learned Counsel. In Ram- ' 
- tengar’s case (9) a Hindu father brought 


a suit in forma pauperis as next friend of 
cne of his sons to establish his adoption 
and the suit was dismissed on the ground 
that the adoption set up was false, The 
father was ordered accordingly to pay the 
costs: due to Government under s. 440, 
Civil Procedure Code of 1882. 
tion arose as to whether the sons were 
liable to pay such costs. It was held that 
the liability to pay the costs was imposed 
ad a penalty for the father’s misconduct in 
bringing a suit which he must have known 


_ to be false, that such liability might be re- 
' garded as in the natureof a fine and that the 


debt incurred by the father being thus 
tainted with immorality, his sons were’ not 
bound to pay. it. 

‘In our opinion Ramiengar's case (9) was 
rightly decided. We agree with the decision 
and the reasons for the decision in that case. 

We agree with the learned Subordinate 


. Judge that the grounds'on which Dayal 


based his claim against Sheikh Mohammad 
Ali and also the grounds on which he resist- 
ed the suit brought against him by Sheikh 


` Mohammad Ali were false and dishonest. | 


He had knowingly brovght a false case 
against Sheikh Mohammad Ali and had 
knowingly on false grounds defended the” 
suit which Sheikh Mohammad Ali had 
brought against him. We hold, agreeing 
with the learned Subordinate Judge, that 
the plaintiffs are-not liable to pay the costs 
for which. the.decrees in question were pass- 
ed against Dayal. i ; 
The result is that the appeal- fails and 
must be dismissed. We dismiss the appeal 
with costs. The decree of the lower Appel- 
late Court is confirmed in all respects. - 
GH | Appeal dismissed. 
ALN. A, ; 
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MADRAS HIGH COURT. 
Second O1vit MISOELLANEO09 ArPBAL 
| No, 47 or 1925, wa 

i May 5, 1927. 
. Present:—Mr. Justice Waller and Mr, 

t Justice Madhavan Nair. 
PARAMBATH PARKUM MATTOLE 
KUNHAMMAD HAJI (DAD) AND OTHRRS—~ 

APPELLANTS f 


t 


| versus ! ; 
OHATHOTH PARKUN KOZHUVAMMAL 


(DEAD) AND OTHELS— RESPONDENTS. , 

‘Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 6—Limitation Act (IX of 1908), Sch. I, Art. 182 (5) 
—Compromise decree in mortgage swit—Composite 
decree—Final decree, whether necessary—A pplication 
for final decree, whether step-in-aid of execution. 

A compromise decree in a mortgage suit provided 
that the mortgaged properties may be sold if the 
decree amount was not paid within a certain time 
and that, if the proceeds of the sale were insuffici- 
ent, the judgment-debtor was to be personally liable 
to pay the balance to the decree-holder. After obtain- 


The ques- ; ing this decree, thinking that a final decree’ wag 


necessary in the case, the decree-holder applied on 
three occasions, for obtaining a final decree. On 
each of these occasions, his application was. dis- 
missed. ` He then applied for execution of the original 


decree : = Š 

. Held, (1) that the decree was a composite one and 
though it was irregular and was not strictly 
warranted by the provisions of O. XXXIV of -the 
Civil Procedure Code it was executable; [p. 396, col. 


: (2) that the decree in question being a compromise 
décree and the parties having agreed that the 
decretal amount should be realised in a particular 
way, the Court had full jurisdiction to carry out the 
intentions of the parties whatever was the nature of 
the decree ; [ibid.] i 

Abir Paramanik y. Jahar Mahmud Mandal: (1) 
and Sital Singh v. Baijnath Prasad (2), relied on. 

(3) that though an application for final decree is 
not an application for execution, yet the three -prior 
applications were steps-in-aid of execution inasmuch 
a3 the plaintiff was asking the Court to make an 
order which was thought necessary, before taking 
out actual execution of the decree and the ‘ultimate 
object of the petitions was to hasten the actual 
realisation of the decree amount, [p. 396, col. 2.] - 

Appeal against an order of the Distriet 
Court, North Malabar, in A, 8. No, 441 
of 1923, preferred against that of the 
Court of the District Munsif, Payyoli (in 
R. E. P. No. 761 of 1922, in O. 8. No. 748. 
of 1914). LA MA 

Mr. K. P. M. Menon, for the Appellants, - 

Mr. K.P. Ramakrishna Iyer, for the: 
Respondents. : 


JUDGMENT.—The mortgagee decree- 
holder is the appellant. This civil miscel- 
laneous second appeal arises out ef an 
application filed by him toexecute the decree 
which he obtained in a suit for sale of the 
mortgaged properties, The decree sought 
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to be executed is-a compromise decree. 
It provides -for the sale of. the pro- 
perties if the decree amount is not paid 
within a certain time, It also provides that, 
if the proceeds. of. the.sale are insufficient, 
the judgment-debtor is to be personally 
liable to pay the balance to the decree-holder. 
After obtaining this decree, thinking that 
a final decree was necessary in this case, 
the appellant applied on three occasions 
for obtaining a final decree, Om each of 
these occasions, his application was dis- 
missed., Then he made.an application under 
O. XXI, r. 11 of the. Oivil Procedure Code 
for the execution of the original decree: 
The respondent contended that the 
decree being only a preliminary decree, 
there could be no execution till a final 
decree hás- been obtained.and that the 
application was barred by limitation: The 
ledrned District Munsif, overruled both 
these cdntentions, On appeal the.learned 


District: Judge upheld | the contentions and 


dismissed the. appellant's petition for. exe- 
ciition: 


The same contentions against the exé- ` 
cution of the. decree are „urged , before ug. 


by the judgment-debtor-respondent:. As 
regards the’ first’ contention, we are of 
opinion that it is not necessary. to. get. a 
final decree in this case. The lst ahd the 
2nd paragraphs of the decree, comply.with 
the requirements of the usual preliminary 
atid the-fibal décrees in d mortgage decree 
for rale, and the third paragraph dis- 
tinctly. makes provisions for the usual 
personal decree. Thë decred isa com- 
posite one; and though it is irregular 
ani ig not étrictly, warranted .by the pro- 
visions of O.. XXXIV of.the Oivil Procedure 
Code, it cannot be said to be inexecutable 
on-that account. Further; even’, if it is 
held that théré is no final decree, the 
decree in question being a compromise 
decree and the parties. having agreed that 
the decretal amount should be realised in 
a particular way, the Court has full 
jurisdiction to carry out the intentions of 
the parties, That.this can be done has 
heen held in Abir Paramanik v. Jahar 
Muhmud Mandal (1). The fact that it was 
a decisjon under s, 89 of the old Transfer 
of Property Act does notaffect the princi- 
ple enunciated init. See also the observa- 
tion Of the learned Judges in . Sital Singh 


(1):34 G, 886; 6 O, Li J: 95; 11 O. W. N, 879. 
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v Buijnath Prasad (2) that strictly speaking 
O. XXXIV,r. 5 has no application to .a_ 
compromise decree. On both these grounds. 


-we think it was not necessary ‘for. the 


appellant to obtain a final decree in the 


` circumstances of.this case. 


The respondent's next contention is that 
the suit is barred by limitation. 1f the three. 
applications for the final decree can be 
considered to be steps-in-aid of execution; 
thén,. itis. admitted that the execution is 
not barred. .It is first. urged that. there 
is no executable decree at allin this case 
and, therefore, there can bè no application 
which may be called a step in-aid. of .exe- 
cution. To this, the reply is, a8 we have 
already held, that in this case there is. an 
executable decree and, that being a. come 
promise decree the parties are entitled to 
agree asto how the decree amount should 
be réalised.. The next argument is that 


an application for a final decree is. not 


‘an application for execution. This.is no 
doubt true, but .the, question is whether 
the applications in question, though styled’ 
applications for final decree can. with, 
reference.to their contents be considered 
to be., “steps-in-aid" of.. execution, The- 
decree-holder, by, applying for a. final 
decree was .endeavouring to get-an order. 
which he thought at the time as necessary. 
béfore executing his decree, Afterwards 
due to better. advice he gave up -that 
attempt and applied for execution of the 
decree without, getting a. final decree as., 
that was. necessary., This was what, has 
happened: infthis case. In these circum- 
stances, we fail to see why the Court 
should not consider that the prior three ap- - 
plications were steps in-aid of execution, for, 
as. we haye already said, the plaintiff was. 
asking the Court to make-an order which’ 
was thought necessary, before, taking out 
actual execution of the decree. As. the. 
ultimate object of these petitions was to 
hasten the actual realisation of the decree 
amount, we are satisfied that. they. were 
“steps:in-aid” of execution. In this view. 
the execution application which has given 
risé to this civil miscellaneous second 
appeal is not barred by limitation. ot 
We set aside the decree of the District. 
Judge and restore that of the District 
Munsif with costs here and the Court below: 
V.N, Vi _ Appeal allowed. - 
(2) 75 Ind. Oas. 485; 44 A. 668; 20 A, L. J. 602; A, 
R. 1922 All, 383. 
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-NAGPUR JUDICIAL: COMMIS- 
SIONER’S COURT.’ ; 
OIvVIL REFERENGE No. 31 or 1927. 
September 6, 1927. 
Present :—Mr. Kotval, A. J.C. 
MOHAMMAD Dans APPELLANT 


MUNIOIPAL. GOMMITTER, DRUG— 


“RESPONDENT, 

c. P. Municipalities Act (II of 1922), s. 88 (2)— 
Haisiyat-taz—Assessment—Matters to be considered 
—Ezxclusion. of income-taz, insurance premia’ and 
house rent. 

The question of liability mentioned in s. 83 (2) of 
the C. P. Municipalities Act is not the question of 
the amount fixed in respect of the liability but 
et a person’ s liability to pay the tax at all. [p. 397, col, 


‘According - to the rules of Drug Municipality in 
assessing a person to haisiyat tax, his relative tax 
paying capacity, i.e., the circumstances, social ‘position 
‘and the size of his family, must ‘be considered. [ibid.] 


‘Income-tax paid by an assessee must be wholly ex- 
cluded’ from his gross income. Exclusions on ac- 
count of insurance premia and house-rent are matters 
within the discrétion of the Committee in the’ first 
instance or in appeal by the Deputy Commissioner or 
other officer entitled to hear it “under law, to be 
decided on the ‘facts of each cdse. [p. 398, col. 1 id 

Reference made by the Deputy .Com- 
Tam Drug, dated the 20th January, 
1927; ; 

Mr. D.T. Mangalmurti, for the - Respond- 

ent 


ORDER.—Mr. Muhammad Hamid, Tah- 
sildar, was assessed by- ‘the-Municipal ‘Com- 
'mittee of Drug to haisiyat-taxfor the year 
1926-27 on Rs. 3,3v0, his gross salary for that 
year. He appealed to the Deputy Commis- - 
sioner claiming that the amounts paid by 
him as income-tax, ‘house-rent and life 
‘insurance prémia should have been deduct- 
ed from his gross salary and thé tax levied 
on the balance Rs. 2,469-12-0 “which he is 
capable of spending at Drug proper.” 

“The Deputy Commissioner was of the 
‘opinion that deduction on account of in- 
\@onie-tax should be allowed but mot on ac- 
count of house-rent. He was . doubtful 
whether provident fund payments ‘and’ in- 
surance premiashould be deducted, though 
he was inclined to think that they should be 
to the extent permitted by income-tax rules. 
‘He has referred tke case to this Court 
under s. 88 (2) of the O. P, Munici- 
palities Act, 1922, as he ` considered 
that a question of liability to and the 
a of assessment of the tax was 
involved © > 

“The pointa referred are whether in assess 
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ing the appellant-to the haistyat-tax the 
Municipal Committee should have made 
allowance for house-rent, income tax and 
insurance premia’ paid by him and fer the 
contributions made by him to the -provi- 
dent fund: No question as to contributiors 
to the provident fund arises in this case 
for the record discloses no claim made by 
the appellant in respect.. of.them. He 
alleged that he paid Rs 86 4 0 for income- 
tax, Rs. 240-for house-rent and Rs. 514 for 
life insurance and claimed a deduction in 
respect of these items only, The refer- 
ence in respect of provident fund contri- 
butions is made apparently “because in 
answer to the notice issued to the Municipal 
Committee it alleged that in respect of 
_Governmentservants the gross annual salary 
was the basis of assessment, no deduction 
being allowed on aécount of house-rent, .in- 
come-tax, provident fund and insurance 
-premia. As the point as to provident fund 
‘contributions did not arise in the appeal; 
it must be excluded from the reference 
which, in my. opinion, must be confined to 
„Buch. questions as arise in the ‘particular 
.case.in which it is made. 

‘In this Court the Municipal- Committes 
.has been represented by an Advocate but no 
appearance has been made by. or on behalt 
of the appellant. 

In my opinion, no question of liability 
-to the tax within the méaning 0fs. 83.(2) 
arises.in this case for that -is. admitted. 
‘The question of liability nientioned i in s. 83 
(2) i is not the question of the amount fixed 
‘in respect of the liability but of a person's 
liability to pay the tax at ‘all. Mr. Hamid's 
‘ability to pay the tax is not denied. He 
‘only contests the amount which the Muni- 
cipal. Oommittee requires him to pay, 

As regards the question of the principles 
‘of assessment, the. Municipal Committee has 
oyerlooked the rules framed by it ‘and sanc. 
tioned by Government by Notification No. 
}90-617-8-18, dated the 3lst July, 1919. 
Rule 5 (b) of these rules lays down the 

~principles of assesment applicable to the 
present case. According to that rule the 
relative tax paying capacity, 4, e, the cir- 
cumstances, social position and the ‘size “of 
the family of each person liable to be taxed 
muat be considered. The measure of the 


dki does not depend Na upon ‘the 
amount Axed .aa-his: salary. The tax ia ine 
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tended to .be elastic and contemplates a 
greater nicety of adjusiment io the means 
of the payer than is usually possible 
in the matter of taxation. The possibility 
of Government servants earning the same 
salary and having no other income or pro: 
perty paying different amounts as haisiyat- 
tax is within the contemplation of the rule. 
The difference in the amount may be due to 
difference in the circumstances, social posi- 
tion or the sizeof the family.’ 

- It is not possible to define what is includ- 
edin the terms ‘circumstances’ and ‘social 
position’, but for the purposes ofthis caseit 
may be said that the outgoings under the 
heads referred to aboye are matters requir 
ing consideration in determining the tax- 
paying capacity of the appellant. Except in 
the case of income-tax it cannot be laid 
down as a rule that in determining the’ tax 
paying capacity these items or any of them 
must be wholly deducted from the 
salary, 

As far as income- tax is concerned that 
part of the salary which is paid as such is 
as good as never received and cannot be 

y considered tọ be at all contributing to- the 
oceupier’s tax- paying capacity. Insurance 
premia and house rent are items of expense 
which depend for their extent on the 
occupier's choice and obviously he cannot, 
as a matter of principle, be allowed to 
claim deduction for the whole of the 
amounts paid by him for these purposes, 
for he might choose to make them so large 
as to swallow the greater part of his income. 
The extent to which allowance should be 
made in respect of these items is a matter 
to be decided in connection with each case 
by the Municipal Committee or the Deputy 
Oommissioner, Commissioner or other officer 
hearing the appeal and no principle can - be 
laid down on the point. 
G. R.D, Reference answered, 


MADRAS HIGH COURT. 
Givit Reviston Petition No. 609 oF 1927, 
> August 22, 1927. 
Present: —Mr. Justice Reilly, 
KOPPULA SUBBIAH—Paririonar 


versus 


KOPPULA SUBB3IAH V, THAMMANA MANIKKAM. 


[106 I. C. 1937) 


Malras District Municipalities Act (V of 1920)— 

Rules for condust of Elections, rr. 14, 15, 1?—Inter- 
pretation of rules by Election Couri— Inter ference by 
High Court. 

Where an election Judge acting under the Madras 
District Municipalities Act, by interpreting rr. 13, 15 
and 17 of the Rules for the conduct of elections, 
found that certain ballot -papers had been improperly 
rejected by the returning officer : 

Held, that the High Court would not interfere in 
revision even if the finding of the Judge that the 
ballot papers were improperly rejected was ‘wrong 
inasmuch as he had jurisdiction to interpret the 
rules. 


Petition, under s. 115 of Act V of. 1908 
and s. 107 of the Government of India Act, 
praying the High Oourt to revise the order 
of the Court of the District Judge, West 
Godavari at Hllore, in O. P. No, 93 of 
1926, 

Sir K. V. Reddi, for the Petitioner, 

Mr. P. Venkatarama Rao, for the Re- 
spondents, 

JUDGMENT.—K. Subbiah, the peti- 
tioner here, was declared to be elected as a 
Manicipal Councillor of Ellore as having 
got 186 votes at the election against 196 for 
“1, Manikkam respondent No. 1. On an 
election petition presented by T. Manikkam 
the District Judge found that the result 
of the election had been materially affected 
by the improper rejection of 16 ballot 
papers, which, if accepted would have left 
each of these candidates with 205. votes, 
Whether the District Judge’s finding that 
the 16 ballot papara were improperly reiéct- 
ed was right or wrong, he arrived at that 
finding by interpreting rr. 14, 15 and 17 of 
the Rules for the conduct of elections of 
Municipal Councillors, I find no defect ins 
his jurisdiction to interpret those rules as. 
he has done nor any illegality nor:material 
irregularity in his procedure. On his find- 
ing his order that a new election would be» 


_ held was within his jurisdiction. 


The petition is dismissed. The petitioner 
will pay respondent's costs in this’ Court. 
Respondent No, 2 will bear his own costs iba 
this Court, 

VIN. 


Petition dismissed,’ : 
A N, A, 


THAMMANA MANIKKAM AND ANOTABI—= 


RESPONDENTS, 
Civil Procedure Code (Act V of 1993), @ Ilia 


po 
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PATNA HIGH COURT. 
First Oivit APPRAL No, 123 or 1925. 
April 27, 1927, 
Present:—Sir Dawson Miller, Kr., Ohief . 
Justice and Mr. Justice Kulwant Sahay, 
Maharaja UDAI PRATAP NATH 
SAHI DEO—P.atntisF—APPELLANT " 
versus P 
Maharaja Kumar JAGAT MOHAN 
NATH SAHI DEO—Dzrenpant— Ri- 


SPONDENT. ae 

Impartible Raj—Maintenance grant— Grantee's right 
to minerals—‘Sab sudha', meaning of—Princtples of 
English Common Law, applicability of— Maintenance 
grant, whether conveys proprietary rights—Limitation 
Act (IX of 1908), Sch. I, Art. 120—Declaratory suit— 
Fresh invasion—Presh cause of action. . g 

In the case of a maintenance grant where the 
reversion remains with the grantor minerals do not 
pass to the grantee without words of express grant 
or by clear implication. [p. 404, col. 1.] 5 

Tituram Mukerji v. Cohen (2), Hari Narayan Singh 
y. Sri Ram Chakravarti (3), Jyoti Prasad Singh v. 
Lachipur Coal Co. (4), Durga Prasad Singh v. Braja 
Nath Bose (5), Biswa Nath Gorai v. Surendra Mohan 
Ghose (6), Christian v. Tekaitni  Narbada Koeri (7), 


Kunja Behari Seal v. Raja Durga Prasad Singh (8), . 


Sashi Bhushan Misra v. Jyoti Prashad Singh Deo I 
Girdhari Singh v. Megh Lal Pandey (10), Megh Lal 
Pandey v. Rajkumar Thakur (11), Raghunath Roy 
Marwari v. Raja of Jheria (12) and Secretary of 
State for India v. Srinivasa Chariar (13), -relied 


on. 

The words ‘sabsudha’ (including all) in a grant 
are not sufficient- to pass minerals. {<did.] 

Girdhari Singh v. Megh Lal Pandey (10), relied 
on. i ; i 
In an impartible Raj the junior members of the 
family have not the ordinary co-parcenary , rights 
which members of a joint Hindu family have; and 
a grant of maintenance by the holder of the Raj 
to the junior members of the Rajcannot and does 
not amount to a partition.and such grants do not by. 
themselves amount to a conveyance of full pro- 
prietary rights including rights to minerals and 
sub-soil rights. [p. 412, col. 2.) i 

A fresh invasion of the plaintiff's title arising 
from an entirely new situation gives the plaintiff a 
fresh cause of action for the institution of a suit for 
declaration of title. [p:407, col. 2.] : 

Itis not safe to apply the principles of the English 
Common Law relating to the rights to minerals to 
India as there is a fundamental difference between 
land tenures in England and in India and the 
peculiarities of the feudal system of tenures are not 
to be found in India. [p. 416, col. 2; p. 417, col. 1.]: 


First appeal froma decision of the Subordi- 
nate Judge, Ranchi, dated the 4th July, 
1925. : S3 

Sir B. O. Mitter-of the Calcutta Bar (with 


him Mr. B. C. De), ior the Appellant. 


Mr. Pugh (with him Messrs. S. Sinha, 
P.K.Sen, C.C. Das, M. Imam, M. Prasad, 
G, S. Prasad, K. P. Sukul, & N. Banerji, 
S, N. Palit and B, N. Mitter), for the Re- 
Bpondent, . 5. Na 


a A F 2 


< 


* 
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“JUDGMENT. - 

Miller, C. J.—This is an appeal on 
behalfof the plaintiff froma decree of the 
Subordinate Judge of, Ranchi, dated the’ 
4th July, 1925, dismissing the plaintiff's 
suit for a declaration . of his right to the 
minerals in Pargana Tori.- 

The main question for determination: in 
theappeal is whether a grant of Pargana 
Tori made in 1867 by Maharaja Jagannath 
Sahi Deo of Chota Nagpur tohis younger 
son descendible in the direct male line of 
the grantee-and resumable on failure cf 
lineal male heirs passed not only the sur- 
face rights but also the right to the 
minerals thereunder. 


The plaintiff, the present Maharaja of 
Chota Nagpur, is the elderson of Maharaja 
Jagannath Sabi Deo the grantor and suc- 
eeededto the Raj on his father’s death in 
1869. The first defendant who may be 
referred to as the Maharaj Kumar is the ` 
plaintiff's younger brother being the son 
of the same father by a different mother. 
‘It was to this defendant that Pargana Tori 
was granted by way ‘of maintenance by 
his father in 1867. The second and third 
defendants are licensees of the Maharaj 
Kumar under a prospecting license, dated 
the 27th May, 1921, The defendant No. 5, 
the Tori Syndicate Limited, claims tobe 
the assignee of the rights of the second and - 
third defendants. This defendant was 
added on his own application. -The fourth 
defendant, the Tori Coal and Minerals 
Prospecting Company, Limited, claims 
under a prospecting license granted by. the 
‘plaintiff and supports the plaintiff's cese, 
The remaining defendants uumbered 66 (a) 
and 66 (bì) who were also added on their 
own application claim as licensees of the 
Maharaj Kumar- under a prospecting . 
license granted to their: deceased- father 
on the 23rd May, 1924, alleging that the 
“ previous license to the second and third de- ` 
fendants had been cancelled.” - 


4 ; yt > 
The plaintiff claimed (a) a declaration 
of his right to the minerals in Pargana Tori 

and the right of access thereto for himself,. 
his servants and agents, (b)a permanent ` 
_ injunction against thecontesting defendants 
restraining them from. interfering «with the 
exercise of the plaintiff's right, and, (c) a per- 
manent injunction against the said defend- 
-ants restraining them from ‘working the 
meen remoying the minerals in Pargana 

A. 07. de j © 
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`` 8, Did the plaintiff abandon and relin- 
.guish his rights, if any, to the. mines and 
‘minerals.in the aforesaid Pargana by the 


- ‘Instruments of release and confirmation of 


the 10th of March, 1893? 


9, What relief, if any, is the plaintiff 
entitled to? - are 


Ifthe grant were merely a lease either for ` 


2, term or ‘in perpetuity or a maintenance 
“grant for the -life of the grantée I consider 
“that the question would be concluded -by a 
‘ series of authorities binding “on this Court 
“notwithstanding that there are words ‘of 

general import in the grant itself which, 
‘taken in their widest significance, would 
-bs sufficient’ to pass “all rights in the 

property to the ygrentee. and the heirs 


UDAI PRATAP NATH SABI DEO V, JAGAT MOHAN-NATH SAHI-DEO, 
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male of.his body. -The learned Subordinate. 
Judge before whom the cass came for’ trial 
held that none of the decisicns upon which 
reliance was placed by the plaintiff govern- 
ed the present case. He was further. of 
opinion that the nature of the estate created 
by the grant bora a close resemblance to 
whut in England would be called an estate 
in tail malé and was in the nature of a free- 


‘tothe Maharaj Kumar” | 
. The translation ofthe grant of -1867 
..used inthe lower Oourt and ‘printed with 
the ‘record was imperféct, certain important 
words being entered as illegible. ‘We 
accordingly -had a translation made “by an 
-official ‘translator of this “Court which -is as 
follows: —  . i > 
~~" “Sri Sri Basudev Rai Sahi _ 

í Sign Manual . 
“Maharajadhiraj Sri Jagannath Sah Deo, 
“This patia is gratited in respect -Of ‘brit 

jagir oñ thé aiispicious 7th day of Magh 

Sudi Sambat, 1923, by the great and:power- 

ful Maharaj Sri Jagannath Sai Deo. ° > 

“I have granted the entire Pargana Tori 

khas bhandar, original with dependency, ap- 

‘pertaining to the . Collectorate and-District 

Kismat “Lohardagga, Sub-District” Ranchi, 

(together with) jalkar, bankar, trees, Par- 
japur (tenants: houses), four boundaries, 
all included, “in brit jagir. to Manjhil Lal 

SriJagat Mohan Nath Sah Deo for his main- 

_tenancé,- “He with his sons and grandsons 

ond so ‘on shall realise from thé former-and 

present elakadars rents_fixed in respect -of 
the jagirs granted previously and at pre- 
Bent, in accordance with the paita, together 
with the rakumats. So long .as the sons 
and;grandsons and so on of Manjhil Lal Sri 
‘Jagat Mohan Lal Sah Dao will live, (they 
shail take pessession of) bhandar ` khas at 
‘every place ‘and realise rents in respect of 
_the entire Pargana Tori, khas bhandar and 
‘the elakadariand enjoy tho sams peaceful- 
ly,and pay to huzur ‘an’ annual ‘rental of 
Re, 300 (Rupees three - hundred) in the 


[£06 1.0. 1997) vst Santat- wate darus, sadat atzA Site dant DR 


Company's coin together with rakumat. .So 
longas Manjhil Lalis not fit to sign his 


name by his own pen, the papers of his vil- - 
lages (dehat), such as thika patta, receipts, . 


acquittance, etc., shall-be executed under 
the Sahisignature of huzur and Manjhil 
Lal shall continue to get all the income 
from the aforesaid villages (dehat), He shall 
remain in possession and occupation of the 


said villages (dehat) and peacefully enjoy the ‘k 
same. Itis, therefore, witnessed by Dudhbaiya, 


Sri Paran Sahi Bakhsh Sri Nilamar Das 
Mirdaha Sri Ganesh Ram. Signature 
(scribe ?) Pande Bhupal Rai of Bhoro. 
: _ (On the margin) 
Witnessed by i 

Swami Sri Trambak Nath Deo. 

Purohit Sri Gobind Ram, Guri Sri 

Manik Ram. 

- Jubraj Sri-Pratap Udainath Sah Deo: 
' Thakur Sri Padumlochan Nath Sah Deo.” 

The words “four boundaries, all.includ- 
ed” are a literal translation of the words 
“chatur sima sab sudha” and might perhaps 
be renderedin idiomatic English as “includ- 
ing “every thing within four boundaries,” 
The words “bhandar khas” referapparently to 
the villages or portions of the estate in the 
direct possession of the proprietor himself 
_-and not rented or farmed to others. The 
' Ohota Nagpur Raj to which Pargana Tori 


appertains .is-admittedly -an -impartible’ 


estate-and succession thereto is governed 
bythe rule of male lineal primogeniture, 
females being excluded. . Such an estate 
according to the decision in the case of 
Sartaj. Kuari v. Deoraj Kuari (1) is alienable 
atthe will of the Maharaja for the time 
being except in so far as “there may be any 
- custom to the contrary and no such custom 
has-been shewn in this case. The younger 


sons of the family although they have no. 


tight to partition or to restrain alienation 
are entitled. by the custom prévailing in the 
family toa maintenance grant of a portion 
of the estate which descends in the direct 
male line of the grantee in the same manner 
asthe parent estate and is resumable on 
failure of -that line, According. to the 
evidence of the defendants’ witness No. 3 
the third. son of the plaintiff, there is no 
hard and fast rule as-to the kind of proper- 
ty to be-given in khorposh.. There is no set 
form for the documents -executed in. evi- 
dence of the grants; The terms of-- such 
grants: may not be. -exactly- similar but 
` (1) 10 A.-272; 15 I-A. 51; 5 Sar. -P. O. J. 139712 Ind, 
pur, 213; 6 Ind, Deo. (x: 8.) 182(P,0,), ©. tee 
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the substance is the same, At the time of 
making grants calculation is madeon the 
basis of the income derivable from. the 
Pargana concerned. This witness adds that 
up to now no mines in Chota Nagpur have 
to his. knowledge been worked. Except 
Chhota Lal none of the khorposhdars in the 
Raj has as yet worked any mines in their 
respective villages and he adds “I do. not 
now in what village or villages the said 
Chhota Lal has worked mines but I have 
heard that he has got some mines working”. 
Chhota Lal there referred to is the fourth 
son of the Maharaja. He was also called as 
a witness and agrees with his brother that 
there is no fixed rule as to the extent. of 


-thorposh grants-in reference to the parent 


estate. ‘There is no dastur on the point. If 
any disputes arise in the matter the same 
have to be decided either in Court or by 
arbitration, It does not appear from ‘his 
evidence that he ever worked any mines 
within his khorposh grant but he appears 
to have excavated clay or earth on his 
estate for the purpose of making bricks for 
his house withoutany opposition from the ` 


“plaintiff. Infactit may be stated at once 


that except for the evidence of Lal Jogendra 
Nath Sahi Deo, a son of the present khor- 
poshdar of the Jharia Estate, held under 
the Chota Nagpur Raj, there is no evidence 
of any of- the khorposhdars having worked 
the minerals upon their estates. The evi- 
dence of this witness is of the vaguest. de- 
scription. He says that some 40 or 50 years 
ago some iron mines used to be worked on 
that estate. -The operations went on-for two 
or three years. Thé greatest depth reached 
was about 15 feet and the excavations were 
made along a ditch 100 to 150 steps. in 
length. This village is in a remote part of 
the country 44 or 45 miles from the nearest 
Railway Station and it does not appear that 
the Maharaja of Ohota -Nagpur ‘had. any 
knowledge of the matter. I think that it 
may safely be-assumed that in 1867 when 


“the grantin question in this suit was made 


the question of mineral rights was‘not pre- 
sent to the mind of any one. f 
. - Several. eases -have been .drawn to'our 
attention of maintenance grants and leases 
in which it has been held that the mineral 
rights did not pass except by express, words 
of.grant or -by- necessary implication. In 
Tituram Mukerji v. Cohen- (2) the Judicial 
(2) 33 C. 203;.32 L-A, 185; 2'0: L. J. 408; P0. W. N. . 
1073; 15 M. L. J. 379,7 Bom, L; R. 920; 3A, L, J, 99; 
8 Sar. P, 0, J. 908 (P, G.), pagt 
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Committee héld that a khorposh grant for 
the lifetime of the grantee could not be 
presumed to be more than a grant of the 
rents and profits and’ did not carry with 
it the right to open mines and remove 
minerals which are a portion of the soil. In 
that case there was. no. direct evidence as 
to the terms of the grant. In Hari Narain 
Singh v. Sri Ram Chakravarti (3) it was 
held that a perpetual lease to a certain idol 
at a nominal rental did not pass the mineral 
rights in the absence of any evidence that 
the grantor had parted with them. Again 
the document in this case relied-on by the 
lessees was not produced. In Jyoti Prasad 
Singh-v. Lachipur Coal Co. (4)-it was 
held in the Calcutta High Court that a per- 
manent ‘moghali brahmottar grant which 
had existed before the Permanent Settle- 
ment, nothing being known about the in- 
tentions of the parties at the time of the 
inception of the lease, did not pass the 
mineral rights. In Durga Prasad Singh v. 
Braja Nath Bose (5) it was held by the 
Judicial Committee that a digwari grant in 


` Manbhum did not pass the mineral rights to: 


the Dighwar the presumption being that 
they remained with the zemindar in the 
absence of proof that he parted with them. 
In Biswa Nath Gorai v. Surendra Mohan 
Ghose (6) it was held by the Oaleutta High 
Court that the interest of a khorposhdar. 
heritable in the male line, being a limited 
interest liable to defeasance by failure of 
heirs and thereupon resumable:by the pro- 
prietor for the time being, was not an in- 
terest sufficient to carry with it the sub-soil 
rights. That wasacase arising in Chota 
Nagpur and would appear to be indistin- 
guishable from the present case unless it 
should appear from the words of the grant 
now relied on that the mineral rights were 
transferred. The case of Christian v, 
Tekaitni:Narbada Keori (7) does not carry 
the matter any further.’ It was the case of 
a maintenance grant for the lifetime of the 


(3) 6 Ind. Cas. 785; 37 O. 723; 14 O. W. N. 746; 11 
O. L. J. 653; 7 A. L. J. 633; 20 M. L. J. 569; 12 Bom, 
L. R. 495; 8M. L. T. 51; (1910) M. W. N. 309; 37 L A. 
136 (P. O.). < f 

(4) 12 Ind. Cas. 482; 38 O. 845; 14 O.L. J. 361; 16 O. 
W.N. 241. eae 

(5) 15 Ind. Cas. 219; 39 0. 698; 160. W. N. 482; 
(1912) M. N. W. 425; 11 M. L. T. 337; 9 A. L. J. 462; 15 
GC. L. J. 461; 14 Bom, L. R. 445; 23 M, L. J. 26; 391, 
A. 133 E. O). 5 

(6) 29 Znd, Cas. 428; 19 O, W. N. 102. La 
sey 27 Ind, Ọas, 471; 190, W,N. 796; 20 O. L, J, 


UDAL-PRATAP NAÑA gant dno v. JABAT moman Kata Sant dho, [108 f; O, 1927]: 


grantee and as the deed did not contain - 
any express provision authorising the 


-grantee to open new mines and to ap- 


propriate the minerals therefrom it was 
held that the minerals did not pass.. The 
grant, however, was made in 1894 and was 
governed by s. 108 ofthe Transfer of Pro- 
perty Act. In Kunja Behari Seal v. Raja 
Durga Prasad Singh (8) the previous deci- 
sions of the same Court in the cases above 


referred to decided'in 1910 and 1911 were 


followed and it was held that ‘a moghali. 
brahmottar grant of a mauza did not pass 
the minerals to the grantee. The case of 
Shashi Bhushan Misrav. Jyoti Prashad Singh . 
Deo (9) was decided by their Lordships of 
the Privy Council in 1916. It was the case 
of a permanent mukarrart grant made 
before the Permanent Settlement to certain 
Brahmins and the question for determina- 
tion was whether such a grant carried with 
it the mineral rights in the soil. The Lord 
Chancellor in delivering the judgment of. 
the Board pointed out that it was important 
to avoid giving words used in connection 
with legal transactions in India the special 
and technical meaning which they poseess 
in England and added “According to our 


“law, the word ‘grant’ is strictly applicable 


tothe conveyance at Common Law of remain« 
ders, reversions, and incorporeal heredita- 
ments which do not lie in livery, or of which 
livery could not be given. But, in connec- 
tion with the present dispute, the word has - 
no such meaning and it is impcrtant at the 
outset to bear this in mind.” Previous 
decisions of their Lordships’ Board were 
referred to and from those decisions a prin- 
ciple was enunciated which in their Lord- 
ships’ opinion was conclusive of the case 
before them. The principle so enunciated 
was “that when a grant is made by a 


- gemindar of a tenure at a fixed rent, although 


the tenure may be permanent, heritable and 
transferable, minerals will not be held to 
have formed part of the grant in the absence 
of express evidence to that effect. In Gir- 
dham Singh v. Megh Lal Pandey (10) it was 
held that a mukarrari lease of land of a 


(8) 25 Ind. Cas. 819; 420. 346; 20 O. L. J. 304; 19 O. | 
W. N. 203 : 


9) 40 Ind Cas. 139; 44 O. 585; 1 P. L. W. 361; 21 
0. W. 377; 15 A. L. J. 209; 32 M, L. J. 245; (1917) M. 
W. N. 226: 25 O. L. J. 265; 21 M. L. T. 303; 19 Bom, 

L. R. 416; 6 L. W. 2; 441. A. 46 (P. O.) 
(10) 42 Ind: Cas. 651; 45 O. 87; 22 M. L. 'T 358; 15 
A. L.J. 851; 33 M. L. J. 687; 3 P. L. W. 169: 26 0. L, 
4 201; 7L. W, 


;3 P.L 
J. 584; (1917) M. W. N. 232; 22 O. W 
90; 20 Bom, L, R. 64; 447, A. 246 (P, O.) 
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, permanent and heritable character did not 
pass the minerals unless by the terms there- 
of there was an express or plainly implied 
grant of the underground rights. In that 
case just asin the present the grant con- 
tained words of general import. The terms 
of the grant appear from the report of the 
case in the Calcutta High Oourt in Megh 
Lal Pandey v. Raj Kumar Thakur (LL). 
They are as follows:— 

“I settle in mukarrari the whole of Mouza 
Baramasia with all rights (mai hak hakuk) 
48 per boundaries given below, ap pertaining 
to my zemindari, etc.” b 

Their Lordships held that inspite of the 
wide general terms the minerals did not 
pass, “It is unavailing to urge” said Lord 
‘Shaw in delivering their Lordships’ judg- 
ment, “that the right granted by the mukar= 
rari patta to the lessea is of a permanent, 
heritable, and transferable ; character, as 
even although this be the case it doés not 
alvance'the question of whether the lease 
itself. embraced within its scope the mineral 
rights, On the contrary, unless there be 
by the terms of the lease an express or. 
plainly implied grant of those rights they 

` remain reserved to the zemindar aad are 
part of his zemindari,” Again in Raghu- 
nath Roy Marwari v, Raja of 

Jheria (i2) it was held that the 
principle enunciated in the previous cases 

applies as well to-rent-free grants as to 
grants of tenures at fixed rates. The grant 
in that case was of rent-free brahmottar 
land, Sir John Edge in delivering the 
judgment of their Lordships said: “Tha 
result at which their Lordships have arrived 
after a consideration of the decisions of the- 
Board is that where a zemindar grants a 

‘tenure in lands within his zemindari, and 


it does not clearly appear by the terms -of h 


the grant thata right to the minerals is 
included, the minerals do not pass to the 
. &ranteə.” In 1920 the case of the Secretary 
of State for India v. Srinivasa Chariar (13) 
was decided by the Judicial Committee, 
In that case a village had been granted as 
a shrotriyam inam in 1750 by the Nawab of 


T a 840. 358 at p. 364; 11 0. W. N. 527; 50. L.J, 


(12) 50 Ind. Cas. 849; 47 O. 95; 17 A. L. J. 597; 36 
M. L. J. 660; 1 U; P. L.R. (P. 0.) 43; 230. W. N. 
914; 26 M. L. T. 76; 30 0.-L. J. 160; 21 Bom. L. R. 895; 
* 10 L. W. 347; 46 I. A. 158 (P. 0.). 

(13) 60 Ind. Cas. 230; 44 M. 421; 40 M.-L. J. 262; 
(1921) M. W. N. 111; 29 M. L. T, 181; 19 A. L. J. 201; 
_ 83 O. L. J. 280; 13 L. W, 592; 25 O. W, N, 818; 3 U. P, 
` D. R. (P. 0.) 43; 48 LA. 56 (P. On), 3 
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the Carnatie. The grant provided that the 
grantee, having appropriated to his 
Own use the produce of the seasons each 
year might pray for the prosperity of fhe 
Empire and that he should pay a fixed 
yearly sum to the Sirkar. The inam wags 
enfranchised in 1865 and the inam title- 
deeds purported to convert the tenure into. 
a permanent free-hold upon payment of a 
quit-rent. In 1905 the Madras Govern- 
ment imposed upon the successors of the 
original inamdars royalties in respect of 
ston which they had quarried in the 
village. The latter sued for a declaration 
of their full rights to the rocks and hills 
within the village and claimed a refund of 
the royalties already paid. It was held that 
upon a true construction of the grant the 
full right to the quarries and minerals did 
not pass to the. grantee and that having 
regard to Madras Act VIII of 1869 the inam 
title-deeds could not vest inthe inamdars a, 
subject-matter not vested in them by the 


‘grant; consequently the Government was 


entitled to impose royalties on stone quarried 
in the village, It was further held that the 
termsof the grant being in evidence 
neither the inam  title-deeds nor certain 
admissions made by the Government in 
land acquisition proceedings were evidence 
as to its effect. At most those proceedings 


could amount to no more than action 


taken under a misapprehension of the Gov- 
eroment’s legal rights and this could 
not make the law one way or the other, 
nor could it affect the Government's title. 
It was further stated by Sir Lawrence 
Jenkins in delivering the judgment of the 
Board that the rules of English Law as to 
real property in England could afford no 
guidance as to what passed under the grant 
ofa villageininam. This latter point hag 
frequently been insisted upon and I think 
it may now be said that the feudal laws of 
England are no guide to the principles 
affecting land tenures in Bengal. The 
learned Subordinate Judge has been at 
some pains to draw an analogy between 
the present grant and an estate tail in Eng- 
land and because the tenant in tail, enjoys 
the mineral rights he infers that the holder 
of a putra pautradi tenure can enjoy the 
same rights: But the analogy is not sup- 
ported by authority nor would if ia my 
opinion, bear closeinspection. A tenant in 
tail has a free-hold estate and is for all 
practical purposes on an equal footing with 
a tenant in fee simple, Under the present . 


dda 
grant-it appears to me that. the ‘interest 


ereated, although not strictly a lease as 
defined .in--the ‘Transfer of Property Act, 


bears-most-of the essential features of an. 


interest created ‘between landlord ‘and 
tenant a rent being reserved and the rever- 
sion in:the évent of failure of lineal male 
heirs remaining in the landlord. On the 
face of it-the document is a maintenance 
grant and the presumption upon the author- 
ities quoted must, I think, be that the 
minerals: did ‘not pasa without words of 
express grantorby clearimplication. From 
the.terms of the grant itself it would appear 


that the enjoyment-of the rents was the 


main object of thegrant. From the author- 
ities quoted I think the principle emerges 
that where the reversion remains in the 
grantor the minerals- do not pass without 
express words. 
‘case of a permanent lease, I think the.same 
principle should apply to the present: grant 
“where the interest- terminates on the failure 
-of male lineal descendants. 
>. An-argument was addressed to us upon 
othe meaning- of the -worde “sab sudha” 
-“all included” .or “ineluding everything” 
‘which it--was. contended were sufficient 
-to ‘pass; not merely the surface rights’ -but 
‘also the subject minerals. - But this part 
‘of the ‘case appears 'to:me to be conclud- 
‘ed :by the decision ofthe Privy- Council 
‘inthe case of Girdhari Singh v. Megh Lal 
‘Pandey (10)-in which it was held that 
similar” words (mai hak, hakuk) (with all 
‘rights) in ‘a mukarrari lease did’ not add 


‘to- the true scope of the grant or cause - 


‘minerals to be included within it. In my 
‘opinion -there is nothing to be -gathered 
‘from the terms of the grant itself which 
‘indicate an intention to pass the mineral 
‘yights. 


: “It was ‘argued, however, that the parties 


-being governed by the Mitakshara . Law 
‘the property of the Raj remained joint 
“family property except in “so far as the 
“custom of the family -modified the Mitak- 
‘Bhara-Law. It was, therefore, contended 
that a ‘khorposh grant, which the younger 
-Bons were entitled to insist” on, was 


-analogous to 4 partition and that they took, — 


“under such a grant, the whole: of the 


proprigtary rights in the estate within 
‘the area of the grant itself-and that on - 
descendants of the . 
‘grantee, the estate granted did not revert :. 
‘to the parent estate as in the case ofa lease .` 
-£ but went back by survivorship, In support ` 


: the failure of male 


7 


‘relied on: 


‘more remote in degree. 


li this 'is’`so even: in the ` 
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of this contention the case of Baijnath. 
Prasad Singh v. Tej Bali Singh (14) was 
There the previous decisions 
including the case of Katama Natchiar v. | 
Rajah of Shiragunga (15) and Sartaj Kuari 
v.Deoraj Kuari (1) were reviewed and 
it-was held that the-successor to an im- 
partible estate which is ancestral property 
of a joint -Hindu family governed “bythe 
Mitakehara Law is designated by survivor- 


-ship subject to the custom of impartibility; 


the eldest member of the senior branch of 
the family, therefore, succeeds in prefer- 
ence to the direct lineal senior descendant 
of the common ancestor if the latter is 
It seems to me, 
however, that the right of the junior mem-, 
bers of the family to mainteriance out of 


‘an impartible estate does not arise out of 


co-ownership but out of the custom which 
is a modification of the ordinary Mitak- 
shara - Law. In Venkata Mahipatht Gunga- 
dhara Rama Rao v. Rajah of Pittapur [The 


‘Second Pittapur case] (16) frequently re- 


ferred to as the second Pittapur case, it 
‘was held that: in the absence.of special 
custom the grandsons of a deceased 


‘eemindar are not entitled to maintenance 


cut of the impertible estate in the hands 
of his successor. The right to maintenance 


‘is a personal and not a real right, other- 
‘wise the younger sons would be entitled to 


a charge upon thé property for their 
maintenance in the hands.of a transferee 
of the proprietor for the time being which 


‘is not the case. Moreover, the argument 


that the khorposh estate goes back to the’ 


„parent Raj ‘by survivorship and not by 
` reversion, although it has certain attrac: 


tions, will not bear examination. Alien- 
ability is an incident’ both of the parent 


‘estate and. of the khorposh grant. Suppose 


a Maharaja should transfer his estate to 
another the reversion tothe khorposh grant 


‘in'the event of failure of male descendants 


of the grantee would pass to the transferee 


‘who certainly could not take by survivor- 


ship. Again if the khorposh grant should 
(14) 60 Ind. Oas 534; 43 A. 228: 19. A. L. J.317: 33 


. W. N. 564;2 P. L. T. 257; 23 Bom. L, R. 654; 8 U, 
(P. 0) 35; 29M. L. T. 358; 48'I. A, 195 


JA. 539; 2 W. R. P. O: 31; 1 Suth: P, 0,49, 
P. O. J. 25; 19 E. R. 848. ; ee 

nd. Cas, 354; 41 M. 778; 35 M.L.J 392; 24 
M.- 76; 16 A; L. J. 833; 280. L. J, 498: 5P, L, 
W., 267; 20 Bom. L -R. 1056; 23 O, W.N. 173; (1918) 
M. W, N, 922; 45 I, A, 148 (P.O), ©  - Ak 
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as manager but owing to. a quarrel be--’ 


be alienated the transferee would: take 
„Subject to defeasance -on failure of the 
direct line- of. the original khorposhdar: 
In this case also it could. not. be said: 


that the khorposh grant went back to. the - 


parent estate by survivorship. 
Reliance was-also. placed on the fact that. 
the two main junior. branches of the family. 
had-their gaddis called quarkari gaddi.and 
thakurai gaddi just as the Maharaja has-the 


raj gaddi and from this we were asked to- 


infér that they held some special proprietary 
interest in the property constituting their 
horposh grants, Thissuggestion, however, 
is discounted by the witness who speaks 
to. it for he says that there’is no differ- 
ence inthe rights possessed in their khor- 
posh grants by the first three sons and 
those of the junior ones and he adds that 
the assignment of khorposh properties to 
the first three sons does not amount to. 
a partition of the Raj. The word ‘gaddv’. 
conveys an idea of superiority in the posses- 
sion of the holder thereof. He adds: ë 

“The estatein my-possession cannot be 
called gaddi.” A, i 

This was the.evidence-of the. fourth, son 
of the Maharaja. 


A point was also made of the fact that. 


in a previous suitin 1915 the plaintiff in, 


giving evidence had described.the second. . 


and third.sonsas.the maliks of their gaddis. 


A chance expression of this sort may. be. 


appropriate enough in the context: in which 
it was used-but it does.not necessarily 


mean more than that the persons so desig-- 


nated have complete powers of disposal 
over the interests which they hold, The 
question: of mineral rights was not then 
under consideration; nor-can such an ex- 


pression afford.any guide to the intentions. 


of the grantor expressed in a document 
made by the deponent’s father nearly fifty 
years earlier. : 


The learned Subordinate Judge-has also: 


been greatly influenced by what he de- 
scribes as the: peculiar circumstances exist- 
ing when the grant was made. At that 
_ time- both the plaintiff and the Maharaj 
- Kumar were children under-a year old 
having been boro within a month of each 
otherin the previous year. Their father, 
the Maharaja Jagannath Sahi. Deo who 
was then, over sixty years of. age and ap- 
parently of somewhat weak. intellect, had 
a few years earlier placed his nephéw and 
heir presumptive Upendra Nath Sahi.Dao, 
known as Burra Lal, in charge of his estate 
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tween the Maharaja and'his nephew in:> 
1863- the latter. was dismissed and ill feel- ` 
ing arose between them. In 1865 ‘tha - 
Maharaja left his ancestral home at. Palkote 
and.settled at Bhanro in, another part of: 
his estate. and: his. two sons. were born.in- 
the following year. The chances of Burra.. 
Lal succeeding to the Raj-were thus- put 

an end to, but ‘he appears to-have circulat- - 
ed rumours to the effect that the plaint-- 
iff and his brother were not the sons of - 
‘the Maharaja and his Ranis, and in 1869 -: 
on the death of the Maharaja he sued 


-the Ranis and the Court of Wards, under : 


whose. management the- estate. had been . 


placed, to establish his title thereto on the ` 


allegation that the two sons were.. sup- ‘ 
posititious children. In this he succeeded:' 
in the trial Oourt but the judgment was: 
reversed on appeal: A copy ofthe judg-- 
ment of the trial Court has-been put in: 
evidence on behalf, of the defendants-and ` 
marked. Ex. F (1). From this document: . 
further particulars. of this incident may: 
bs gathered. I have referred to ib merely: 
because the learned .Subordinate Judge. 
has attached. great weight to it as showing- 
that the Maharaja in 1867 was apprehen-: 
sive that the Raj might be wrested:from. 
his sons by the machinations of his! 
nephew and, therefore, in: orderto secure’ 
some property at least to.the family, in 
case his feara should prove well-founded, 
he made the grant of Tori to. his younger. 
son. From this .the learned Judge deduces. 
that there could bé no room for doubt: 
that the Maharaja intended toconvey full: 
rights to the grantee subject to the. 
reservations expressly ‘mantioned, -With 
great respect to the learned Judge [think 
the’ intention must be gathered from the. 
language of the grant itself and not from. 
considerations of such a speculative nature. 
Had it been his intention by this grant. 
to secure the future welfare of both his: 
children, as the learned Judge finds, I. 
hardly think he would have made pro- 
vision for the younger of. his children. 
only. It would have been equally easy. - 
to secure the future of his elder son by: 
a similar grant and, had he felt. any real: 
apprehension as to the successien being 
diverted, I think the strong probabilities 
are that he would have made ‘provision for 
both. The story told by the defendant as to 
what he heard from the Ranis concern- 
ing -the. Maharaja’s. intentions isat most: 
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hearsay. It is contradicted by the plaintiff 
and I do not think any reliance can be 
placed on it. Ipresume the evidence was 
admitted by the learned Judge as evidence 
of contemporanea expositio. “But where the 
document is produced in evidence and con- 
tains no latent ambiguity extrinsic evidence 
of intention can hardly be admissible. 
The learned Judge also found that the 
plaintiff in 1893 abandoned his right to the 
minerals. The question as tothe right to 
the minerals does not appear to have receiv- 
ed much, if any, attention until the. -year 
- 1890 when the Maharaj Kumar for a con- 
‘sideration of Rs. 25,000 granted to Mr. Max 
Anderson of Calcutta by a thika patta, Ex: 
B (1), dated the 10th November, ' 1890, a. 
license to prospect for minerals in Pargana 
Tori for a period of five years with powr> 
during that period to dispose of the mineral 
rights to any person orcompany fora term 
of 25 years, theconsideration for the lease to 
be shared between the licensor and licensee 
in certain proportions. By another docu- 
ment of the same date, Ex. B—1/1, he grant- 
ed Mr. Anderson for a period of five years 
the mining rights in three of the villages 
- of the Tori Estate. At that time it would 
appear that the Maharaj Kumar anticipated 
that hisright to dispose of the minerals might 
be.questioned by the plaintiff, for by the terms 
of the prospecting license, in case the plaint- 
iff- or his successors should dispute the 
right, the Maharaj Kumar undertook ‘at his 
own expense to defend any suit that might 
be brought against the licensee and to hold 
him harmless against all loss, costs, dam- 
ages and expenses arising.therefrom, Short- 
ly, afterwards the plaintiff did dispute his 
brother's right. to deal with. the minerals 
but the dispute between them appears to 
have been amicably settled by the interces- 
sion of their respective mothers, Mr. An- 
derson was anxious to get an extension of 
his prospecting license but apparently was 
not content with:a grant from the Maharaj 
Kumar- alone. In the.result the plaintiff 
and his brother. in 1893 agreed that 
Mr. Anderson's license should be extended 
for a further period of 10 years and that he 
should have power during the extended’ 
period to grant a lease of the mining rights 
for 50 years. Accordingly two agreements 
were executed both, dated the 10th March, 
1893. These are “Ex, B-1/2 and.-Ex. 10. 
The former is the extension of the prospect- 
ing license in favour of Max Anderson and 
is signed by both brothers, , The latter. isla 


Lt 


wbiy PRATAP NATH BAHI DEO V, JAGAT MOHAN NATH BAHT DHO. (106 1. 0. 1997] 


deed of release signed by the plaintiff re- 
linquishing in favour of Max Anderson his 
rights to the minerals in Pargana Tori dur- ` 
ing the term created by the prospecting ~ 
license and the lease, if any, that might be 
granted thereunder. The recitals in this 
document are important. After referring 
to.the pattasgranted in 1890 by the Maharaj 
Kumar it contains a recital to the effect that 
the Maharaja claims that all rights to mine- 
rals and metals lying in and under 


_ the lands comprised within the Chota Nag- 


pur Raj including Pargana Tori belong to 
him as Maharaja of the said Raj, and that . 
on failure of the heirs male of the Maharaj 
‘Kumar he has the right to resume the said 
Pargana free of all encumbrances. It then 


-States that Mr. Anderson has applied to the 


Maharaja to release to him his rights in 
the minerals in the lands described in the 
two previous pattas for the purpose of per- 
fecting histitle. It then.continues Oe 

“And whereas by an agreement on an 
eight annas stamp paper, dated the 5th 
February one thousand eight hundred and 
ninety-three, it has been mutually agreed 
between the said Kumar Jagat Mohan Nath 
Shah Deoand myself for ourselves, our heirs 
and-assigns that from that day henceforth 
we shall equally enjoy all profits and bene- 
fits to be derived from the produce of.any 
mines or minerals in the said Pargana Tori 
orthe sale price or rent or other benefit 
thereof * * Now I do hereby release to you 
and your Syndicate and to your and their ` 
assigns all my rights whatsoever the same - 
be to the metals and minerals and precious 
stones of every description and under the 
surface of all the lands. in Pargana 
Tori.” For the term mentioned in the 
two thika pattas, the learned J udge 
relied upon these documents of 1893 
as showing that the plaintiff, “Express- 
ly-and in unmistakable terms admitted: . 
that the defendant No. 1 was the sole 
master of the mines and minerals and as 
such had every right to deal with the same.” 
I do not think that any such inference 
can be drawn from the transaction evidenc- 
ed by these two documents, In the deed 
of release (Ex. 10) the plaintiff distinctly 
asserted his exclusive right to the minerals. 
and entersed into the transaction because he 
and his brother had come to an agreement- 


- to share equally between them the profits 


to be derived from the mineralsin Pargana ` 
Tori under an agreement, dated the oth 
February, 1893, and not because the Mah 
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raj Kumar had anyother title. There is 
no admission that the minerals had passed 
by the grant of 1867. Ifthe agreement of 
the 5th February, 1893, referred to in the 
deed of release were valid and enforceable, 
then the rights of the parties would be 
governed by that agreement in this case, 
buts neither party is now relying upon it for 
it-appears that it was neverregistered and 
cannot be enforced or put in evidence by 


either party. It may be mentioned here 


that Mr. Anderson’s license expired in 
1905 and, as no advantage was taken of the 
terms to execute a lease of the mineral 
rights, it has long ceased to be operative. I 
must hold, therefore, that there was no re- 


linquishment by the plaintiff of his mineral. 


rights in Pargana Tori in favour of his 
brother. _ ; 
In 1908 the Tori Estate was being adminis- 


tered by a manager under the Encum-. 


bered Estates Act. In order to pay off the 
- debts and get the estate released the Maha- 
raj Kumar obtained a loan from Sirkar 
Bernard and Company of rather more than 
a lakh of rupees on mortgage and promised 
‘to release the minerals in Pargana Tori to 


the lender. A prospecting lease was in 


fact granted to Sirkar Bernard and Com- 


pany butit was never registered and no-. 


thing came of it. The next transaction was 
in 192] when the Maharaj Kumar granted a 
prospecting license to the defendants Nos. 2 
and 3, dated the 17th May that year. The 
present suit was instituted in August, 1922, 
The learned Subordinate Judge said he was 
inclined to the view that asuit for a dec- 
laration was barred by Art. 120 of the 
First Schedule to the Limitation Act by rea- 
son of the fact that the cause of action 
arose in 1800, and in 1903 when the Maha- 
raj Kumar asserted a right to lease the 
minerals to Mr. Anderson andthat in any 
event even ifa fresh cause of action arose 
in 1921 he was of opinion that this was not 
a case in which the Court would be justi- 
fied in passing a declaratory decree. I 
think .on both points he was wrong. In 


1893 ‘the situation was entirely different.. 


The parties then purported to compromise 
the dispute existing between them and on 
the strength of that compromise the plaint-. 
` iff agreed to grant a prospecting lease in 
favour of Mr. Anderson and to share the 
proceeds with his brother. The compro- 
mise between the plaintiffand his brother 
now turns out to be inoperative. owing to 
lack of registration -and “the: Maharaj 


a 
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Kumar himself is repudiating itand claim- 
ing to be exclusively entitled to the mine- 
ral rights. Thus an entirely new situation 
arose in 1921 and, in'my opinion, a fresh 
causeofactionaccrued and a suit foradeclara- 


. tion would not betime-barred, Further if 


the plaintiffcan make out his title to the 
minerals I can see no reason why he should 
be refused the relief sought in the cir- 
cumstances of this case merely because in 
declaratory suits the Court has, in proper 
circumstances, a discretion in the matter. 
That discretion should not be arbitrarily 


- exercised. The discretionary. refusal to 


grant declaratory relief would not deter- 

mine the question of title and the only 

effect of exercising a discretion in favour of 

the defendants would be to involve the 

parties in additional expense and litigation 
as soon as the defendants began to workthe 
minerals and deprive the plaintiff of posses-' 
sion. The facts necessary. to arrive at a deter- 
mination have been fully gone into in the. 
present suit and-I can see no reason for 
refusing the relief claimed as a matter of. 
discretion inthe present suit if we con-- 
sider that the plaintiff has established his 
title.” z 

The only question ọf limitation raised 
and determined in the lower Oourt was 
that to which I have referred and which 
is based on Art. 120 ofsthe Schedule 
to the Limitation Act. No issue 
as to adverse possession was raised or: 
determined, although the poiat was taken. 
in para. 5 of the written statement of the 
second and third defendants, but there is - 
no evidence in the case to support the view 
that the defendants, or any of them, by: 
working the minerals acquired any adverse - 
title. In my-opinion the suit is not barred - 
by limitation. : 

The learned Judge expressed the view 
that the mineral rights passed to and vested 
in the’ defendant No. 1 by virtue of the 
immemorial custom obtaining in the family 
and the grant as evidenced by the deed of 
1867. I donot know on what grounds the - 
learned Judge concluded that the mineral 
rights passed by custom. There can be 
no instance of the mineral rights passing 
before 1867 as up to that time the minerals - 
had not been worked and it is difficult to 
see how there could be any custom one way 
or the other. The Maharaj Kumar himself 
when. asked in cross-examination* whether 
in Chota Nagpur putra pautradi grants con- 
veyed minerals stated that he could give - 


‘ 


408- 


did not-know: of any other; 
A. cross-objection- was filed on behalf of 
the-defendant No. 3-complaining that-issues: 


Nos.: 6- and’ 9 as: originally framed were- 
improperly deleted by the Subordinate: 


Judge‘ and should be restored for hearing: 
and determination; It was- admitted, 


however, by this’ defendant’ when: the- 


-~ matter was dealt with by the learned Sub- 


ordinate Judge-on the 17th June, 1925,- 


that . the villages comprising Pargana Tori: 
appertained to the Ohota: Nagpur Raj. 


The point: raised, however, is that unless- 


the Ohota. Nagpur Raj is a; permanently 
settled estate the minerals do not belong: 
to the plaintiff.. The defendants other than: 


those numbered? and 3 did not dispute’ 


at the: trial that-the Chota Nagpur Raj:was 
& permanently settled estate and indeed 


the interest’ claimed by the principal- de-: 


fendant himself, through whom-the others: 
claimed, depends upon the assumption that’ 
the plaintiff's: father was in possession of- 


the minerals and able fo pass them by the: 


grant of 1867. The-title ofthe defendant 


No. 3 himself also.depends upon the right - 


of the first defendant through whom he 
claims: The plea, therefore,-will notavail 
him unless he can show some title apart’ 
from ‘that derived from the Maharaj Kumar. 


The argument is that the defendant No. 3. 


is in possession of the minerals and is, 
therefore, entitled to resist the plaintif’s 
claim in the absence of proof of the plaint- 
iff's' title.. There is, however, no evidence 


on the record -to show that the defendants: 


Nos. 2 and-3 or any of the other defendants 
are in possession of the minerals and the 
claim asserted by these defendants -must 
stand -or. fall upon the: rights of the de- 


fendant No, 1 who does not himself dispute- 


that the Chota: Nagpur Raj-is a permanently 


settled estate or that the minéral rights were: 


vested in.the plaintiff's 


predecessor before 
the grant of 1867. , 


should: be allowed with costs:leré and in 
the Court: below against the contesting de- 


fendants andthe cross-objection ‘should: be- 


dismissed with costs,-the costs to carry 
interest at,6 per cent. per. annum from this 
date 
entitled to a declaration-of his title to thé 


mines and minerals- in Pargana Toriand to’ 
an` injunction restraining the defendants : 
other than the defendant No. 4 from enter--: 


“they 


i MES s . ` bhandar and the elakadari 
In: my opinion the decree of the trial’ 
Court should be’ reversed and: the appeal’ 


until realisation: The plaintiff is- 
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no opinion and apart from his own case he” 


ing upon,’ working or removiugany mines 
or minerals within thesaid Pargana.or from 
interfering with the plaintiff, his servants 
or agents in. doing. all acts. reasonably 
incidental to the enjoyment of the’ plaintiff's 
right in the: mines and mineralsin the said ` 
pargana.. 4 7 ft: 
Kulwant:. Sahay, .J.—The principal 
questions for determination in-this appeal 
are: First, whether the defendant No. 1. 
acquired- rights to the mines and-minerals, 
in Pargana Tori under the grant of February, 
1867 or by.custom; secondly, if the plaint- 


-iff had abandoned or relinquished his 


rights, if-any, to the mines-and minerals in 
Pargana Tori; and thirdly, whether the ° 
suit was barred by limitation. i 

I shall first- deal.with the question of. 
interpretation of the deed of February; 
1867, which has been -marked as Ex. 8 in 
the casé. 

[His Lordship after satisfying. himself 
that:the translation of the deed was correct: 
proceeded as follows:] x oh 

It is contended on behalf of the plaint: 
iff that by this: grant the rights to the. 
mines and minerals in: Pargana Tori: did: 
not pass tothe defendant No. 1. On the: 
other hand, it is-contended on behalf of. 
the respondents that all sub-soil- rights- 
including the mines and- minerals passed 
to the defendant No. 1. Reliance was 
placed on behalfof the plaintiff-appellant 
on the term of the grant whereby the 
grantee and “his sons and- grandsons 
and*so on “were to realize from the 
former and present elakadars the rents: 
fixed in respect of the jagirs granted 
previously and at present, iu accordance 
with the patia;” and also to the term’ 
that “so long as the sons and grandsons- 
and so on” of the grantee “will live 
shall -take possession: of bhandar- 
khas at every place ‘and realize rents in. 
respect of the entire Pargana Tori khas 
and enjoy 
the same peacefully,” and further on the 
term that the grantee “shall continue to get 
all the income from the aforesaid villages.”: 
It is contended that these terms clearly: 
show that what was granted was merely : 
the rents and profits of the villages com-: 
prised in Pargana Tori and that it was not 
the intention ofthe grantor to demise the 
sub-soil and mineral rights in the Pargana, ` 
It is contended that the grant was for the 
purpose of maintenance of the grantee and - 


kJ 


.maintėnance grants have always -been held i. 


A 
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to pass only the surface rights and-not the- 


sub-soil’rights to such grantees. As regards 


the generality ` of the terms used: in the: 
document it was contended- that they- re-.- 
ferred only to the surface rights and not: 


-to the sub-soil rights. ets 

On behalf of the respondents it i8 con- 
tended that the document makes no: re- 
servation whatsoever and that the entirety 
of the rights possessed by the grantor 
were transferred to the grantee. Great 


reliance was placed upon the- word ‘‘sab- 


sudha" translated ‘as “all included” oc- 
curring. in the document. It was contend- 
ed on-bshalfof the respondent that “sab 
sudha" meant everything comprised in the 
land. The contention of the respondent 
was that the “word “sudha” in Sanskrit 
meant the soil, the earth, and that “sab 


sudha" meant all the earth, and that, . 


therefore, it included the sub-soil rights. 


Jt is true the etymological meaning of the- 


word “sudha " in Sanskrit is earth, but 
the popular significance of the word “sab 
sudha " is'‘everything included. The-words 
“ sab sudha." follow the words “ four 
boundaries”. Now, -the grant of “four 
boundaries” would be meaningless. What 
was actually intended to,convey was every- 


thing included within the four boundaries. ` 


Reliance has been placed upon the word 
““darobast" which occurs thrice-in the docu- 
ment. “ Darobast “isa Persian word and: 
means entire, and the grant was of the 
darobast Pargana Tori khas’ bhandar 


darobast original with dependencies. - The. 
word “darobast " does not carry the de-' 


fendants any further. It merely means 
that the entire Pargana Tori with the entire: 
khas bhandar was granted, “Bhandar ` 


according to Fallon’s Dictionary means ` 
villages managed by the Raja or zemindar’ 


himself, his own peculiar estate not rented 
or farmed to others. “ Khas Bhandar", 
therefore, means such villages as were held 
by the grantor in his own direct posses- 
‘gion and were not let out or farmed to 
others. This was in contradistinction to 
the villages settled in jagir with the elaka- 
.dars andthe deed. expressly says that the 
grantee was to realize therents and pro- 
. fits of the villages of the khas bhandar 
as well as those held by the elakadars 
under jagirs granted by the grantor. 

On a construction of the terms‘ of the, 
deed, therefore, it seems: clear that there 
was nothing in it to indicate that the grant 
was of the: sub-soil or-mineral- rights. It 


. the Pargana, 
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was: a grant of rents and -profits of the 
villages included in Pargana Tori. The. 
grant was a“ putra pautradi.” grant and: 
such grants. mean thatthe grantee’s male. 
descendants in. direct line were to_ hold. 


failure -of male- descendants in the direct: 
male line the properties were. to revert. to: 
the grantor. If reversion be left in the 
grantor, then in the absence of express. 
grant- minerals remain with the grantor. 
The defendants’ 


in the family calcuation is made on the 
basis of the income derivable from the- 
property granted, and the object of -the 
grant i tosecure to the’ grantee sufficient 
income in order to enable -him to maintain. 


` himself in accordance with his dignity 


and this, it: appears, is the caseeven when 
grants are made to the third and succeed- 
ing sons of the Maharaja. At the time 
the grant was made it was never in con- 
templation -of the grantor to grant the: 
minerals. The generality of the terms used 
cannot be held to-include the corpus in 
the. grant because it gives the grantée-only 
the right.to the usufruct and no power.is 
given to hi 
itself and the general. enumeration. must be 
taken. to be ejusdem generis. ` Thè- word 


“sub sudha" appears to have. the same 
meaning as the word “ hak-hakuk " which ` 
` was construed by the Privy Council in 


Girdhari Singh v. Megh Lal Pandey (10), 
as not to increase the actual corpus of the 
subject affected by the grant. Having 
regard, therefore, to-the plain meaning of 
the: terms used in the document, I am. 
unable to say that thé grant included the. 
minerals or sub-soil rights. è 
I may here refer to the contention of, 
the appellant to the effect that the grant 
is really, a lease, and as such the minerals. 


“could not pass. In this connection I am 


disposed to agree with the learned’ Sub- 
ordinate Judge that the deed Ex. 8 can- 
not be. held tobe a lease. It is not a 
transfer for a. certain time express: or 


implied or in perpetuity. It is contended. 
‘on behalf of the appellant that the grant 


was ofa tenure and the: relationship bet- 
ween the parties is that of alandlérd and 


‘tenant, and reference was made to: three 


suits for rent instituted by the plaintiff 
against the defendant No. l:-for rent under 
the provisions of s. 139 (3) of the Chota 
Nagpur Tenancy Act: (VI .of 1908 B. 0). 


4 a 


and that in the event of;. 


| * évidence shows that at - 
the time of making the maintenance grants . 


him to consume the property. 


ae 
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Exhibit 3 is a plaint of a suit for rent 


against the defendant No. 1 where the 
rent is claimedin respect of a tenure or 


jagir in lieu of services for 1970, 1971 and. 


1972 Sambat. Exhibit 7 is a written state- 


ment in that suit, Ex. 4 is the judgment, | 


and Ex. 5 isthe decree in that suit. It 
is argued that in the written statement 
(Ex. 7) there wasno denial of the relation- 
ship of landlord and tenant between the 
parties, or that the suit was not one under 
-g, 139 of the Ohota Nagpur Tenancy Act. 
Exhibit 4 (a) is a judgment in another rent 
suit for thé years 1974-76 Sambat. . Exhibit 
4(b) is the judgment ina third rent suit. 


Now, these documents do not go to_estab-. 


lish that the deed Ex. 8 was a lease. 
Section 139 of the Chota Nagpur Tenancy 
Act applies not only to cases of rents pro- 
perly so-called but also to dues which 
are recoverable as if they were rents. These 
suits do not: goto establish that the re- 
lationship between the parties was that of 
landlord and tenant and that.-the defénd- 
ant No. 1 was holding asa lessee under 
the plaintiff. It was contended that it was 
a lease in perpetuity subject to a condi- 
tion of reversion in the case of failure of 
male issue. -In my opinion, having regard 
to the terms.of the document, it cannot be 
considered to be. a lease in perpetuity. 
Reference -may in this connection be made 
to the decision of Sir Lawrence Jenkins 
in the Municipal Corporation of Bombay 
v. Secretary of State for India (17). I 
would, therefore, hold that there is no sub- 
stance in the contention of the appellant 
that the deed was really a lease. It’ is 
a khorposh grant for aterm which is. not 
-certain and nota grant in perpetuity. 

The learned Subordinate Judge has held 
that thé words used in the deed are ambi- 
guous, and in order to ascertain the inten- 
tion of the grantor he has considered the 
circumstances existing at the time the deed 
was executed and the subsequent conduct 
of the parties. Mr. Pugh on behalf of the 
respondent No.1 has also referred to those 
circumstances and to the subsequent con- 
duct of the parties. Reliance 
placed by the learned Subordinate Judge 


upon the fact that the Chota Nagpur Raj - 
forms an impartible estate and the succes-. 


sion thereto is governed by the rule of 
primogeniture and that no females are en- 
‘titled to succeed. It is the common case 


(17) 29-B-580; 7 Bom. L. R.27, - 


has been. 
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of the parties that according to the custom 
of the family grants for maintenance of 
portions of the estate are made either by, . 
the Maharaja in his lifetime to his sons, 
or if no grant is made to the sons by 
the reigning Maharaja then after his death 
the-eldest son who succeeds to the Raj 
makes grants of maintenance’to his young- 
er brothers. It appears from the evidence 
that the eldest son of the Maharaja suc-. 
ceeds to the’ Raj. His second son is call-. 
ed the Kuar, the third son is called the 
Thakur and other younger sons arecalled 
Lals. The eldest son who succeeds to the 
Raj has the Rajgi gaddi assigned to 
him. - The second ‘and the third sons - 
also appear to. have gaddis in this Raj 
which are called the Kuarkari gaddi and 
the Thakurai gaddi. It is the case of the 
defendants that the properties given as 
maintenance to the second and to the 
third sons are really portions of the ori- 
ginal estate. which are severed from the 
Raj-and allotted to the second and the. 
third sons as appertaining to their.respec- 
tive gaddis, andsthat the maintenance grant 
is not a grant of the rents and profits of 
the villages only but it is a-complete 
severance or partition of the villages from | 
the Raj and they belong to the gaddis ‘of 
the second and the third sons and that 
thè occupiers forthe time being of the 
Kuarkari and the Thakurai gaddis are ab- 
solute proprietors of the villages compris- 
ed in the grant in the same way as the 
Maharaja forthe time being is the proprie- 
tor of the main estate assigned to the 
Rajgi gaddi. Mr. Pugh contends that such 
grants to the Kuar and to the -Thakur 
really amount to a partition of the joint 


family estate under a peculiar custom of ~~ 


the Chota Nagpur Raj family, and. that 
although the. Ohota Nagpur Raj itself is 
impartible, yet by custom there is a parti- 
tion so faras the maintenance grants are 
concerned. The rules of succession to the 
Rajgi gaddiand to the Kuarkari and the . 


-Thakurat gaddis are the same, t. e., the rule 


of primogeniture and the exclusion of 
females applies to all the three gaddis. Re-. 
ference was made to the deposition of the 
plaintiff given in a previous suit, a cer-. 


‘tified copy whereof has been admitted in. 


evidence and marked as Hx. A-(1) and 
printed at page 58 of Part III of the re- 
cord, where the Maharaja admits that there 
are three gaddis in his. family, viz., the 


- Maharaja gaddi, the Kuarkart.gaddi and the 7 
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Thakurai gaddi, and that the occupiers for 
the time being of these gaddis are the maliks 
of their respective gaddis. Reference was 
also made to the fact thatthe Tori Par- 
gana which was granted. to the defendant 
No. 1 was itself a separate Raj at. one 
time subordinate to the Ohota Nagpur 
Raj and it was resumed by the Maharaja 
sometime in the year 1819 and then’ re- 
granted to the defendant No. 1 who holds 
a very dignified’ position, is~himself the 
holder of a gaddi and enjoys the privilege 
of danka and nishan as it appeara- from 
the evidence in the case. The history of 
the Tori Pargana is given in the Final 
Report of the Survey and Settlement 
Operations in the District of Palamau by 
Mr. T. W. Bridge at page 47, para. 19 
and the subsequent pages of the report. 
It is contended that it isnot a grant to 
a petty tenure-holder but the grant of a 
Pargana which was a Raj in itself, and 
that, therefore, the grant was an absolute 


. grant conveying the proprietary interests 


including the sub-soil and the. mineral 
rights in the villages. The Todi Pargana 
consists of a large number of villages hav- 
ing an area of 665 square miles. Mr. 
Pugh’s contention is that it is settled law 
that the members of the family of an im- 
partible Raj are governed by the Mitak- 
shara Law as regards succéssion, that they 
are members of a joint Hindu family and 
the succession is governed by the rules 
of succession obtaining in joint Hindu 
families, the only difference being that ac- 
cording to the particular .custom of the 
Raj only one member’ of the family suc- 
ceeds tothe Raj and the others get main- 
tenance allowance, but argues Mr. Pugh, 
that the maintenance allowance to the junior 


- members of the family in this particular 


Raj always consists of portions’ of the es- 
tate, and that by such grant the portions 
allotted are really severed from the parent 
estate and made over to the junior mem- 
bers of- the family, and this rule amounts 
to a partition of the joint family accord- 
ing to the peculiar custom in the family, 


The grants are always putra putradi grants- 


and revert to the Raj on the failure of 
male descendants of the grantee, but this 
reversion is not really a reversion to the 
grantor in the true sense of the term but 
the grantor takes the estate on the failure 
of the male line of the grantee by right of 
survivorship in the same way as-‘on the 
death of the Maharaja: for-the time being. 
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the eldest son of the Maharaja takes it by 
survivorship according to the rules govern- 
ing Mitakshara joint Hindu families, Mr. 
Pugh distinguishes the case of. khorposh 
grants from the ordinary mukarrari grants 
in - Ohota Nagpur and the adjoining estate 
of Ramgarh, and contends that such grants 
have no resemblances to thika or mukarrari 
grants. ; - 

Reference is made by Mr. Pugh to the 
decision of their Lordships of the Privy 
Council in Baijnath Prasad Singh v. Tej 
Bali Singh (14). In this case Lord Dune- 
din reviewed almost all the cases desl- 
ing with the- subject of succession to 
impartible estates, ‘and on a review. 
of the. cases beginning with the Shiva- 
gunga's case (15) which’ was desided 
in the year 1863 and ending with the 
case of Rajah Rup Singh v. Rani Baisni 
(18) which was decided in the year 1884, 
his Lordship observed that up to this 
point the law was all one way and affirmed 
these propositions :— : j 

(1) The fact that a Raj is impartible 
does not make it separate or self. acquired | 


‘property. 


(2) A Raj, though impartible, may in 
fact be self-acquired or it may be family 
property of a joint undivided family. 

(3) If it is the latter, succession will be 
regulated according to the rule which ob- 
tains in an undivided joint family, so far 
as the selection of the person entitled to 
succeed is concerned, i. e., the person will 
be designated by survivorship, although 
then, according to the custom of ‘im parti- 
bility, he willhold the Raj without the others 
sharing it. _ 

His Lordship then referredto the case 
of Sartaj Kuari v. Deoraj Kuari (1) which 
was decided ia the year 1888. The ques- 
tion- raised in this case was as to whether 
thə holder of an impartible Raj could 
alienate the properties appertaining to the 
Raj even when there were no purposes of 
legal necessity, and it was held that he 
had the power to alienate. This finding 
was based on the principle that therewas 
no such co-parcenary in an estate imparti- 
ble by custom, as, under the law of the 
Mitakshara governing the descent*of ordi- 
nary property, attaches to a son on his 
birth. His Lordship then refers to 
Rama Krishna Rao v. Court of" Wards 


(18) 7 A. 1; 111. A149; A. W. N. (1884) 246; 4 Sar. 
P.O. 7.538; 3 Ind. Doo. (N, 8) DOAR 077 A 4 San, 
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The First:Pittapur case] (19) and to the 
bine Second Pittapur; case] (16) and. to the. 
other cases: subsequent to- Sartaj Kuari's 
case (1) and; the conclusion come to was: 
that. the zemindari- being the ancestral. 
property of;the joint family, though :im- 
partible, the. suecessor falls to. be designat- 
ed according to- the ordinary rule of the. 
Mitakshara Law, and that the respond- 
ent: in that- case being. the person who 
in a- joint family would, being. the eldest 
of.the senior branch, be the head of the, 
family is the person designated: in the 
impartible Raj.to occupy the gaddi, , 
The contention of Mr: Pugh is that, what: 
has been laid. down by-the Privy Council! 
in the case of Baijnath Prasad. Singh y.. 
Tej Bali Singh (14) is that the members. 
of. the family of the Maharaja for the time. 
being: of: an: impartible. Raj are members 
of a joint Hindu family, unless there is a. 
separation. and partition amongst them, 
and thatthe maintenance grants of the 
nature with which we. are- concerned in. 
the present case are- really allotments-of a 
portion of the. estate to the members. of. 
the joint family, and that they are absolute 
conveyances which revert to the Raj: not 
by right of reversion but by right of 
survivorship as in anordinary Hindu family. 
The argument is ingenious ; but, in my 
opinion, there is. no substance in it. It is. 
true that the members of the family of. 
an impartible Raj are governed by: the 
rules of ajoint Hindu family, but such 
rules apply only for the-purposes of- suc-- 
cession and there is noco-parcenary in an. 
-impartible estate such as exists in ordi- 
nary Mitakshara families and there is: no 
such co-ownership as to entitle the junior ` 
members of the Raj to demand a portion 
of the estate by partition, as appears to’ 
be laid down in Sartaj Kuari’s case (1) 
and as was held by the Calcutta High 
Court in Protap Chandra Deo v.: Jaga- 
dish Chandra Deo!Dalbhum's case(20)}. Lord. 
Dunedin referring to Sartaj Kuari's case (1) 
observed as follows: “ Even, however, if 
their Lordships thought the. decision in 
Sartaj. Kuari’s case (1) wrong—an opin- 
ion which they do not pronounce-—the 
case has stood too long to be now touch- 
ed.” GAs n 


(19) 2%M; 383; 26 I. A. 83; I Bom. L. R. 277; 30, 
“W. N. 415; 7 Sar. P. O: J. ASI; 9 M. L. J Sup. 1; 8 Ind’ 
Dec. (N. s.) 276 (P. ©). ce : 
` (20).82 Ind. Gas. 886; 40 O.L. J. 331; A.I. R. 1925 
Oal: 116 ` E L a E RE a 
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The.rule of law laiddown in Sartaj Kuari’s: 
case (1) must. he- considered: to be-good: _ 
law. even now ; and if Sartaj Kuari's case. 
(1)-lays down the: correct law. then. it is. 
clear: that in impartible. estate there is no, 
real co-ownership in the: proper. sense. 
amongst the members-of the-family-of the; 
holder: ofan impartible Raj. and;:in deter-, 
mining the question of succession the right. 
of survivorship. is: to’ be: presumed, but, 
only: for the purposes of.succession and.for. 
nothing else. The principle of Sartaj Kuari’s- , 
case (1) was applied to, Wills in The. 
First - Pittapur’s case (19). In - Tara, 
Kumari. v.. Chaturbhuj Singh. [Telwa’s, 
case] (21) it was found that there had; 
been.a-complete separation and that, theres: 
fore, the widow. of the last holder. was“ 
entitled to succeed to the estate.in priori-. 
ty: to the next male reversioner. Towards: 


the end of the judgment in that case Sir. 


John Edge observed that the learned Judges: 
of the High Court had-overlooked the fact; . 
that. Bhupat -Narayan Singh and his.son. 
who were the junior members.of;the family. 
had nol co-parcenary rights in. the. impar-. 
tible estate and no. rights in that estate, 
which entitled them or either of. them to a: 
partition of the impartible estate. They 
could not have prevented Thakur Ranjit 
Narayan Singh, the holder of the impar-. 
tible estate, from alienating that estate in 
such a way as to determine any contingent. . 
interest they had init under. the custom,, 
and that their contingent interest under the. 
custom: was liable to be defeated by an 
alienation of the estate of Thakur Ranjit< 
Narayan Singh even if the family had 
remained joint. I am of‘opinion that. in. 
an impartible Raj the junior members of 
the family have not the ordinary co-par-. ` 
cenary rights. which members of a joint. 
Hindu family have; and the, grant of 


‘maintenance by the holder of the Raj to the: 


junior members of the Raj cannot and does, 
not amount to a partition and such 
grants-do not by themselves amount to.a > 
conveyance of full proprietary rights. 

including. rights to minerals and sub-s:il | 
rights, - f 
_ Sir Binode Mitter- on behalf of.the appel- 

lant points out that the contention of Mr..- 
‘Pugh that on thefailure of male descend-. 
ante in the line of the grantee the. holder. 


(21) 30 Ind. Cas. 833; 42 O. 1179; 19 O.W. N. 1179; 
29M. L. J. 371;, 18M: L. T: 228; 2 L. W. 843; 13 A. 
L. J. 1034; 17 Bom. L. R. 1012; 22°0, L. J, 498; (1915):- 
M: W. N. 717; 42-1. A192 (P,.0.),- a oa 
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of thel aj takes the property by survivor- © 


ship is 


‘allacious, ‘because if there is a 
separat: 


n the Maharaja for the time being 

could i 6 take the property by survivor- 
ship. ! . the grantee sells the -properties 
given ti -himto a stranger then in the 
case o) failure in the main line the 
Mahara 1 cannot be ‘held -to take it by 
survivo ship but he takes it only in 
- exercise -of “his right of reversion. If. 
the Maharaja for the time being trans- 
fers the entire Raj the transferee eould 
not enforce the rightof survivorship but 
takes it only by right of reversion. The 
_contention of Mr, Pugh must, therefore, 
fail. : 

The learned-Subordinate Judge observes 
that the circumstances existing at the time 
the deed of February, ‘1867, was executed 
and the subsequent conduct of the parties 
go toshow that what was granted was an 
absolute estate and that the sub-soil and 
the minerals .also passed. The circum- 


` stances referred-to by the learned Subordi-: 


nate Judge are'that there is evidence of 
a custom in the family that the Maharaja 
‘for the: time being makes grants to his 


‘sons or brothers of portions of the estate - 


for their maintenatice, and that this 
custom is capable of being -enforced by 
‘arbitration, and, if necessary, by suit. This 
circumstance does not -lend- support to 
-the-contention that the grants of :mainten- 
‘ance include the .sub-soil. rights in the 
` properties .granted. On the other hand the 
‘evidence is that: an account is taken of 
-the rents-and profits of the properties pro- 
':ıposed to be ‘granted, and that ‘the extent 
-of- the properties granted is such that the 
‘income thereof may be sufficient for the 
‘maintenance of the grantee,: No ‘doubt 
‘there is evidence of the fact that there are 


œ- three gaddis in the Chota Nagpur.Raj and 


‘that the plaintiff in his evidence -inw 
«previous ‘suit (Ex. A-1) has stated that the 
‘holders of the Kuarkari and the Thakurat 
“gaddis are the maliks of. the- properties 
granted to them; but this to my mind 
-does not take-the. case further. The evi- 
-dence on the record is not sufficient 
‘to establish a.custom that the -grants 
‘to: the holders of these gaddis are absolute 
+grants, and the term “malik” by ‘itself 
‘does not indicate that an absolute interest, 
including the sub-soil -rights,-is granted 
“to the holders: óf these gaddis. It is true 
‘that the-grants-are not: mere: life -grants 
thut-devolye upon ‘successive male -heirs 


-evidence -as regards 
-alleged to exist at the time of grant. 
‘This judgment was admittedly set -aside 


-absolute transfer of a portion of 
- estate. If this was the intention of the Maha- 
-raja in making the. grant such intention 
-could have been expressed and -given effect 
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in the main line of the grantees; but this _ 


contention also does not go to show that 
the intention of the grantor was to grant 


“more than; the right to enjoy-the usufruct 


of the properties granted. No doubt, the 
properties granted can be transferred to 
strangers, but -they can do so only solong 
as the.male line of the grantee continues, 
and en extinction of male-line the pro- 


perty . reverts to ‘the grantor. `The learned- 


Subordinate Judge has -held that the 


_ estate created by grants like these are 


peculiar to the family, being the offspring 
of immemorial-custom, and such estates 
created by -such grants are unknown to 
-and not recognized by the ordinary Hindu 
‘Law and that they are peculiar estates 
similar to estates tail of the English Law. 
The circumstances: set forth above, either 
singly or taken together, do not lend sup- 
‘port to the ‘contention that grants such 
as tha one now under consideration {ass 
the mines and minerals in the properties 
‘granted. 

- The other circumstance referred to by 
the Subordinate Judge as -existing at 
the time of. the grant is the fact -dis- 
closed by the plaint (Ex..E-1) and the 
judgment: (Ex. 'F-1) of the suit brought by 
Opendra Nath Sahi Deo against Rani 
-Luchun Kower and Rani Komal Kower, 
the widows of the late Maharaja and 
the mothers of the plaintiffs and the de- 
fendant No. 1, -respectively. In the first 
place the judgment (Hx. F-1) isnot legal 
the circumstances 


on appeal and a copy of the -judgment 
of the Court of Appeal has not been pro- 
duced. Moreover, the judgment is-of:a 
date subsequent to the: date-of the grant 


-in question in the présent suit and it. is 
-not-evidence’ of circumstances --contempo- 
-raneous with the -execution of .the deed. 


There is no evidence that at the time of the 


-grant there was any litigation which would: 
-induce the then Maharaja to have recourse 


to proceedings which would amount to “an 
the 


to in-@ much more definite and conclu- 


-siv manner:than the method adopted. by 
-the Maharaja in making the. grant under. 
-tho deed -(Ex-8). 
‘the circumstances referred to by. the 


The oral.-evidence of 
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learned Subordinate Judge existing at the 
time of the grant is_not such as to 
enable one to hold that the father of the 
plaintiff and the defendant No..1 iatend- 
ed to make provision for the defendant 
No. 1 and through him for the plaintiff 
also incase Burra Lal Opendra Nath Sahi 
Deo succeeded in .wresting the Raj from 
him, and that the object of the grant was 
thatthe Maharaja intended to convey full 
rights thereby to the grantee, 

As regards the subsequent conduct of 
the parties the evidence to my mind is 
not such as to lead to the conclusion that 
the intention of the parties to the grant was 
that full rights, including sub-soil rights, did 
pass. The letter Ex. D—1 (c) of the Deputy 
Commissioner to the Manager of the 
Ohota Nagpur Estate and letter Ex. D-1 (d) 

.from the Deputy Commissioner to the 
defendant No. 1 do not inany way refer 
to the minerals. It appears that the 
estate of the plaintiff as well as that of 
the defendant No.1 were under the Court 
of Wards and that the direction given in 
the letter Ex. D—1 (e) was merely a direc- 
tion asregards the management of the 
respective estates. There is nothing in 
these letters to indicate any conduct of 
the parties which would go to show that 
the minerals passed to the defendant No. 1. 
Moreover, any admission made by the 
Deputy Commissioner as representing the 
Court of Wards would not be binding 
upon the plaintiff. Furthermore, although 
evidence of subsequent conduct of the 
grantor or the grantee can in certain 
cases be taken into account in order to 


find the intention of the grantor and the: 


grantee, the conduct of other persons’ is 
of no value for this purpose, 

Reference isthen madeto the conduct 
of the defendant No. 1 and the plaintiff 
in connection with the grants of certain 
prospecting licenses. Exhibit B.(1) is a 
thika patta; dated the 10th of November, 
1890, granted by the defendant No. 1 to 
one Max Anderson. Under this deed Max 
Anderson was granted the right to pro- 
spect and search for metals and minerals 
and precious stones of every description 
in and under the surface of all the lands 
in Pargana Tori. The defendant No. 1 
in this ‘deed claimed to be the sole and 
absolute owner of the Pargana Tori and 
of all rights to minerals or metals therein. 
Exhibit B—1/1 is another patta of the 
pame édate by the defendant No, 1 to 


and agrees to 
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Max Anderson in respect of rights to. 
metals, ores, minerals and precious stones 
in two villages of Pargana Tori. Three . 
years later in the year 1893 the term of 
the previous lease in favour of Max 
Anderson was extended. Exhibit B—1/2, 


-dated the 10th March, 1893, is an agree- 


ment between the defendant No. 1 and 
Max Anderson to extend the term. This 
deed bears the seal of the plaintiff, and, 
although the executant of the deed is the - 
defendant No.1 alone, towards the end 
of the deedit is stated that he undertakes 
execute and register 
further pattas for the purpose of extension. 
of time as provided for in the previous ` 
portion of the deed and to have it sealed 
and delivered to the said Max- Ander- 
son by the defendant No.1 as well as by 
Maharaja Uday Pratap Nath Sahi Deo, 
the plaintiff. The next document is Ex. 10 
of the same date (10th of March, 1893) 
as the agreement Ex.B—J]/2. This pur- 
ports to be an instrument of release’ 
and confirmation by the plaintiff in 
favour,of Max Anderson. In this document 
there is a recital of the fact- that an agree- 
ment had been executed on the 5th Febru- 
ary, 1893, whereby it had been mutually 
agreed between Kumar Jagat Mohan Nath 
Sahi Deo, the defendant No. 1, and the 
Maharaja, plaintiff, that from the date of 
the said agreement each of them `shall ` 
equally enjoy all profits and benefits to be 
derived from the produce of any mines or 
mineralsin the said Pargana Tori or the 
sale price, or rent or other benefit thereof, 


“The Maharaja, plaintiff, in this document '. 


also asserts that although the thika patta of 
1890 had been executed by the defendant 
No. 1 in favour of Max Anderson yet-the 
Maharaja, plaintiff, claimed that all rights to 
minerals and metals lying in and: under all . 


. the lands comprised within the Raj or estate 


of Chota Nagpur including the said Pargana 
of.Tori belong to him as the Maharaja of 
the said Raj or estate, and that he (the 
Maharaja) had the right to resume the said 
Pargana Tori free of all encumbrances in 
the event of the failure of heirs male of 
Kumar Jagat Mohan Nath Sahi Deo, the 
defendant No. 1. The Maharaja by this 
document.purported to release in favour of 
Max Anderson all rights whatsoever that he 
may have to the metals and minerals in 
Pargana Tori and to release and relinquish 
all claims to demands of rents or royaltieg 
in respect of such metals and mineralg 
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during the term or period of the thika patitas 
granted by the defendant No.1. Now, these 
documents, to my mind, do not constitute 
evidence of conduct of parties which would 
go to show that the parties themselves 
understood that the sub-soil rights and 
minerals in Pargana Tori passed to the de- 
fendant No. 1 underthe grant of February, 
1867. The two pattas of 1890, no doubt, 
‘show an assertion of title to the mines and 
minerals by the defendant No. 1; but in 
the document of 1893 (Ex. 10) we have a 
clear assertion by the plaintiff that he 
claimed all the sub-soil rights in Pargana 
Tori. The agreement of the 5th of Febru- 
ary, 1893 referred to in Ex. 10 has not been 
produced and neither party, relies upon it, 
and it is not possible to say what the nature 
of the agreement between the parties ac- 
tually was. It might be that it referred only 


to the term of the lease granted to Max’ 


Anderson. In my opinion the acting of the 
parties evidenced by-the deeds of 1890 and 
1893 gives us no assistance in construing 
the deed of 1867. The lease granted to Max 
Anderson, however, was not operative and 
Max Anderson did not work any mines 
under the lease, 

The next set of documents showing the 
conduct of parties consists of certain patias 
and maintenance grants made by the plaint- 
iff, Exhibit O—1/2 is a patta, dated the 
24th April, 1891, executed byzthe plaintiff in 
favour of Srimati Kuarani Alakh Manjari 
Koeri, the wife of the defendant No. 1. 
By this deed the plaintiff granted one 
- mauga to the lady. as jagir descendible to 


children and the mines in the said mauza. 


were expressly excluded. Exhibit G (1) is 
an indenture made on the Sth of April, 
1916, between the Maharaja, plaintiff, and 
his son Jagat Kishore Nath Sahi Deo. It 
appears that certain properties had pre- 
viously been granted by the Maharaja, 
plaintiff, to his said son by way of mainten- 
ance but the income of all those properties 
was not found.to be -sufficient and there 
“was adispute between the parties as regards 
the amount of.income of the villages given 
as maintenance. The matter appears to 
have been referred to the Raja of Saraikala, 
who is the father-in-law of the plaintiff, who 
madean arbitration between the parties and 
under this arbitration the plaintiff granted 
certain other villages to make up the de- 
ficiency. This indenture (Ex. 1) evidenc- 
ed this fact and it acknowledged that 
the son got certain villages to make up the 


‘ly excluded 
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deficiency in’ the maintenance grant. In 
this document there is nothing to show that 


. the mines were excluded as was expressly 


done in the patta Ex. ` O—1/2 granted - 
by the plaintiff to the wife of the defend- 
ant No, 1. Exhibit O (1) is a khorposh 
grant, dated the 13th June, 1917, by the 
plaintiff to another son of his named Gopesh- 
war Nath Sahi Deo. In this deed also there 
is no reservation as regards the mines. 
Exhibit -H (1), dated the 13th June, 1917, 
is another patta by the Maharaja, plaintiff, 
to another son of his named Aseswar Nath 
Sahi Deo granting him certain villages by 
way of maintenance. Here also the mines, 
etc., were not excluded. Exhibit C—1/3 is 
a patia. by the defendant No. 1 to Braj 
Kishore Nath Sahi Deo, one of the sons 


_of the plaintiff. In this document the de- 


fendant No. 1 made a grant of Mauza Murpa 
to-the plaintiff's son including mines of all 
kinds existing in the village. The last 
document is Ex. O—J/l a patta, dated 
the 22nd April, 1921, granted by the 
plaintiff in favour of his son Gopeshwar 
Nath Sahi. Deo. The son had purchased 
certain villages which had previously been. 
granted in jagir to certain persons. By 
this document the plaintiff granted to his 
said son-one of the mauzas purchased by 
him as jagir descendible to children, and 
in this document mines of all kinds have 
been excluded. The argument based on 


- behalf of the respondent upon these docu- 


ments is that although mines were. exclud-. 
ed in the document Ex. C—1/2 granted in 
favour of the wife of the defendant No. 1, 
there is no such express reservation of the 
mines inthe maintenance grants executed 
by the plaintiff in favour of his song, and that 
when there was an intention to exclude the 
mines such intention was expressly express- 
edin those documents. In the first place 
these documents are of no help to us in 
construing the deed of 1867. In the next 
place we find that in 1890 the defendant No, 
lin his lease to Max“Anderson had already 
made an assertion of title to the mines and 
minerals, and there is no wonder that when 
the plaintiff executed the document, Ex.- 
O—1/2, in favour of the wife of thedefendant 
No. 1 on the 24th of April, 1891, he express~ 
the mines from the patta. 
The documents G(1), C(i), H(1) and O—I/1 
came into existence in the years 1916, 1917 
and 1921 respectively after there was some 
sort of agreement come to between the. 
plaintiff and the defendant No. 1 as evi, 
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denced by the release (Ex. 10), dated the 


10th March, 1%93.' In any event, the ‘mere 
‘fact of no mention being made as regards 


` -the ‘mines, either excluding the same or. 


-granting the same, in some -of the docu- 
-ments executed by the plaintiff.and -men- 
ition thereof being made in others after the 
-question had become prominent is-not suffi- 
‘cient to enable us to construe the deed of 
.1867 ‘and to’ hold that the minerals and. 
-sub-soil rights passed: to the defendant 
No. 1I under the grant (Ex. 8). 

As regards the custom pleadea by the 
` ‘defendant No.1 the evidence is not suffi- 
‘,cient-to prove the same, The defendants’ 

witness No. 2,: who-is the fourth son. of the 
plaintiff, says nothing about the custom in 
- his examination-in-chief. In his cross-ex- 
-amination. he admits ‘that the khorposh 
grants made to him and to the other junior 
members of .the family are of.the same 
. character as the grants made tothe Kuar 
„and to the Thakur. He further states- that 
there is no difference in the rights possessed 
in the khorposh grants by the first three 
‘sons and by the junior. sons. It follows, 
‘therefore, that the fact of the existence of 
‘the three gaddis makes no. difference-in the 
„character of the’ grant made to the holders 


-of the Kuarkariandthe Thakurai gaddis and - 


:to the other junior members of the family. 
«This witness further admits that the assign- 
«ment of khorposh properties -to the first 
“three sons does not amount to a partition of 
“the Raj. Defendants’ witness No, 3 is the 
tthird son of, the Maharaja, plaintiff. He 
„too does not prove the custom. He states 
cthat.at the time of-making the grants cal- 
:culation is made on the basis of the income 
« derivable-from the Pargana concerned. His 
deposition shows that-up till now no mines 
“in. Chota Nagpur have been worked to his 
cknowledge,andexcepting Chhote Lal noneof 
‘the khorposhdars under,the‘Raj has yet work- 
zed any mines‘in their respective villages 
: (by Ohhote Lal-he means the second witness 
vfor.the defendant). The fourth witness for 
“the defendant-is the holder of an estate 
granted in khorposh by one of the ancestors 
-of the present Maharaja. This. grant was 
«made long before the Permanent Settlement: 
and the deed-is not forthcoming. He-states 
that 40 or 50 years ago some iron mines 
used to'be worked in the -Pargana granted 
\to him, but his cross-examination shows that 
‘this statement is not.:supported by’. any 
reliable evidence. The-next witness is the 
rdefendant No, 1 himself, His -evidence 


on 


tat Pratab-wafa BAHI dio bi JAGAT MOHAN Natt banido. (106 1. 0. 1920) - 


also does not prove the custom alleged. 
‘He, no doubt, asserts that coal and other 
minerals have been extracted -from séveral 
mauzas.comprised.in Pargana Tori granted 
to him but -he is unable to produce any’ 
satisfactory evidence, such as the account 
papers or to call witnesses who worked 
the mines. The instances he gives are not 
instances sufficieht to prove the working. 
As. regards Max Anderson, we have seen’ 
that the Maharaja in confirming the grant 
made to him by the defendant No.-1 
distinctly asserted his claim to the minerals. 


As regards Sarkar Barnard and’ Company, 


‘it appears that they advanced money on 
mortgage -of defendant-No, 18 wife's pro- 
perty and not on a prospecting license 
granted by:the defendant No. 1 to them 
‘and that, therefore, this is no evidence 
as regards the working of the mines. 
‘Moreover, even if.there was working of the 
mines by - the. defendant No. 1 there is. 
nothing to show that this was done with 
the knowledge of the plaintiff. I am of. 
opinion that the evidence on the record is 
not sufficient to prove the custom alleged 
-by the defendant No. 1. < : 

The ‘learned Subordinate Judge then © 
observes that the estate ‘granted to the de- 
-fendant No, l resembles estates-tail of the 
English Law, and that, as the ordinary ~ 
Hindu Law does not recognize an estate 
such ‘as that created by the grant - under 
. consideration, and as no -light can be had 
in:the matter from the provisions of the 
Hindu Law, and asin all cases for which 
-no -specific statutory directions -are to- be 
-found in the Indian Law, the: Courts are 
-to -act according to .justice, equity and 
:good conscience, and asthe principles of 
justice,-equity and -good conscience ap- 
-plicable in such circumstances should -be 
identical with the. corresponding relevant 
-rules of the Common Law of England and 
-as the nearest approach to the estate created 
:by -the grant under consideration is to be 
-found inthe estate known as an -estate-tail 
-male inthe Common-Law of England, he 
-proceeds to examine the nature of such an 
-estate under.the Common Law of England 


“and to hold that as estates-tail male in 


-England carry the right to work mines and 
quarries beneath and within the lands, the 
-grant under consideration also ineluded the 
right to the minesand the sub-soil rights 
“in-the- villages comprised in Pargana Tori. 
-In this connection I need-only observe that 
-it is not-safe to.apply the +prineiples of 


ee: 
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the Common Law of’ England-to-the grant 
under consideration. As was observed by 


- Jenkins, J., in Kally Dass Ahiri v. Manmo- ` 
« hini Dassee (22) to draw, an analogy... from.” 
real_ property ‘is. 
-wholly. misleading. There is a funda-' 


the English Law of 
~ mental. difference between the land tenures 
. in. Eagland and-India and peculiarities of- 

the feudal system of England are not'to be 
~. found in India; . I. would, therefore; not 
~ Pase-any decision on the point under con- 
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Z, appellant. that the decisions of the:Privy 
;-.Oouncil as well'as of the- High Courts in- 
=. - India show conclusively that the defend- 
.. ant. No. 1 cannot under the grant of 1867 
<. Claim any .right to the. mines and’ minerals 
-im Pargana Tori; and reference has. been 
~ made. to Tituram -Mukerji-v. Cohen’ (2), 
z; Hari Narayan Singh v.Sri:- Ram Chakravarti 
< (3), Fyott Prasad Singh v. Lachipur Coal Co. 
=, (4), Durga Prasad: Singh v.. Braja Nath Bose’ 
= (0), Biswa Nath Gorai v. Surendra: Mokan 
i Ghose (6), Christian v: Tekaitni Narbada 
‘x Koert (7), Kunja Behari Seal wi Raja-Durga 
~.-Prasad Singh. (8), Sashi Bhushan Misra v.: 
--- Jyoti Prashad Singh Deo.(9), Girdhari Singh. 


— V. Megh. Lal” Pandey (10); Raghunath Roy .. 
<- Marwari y. Raja. of Jheria (12); and “Secs 
retary” of State for India ~v.. Srinivasa ~ 
> -Chariar (13). -Most of-these: cases “have - 


x: been considered ‘by the learned Subordi-: 


~ mate Judge. These-cases mostly relate™'to: - 


` mukarrari ‘grants of debottar or brahmottar: 
grants. -In :Tituram-Mukerji v: Cohen (2)° 
| the. grant itself was not available, but from’ 
`. the circumstances-appearing from the “evi-- 
--dence it was takento be a. life grant. “In- 
. Hart Narayan Singh y.` Sri. Ram Chakra- 
“warti (3) . the--grant was to an idol. In’ 
. this -case also: the.deed was--not produced.: 
.-In Jyott Prasad Singh v. Lachipur Coal 
.-Co. (4), the grant was of a permanent lease 

and the deed was not produced. It wasto- 


a stranger -and-:not toa member of the’- 
. family, In Durya Prasad. Singh. v. Broja . 
-Nath Bose (5): the ‘grant was:.a dighwari > 
. grant and made ‘to a stranger.: -The. judg- = 
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-~ Sideration on a reference tothe lawof real - 


-:, .... Lt; has been. contended on behalf of the . 
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Gorai v. Surendra Mohan Ghose (6) the case 
was of a. khorposh.grant-to a junior mem- 
ber of the family, and ‘in this case it ap- 
“pears. the question was-raised- as to whe- 


ther the sub-soil rights passed: In Christian 


v. Tekaitni Narbada Koeri (7) the grant was 
a maintenance grant to a widow for life. 
In Kunja-Behari Seal v. Raja Durga Prosad 
‘Singh (8), the grant was a moglai brakmottar 
grant: In all-these cases ‘it was held that 
“the sub-soil and mineral rights did not pasa. 
In Sashi Bhushan Misra v. Jyoti: Prashad 
Singh Deo (9) the Lord Chancellor ‘after 
considering soméof the cases referred ` to 


~above observed'as follows: 


“These decisions, therefore, -have ldid 
down, a principle, which applies to and con- 
cludes thé present dispute, They establish 
that when a ‘grant is made by a zemindar 
of a tenure at a ‘fixed rent, although’ the 
tenure may be “permanent, heritablé ‘and 
transferable, minerals will not be héld to 
have’ formied ‘part of the grant in the ‘ab- 
sence of éxpress evidence to that. effect,” 

: In this ‘casé the Lord Chancellor further 
-observed. that “in ‘considering -thè question 
raised: in’ the appeal, viz., as to ‘whether 


“the mukärrart grant in that ‘cdsé “carried 
-with it the -mineral: rights in the goil it is 


important: to avoid giving the ‘words used 
in “connection “with legal transactions’ in 
India a special and “technical medéning<that 
they’: ‘posses. in Higland, and themeating , 
ofthe’ word * grant.” was not'the’same‘in . 


.India‘as'in“Englard.' The grant which was 
) “under consideration by the Privy’ Council 


in: Girdhari Singh v. Megh Lal Pandey -(10) 
is ‘set ‘out in’ the judgment of the High 
Court [Brojovath Bosev. Durga Prasad Singh 


- (23)]- It was‘the-case of a mukarrari lease 


‘and the expression “mai hak hakuk”™ was 
used in ‘the lease, and it was ‘held’ that 


- unless . there be by the terms of ‘the ledge 


an express or plainly implied grat’ of 


‘mineral rights théy:remain reserved tothe 
.zemindar, there being no evidence of “his: 


having’ parted with them. The word “sub: 
sudha in:-the document. under considéra-: 


“tion ‘in«:-tlie._ present’ case “has ‘the ‘‘sdme’ 


„ment of the-High-Court which. went up‘in - significance ‘as the word: hak-hakuk ” ‘in 


_ appeal to the Privy Council::is'reported-as `- 


“Brojonath Bose v. Durga Prasad Singh (28), 
-and Hari Narayan Singh v: Sri- Ram Chak- 


vavarti (3) was followed, In’ Biswa. Nath - 
ptt) 240-440; 1 0. WN, 821; 19 Ind, Deo; (¥.8) _ 
(28) 34 0, 768; 5 C. L, J, 588: 120, W, N1980 O7 


aq 


-the case before-their-Lordships of’. the Privy’ 


Council: in -Girdhari: Singh v. Megh Lal 
Pandey (10).-: The grant undér consideration 
was produced in Raghunath’ Rojy-’Marwari 
v. Raja`of- Jheria. (12); The-terms were ; 
“I. hereby grant-you rent-free brahmottar 


land in Mauea Ohandkuia in Pargana Jharia, 
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You should enjoy it comfortably by culti- 
vating and by getting thesame cultivated 
by others and to bless: me. Hence, this 
patta is granted toyou.” pk: 

In the present case also- there is a direc- 
tion to realise rents and profits from 
the elakadars and to enjoy the income. It 
was held by their Lordships in-the Privy 


Council that where a zemindar grants a. 


tenure of lands withinhis zemindari and 
it does not clearly appear by the terms 
of the grant that a right tothe minerals 
beneath the soil is included the minerals 
. do not.pass to the grantee, and that this prin- 
ciple applies as well to rent-free grants as to 
grants of tenures at fixed rents. In Sec- 
retary of State for India v. Srinivasa 
Chariay (13) the grant under considera- 
tion was.an “inam” grant by the Govern- 
ment which existed prior to the British 
‘Government toa Brahmin and the grantee 
was to appropriate to his use the produce 
‘of the seasons of each year, the grantee 
fn return being expected to be assiduous 
in offering up prayers for the lasting 
prosperity of the Empire. It was held that 
it -was not a complete transfer and that 
the grantee had not the power to consume 
the subject-matter of the grant by quarry- 
ing operations.. These cases, therefore, 
hold that. unless there is an express or 
implied grant of the minerals. such grants 
which formedthe subject-matter of ‘con- 
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sideration in those cases did not pass the - 


minerals, It is noticeable «that none of 
the. cases cited is a case of a khorposh 


grant similar to the one under considera- 
tion, except perhaps the case of Biswa 


Nath Gorai v. Surendra Mohan Ghose (6) 
but there the: fact that the khorposhdars 


did not possess the sub-soil -rights was: 


conceded by all the parties other than 
defendants Nos. 1 and 2 and they did not 
very strenuously contést the point.’ The 
authorities, therefore, do only go to the 


extent of showing that it is settled that. 


in mukarrari grants. orin grants. for life. 


or in debotiar or 


brahmottar grants. 
minerals do not pass without an express.. 


provision tothat effect. Tomy mind they. 
are not conclusive so far as the question 


in the present case is concerned and, as 
1 have observed, with the i 
the case of Biswa Nath Goraiv.. Surendra 
Mohan Ghbse (6). no other case has been 


exception of 


` 


‘cited which deals precisely with the point . 


raised in the present case, 


"In Satya Niranjan Chakravarti: v, Ram, 
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Lal Kaviraj (24) which was a case which 
went. up to the Privy Council from a 
decision of a Division Bench of this 
Court, the question turned on the inter- 
pretation of a patni lease and on aconstruc- 
tion of the lease which contained the 
words “adha” and “urdha” it was held 
that the sub-soil rights passed. The High 
Court had held that patni leases stand on 


the same footing as mukarrari tenures.” - 
Their Lordships of the Privy Council, 


however, considered the cases which have 
been cited in the present case and 
observed that not one of these was a tenure 


‘of a patni taluq in the hands ofa patnidar 


and their Lordships were of opinion that 


the question as to-whether patni leases 


did convey mineral rights was still open 


.and they expressed no opinion on that 


point. Similarly, the authorities cited in 
the present.case if they do not- apply to 
patni leases they cannot be said to apply 
to khorposh grants of the nature we are 
now concerned with. I would,.. therefore, 
hold that the ‘authorities cited, 
Biswanath Gorain's case (6), do not directly 
apply to the present case, On a construc- 
of the deed itself, however, and on the 
evidence in the case I am of opinion 
that there wasno intention to pass the 


‘minerals and tthe defendant No.1 did 


not acquire the right to the minerals 

under the grant. ; ; 
On the question as to whether the plaint- 

iff abandoned or relinquished his rights, 


if any, tothe mines and minerals in Par-. 


gana Tori, the argument is based . upon 


- Ex. B—1/2 and Ex. 10. I have already 


considered these documentsand I am of 
opinion that it cannot be said that the 
plaintiff did abandon or ‘relinquish his 
rights. All that can, be {said. was, that 


‘the plaintiff agreed to confirm the grant 


made by the defendant, No. .1 to -Max 
Anderson and it related only to the term 


of the grant to Max Anderson. ‘ Max Ander- 


son, however; did not work the mines under 
the grantand the matter was dropped. There 
isa clear assertion. of title made by the 
plaintiff in Ex, 10. a 

The next--question is the. question of 
limitation. The Article applicable is Art. 


except — 


t 


120 of Sch. I tothe Indian Limitation Act,, 


and the period of limitation is six years 


from the time when the right to sue accrues, - 


(24) 86 Ind. Cas. 289; 4 Pat. 244; A.I. R. 1925 P. O. 
42; 6 P. Li, T, 42; 21 L. W, 289; 48 M. L, J. 328;--29.0. 


W. N. 725; 27 Bom, L, R. 758; 23 A, Lu J, 11208 1 A > 
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It is contended on behalf of the defendant 
that the right to sue fora declaratory decree 
and injunction accrued to the plaintiff in 
1884, and for this purpose reliance is placed’ 
upon the deposition of the defendant No.l 
where he states that when he attained 
majority in 1884 he commenced working 
the mines. On the other hand, the cause 
of action alleged by the plaintiff is the 
grantof the prospecting license by the 
defendant No.1 to the defendants Nos. 2 
and 3, which is dated the 17th. of May; 
1921, and the suit was instituted in 
August, 1922. In my opinion the cause 
of action accrued to the plaintiff in 
1921 and the suitis not barred by limita- 
tion. Inthe first placa the evidence is not 
sufficient that the defendant No. 1 worked 
the mines in 1884, nor does it appear that 
if there was 4 working of the mines it was 
of such an opən character as to ba said that 
the plaintiff knew aboutit, In any event 


the cause of action isa recurring one, and: 
unless it can be shown satisfactorily by: 
evidence that the working of the minés by’ 


the defendant No. 1 was of such an open 
nature as to lead toa presumption that the 
plaintiff knew about it, or unless thereis 
direct evidence of the fact that the plaintiff 
had knowledge of the working of the.mines 
by the defendant No.1 more than six yeats 
before they filed the suit, Iam of opinion 
that the present suit cannot be said to be 
barred by limitation. 

The only other point left for considera- 
tion isthe one raised by the defendants 
Nos. 2 and 3 in their cross-objection. Issue 
No. 6 a3 originally framed was as to whether 
the estato bearing Tauzi No. 1 on the 
Revenue Roll of the Ranchi Oollectorate, 
commonly known as the Ohota Nagpur Raj, 
wasa permanently settled estate- and as to 


whether ithad the legal status of ‘such an ` 


estate; if not, has the--plaintiff any right 
to bring the suit, Thequestion raised by 
this issue arose upon the pleadings. .Para- 


graphs 1—3 of. the .plaint- did make. an- 
assertion that the estate commonly known - 


as the Ohota Nagpur Raj was a permanent- 
ly settled estate.. Paragraphs 9—11i of the 


written statement of the defendants Nos. 2° 


and 3 raised the question that the Chota 


Nagpur. Raj is nota permanently settled ` 


estate. .Upon the pleadings the issue raised 


this issue was cancelled by the learned 


Subordinate Judge by hisorder No, 8 in - 
fhe order-aheat, datad the lath of June, 1825, 


t 


he issue was cancelled as being irrele- 
vant.and unnecessary. This appears to 
have been done in the absence of the de- 
fendants Nos. 2 and 3. It appears from 
order No. 89, dated the 17th June, 1925, 
that the defendants Nos, 2 and 3 fileda 
petition praying that the original issue No. 6 
which was cancelled the previous day 
might be restored. The learned Stibordi- - 


mate Judge rejected this. application with 


the observation that it was admitted by the 
learned Vakil for these defendants that the 
villages making up Pargana Tori do apper- 
tain to Tauzi No. lof the Ranchi Collec. 
torate as now constituted and that it was not 
disputed by the said defendants that Par- 
gana Tori concerned in the present suit 
appertained to the Ohota Nagpur Raj estate 


‘held by the plaintiff and that it was. also. 


not disputed that fthe defendant No. 1. 
claimed the said Pargana by’ virtue of a: 
grantor lease from the last Maharaja as 
representing that estate. In view of these 
facts the learned Subordinate Judge was 
of opinion that the question of the nature’ 
of the estate.held by the’ plaintiff -did not’ 
arise for decision in the present -case and 
he, therefore, did not see any reason why 
the original issue. No. 6 should be restored.. 
In my opinion it cannot be said that the 
learned Subordinate Judge was in error in- 
striking out issue No.6. [tis argued that 
if the estate of the plaintiff is not a parma-' 
nently settled estate the question did arise _ 
as to whether he hada right to the minerals ' 
in the Ohota Nagpur ‘Raj,-and unless he’ 
proved his right tothe minerals in the Chota.- 


' Nagpur Raj it cannot be said-that he was 


entitled to a declaration: that? he had the 
rights in the minerals in Pargana Tori. 


“The defendants, however, have no title, or - 


possession. The defendant No, 1 did not’ 
dispute the title of the plaintiff apart from 
the grant of 1857, asin fact he could not 


.do so inasmuch as he claimed title through - 


the -predecessor-in-title of -the plaintiff,- ` 
The defendants Nos. 2 and3 who claim > 
through the defendant No, 1 also cannot - 
raise the question: having no title by posses»: 
sion, and, in my opinion, there ‘is no sub- 
stance in the cross-objection. ; i 
In the result, therefore, I would allow this 
appeal and decree the suit with costs here 


[EN 


“and in the Couri below and dismisa the 
_ did properly arise. It appears, however; that ` 


cross-objection of {the defendants. Nos, 2 - 
end 8. i i s ` 
ANA, ‘Appeal allowed; 


| Crosmobjection dismiened, - 
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NAGPUR JUDICIAL COMMIS- 

- SIONER’S COURT. 

Civin Revision No, 142 oF 1925, ° 
September 29, 1925. 

Present :—Mr. Findlay, J.C. - - 
Tap G.I. P. RAILWAY COMPANYA 
— DEFENDANT—APPLICANT} 
A versus . ane 
MAHADEO BARI—Puaintirr— 

Mi Non-APPLICANT. - 
Railways Act (IX of 1890); s. 118 -Duty of passenger 
to produce ticket on demand—Failure to produce— 
. Levy of ‘penalty—Subsequent production of ticket— 
Passenger's right to refund— With him’, meaning of. : 
A passenger from whom excess fare and penalty are 
- realised by a Railway Administration for failure to 
` produce -his ticket: on demand is not entitled to a 
refund of the same on producing the ticket later on. 

[p. 421, col. 1]... ; ce 

The words ‘with him’ in s.113 of the Railways 
Act must be construed as meaning that the ticket 
js on the passenger's person, and under the said 
section it is the duty of a Railway passenger to- have 
in his possession immediately available throughout: 
the journey, the ticket which entitles him to travel, 

[ibig] E ree 
Ġivil revision against a decree of the. 
Judge, Small Oause Court,-Nagpur, dated; 
the 7th February, 1925 _ TE 
Mr. K. K. Gandhe, for, the Applicant. . 
Mr. R. W. Date, for the Non-Applicant; 
JUDGMENT.—This is an application . 
by the defendant G. I. P. Railway.Company 


for revision of the judgment and decree of. 
the Judge, Small’ Oause~.Court, Nagipur,’: . 
dated the 7th .February, 1925, granting a: 
decree for Rs. .21-10-0 in favour of the:non-. . 
_ applicant Mahadeo against the said Railway . 
Company.. On the llth May, 1924, . the. 
plaintiff with some 34 other people, who : 


constituted a marriage party, had booked 
` from Dhamangaon Railway Station to Nag- 


‘pur. On arrival at the latter station one of : 
his party was sent out with some 28 tickets . 
and their holders to arrange for tongas in ` 


the station yard. The plaintiff meanwhile 


“with 6 others.came shortly afterwards to the - 


gate, but he found to his utter surprise that 


he had not got the,7. tickets-in question. . 
He ‘accordingly was charged with excess - 


‘fare and penalty amounting to Rs, 21-10 0, 
‘and obtained a.receipt therefor. -. . | 
= Plaintiff's- case. further was that he. no 
‘sooner Game Out into. the station yard. than, 
on enquiry from his companions, he found 
the missing tickets and took them back. to 
“the Ticket Collector... The Ticket Collector, 
‘however, referred him to the proper authori- 
ties for a refund. Various applications 
therefor to the higher Railway Authorities 


were)rej ected, 


x- 
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The defendant Railway Company admitted 
the realization of the Railway fare and 
penalty in question and pleaded ‘that, as 

_ the plaintiff had-not theticketsin his pos- 
session when he passed out of the wicket - 
gate, he has rightly been charged as above. 
It was further denied. that-the plaintiff non- 
applicant had returned with the tickets a 
. few minutes later; but, in any event a plea 
was taken that, even ifthis were-so, ‘this 
circumstance would not derogate from the 
right. of the Railway- Company to:.bhave 
recovered the. chargesin question and to 
have refused a refund. aoa 

It is, first of all, necessaryto determine 
whether the plaintiff a few minutes later 
returned with the missing tickets.and offer- 
ed them to the Ticket Collector as alleged. 

. The plaintiff has given prima facie satisfac- 
tory evidence on the pointand he is confirm- 
ed so far by the evidence of P.-W. No. 2 
Balkrishna, his companion, He (P. W., No. 
9) had the tickets in his possession and the 
had -gone in the station yard to procure 
tongas. Apart from letters from the Ohief. 
Trafic Manager and the like containing a 


| denial that the Ticket! Collector was shortly 
< afterwards shown the missing tickets by the 


plaintiff‘non-applicant, the defendant ‘Rail- 
way Company produced no evidence ~ what- 
-ever'on the point.. Itis obvious that, the 
fact whether plaintiff did ordid not produce 
the tickets within a few ‘minutes after-the 
original episode, may be an important one. 
On the question of fact involved, therefore, 
-it is perfectly clear that the oral-evidence of 
plaintiff and Balkrishna, in the absence of 
-any rebutting evidence, establishes the fact 
that, some 10 minutes after he had to 
pay the penalties, etc., he returned with the 
tickets.to the Ticket Oollector, who in -hiš 
‘turn referred the plaintiff to higher authori- 
ties for a refund. ie at et 

The question I have-to determine, there- 
fore,.is whether, in view ofthe terms of 
8.113 of the Railways Act, the plaintiff’ is 
in the circumstances entitledto-a- refund 
-of the Rs, 21-10-0 in question which was 


: levied from him. Reliance has been:placed 


-in this connection on the decision in Hart 
wi Buskin.(1), but ‘that decision ig somewhat 
~dinapposite in that therein ss. 17 and 31-<of - 
_the Railways Act of 1879 were concerned 
--whereas, in the’. present instance, the 
-opposite provision -of..s. 113 of the 
_ Act of 1890 is concerned. In this con- 
-nection it must ‘be noted’ that the 


(1) 12 0,192; 6 Indi Deo, (m, a) 130, 


ji 
|| 
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words “pith: him"? occur fn s 118.” “These 
words did: not occur in s. 31 of the- Act: of. - 
1879. Ithink these words: must be con- 
strued “as meaning ‘that ‘the tickets are on 


the passenger's person. -This avowedly the -_ 


plaintiff-non-applicant did not have when 


he attempted to - -pass ‘from the: “station Dre: - 


mises. The provision oflaw-in s. 113, 
one of a very special nature, which was ie 
doubt enacted by the. Legislature in view , 
of the difficulties. which: arise in practice | 
with reference to persons: travelling with- 
out tickets, and‘although thecase is a some- 
what hard one from, the point of view of. 
the. non-applicant, T feel. it my duty, , 
although ` with regret, to decide that in the. 
circumstances the: amount’ was ‘properly 
realized from thé- plaintiff-non applicant, 
and that the mere fact that he produced ‘or 
was willing to produce the tickets later does 
not entitle him to a refund. The ‘risks of 
fraud * upon the’ Railway Company which 
arise if tickets were to be ‘allowed ‘to be” 
produced subsequently are- too obvious’ to 
require emphasis, In those circumstances 
Tam of opinion that the J. udge. of the-Small: 
Cause Court-erred in granting the plaintiff. 
the- decree ‘he did; - 

It is important that passengers should- 


realize, .with.-réfereņce to s. 113- of the.” 


Indian ‘Railways. Act, that.they must have - 
in their. possession immediately available - 
throughout the journey the tickets, which 
entitle them to ‘travel, There is. no. room ' 
in the: phraseology. of the provision.in ques- - 
tion for a’ loose interpretation of -its terms,’ 
and it has obviously been framed; as it has, 
with a- view to preventing the ‘enormous 
inconvenience and. trouble- which - would 
otherwise arise in the matter of checking: 
and. collécting : tickets. from passengers: by” 
Railway. 


‘The. judgment and -decree appealed ° 
against’ are accordingly reversed and the: 
plaintiff’ s suit is‘dismisséd.’ In the peculiar’ 
‘circumstances “of the case, however, the’ 


-- TRINA RONA ANA VALLAGHAMI BHAYAT WW; BAMUSUNA ROWTHER. l 
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MADRAS HIGH. ‘COURT. - 
SEOOND' Orvik AppEaL No.’ 944 or 1924. 
‘March 22, : 1927; 
A Present Mri'd- ustice Devadoss. . 
THINA RUN AANA ‘VELLACHAMI 
SERVAI4 ARD- OTABRS—DEFENDANTS Nos. 2,3 . 
b Nah “AND Po 


SAMUSUVA RON WTHER AND ANOTHER 
- — PLAINTIFF AND ‘Derenpant No. 1 
- RESPONDENTS. ee 
, Transfer ‘of Property Act (IV. of 1882), 3. 5—Stand- 
g “timber”—Karuvela and velvela trees. 
g hie if the term “timber” in.s. 3, Transfer of. 
‘Property Act, is taken, to; mean only such trees as 
are fit to be used: in building and repairing houses,’ 
' karuvela and -velvela trees ~are- ‘timber’ as they are’ 
used for building purposes in the Southern Districts of 
the Madras Presidency. 

Obiter—The term “timber” in s..3, Transfer ‘of 
Property Act, cannot be limited to the ‘class of trees 
the timber of which- is used for building purposes, 

- Krishnarao v: Babaji (0), disapproved. 


Second appéal against the decree of the 
>, Court of the. Subordinate: Judge, Siva- 
ganga, dated: the 9th February, 1924, in A. 
‘8. No. 18 of 1923, preferred: against that of 
the Court of the District Monet, Sivaganga, . 

in O. S; No. 78 of 1921, . 


Mr.’ T.. M. Krishniaswami . 
‘tHe Appellants. | . 
Mr. V. Ramaswami... Iyer, for athe "Re- 
-spondents. `- 


JUDG MEN'T.—Detendanis Nos. 2to4 
Jare the appellants in’ this-case. The first 
contention of Mr. Krishnaswami dyer for 
the appellant is: that his clients are not 
liable for damages for breach of contract’ 
by the- first. defendant. The Subordinate 
‘Judge has not made-the appellants liable - 
for breach of contract by. thefirst defend- 
ant but ‘he has made them liable for the 
value of the number of cart loads of fire- 
wood removed by them. - .. i 

‘The facts are:—The first defendant sold 
‘the trees. standing .ona piece of land to- 
the- plaintiff: Before the plaintiff could cut 


Iyer, for 


plaintiff has undoubtedly a strong material- and remove the trees he: seems to have in- 


grievance if not a legal one, and, in view of 
this’ fact, I order the parties to bear their 
own costs both in this Court and’in the 
lower one. It seems to me that the Railway . 
Company might wellhave made ex gratia 
without any sacrifice of principle a refund 
in the peculiar circumstances of the case if 
on inquiry it was found, as I believe was 
the case, that the non-applicant produced 
the tickets ‘afew minutes later. _ 
A, N, A. Suit dismissed, 


terfered with his possession and defendants - 
Nos. 2 to4 joined the first defendant and 
cut and carried away the trees. The allega- . 
tion that they purchased the trees from the 
first defendant without the knowledge of . 
thè sale to the plaintiff was found against. 
The simple question, therefore, is whether 
defendants Nos. 2to 4 were justified in 
carrying away. timber trees the proverty in, 
which had already passed to the plaintiff, 
They, having cut as carried away the 
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tress belonging to the plaintiff, are liable’ 
tothe extent of the loss caused by them. 
It.is next urged by Mr. Krishnaswami 
Iyer that his clients carried away only 50 
cart loads of wood and, thérefore, they should 
not be made liable for anything more. ` 
The finding.of both the Oourts is. that 300 
cart loads were removed by defendants Nos. 
2to 4 as well'as by the first defendant. 
They acted in concert and, therefore, they 
are liable to-the amount of the firewood 
which was actually removed by them and 
by the first defendant. It is suggestad by 
Mr. “Krishnaswami Iyer that there is 


nothing to support the finding, but Mr. “ 


Rajah Iyer has drawn my attention to the 


evidence of P. W. No..1 to the-effect that the - 


defendants removed 300 cart loads. The 

quantity. of wood removed being found - 
by both the Courts and there being evi-: 
dence in support of the finding -it cannot 

be interfered with in second appeal. 

- Another point was feebly raised by Mr., 
Krishnaswami Iyer, that the trees being 

immoveable property, . there should have 
- been a registered deed for the sale of them. 


The Transfer of Property Act specifically ..- 
pellants.- f i 
` Mr. H. B. Mukharji, for the Respond-- ; 


says that immoveable property does not in- 
clude standing timber, growing crops or - 
grass. Mr. Krishnaswami Iyer relies upon ' 
Krishna Rao v.` Babaji (1), and- contends 


that “by the term ‘timber’ is meant-properly `, 


such trees only as are fit to be used in 
building and repairing houses.” Granting 


that the decision Krishna Raov. Babaji (1) . 


lays down the correct meaning of the term 
‘timber’, the treessold to the plaintiff were 
karuvela trees the timber of which as ig 
well known in Southern Districtsis used 
for building purposes. I hold that kary- 
vela and velvela trees are timber within 
the meaning of the decision in Krishna Rao 
v. Babaji (1). But with great respect to the 
learned Judges I do not think that the term 
‘timber’ can be limited to the class of trees 
the timber of which is used for building pur- 
poses, In that case the learned J udges 
held that a mango tree did not come within 
the term ‘standing timber’. whatever may 
be the use to which mango wood is put in 
the Bombay Presidency, in Southern India 
mango planks are used not only for making 
doors and windows but also for making 
boxes, tables benches, etc. 

The judgment of the Subordinate J udge 


(1) 24 B, 31; 1 Bom. L. R. 489; 12 Ind, D 
a ec, (N. B.) 


JHO NATE JHA b. BISHAMEHAR DAS, 
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is correct.. The second appeal fails and is. 

dismissed with costs. i 4 
V. N. V. 
N. H. 


PATNA HIGH COURT. - 


SECOND O1vin Arrear No. 223 or 1920, -~ 


July 20, 1921. 
Present :—Mr. Justice Ross, 


JEO NATH JHA AND OTHERS— APPELLANTS `- 


ersus : > 


-v : 
Mahanth BISHAMBHAR DAS AND OTHERS ` 


i — RESPONDENTS. ` 
Bengal Tenancy Act (VIII of 1885), ss. 807 (b), 158- 


. Appeal dismissed. ` ` 


—Enhancement of rent- -Rise' of price of staple food. ; 


crops—Land not used for raising such crops—Rent, 


whether could be enhanced—Question of right to ens.. 


hance—Second appeal. 


No enhancement of ‘rent can be claimed on the: ` 


ground of rise in the price of staple fogd crops. in:. 


respect of land which is used, with the acquiescence. 
of the landlord, in such a way that food crops cannot’ 
be raised thereon. i = 

In a suit for enhancement of rent, the plea that `- 
no enhancement could be decreed in respect of that ` 

ortion of the land which is covered by trees and” 
baildinea, is a question relating to the right to 
enhance on which a second appeal lies, 


Mr. Lakshmi Narayan Singh, for the Ap- 


ents. > ` 


` SUDGMENT.—This is an appeal hy” 
the defendant in a suit for enhancement of: 
rent on the ground of rise in price of 
staple food crops. The defence was. that 
the major portion of the land was cover- 
ed by.trees and a house and that consequ- 
ently the rent was not enhanceable under: 
s. 30, cl. (6) of ‘the Bengal Tenaney Act. 
The learned Subordinate Judge, without 
coming to any finding as to whether there 
was a house onthe land, held that because, 


the tenant paid a fixed rent for a certain . 


a 


land and the price of staple food crops had * 


risen, therefore, he was bound to pay an: 


enhanced rent whether he grew food crops 


on the land or not.and whether he planted <, 


trees and raised a house. 
It is contended that it is contrary to 
principle that enhancement on this ground 
should be allowed for land which is not 
producing or capable of producing: food 
‘crops in its present state, a state which 
has been acquiesced by the landlord as is 
clear from the fact that he has brought 
this‘suit, In reply it is urged that no appeal 
lies under. the provisions of s. 153. | 
It is argued that the only -question at 


issue isthe amount ofthe enhancement and . 
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not the right to enhance. In my opinion 
this i3 not a correct way of looking at the 
defence in this suit. The plea of the] de- 
fendant is that as regards the land covered 
by trees and the house there is no right to 
enhance the rent and that is a questior on 
which asecond appeal must lie. N 
On the main question in the case there 
seems to be no authority, but it is, in my 
opinion, clear as a matter of principle that, 
on ‘the ground that there is a rise in price 
of staple food crops, no enhancement can 
be claimed in -respect of land which is used 
in such a way, with the acquiescence of the 
landlord, that food crops cannotbe raised 
thereon. : É 
The appeal must, therefore, be decreed 
and the appeal remanded tō the District 
Juage for re-hearing. He must arrive ata 
. finding as to whether there isa house on 
the landin suit and if so, what area is 
covered by the house and the trees. The 
decree for enhancement will be limited to 
the balance of the land. f 
Cost will abide the result. 
A N. A. Arpeal remanded, 





: MADRAS HIGH COURT. | 
ORIGINAL Petition No, 43 of 1927. 

| April 28, 1927, | 
Present:—Mr. Justice Beasley. A 

P. R. DORAISWAMI AYY AR— PETITIONER 

VeETSUS i 

Tus COIMBATORE EASWARAÌ . 

SAHAYA NIDHI, Lro., sy irs MANAGING 
DIREOTOR— RESPONDENT. : 

Company Law—Failure of Company to pay debi— 
Bona fide dispute—Winding up of Company, 

The mere failure on the part of a Company to 
comply with a demand for payment from one of its 
creditors does not entitle the creditor to come 
before the Oourt and ask as a matter of right for 

winding up of the Company. TS 
~ Where there is a bona fide dispute as to the Oom- 

pany's liability to pay a debt, the creditor must be 
referred to a suit and cannot be allowed to force pay- 
ment of the debt by invoking the assistance of the 
provisions of the Companies Act. 


4 


Application for winding up of the-de- . 


fendant Company. .- 
Mr. A. C. Sampath Ayyangar, for the 

Petitioner. 2 
JUDGMENT.—The petition for wind- 


ing up is dismissed. The only ground . 


seriously put forward is that there isa debt 
owing to the petitioner, ithe payment of 
which he has demanded and there has "been 
a failure by -the Company to comply with 
that demand within 21 days, the statutory 


period, and that entitles the petitioner to 


PRANLACHAT KUER ¥, JAGESHAR BAHI, - 
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come before the Court and ask as a matter’ 
of right for the. winding up of the Oom- 
pany. It is vague statement made in the 
‘petition about: the Company being unable 
‘to pay its debts. Thatis not supported by 
a single figure or by any fact which will 
enable me to come to the conclusion that: 
the Company is not able to pay beyond its 
failure to comply with the statutory 
demand. Thatis not sufficient. The Com- 
pany in its affidavit puts forward the 
defence whilst submitting that the money. 
is with it in fixed deposit that it is entitl<: 
ed toaclaim against this money because ` 
under the Articles of Association and Rules 
of the Company, that money is deposited. 

' as security as it were for the conduct of the 
depositor, the Secretary in this case, and: 
that wherea Director has negligently’ re- 
commended clients to the Bank, the Bank 
is entitled to claim against that Director | 
any loss occasioned: by such recommenda< 
tion. Thisis denied by the petitioner but 
there is an issue with regard to that. I 
cannot say that thereisno bona fide dis- 
pute as tothe Company’s liability [to pay . 
this debt. 
of a Company to invoke the assistance of the 
Oompanies Act for getting payment of their 
debt. . If there is a-genuine dispute with 
- regard to the debt, then the creditors of the 
Oompany must be referred to asuit. In 
this case, the petitioner will he referred to 
a suit. As the Company admits having 
in its possession the money which, subject 
to its defence, is money belonging to the 
“petitioner, the Company will have to pay that 
money into this Court within one week 
‘after the re-opening of the Court. If the 
money is not paid into Court within that. 
time, the petitioner is at liberty to come 

- before this Court with afresh application. 
No order as to costs, i 

VEN. V. ; 
4 Petition dismissed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DEORSE No. 169 
or 1920. 

April 214, 1923. 
Present:—Mr. Justice Das and ~ 
Mr, Justice Kulwant Sahay. . 

Musammat PRANLACHHI KUER— 
APPELLANT 
p : versus r 
JAGESHAR SAHI AND oraurs— 
RESPONDENTS. ` 
Specific Relief Act (I of 1877), 3. 48—Hindu 


Courts will never allow creditors “ 


a 
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reverstoner, oteier ` entitled to sue. “for déglaration: - 
of his: riyht— Right” “meaning of Useless | declar ation, | 
granting of. : 

Section 42. of the Spe 
to vested rights.. an 
those of a person. who has only, a chance of succeed- 
ing to thé estaté- öf“a Hindu’ ‘after’ the death” FA: 
female heir-in possession. «‘[p. 425,-cok. 1T * 

: Greeman Singh v. Wahart Lal Singh (h Jana J anaki.”: 


Ammal, v. Narayanasami Aiyan (3); followed;, ` 1 
A ‘Court will not grant | a declaration “which i is per- 
fectly “useless, “[p. 426; col. L.J - 


- Plaintiffs, alleging’ that they were presumptive heirs 
of the.-last- male holder, sued for. a’ declaration“ that 
the defendant, a Hindu “widow, was -in possession of. 
certain properties not as heiress to her husband but 
as mother and: ‘heiress -of her gon,” and that the < 
plaintiffs were thé future heirs-to:the ‘property after 
the defendant’s‘death.. A daughter. ofthe defendant.: 


“and the daughter's son who were in ‘existence and . 


who Would be ‘entitled to succeed the” defendant in 

reference to the plaintiffs’ if she: was holding’ as 
Teros to her husband were note’ _impleaded a8 
parties: .. 

Held, that. the. declaration: could. not “be ‘tanted 
inasmuch ag” the plaintiffs had no legal right but 
only a-mere spes'successionis, and inasmuch as the 
declaration would-further ‘be an - entirely Uuseless one 
as it -would not bind ,those ‘persons “who? “may. claim ` 
the estate upon the death ofthe defendant.’ [ibid.]: 


‘Appeal from a decision ‘of the. Subordi:.. 


nate’ Judge, Muzafferpore,. dated the- 28th -. 
April; 1920. 


Messrs, 5.. ME. “Mullick PE Jaigobind 
Prasad Sinha, for. ‘the Appellant. =~. 

Mr. Sorishi Charan EGG: „for: the Re 
spondents, 307 


ve 


: JUDGMENT. .. wee £ 

Das, J .—This was asuit.by thé respond-. ` 
ents ‘for a declaration i in the following cir: 
cumstances, | 

The ‘properties which are ‘the: kabirat 
matter of the suit admittedly” belonged to: ` 
one Garib ‘Sahi. Hë died on- -the 29th: 
March, 1912, leaving a widow Pranlachhi. 
Kuer who was. the defendant in the action 
and the appellant before us. It is alleged 
by the plaintiffs that Qarib Bahi also left 
a son Babuna Sahi and that’ Babuna Sahi 
succeeded to the properties which were of 
Garib Sahi’s and that -Babuna Sahi died on 
the 4th October, 1914, leaving Pranlachhi 
Kuer as his heiress under the ‘Hindu Law, 
It appears that in the Land Registration 
proceedings Musammat Pranlachhi’ Kuer 
applied to be recorded.as the heiress of her 
husband Garib Sahi. The plaintiffs allege 
that they are the’. presumptive’ héirs - of 
Babuna Sahi and they contend that the as- 
sertion of the widow in the Land Registra- 
tion proceedings has thrown a cloud~ upon 
their title and they are cordingly Saated 


i  PRANDAOAHT: KUBR 9. raaesifin sani : 


ecific . Reliet Act applies only: +88.the, mother: of Babuna: Sabi’ ~ 
not. to'.contingent rights ee spotnally. claimed: ‘by: the Plaintiffs’ is as ‘fol: > ; 
~ lows") > 


- possession of the properties. 


io 6. gory $ 


:to. a, declaration that the widow is in ‘posses 
sion not-as. the heiress of Garib -Sahi but 
The, relief: 


TE 


“That it.. máy Be held b ié Cout, that: 2 
“.Garib. Sahi, husband’ of the defendant, ae 
- while living joint- in family,’ leaving’ ‘him. 


survivin g“his son, -Babuna Sahi, and. the baid“ 
- Babuna Sahi: died during his minority ‘leav: ` 


ing his mother Musammat Pranlachhi Kuer.: 
-The properties. detailed below constitute the” 
estate of Babuna Sabi. The estate does not- 


le wt 


belong to Garib. Sahi and the defendant in’ - £ 


this suit as mother and`heiress of the de. 
ceased . Babuna Sahi`-. holds possession of” 


. the -properties ` in suit. with . limited ' life: 
“Interest”... Ta a 3 


wrote 


“An objection beitig kaki. to- the. maintain- e 





; "ability of the suit under 5.42 of the Specific’. oy 


-Relief Act, the plaintiffs applied for dnd- 
were allowed to amend the-relief claimed i in” 
the manner following; that.is. to . Say, they 
“were allowed to ask for a declaration that 
“the plaintiffs:are*the:future, heirs” ofathe 
said ‘Babuna Sahi.. after the. death.. of. the; 
defendants” ; 


- It will.be noticed: that ‘the plaintifs. ‘do. hot 


‘dispute. that the defendant is. properly” in ‘i 


‘The only con- 
troversy betwéen:thé parties is as: to whe: _ 


E ther. Muüsammat. Pranlachhi-Kuer is-in pas: ‘3 
‘session as the widow, of Garib Sahi or asthe 


- mother of Babuna Sahi. If sheis -actually < > 


4 


“in- possession as the mother of Babuna Sati : 


-the plaintiffs may “have soine title to succeed... 
~- to-the properties upon the. déath of Pran. 


Ai 


lachhi Kuer if, they should survive Pran- 


lachhi Kuer. Ïf, on the other hand; Pran- : 


lachhi Kuer is-in possession as the” widow. = 


of Gdrib “Sahi then. it. appears: that. her. 


daughter and after hey, her daughter's. son: f 


would ‘succeed tO the properties ‘on -her~ 
death. - It -is necessary” to ‘mention ` ‘that! i 


_Reither the daughter nor. the daughter's: 


son is a-party to the: suit. Ae ` 


The question at once arises. whether thé: 
suit is maintainable under s. 42- of the: 
Specific Relief Act. The learned Subordi- 


nate Judge thought that it was maintain- °° 


able and he had made a, declaration in‘ 
favour of-the plaintiffs, Section 42 -of the. 
Specific Relief Act provides as follows:— ~ 

“Any person entitled to any legal charact=- 
er, or: to. any right as .to- any-- property, - 
may - institute a suit against any person 
denying, or interested to deny, his title ` 
to sueh character. or right, and the Court 


A 


= : 4 See 


BRANLAOHHT KUNA V, TAQUIYAR A4HT, | 


that~-interest isa spes [successionis and and if it was decreed; they, after the death ct 


is not an interest which would be regarded of the widow, if they were really persons: 


either as vested. or contingent. It. follows, entitled to -succeed ‘to the estate of Bal: is 


therefore, that the plaintiffs are not .entitl Gobind in preference to the plaintiff, would: 


„z 


ed to any legal character. Are they entitl- have been entitlad-to claim this property ~~ 


ed to any right as to the properties in suit? also.” > P ` 

In my opinion they have no right as to the The Judicial Oommittee in the case of 

properties either vested or contingent, and Janaki Ammal v., Narayanasami Aiyar (3) 

a suit under s. 42 of the Specific Relief Act. has come -exactly to the same conclusion 

is not maintainable by them. | | < ` i i 4 
The question was debated in the Oalcutta 


That was: a suit by a plaintiff as the “~~ 
presumptive reversionary ‘heir’ against’ ai” 


High. Court in the case of Greeman Singhv. widow in`- possession -of her husband’s - . 


eke Lall Singh D: ; Tae the plaintiff one in-order to 
claiming-to be entitled in -revision -to the plaintiff -made charges Be ata 
certain, property. on thé death of, his grand- widow of waste, ees Sire ae 
father’s widow, sted for a declaration that. other wrong dealing with. the- 
` cortal dlienations made by the widow The High’-Couri::came to the 
were void as against him.. The Court gave that there were no acts of waste or mis- 
the plaintiff. a “declaration of his rever-. appropriation by the widow but gave the 
sionary right and Mr.- Justice Mitter, plaintiff a declaration -as to his title as the 
delivering the -judgmént of the Oourt, set. presumptive reversionary heir The 
aside the. order of the Court below by which ` Judicial Oommittee pointed out. that suits 
it granted tothe plaintiffs the declaration by a reversionery heir-in~ those -cases 
claimed by them in the suit. It will be. where there werealienations by the widow 
- useful fo. set out a portion-of the judgment stood entirely on a different footing.’ In . 
of Mr, Justice Mitter in the case: . - $> 
“It is. abundantly clear upon the authori- 
ties” said his- Lordship “that a person 
who stands in.the- position of presump- 
tive heir upon the -death of a Hindu widow 


,mittee said as follows-:— 


“to the Oourt”- namély- to have the aliena- 
tions made by the widow set aside “truly- 


dealing with that point the Judicial Com" - 


is not. entitled to maintain a suit for a 
declaration of his so-called -reversionary 
right. “We may-here cite only one case, 
which. is exactly in point [Dooli Chand v. 
Brij Bockun Lal Avasti (2):. Some of these 
cases were decided before the Specific 
Relief Act came into operation; but in our 
opinion the aforesaid Act has made - no 
alteration in the law. Section 42 refers 
only to existing and vested rights, and not 
to contingent rights like those of a person 
who has only a chance of succeeding to 


the estate of a Hindu after the deathof. 


a female heirin possession of the property. 
That also appears froma consideration of 
.(1) 8 C. 12; 90. 


Dec. (N. 5.) 8. 
(2) 6 O. L. R. 528. 


L. R. 349; 6 Ind. Jur. 191; 4 Ind. 


protect the property; and: : | ~- 


a 


for the consérvaiion and just administra: - 


tion of the property does so-in a representa: 
tive capacity, so 
estate may pass unimpaired to those en-: 
titled to tha reversion.” The decision of 


the Judicial Committeein the case to which - ne 


I have referred entirely supports the: 


argument advanced before us-on behalf- > ; 


of the appellant. 


It was contended, however, 
Shorishi Charan Mitter that here-also the - 
suit is in a representative capacity.. ‘Accord- 


ing to Mr. Sorishi Charan Mitter,the suif. ZÀ 


is on behalf of the. whole body of re- 
versioners who will be entitled to succeed 
to the estate, assuming the widow is not 


(3) 37 Ind. Cas. 161; 39 M. 634, 


misappropriation: and’ |.” 
‘ property.” 77 
conclusion” `~ 


“But a reversionary heir ‘thus appealing” - ka 


that the corpus of the ee 


by Mr 


4 


NG 


Hi 
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holding possession as the heiress of her 
son, andhe claims that he is entitled to 
have the question of heirship decided in 
this. litigation. It may be pointed out at 
once that the decision will be-wholly futile, 


for whatever the decision may be, it will 
bind no person after the death of Musam- , 
In répresentative © 


mat Pranlachhi Kuer. 
actions by the reversioner to prevent waste 


or alienation the -alienees, if alienations: 


have already taken place, are parties, and 
are concluded by the decisions arrived at 
in their presencé and if. alienations have 
not taken place, the injunction of the Court 
binds, the widow and preserves the pro- 
perty. But here neither the daughter nor 
the daughter's son is a party to the suit 
and the plaintiffs claim no relief against 
the widow in possession. The decision, 
therefore, will. not bind those persons who 
may claim the.estate, upon the death of 


the widow, .as the reversionary heirs of 


her husband. That being~so, it is’ per- 
fectly useless for the Court to make a 
declaration in the plaintiffs’ favour. 

I would allow the appeal, set aside the 
judgment and decree of the Court -below 
and dismiss the plaintiffs’ suit with costs 
here and ‘in the Court below. 

Kulwant Sahay, J.—I agree. - 

AN. A. ; - Appeal allowed, 
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-MADRAS HIGH COURT. 
OrvıL APPEAL No. 176 oF 1923. 
February 8, 1927. 
Present :—Justice Sir Kumaraswami 
Sastri, KT., and Mr. Justice Devadoss. 
ARCHAKA SUNDARA RAJU DIKSHA- 
TULU—P.taintIFF—APPELLANT 


A . versus 

ARCHAK SESHADRI DIKSHATULU 

AND OTHERS—DEFENDANTS— RESPONDENTS, 

Inam—Service inam land--Lease for long term, 
whether void or voidable—Receipt of rent—Right ‘to 
repudiate lease—Custom of alienability—Repeated 
illegal alienations, effect of—Construction of demise— 
Mortgage and lease, distinction between. - Z 

Alienations of temple service lands by sale, gift 
or mortgage are invalid. [p. 428, col. 1.] 

Permanent leases or leases of such lands for so 
long a period as would practically amount to an 
alienation will be invalid as against the successor- 
in-office entitled to the rents and other emoluments 
arising out of the land which goes with the office. 
A test to find whether a lease for a long period 
amounts to an alienation for this purpose is whether 
the rent paid is sufficient to maintain the holder 


- Respondents. . 


-. Kumaraswami Sastri, 


of that office in such'a way as not to interfere with 
the due performance of the duties attached to the 
office. [p. 429,col. 1.] Wi i 

Venkatarao v. Papayya.(3), Ayanchert* Kovilagath 
Rama Varma Tambaran v. Acholathil. Varikolt Raman 
Nayar (4), Palaniappa Chetty v. Deivasikamony 
Pandara Sannadhi (5) and Rama Reddi v. Ranga 
Dasan (6),relied on. - í i 

Where a lease of such lands is not of this cha- 
racter it is not absolutely void but only voidable at 
the option of the succeeding office-holder who will 
be.bound by the transaction if he does not repu- 
diate the same but affirms it by receiving rent, after 
he assumes office. [ibid.] i . 

Rhe holder of the lands attached to an office has 
by, the very nature of his tenure no power to lease 
the property so as to enure beyond his lifetime and 


the fact that the office is hereditary makes no differs 


ence. [ibid.] 3 


< SUNDARA RAJU DIkeHTULY v. SH3HADRI BIKSŘATOLU, [100 L 0, 1927 - 


“A custom of alienability of service inam lands cans ` 


not be established by repeated illegal alienations. [p. 
429, col. 2.1 


Where the possession of certain lands was trans- - 


ferred to another under a document described as a ` 


„kanda bhogiam, on receipt of a premium which was to 


be worked off by the enjoyment of the produce of the - 


land for 30 years, a portion of the profits being re» 
served to be paid to the executant of the document, 


and there was no liability to account for the rent: 


and profits nor was there any question of redemption 
on payment of any money; 

Held, that the document was nota mortgage but 
onlyfa lease. -[p. 427, col. 2. 

Nidha. Sah v. Murli Dhar (1), followed. i 


2 


Appeal againstia decree of the Court’ 


of the Subordinate Judge, Chittoor, dated 
ne eee September, 1922, in O. 8. No. 20 of 


Mr. OC. V. Anantakrishna Iyer, for. the 


Appellant. . 
Mr. T. V. 


JUDGMENT. 
à J.—The 
plaintiff is the appellant, He fled a suit 
for a declaration that the khanda bhogiam 
deed executed by hisadoptive father in res- 
pect of the lands mentioned in the plaint 
which are archaka service inam lands is in- 
valid and for possession of the properties. 


His case was thatthe lands are archaka. 


service inam lands granted to his ancestors 
for the purpose of doing service in the 
Tirumalai Thirupathi Devasthanam, that on 
the death of his adoptive father the plaintiff 
succeeded to the hereditary office, that as 
archaka of the temple he is entitled to 
hold the lands free from any encumbrancé 
and that his adoptive father purporting to 
act for himself and. as guardian of.thé 
plaintiff executed the khanda bhogiam deed; 


Muthukrishna “Iyer, for ithe - 


dated the 2lst of February, 1913, whére-— 


by ‘the lst defendant was put in possession’ 
of the properties fop a term of 30 years in 


[108 L O. 1997). sownana BAJU pigsaarine V: BROBADEE HIKSHATULY, 
consideration of a’sumof Rs. 8,225 alleged ` 


to have been paid to the father. The plaint- 


for the deed,.that the debts are not true 
and binding on him, that the deed is fur- 


ther invalid as having been taken from the . 
old and, 


plaintiff's father who was an 
orthodox person of weak mind, ignorant of 


worldly affairs and completely under the. 


influence of the lst de‘endant, that the pro- 
perty being service’ inam is not alienable 


and that the document even if supported by. 


consideration will not be valid beyond 


the lifetime of the holder of the office. The. 
defence was that the alienation was valid. 
and. supported by consideration, that the . 


lands comprised in the deed are alienable 
and that.the lease deed is valid and bind- 


ing.. Itisalso alleged that the plaintiff - 


with full knowledge ratified the lease.after 
the death of his father and that he is estop- 
ped from disputing its validity. The Subor- 


dinate Judge dismissed the plaintiff's suit. ` 
He held that- the consideration mentioned . 


in the document was paid, that there was no 
undue infiuence of fraud in the matter, that 
though the lands are inam lands, there was a 
custom of alienability, and’ that even_apart 
from any such custom the lease of the lands is 
valid and binding and.it is not an alienation 
prohibited by law.. The plaintiff appeals. 
' Itis not disputed that the lands in ques- 
tion. are lands grantéd as inam to the per- 
son who holds the office of archaka.’ It is 
clear from Ex. B extract from the Inam 
Register, Exs. O and D as wellas Ex. A 


that service. was to be rendered. Exhibits 


O and D which are as far back as 1822 pro« 
hibit alienation even by lease but it is 
doubtful whether these orders would in law 
render leases invalid in the absence of any- 
thing in the grant and, as a matter of fact, 
it is not disputed that there have been seve- 
ral dealings with this property, by way of 
ijar or lease, Exhibit Iis the khanda bhogiam 
deed which is impeached. It is dated the 
21st of February, 1913. Its genuineness is 
not disputed. It recites that the amount 
due by the plaintiff's father was Rs. 8,225 
and that he was-unable to pay the amount 
and has no otherincome except the income 
got from the village described in the 
schedule, possession was delivered of the 
“imam village for a period of 30 years from 
-Faslt 1323 to Fasli 1353. This document 
refers to a previous document of the 12th 
of April, 1910. As regards tha enjoyment and 
payment of rent the deed runsas follows:— 


shall discharge the above mentioned debts, | 
From this time forwards you yourself shall 
collect all the income that has been collect- . 
ed by us inthe said village, Wehave noth- 


khanda bhogiam period ‘of 30 years for 
collecting arrears from the ryots in the said. 
village. You shall pay the cists payable to 


. the Sircar (Government) onthe said village 


and obtain receipts. You should give the. 
said receipts to us after the khanda bhogiam. 


period that is when the said ‘village was — 


delivered possession to us. Ifyou failto` 


pay the said cists according to instalments, _ 


you should pay: the loss sustained by us 


you shall pay to us at the rate of Rs. 120°, 
(one hundred and twenty rupees) in cash and. 
24 (twenty-four) putties of paddy either pat- 


teda sambadu or ganika sannam worth about: ~ 
Rs, 144 every year and it should be given in a: 
two instalments on the 30th of Karthika ` ` 


month for Karu and on the 30th of Chitrai.. 


Vaisaka produce in every year. If you fail, | 


457. 

“Therefore, you shall enjoy the said villagë ”.. 
| from this time forwards and you yourself : 
iff also states that there was no consideration -. 


_ing todo with the profit and loss occurring >` 
‘in thesame. You shall have all the rights 
-held by us in the said village for this 


-thereby. For the said period of 30 years ` 


to pay inthe said manner you should pay. : 


from the date of default.” It then goes on 
providing for the supply of straw,ete. It says 


‘the same to us on demand with interest `, 
, thereon at the rate of 1 per cent. per mensem __ 


that accounts should be maintained accord- .- 


ing to those maintained by the lessor which 
should be delivered after the khanda bhogi- 
am period is over and that repairs should be 
executed to the chaniiels by the lessee. 


The first question is whether this docu-. ` 


ment is a lease or mortgage. Having re- 


gard.to the terms of the document, I think” 


itis a lease. “It satisfies all the requirements 
ofa lease as defined in the Transfer of — 
Property Act. A premium is taken which 


‘premium is to be worked off by the enjoy- 


ment of the produce for 30 years and a por- 
tion of the produce is to be given to the 
executants of the document. It is sometimes 
difficult to draw the line between a mort- 


gage with possession and alease where a ` ` 


premium is received by the lessor but con- 
sidering the document as a whole I think 
it isa lease. 5 KH 

In Nidha Sah v. Murli -Dhar (1) there 
was a document which was said to be a 
mortgage with possession for a period of’ 


(1) 25-A. 115; 7 0. W. N. 289; 5 Bom, L. R, 111; 301, 
A. 54; 8 Sar. P. Q. 3.435 (P, Q3. 4 
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14 years. -under-which it: was, provided that 


on.the expiration. of the terny the mortgagor: 


shall come into possession of the mortgag- 


ed properties. without settlement of accounts. 


and that ¢ On the expiration..of the term the 


mortgagee: shall have no power whatever. 
in respect of the. estates which after ‘the > 
expiration- of-the- term of the mortgage : 


deed shall- be returned to “the. mortgagor 
withouf his paying the mortgaged money 
secured, under. the document. It was held 


their Fie observed:. “This instru- 
ment, though it{is called a mortgage, and. 
though - it will be convenient to follow the 
nomenclature , -used _in the document itself 
and in the pleadings ‘and judgments in the 
Courts “below, is not a mortgage in any 
proper ‘sense of the word. It is not a 
securityfor: the payment of any money.or 
for the.performance of any engagement. 
No. accounts were to. be -rendered or re- 


PS dement of.. 


NDARA BAJU DIKÊH arene” ¥ SESHADRI DIgsHATOLU, 5 


{106 1. 0; 1997). 


swasthivachakam service tenure are not ‘sub- 


-ject to attachment in execution of a decree ` 


arid that the sale of such lands is opposed’ 
to public policy; All the earlier ‘decisons ” 
are referred to and discussed, ~~ 

In Venkata -Rao v. Papayya (8) it was ` 
held by Devadoss and Wallace, JJ., thatthe. 


. alienation of swasthivachakam ‘imamlands is . 


invalid-and that-the fact that the alienation 
was infavour of a member of the family ` 
does-not validate the transfer: 

‘Tt is argued by Mr. Muthukrishna Aiyar.. 
for. the respondents that these decisions 
only apply to sales; gifts or mortgages’and 
not.to leases, and that consequently a lease.- 
could be made. Indealing with this ques- 
tion we have to see the nature of the trans- . 


-action rather than the form. A lease for 


quired, ‘There was no provision for redemp-' - 


tion express-or-implied.. It was simply. a- 


grant ¢ of: land for afixed.term free of rent 
in consideration of a sum - made up of 
past.and:present advances.”; These remarks 
apply. to .the. present case. 
liability to account for the rents and.pro- 
fits nor is..there any question of redemption 


‘on payment of any money.. All. that the- 


document requires is -that -an account 
should be kept as regards the payment :of 
the cist. and of the various expenses. 

So far as consideration is concerned, there 
can be no.doubt that: the consideration - as 
set out in the document was due and .pay- 


ableand as. regards the plea of undue in-- 


fluence it has. not been made out. It is 
not seriously ‘disputed and argued before us 
in appeal thatthe. document -is invalid for 


There. is no. 


99: years or for a long term in ‘consider- ` 


‘ation of.a premium paid down isas much. 


an-alienation as a sale or mortgage and I 
do not think that the mere use of the word. 
‘lease’ or the fact that along term ia fixed.” 
would, -having regard to the mischief which: | 
is sought, to be guarded against by holding” 
that service inam-lands -are not: alienable ` 
make. the lease valid: -The real question. . 


-ig whether the transaction: in effect ee 


any. tother]: reason . but the inalienability .- 


_ of the land purported to be dealt with by- 


the document Hx. A as it was land granted 
for temple: service. The only question, there- 
fore, is whether this deed which is, in my 
opinion, a lease is invalid. 

It has now been settled by this Court 
that alienations of temple service lands by 
sale, gift or mortgage, are-invalid. I need 
only refer to the decision of the Full Bench 
jiu Neti Anjaneyulu v. Venugopal Rice Mill 
Ltd. (2) where it was held that lands held on 

xo) 70 Ind. Cas. 466; 45 M. 620; 15 L. W. 513; 42 M. 


J. 477; 30 M. L. T. 255, (1922) M. W. N. 307; A, 
A R. 1999 Mad. 197 (F. B,) 


thé income from ‘the lands, beyond’ thë.. 
disposal of the holder of the office. and 
prevents him from enjoying the emolu-. 
ments which were intended to go to the ~ 
holder of the office in order ‘to enable him ` 
to. discharge his duties properly. 

In Ayancheri Kovilagath Rama’ Varma 
Tambaran v.-Acholathil Vanikoli Raman `: 
Nayar (4) there was a kanom for 96 years and. , 
Innes and Muthuswami Aiyar, JJ., held’ that | 
the kanom ' was invalid. Fhe learned J udges ` 
observėd: “There seems to be noreal distinc- 
tion between the misehief of such a trans-. 
fer in perpetuity and a transfer for the long- 
period of 96 years; 

In Pélaniappa Chetty v. Deivasikamony 
Pandara Sannadhi (5) their Lordships of the 
Privy Council observed that there was no 
difference in principlein the grant of a lease 
in perpetuity of debutter lands ata fixed 
rent and an absolute alienation in perpetuity 
of the same kind of land in consideration 
of a premium and set-aside a permanent 
lease at a fixed rent and on payment of a 
premium of temple lands. : 

A 98 Ind. Cas. 848; 24: L. W. 674. ee 

(4) 5 M. 89; 2 Ind. Dec. (x. 8.) 63. 

is” 39 Ind. Cas. 722; el M. 709; 21 O. W. N. 729; 

5A. L. J. 485; 1P. L W. 697; 33 M. L. J.1;19 
Po LR 567; 22 M. L. T. 1; (1917) M. W. N. 507; 26 
OL. J. 153; 6L. W. 222; 4L A. 417(P. 0.). 


‘tion as a sale. 
payable. by the permanent lessee does: not’. 


4 


t . 1 ka 


[108 I, 0,-1927) 

In Rama Reddy v. Ranga Dasan (6).Deva- 
doss, J., observed as: follows: - - 

“A permanent lease is as much an aliẹna= 
The mere fact that rent -is 


-make ‘a permanent’ ‘lease - anytheless . an 


alienation than a sale.” b 

In Madhavrao Waman v. Raghunath Vens 
katesh (7) their Lordships of the Privy 
Council were of opinion that the grantof a 


. permanent lease of service watan-lands 


| cally amount toan alienation will be invalid: ' 
as against the successor in office who will. | 


would, undoubtédly, be an alienation within- 
the Bombay Regulation which -prohibited 
watandars without tha sanction of sthe 


Government to sell, mortgage or’ otherwise 


alienate or assign any watang’ - 
It is thus clear that permanent: leases or 
leases for so long a period as would - practi- 


. be- entitled to the rentsand other emolu- 


- this character, I think that.it is not absolute- - 
‘ly void but only voidable at the instancé of.’ 
:the successor-in-office. 


ments arising out of the land. which goes 
with the office, i 
“Where. the lease in question is not of 


It cannot “be said” 


`. that the holder of §the office is bound: to‘ 


ine 
|| 
| 


cultivate: the -lands . personally and very“ ' 


-often leasing .the-lands is the. usual and 


beneficial mode of enjoyment, nor will it be?- |: 
possible to fix- any hard :and fast rule in“. 
considering such leases: : Where apremium `` 
is taken one test will be whether- the rent -` 
paid is sufficient to maintain the-holder of- . 
that office in such a, way: as not to interfere - “ 
with. the due, performance of the. duties ; 


attached fo the office. T 
., Having regard to.the terms of the lease - 
‘deed in: question I think it is not absolutely | 


void but that it is only -voidable at the 
_ option .of the plaintiff. The holder of the 


_ _ land ‘attached to an office has by: the:very ` 


~ nature. of his tenure no power. to -leasé -the 


_~ The lease, in-my opinion, being ‘voidable ; 


. the next question.is-whether the plaintiffon .. 


. succeeding to the: office elected to avoid it. 


:On this. point there can be little. doubt that _ 
ithe plaintiff after he attained majority not. ` 


"M. 5437A; I. R. 1926 Mad. 769. 


(6) 96 Ind:Cas.:371; 50 M: L. J. 589; 23 W. 657; 49 


NA Ind. Cas, 362; 47 B..798; 25 Bom. LIR 


1005; (1923). M. W.'N. 689; A. I R,'1923 P. O. 205; 33 


M; Li T. 389; 28 O, W. N. 857; 20 L, W. 248; 50 I-A, | 
P50; 41. M, Li 248 (P Q,). Ki i KAN TE T a 


whee 
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only reéeived rent but -also filed a suit to 
recover therent reserved. Iagree with the 


Subordinate Judge in thinking ‘that tke 


Plaintiff is bound by 


the lease as he did not 


-repudiate it when-he assumed office. 


+ As regards the‘custom of alienation.which. 
the {Sub-Judge thinks is made out it is 
difficult’ to see how there can be a custom 
which is opposed’to’ the: law or how illegal 
alienationsif repeated can convert inalien- 
able into alienable property. There is in 


-this case no question of any-bona fide pur- 


chaser or mortgagee. Nor are-we concerned 
with the right-of the trustees of the temple. 
The appeal fails and is dismissed, but 


‘under. the circumstances without costs. 


-Devadoss, J.—I agree and I have 
nothing to add. es ia 

N.V Appeal-dismissed, `` 
A. N, A. POF tee 


eed 
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.GPUR JUDICIAL COMMIS- 
> =~. SIONER’S COURT, .” | 
_Szoonp Otvin APPEAL No. 251 OF 1925. 
So e Sully, 16, 19B7 eA 
“-Present:—Mr. Findley, J.-C., and: - 
f ` o Mr. Kotwal; A. J.O. 05n.. 
` Musammat BARI BAHU— DEFENDANT. 
Pics xe versus o ae 
‘GANESH SINGH=Praintirr. * 
©. P. Land Revenue Act (TI -of'191?), s. 16808) (a) . 
(c)—Co-sharer’ holding -sir in severaliy—Sale of. 
share—Lambardar’s right to récover rent, 2, ~ j 
A co-proprietor selling his share*tc, a third. 
party and by becoming an occupancy tenant of sir. 
land held by him in severalty is the tenant of 
his vendee, and is, therefore, - liable to pay ‘Trent to 
the vendee and not to the lambardar. ed 
The Land Revenue Act makes the lambardar the © 


Na 


: ‘landlord only in respect of such land, as the- body 
: property so as to enure_beyond--his lifetime - P 
and the fact that the oflice-is-hereditary 
_ makes no difference. -~ ee he : 


of the proprietors; 
lord of, oe : ; 
Appeal against the’ decree of thé Dis- 


whom he: represents, is jthe _ land- 


-trict Judge, Saugor, dated ithegl0th Febru- ' 


ary, -1926, in Civil Appeal No. 103 of 1924, 
Messrs..K, B.J. K. R. Cama: and. P, C. 
Dutt, for the-Appellant. © `= i. oa s 
. Mr. G.- L. Subhedar, for the Respondent. 
OPINION.—The question referred to 
the Bench is ‘“ Whether a co- proprietor 
ofa village selling his share toa third 
party and becoming an occupancy tenant 
of his sir held in severalty becomes a 
tenant of the vendee or of the whole pro- 
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prietary body, liable to pay rent to the ven- 
dee or to the lambardar?” : : 


The material facts are às follows. Musam~ - 


mat Bari “Bahu the defendant was an 
eight-anna_ co-sharer in Mouza Gamhiria 
Puranapani, The other eight-anna share 
is owned by Ganesh Singh the plaintiff 


and two others. Ganesh Singh is the lam- . _ 
Bahu - 


bardar. In 1923 Musammat Bari 
sold her share to one Mohan Singh and 
became occupancy tenant of the sir: held 


by her in severalty. Ganesh Singh sues. 


to recover the rent of the holding from 
Musammat Bari Bahu. The latter pleads 
that Mohan Singh is her landlord and that 
she has paid the rent to him. 


Looking to the-definitions of “landlord” - 


and “tenant” in the Ténancy Act, 5. 2, 
cls. (7) and (11) it must be held’ that 
Mohan. Singh is ‘the landlord and. Bari 
Bahu his‘ tenant lin respect of the laiid 
of . which. the rent is in dispute. It 
is Mohan Singh and not the proprietary 
body ;represented by Ganesh Singh as 
the lambardar of whom Bari Bahu holds the 
and, : 
! Mohan Singh as the landlord has the 
right to claim the rent from Bari 
Bahu. It is contended that ‘sub-cls, (a) 
and (c) of el, (2) of 8. 188, Land Re- 
venue Act, 1917, make the lambardar the 
landlord within the meaning of the Oen- 
tral Provinces Tenancy Act, 1918, and give 
him. the right to collect the rent ‘from all 
tenants in the village. The-Act makes the 
lambardar the landlord only in respect of 
such land as the body of proprietors 
whom he represents is the landlord 
of. .The body of proprietors is not 
the landlord in respect of Bari Bahu's 
holding- and the rent ofthe holding does 
not form part of the village profits of 
which an account is renderable to the 
body of proprietors, Ganesh Singh is, 
therefore, not entitled to claim the rent. 
Our opinion is that the _ex-proprietor 
becoming an occupancy tenant of sir held 
by him in severalty is the tenant ‘of his 
vendee and that the vendee is entitled to 
claim the rent and not the lambardar. 
ANA Appeal allowed, 


“GOSAIN DAS BAIŜENAB 4, GOPAL SINGH. 
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` PATNA HIGH COURT. - 
MisceyLLangous Oivit APPEAL No. 250 oF p 
1924, f one 
_. May 18, 1925, ; os 
- Present:—Mr. Justice Adami anil 
Mr. Justice Kulwant Sahay. 
GOSAIN DAS BAISHNAB—AppELUANT - 
' sersus 
GOPAL SINGH AND oTHERs— _ 


- RESPONDENTS. ae: 
. Chota Nagpur Tenancy Act (VI of .1908), ss. 189; 


218, 214, 258—Suit to set aside decree and sale for ` 


fraud, whether maintainable. : 
The jurisdiction of a Civil Court to entertain a suit - 
for setting ‘aside an execution sale for fraud in: 


publishing or conducting a sale is barred under s. 258, - 


of the Ohota Nagpur Tenancy Act. |p. 431, col, 2.] 
-Section 258 of the Chota Nagpur Tenancy Act 
contemplates that a-decree passed under s. 139 can 


be questioned in asuit on the ground of fraud-in. . 


‘obtaining the decree. [ibid.] ar 
Appeal against an order of the Additional . 


Subordinate Judge, Purulia, dated the 2nd - 
September, 1924, setting aside that of the. 
Munsif, Purulia, dated the 31st March, 1924, 
Messrs. A. K. Roy and Sashi Sekhar Pra- 
sad Singh, for the Appellant. à 5 
Messrs, A. B. Mukherji and U. N., Baner 
ji, for the Respondents. ' : 


JUDGMENT. 


ue 


Kulwant Sahay, J.—This is an ap-. 


peal by the defendant No. 1 and arises out. 

of a suit brought by the plaintiff for set-. 
ting aside a decrée for arrears of. rent and- 
a sale in execution of the decree on ground 

of fraud and collusion. 


The facts as alleged in the plaint are k 


shortly these: . , ; 

Defendants Nos. 2to4 are the superior 
landlords of Mauza Adaidah; defendants: 
Nos. 5 to16 were mokarraridars under de- 


. fendants Nos. 2 to 4 and the rental payable 


by them was Rs, 120 odd and Rs. 13-3 odd 
was the cess, 

e It appears that on the 9th May, 1920, the. 
plaintiff purchased a 4 annas 6 gandas out _ 
of the 16 annas mokarrari interest from . 
some of the mokarraridar defendants. 


; 

} 

|- 
` 


| 


There was some defect in the deed. of sale ~ 


and fresh deed was executed in favour of 
the plaintiff on -the 19th July, 1921. The | 
landlords, namely, defendants Nos:2 to 4 4 


-~ brought a suit for arrears of cesses due for ` 


the years 1324-1325 B.S. against defendants ` 


Nos. 5 to 16 and they obtained a decree-on ` 


“the 2nd April, 1921. In execution of this 


decree the mokarrari interest was put up for . 


sale and was purchased by defendant No. lon’. 
the 20th October, 1921. There -was a forma] 


delivery of possession to defendant Na,’ i 
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in January, 1922. The plaintiff applied to 
the Deputy Collector to set aside the sale 
-under the provisions of s. 213 of the Ohota 
Nagpur Tenancy ‘Act. 
rejected and the order was confirmed on 
appeal by the Deputy Commissioner and 
the Commissioner. The plaintiff, therefore, 
brought the present suit for a declaration 
-that the decree was obtained by fraud and 
that the sale in execution of the decree was 
also obtained by fraud. The learned Mun- 
sif-framed-various issues, but on the appli- 
cation of the parties he proceeded to try 


issues Nos, 4 and 5 only which were 
the issues in bar of the suit. Issue No: 4 
ran thus: z 


“Has this Court jurisdiction to -try this 
suit‘and is s. 258 of the Chota Nagpur Ten- 


ancy Act a bar to the maintainability- of - 


this suit’ and issue No.5 was. “Is the suit 
barred by the principle of res judicata? " 


The learned Munsif held that the suit 
was barred under the provisions of s. 258 of 
. the Act and further that the suit was also 

barred by res judicata. Without deciding 
the.other issues raised in the case the 
learned Munsif, -on his. decision of these 
two. issues, dismissed the suit, There was 
an appeal by the plaintiff which was heard 
by the Subordinate Judge of Purulia. He 
has set aside the decree of the Munsif on 


a finding that the suit was not barred’ 


under the provisions of s. 258 of the Chota 
Nagpur Tenancy Act and that it was not 
barred by the principle of res judicata 
either. , Against this decree the defendant 
No, l has come up in second appeal. 

As regards the bar under-s, 258 of the 
Chota Nagpur Tenancy Act it is clear that 
in so faras the plaint asks for setting aside 
the sale in execution of the decree, the 
claim is barred by s. 258. Section 213 of 
the Act provides for setting aside a sale 
on ground.of material irregularity or fraud 
in publishing or conducting the sale. 


words “or fraud -have been inserted’ in 
8. 213 so.as to make the fraud in publish- 
ing and conducting: the sale one of the 
grounds for setting aside a sale. 
tion of fraud was, ‘therefore, properly raised 
in the application for setting aside the-sale 


end was decided by the Revenue Officer. 


KAMTA SINGH V. BHAGWAN pias 


This application was | 


The. 
Jearned Munsif appears to be under a. 
: misapprehension when he says that fraud. 
is not one of the grounds upon which a 
sale can be set aside under s. 213. By the: 
Amending Act VI of 1920 B. & O. the- 


The ques- . 
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Under.s. 214 no suit or application can be 
entertained: in. any Court to either set 
aside or to modify the effect of any.sale 
made’ under Chap. XVI of the Chota Nag- 
pur Tenancy Act except on the ground of 
fraud or want of jurisdiction. The fraud 
or want of'jurisdiction contemplated in 8. 
258 is fraud or want of jurisdiction in the 
order passed under s: 213 . refusing to set 
aside the sale. In my opinion the learned 
Munsif was right in holding that the claim 


‘of the plaintiff, in so far as it asked for 


setting aside the sale, was barred by s. 258 
of the Chota Nagpur Tenancy Act. The 
suit, however, proceeds further and asks 
for a declaration that thedecrée obtained 
in the suit was itself . fraudulent and 
collusive. The suit for realisation of the. 
cesses appears to have been brought under 
s. 139 of the Chota Nagpur Tenancy Act 


. and there are clear allegations in the plaint 


of the present suit that the decree obtained 
under s. 139 was by fraud on the part of 
the plaintiffs in that suit. Section 258 of 


-the Chota Nagpur Tenancy Act contemp- 


lates that a decree passed under s, 139 can 
be questioned in a suit on the ground of 
fraud in obtaining the decree. There are. 
clear allegations in the plaint of fraud and ` 


- those allegations have to be enquired into. 


In myopinion the view taken by the learned 

Subordinate Judge on this point is correct. 

and the order of remand must stand and 

the suit will be tried on the issues as regards 

the fraud in obtaining the decree and piner 

issues relating thereto. ; 
The appeal is dismissed with costs; 
Adami, J.—l agree: 


A. N. A, Appeal dismissed, 


ete 


ALLAHABAD HIGH COURT. 
Civit Revision No, 105 oF 1927. 
i June 6, 1927. f 
Present:—Mr. Justice Ashworth and 
- Mr.. Justice Iqbal Ahmad. >, 
KAMTA SINGH—DEFENDANT—APPLIOANT 
versus `“ . 
BHAGWAN DAS AND ANOTAER—PLAINTIFFS 
? .anpd- RAJA SINGH AND OTHERS— _ 
Derenpants—Oprosits Partizs, ~~ 

Civil Procedure Code (Act: Vof 1908), s. 115, ° 
0. XXIII, ra 1—Permission to withdraw suit-—No 
reasons given-——Material trregularity—Revisiom.. 

For a Court. to invoke O. XXIII, r. 1, Givil Pro- 
cedure Code, without giving any Teason amounts to 
a material irregularity 1 in exercising jurisdiction and 
its order can he set aside-in derinio, 
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.Civil revision from:an order of the Munsif,. pass an order on it. Ifthe Court is of the 


J aunpur. opinion that notwithstanding the opinion’ 

- Mr. Shiva Prasad Sinha, for the. Appli-- expressed above, the application should be: 
"ant. ` granted,. it must “set forthits reasons -for’ 
< Mr’ Haribans “Sahat, for “the Opposite - ‘holding that it- should be granted, clearly: 
~ +> Parties. f >stating ‘whether ‘it is ‘by. reas¢n'of a formal 


J UDGMENT.—Tbis i is--an application: defect or by reason: of other sufficient cause,’ 

-. in revision against an order of the Munsif’ Ifthe Court rejeċts- the application, it will 

«> of Jaunpur allowing the non-applicant to" still be open to-the Court’ to, allow ` the 
z. withdraw his suit with liberty to : ‘bring a - plaintiffto add any. necessary party. “and to 

= fresh: suit: ““Thé order of the Munsif is im-° produce any: necessary evidence,” provided, 
_pugned: before us on the ground thatthe ofcourse, that the Court gives reasons for 
““Munsif ‘had no jurisdiction to- permit the - allowing. ‘this: and awards appropriate “éosts. 

- withdrawal of the suit with liberty to bring: This isnot to be “construed to mean that. 
-.afresh-suit unless and until he had:decid- ‘the Court must ` allow’ partied ‘to be added” 
“‘ed-that there was a formal defect in the suit orevidence to be produced.’ We are fold- 
or some other sufficient ground. `The ‘order ` that circumstances exist, suchi as the'con-- 
ee the:-Munsif fails to mention the reason’ ‘clusion of the evidence, on ‘oth: sidés ‘and. 

: “why hè granted-the plaintiff permission to’ the conclusion of- ‘arguments, which would 
Pir Kak the suit with liberty to bring a make such an.order improper. It ‘willbe. 
Bee as suit. It is permissible, however, in; forthe lower Court- to: consider this aspect 

- this citcumstance to refer.to the applica- . of the mátter. © > An 

‘tion’ of thé non-applicant. “In that applica--. Various decisions of - this Court have: been 
“. tion two-grounds were set out. One was: citedto us in the. course of the heating,’ 
: that the success of the suit depeided -upon We do not consider it:necessary'to ‘examine 
 =proof-of a -fact which could. only-be proved them in detail. .They appear ‘to us. merely. . 
-^ by: production ‘of a certain cash- book;wheēre- to “be authority for the: proposition’. that’ 
“was; “the: applicant :had- only: “produced a- ' provided-a- Court finds that. thë süit- must 

“Sdedger. | ‘The second ground” was that “there fail by reason of some’ formal defect, ‘orthat. 

uwere: other- persons who:/were- “necessary ~ ' therèare other sufficient. grounds for allow- 

‘parties? ‘to thé suit. It--is ‘unnecessary to` ing the “plaintiff: to' ‘institute a; fresh : ‘suit, 
~decide:whether either: ofthese facté would thenin revision ‘the’ exércise, of the. discretion 

“give the ‘lower > Court jurisdiction: + Tt i is: “of the Court “cannot, bẹ” questioned. In a 

ssufficient to “say ~ that,- if: our” opiiion,'. case*like the present oné,. where: the lowér 

the: permission, `as' a matter’ of : ‘diserétion Court has:given no reasons, “ait, will” always i 
aghould not have beén allowed" on’ the. be difficult to decide whether ` ‘the orderof | 
“grounds ‘stated.. We admit that if the the Oourt is based -on an assum ption- of. | 

Tower « -Ocurt has erred in -thé.’exercise of jurisdiction ‘not’ vested in it ‘by law, ndme-. 

ita- discretion no application’ in‘ revision ly, to allow the ‘suitto be. withdrawn withe 

would lie. . But as the. order of the léwer out satisfying : ‘the conditions- of O. XXIII, 

Court ‘does “not set forth the reasons for `r-lor whether it'is based on- the discretion: 

giving the permission, it is possible that the allowed by the. rule. In sich cases,-then, 

lowerCourt*considered that permission to ‘the correct méthod seems to ‘be to : hold’ that: 
withdraw with liberty to bring a fresh suit the Court has‘ exercised ita.: “jurisdiction 
could be granted without any “condition irregularly i in failing to record its reason:for 
precedent rather than that it abused-the ‘exercising: that: jurisdiction. . At leastthis 
discretion imposed on it by law. -Inany is the view Which wevtake in’ the. pipiens 
cise we should hold that. for a Court- to = "case. oe : 
invoke O. XXIII,r.1 without giving. any” The orderot. the lower cuit’: ‘will; “thee: 
reason. amounts to à material- irrégularity ` fore, “beset “aside including ` ‘the order- Te 
in’ exercising, “jurisdiction: . given to the” quiring the plaintiff to pay. the defendant. 

Court by that, rule. In the circimstanéés, full costs plus Rs. 15.” Those costs, .if. paid,’ 
“wé consider it necessary to set aside -the ` : should. be ‘refunded :to. the plaintif.. ~The: 

. order of-the lower Court and to=direct.the “ defendantapplicant will. get the costs. "of 

“lower Court. to proceed with the case from: this: application. " 
the point where the plaintiff had: ‘put ih the NB Onder set dite, 

‘appliéation.. now impugned. The < lower ` BAG Oe sek NG E pea ca ec ese 


Jen 


‘Qourt must re- “Bondan that opplisalion and ` oe est M del gen “a Sa z 


P 


a 
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PATNA HIGH COURT. 
CaimMinaL APPEAL No. 132 or 1927. 
November 8, 1927. 

Present:—Mr. Justice Ross and -` 
Mr. Justice Kulwant Sahay. 
GAHBAR PANDE—Acouszp—APPELLANT 
i versus 


EMPEROR—RESPONDENT. : 

Penal Code (Act XLV of- 1860), ss. 300, 802— 
Murder and culpable homicide, distinction. between— 
Act done with intent to cause bodily injury likely to 
cause death, whether murder. x 

Two girls were struggling for the possession ofa 
handful of gram. The elder girl gave a. blow with 
a thin lathi to the younger. The uncle of the latter 
came running to the place and gave a blow witha 
lathi on. the head of the elder girl and after the 
girl had fallen gave two more blows on her thigh. 
The blow onthe head caused fracture of the skull 
and the girl died. The uncle was convicted for 
murder. .On appeal’. | 

Held, that the accused could not be convicted for 
murder but was guilty only of culpable homicide 
not amounting to murder. [p. 435, col. 2; p. 436, col. 2.] 

A blow on the head with a lathi is certainly likely 
to cause death and the person who inflicts a lathi 
blow onthe head of. another person must be pre- 
sumed to haye the intention of causing such bodily 
injury asis likely to cause death. But it does not 
necessarily follow that a lathi blow on the head is 
always sufficient in the ordinary course of nature to 
cause death. [p. 435, col. 2.] 

Per Kulwant Sahay, J.— Ehe essence of the crime 
of murder undercl. (2) of s. 300, of the Penal Code is 
that. there must be the intention of causing such 
bodily injury as the offender knows is likely to 
dause death, and in order to convict. a person of the 
offence: of murder under. the said clause, it has to 
be found that he had;the intention of causing the 
injury and also that he had the knowledge that such 
injury which he intended to inflict was likely to 
cause death. For- a conviction of an offence under 
el: (3) ofs. 300 it-must be shown that the injury which 
the person intended to cause was-such as to’ be 


sufficient in the ordinary course of nature to cause” 


death. [p. 436, col. 1.] 

If a person causes death by-doing an act with the 
intention of causing such bodily injury. as. is likely 
to cause death, his offence comes under s. 299, and 
it is only if the intention was. to cause bodily 
injury, which injury was sufficient in the ordinary 
course of nature to cause death, that. the offence 
would come under s. 800, cl. (3). [ibid.] i i 

Althoughia man is -presumed to intend the natural 
and, inevitable consequence of his own act, the pre- 
sumption of intention must depend upon the facts 
of each particular case, and ‘knowledge’ as used in 
cl. (2) of the section is a word: which imports: a 
certainty and not merely a probability. [2bid,] 

The difference between culpable homicide ‘and 


murder is merely ‘a question of: different degrees = and had recorded. the: first- in formation, 


oe i a ` left for- the, plaçe:of occurrence and:reach= . 
Oriminal appeal from: the decision of the - 
Sessions Judge, Muzaffarpur, dated the 


probability that death would ensue. [ibid.] 


24 th: of June,: 1927. 


Messrs. S. P. Varma and Bindhyachal . 


Prasad,.for the Appellant.. 


tambah, PANDH V; EMPEROR: 


vy 
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The Assistant Governmént Advocate, for 
thé Crown. | 
i JUDGMENT. 
Kulwant Sahay, J.—(August 30, 


1922).—Theé appellant Gahbar Pande was 
tried along with his brother Nathu Pande 


_on a charge under s. 302/34 of the Indian 


Penal. Code for the .murder of a girl 


.named Gujari aged about 15 years, the 


daughter of one Mewak Dusadh. Nathu 
Pande was acquitted, but the appellant 
“Gahbar Pande was convicted under s. 302 
of the. Indian Penal Code and sentenced to 
transportation for life. - - 
The prosecution case shortly stated “igs 
that Mewak Dusadh has: a field which 
bears survey plot No. 813 in village Lauria 
in, which gram was growing. On the 27th 
of March last about two gharis before sun- 
set a little girl named Reshmi aged about - 
8 or 9 years, the daughter of Nathu Pande, 
pulled out some gram from the field. 
Gujari snatched it from Reshmi and. there- 
was a struggle between the two for 
the possession . of the gram. Gujari 
is said to have hit Reshmi witha stick 
which; was in her hand. Gahbar Pande, 
the. uncle of the girl Reshmi, came run- 
ning from the north with a lathi in his” 
hand followed by his brother Nathu who 
had also a lathi, and being- incited by 
Nathu to kill the girl for having the auda- 
city to hit a Bhabni girl, Gahbar struck 
Gujari on the head with his lathi and 
she fell down. Then both Gahbar and; 
Nathu struck her with a- lathi and-Gujari 
died . instantaneously. Gajadhar, who is 
a nephew of “Mewak, came running 
and then Vakil Pande and Babu- Lal 
Pande assaulted him with lathis and he 
also fell. Mewak-who was iyrigating his 
onion field at a short distance. from the. 
gram “field. came running and found his. 


‘daughter dead. He then, went to his 


nephew. Gajadhar, who was lying uncon-. 
scious; and revived. him. He then left 
the corpse of his daughter in charge of 
Gajadhar and himself went to the. Police 
Station, where his first information waa 
recorded at 7-30 p.m. The Junior Sub- 
Inspector: who was in charge of. the Thand 


ed there at 8309, m. He-found the corpse 
not in the gram. field. but in another- 
field, bearing survey:-No.. 860 which bes. 
longed to one Dhani, Pande ata distance . 


„Of. shout 40 yards. to: the north-west: of. 


< 
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the gram field: He held. the inquest and 
examined certain witnesses and ultimately 


both Nathu Pande and Gahbar Pande 


were sent up for trial. 


The defence of ihe accused was that 
they did not assault the girl Gujari and 
had committed no offence; that there was 
no quarrel at all in the gram field be- 
tween Reshmi and Gujari, nor did Reshmi 
uproot gram from the field of Mewak; 


that Gujari Dusadhan, who was a young’ 


“unmarried girl, aged more than 15 years, 
generally grazed buffaloes on the chaur 
and parti lands along with Gahbar Pande 
who is aged-19 or 20; that there was a 
suspicion of undue intimacy between the 
two and the castesmen of Mewak held a 
Panchait and ‘Gujdri was. forbidden to 
graze buffaloes with Gahbar Pande; that 
oh the day of occurrence Gahbar Pande was 
grazing buffaloes inthe chaur along with 
Gujari and that Reshmi was also grazing 
her goat near about. Gajadbar Dusadh 
noticed Gahbar Pande and Gujari grazing 
the ` buffaloes together and chased Gahbar, 
whereupon Gahbar ran away. Reshmi 
abused Gajadhar for this, whereupon 
Gajadhar struck her with asticx. Gaja- 
dhar then tcok. Gujari to her father 
Mewak who was irrigating his onion field 


near the field of Dhani Pande and told’ 


him about it, whereupon Mewak Dusadh 
became angry and struck his daughter 
Gujari with the wooden shovel with which 
he was irrigating his field on account of 
which Gujari died, and that in order to 
save. his own life Mewak.had brought the 
false case against the accused persons on 
_ wrong allegations. i 


.It might at, once be said that tbere is 
no evidence on the side of the defence to 
prove the defence story. Reshmi was ex- 
amined as a Court witness and she to a 
certain extent supported the defence version 
of the occurrence, But having -regard to 
all the circumstances and the evidence on 
the record, I agree with the learned Sessions 
Judge in holding that this defence ver- 
sion of the occurrence has not been es- 
tablished. No blood was found in ‘the 
field where Mewak Dusadh is said to have 
struck ‘the girl. The nature of the injuries 


on the girl makes it improbable that- 


` Mewak Dusadh inflicted all those injuries. 
_ Even if the. blow “on -the head which 


fractured the skull be assumed to have 
Been’ caused by the rshovel , with which ` 


d 
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Mewak was irrigating his field, the other 
injuries on the person of the girl were - 
not likely to be caused by the shovel, 
and it is hard to believe that Mewak 
went on striking the girl after she had 
fallen.. The defence version does not ac- 
count fòr the injuries on the persow of 
Gajadhar. For the reasons given by the 
learned Sessions Judge, I must hold that 
the defence version has not been estab- | 


_lished. 


The learned Sessions Judge has disbeliev- 
ed the prosecution witnesses as regards 


-the part alleged to have been taken by 


Nathu Pande, and having regard to the’ 
statement made by Mewak Dusadh to the 
Police Officers and to the deposition. of. 
Jotik Dusadh, the learned Sessions Judge 
was right in holding that Nathu came 
to the place of: occurrence after the girl 
Gujari had been killed.. : 

As regards Gahbar, it is to my mind 
clearly esiablished that he struck Gujari ` 
the lathi blow on the head and after she 
fell, he gave her-two more lathi blows 
on theright thigh. There are,no doubt, 
discrepancies in the evidence of the pro- 
secution witnesses, and they have clearly 
given exaggerated accounts and in some 
respects false accounts as regards some of 
the particulars deposed to by them. All 
of them had stated that Nathu Pande in- 
cited Gahbar to kill the girl, because she 
had dared to strike a Bhabni girl. All 
of them also say that Nathu Pande struck 
her along with Gahbar Pande. There are 
certain discrepancies also as regards the 
place where Gujari fell, -But there can be ' 
no doubt about the statement made by each ` 
of the witnesses ‘that Gahbar Pande came 
running with a lathi either ‘on seeing 
Reshmi assaulted by Gujari or by being 
told of it by Reshmi herself. There is no 
reason to doubt the evidence of Mewak, - 
Uttim, Gajadhar and Jotik when they say. 
that Gahbar struck her with a lathi, I, 
therefore, agree with the learned Sessions 
‘Judge.in holding that Gahbar- did strike - 
Gujari with a lathi on the head and algo - 
on the thigh. The' blow on the head ' 
caused a fracture of the skull and was the 


cause of the death. : : 
The question is as to what offence Gahbar ` 
has committed, All the four assessors 
were of opinion that, the offence did not .. 
amount to. murder, but to culpable homie 
cide not amounting to murder. The learn- 
ed Sessions Judge was of- opinion tha 
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although the case did not fall under the 
first clause of s. 300, it came under the 
second clause of the section and also under 
the third clause, and was covered by the 
illustration (c) to s. 300. Now, cl. (2) of s, 300 
makes culpable homicide, murder 
act by which death is caused is done 
with the intention of causing such bodily 
injury as the offender knows to be likely 


to cause the ‘death of the person to whom - 


the harm is caused; and under cl. (3) it 
is murder if the act- is done with the 
intention of causing bodily injury to any 
person and the bodily injury intended to 
be inflicted is sufficient in. the ordinary 
course of nature to cause death. Illustration 
(c) runs thus: “A intentionally gives Za 
sword-cut or club wound sufficient to cause 
the death of a man in the ordinary 
course of nature. Z dies in consequence. 
Here A is guilty of murder, although he 
may not have intended to cause Z's death.” 
This illustration evidently- covers the 
third clause of s. 300. The question for 
consideration is whether the appellant 
Gahbar Pande in giving the blow with 
the lathi onthe head had’ the intention of 
causing such bodily injury ashe knew to 
be likely to causé the death of Qujari, 
or -whether he gave the blow with the 
intention of causing such bodily injury 
as was sufficient in the ordinary ` course 
of nature to cause her death. The 
essence of the crime of murder under cl. 
(2) of the section is that there must be 
the intention of causing such --bodily 
injury as the offender knows is likely. to 
cause death. In order to convict Gahbar 
Pande of the offence of murder under ‘cl. 
(2) of the section, it has to be found that 
he had the intention of causing the 
fracture of the skull which was the injury 
inflicted upon thegirl and also that he 
“had the knowledge that such injury which 
he intended to inflict waslikely to cause 


death. It is conceded that he had no. 


intention of causing death. Itis hard to 
suppose that he intended to cause the 


injury which was, as a matter of fact,caused 


by the blow on the head given by him. 
Two girls were struggling for the possession 
of a handful of gram; the elder girl had 


given a lathi blow (although with a thin 


lathi) to the younger girl; the uncle of 
the younger girl came running to the 


‘place where the two girls were struggl-- 


ing. Isit reasonable to suppose that on 


account of such 4 struggle the appellant: 
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intended to cause such bodily injury to 
the elder- girl as he knew was likely 


to cause death? The evidence and circum- 


stances lead me to suppose that ‘he could 
have no such intention or knowledge, 
The learned Sessions Judge has dis- 
believed the statement- ofthe prosecution 
Witnesses as regatds Nathu Pande hav- 
ing incited Gahbar to kill the girl. The 
evidence shows that only one blow was 
struck on the head and the girl fell 


‘and thereafter two more lathi blows were 
- given on the leg. Thé medical evidence 


shows two more bruises, one on the right 
temple 2” x 1” and the other on the 
left side of the skull 3” x 1”, and the 
Civil Surgeon was of opinion that 
altogether five blows were struck. The. 
evidénce of the witnesses, however, goés to 
show that Gahbar Pande struck one blow - 
on the head and after the girl had fallen 


‘he gave two more blows on the thigh. The 


first information makes mention of a lathi 
blow on the head. Before the Committing 
Magistrate the witnesses had also stated that 
Gahbar gave a blow with a lathion the 
head and she fell. In the Sessions Court.: 
also the evidence goes to show that Gahbar 
struck her only one blow onthe head with the, 
lathi. Now, if he had the intention of caus- : 
ing the fracture of the skull which was the 
injury caused and he knew that ‘such frac- 
ture was likely to cause death, his intention ' 
was carried out by the first blow, and there. 
was no reason why he should go on inflict- 
ing more blows thereafter. I am of opinion - 
thathe had not the intention of causing . 
such bodily injury as he knew likely to’ 
cause death, but-intended only to chastise 
her. The third clause of s. 300 also.. 
does not, in my opinion, apply. Here also 
it must be shown that the injury which 
Gahbar intended to cause was such as to ba 
sufficient in the ordinary course of nature to’ 
cause death. A blow on the head with a 
lathi is certainly likely to cause death and 
the person who inflicts lathi blow on the 
head of ‘another person must be presumed 
to have the intention of causing such bodily. 
injury as is likely to cause death. But to my, 
mind it does not necessarily follow that a. 
lathi blow on the head is always sufficient 
in the ordinary -course of nature to cause 
death, and I have already found that he had 
nointention of causing the bodily injury, 
which was; as a matter of fact, caused, 
namely, thefracture ofthe skull whichresulty . 
ed in the death of the girl, Now, ifa person, 
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causes death: by doing’an dct with the inten- 


tion of causing’ such bodily injury, as is- 


likely to cause death, his offence comes 
under 8, 299, and it is only, if the intention 
was to cause bodily injury, which injury 
was sufficient in the ordinary. course of 
- Nature to catise death; that the offence 
would come under s. 300, cl. (3). The 
difference between the’ two is, no doubt, finé, 
but there is certainly a difference and it is 
to my mind not clear upon theevidence that 


the offétice comes under s. 360-6f the Code.. 


The difference between culpable homicide 
amounting to murder dnd culpable homi- 
.cide not amounting ‘to murder has been 
very ably brought out by Melvill, J., in Reg. 
v. Govinda (|), No doubt, a man is presumi- 
ed to.intérid the natural and inevitable con- 
sequence of his own act; but the presump- 
tion of intention must depend upon the 


facts of edch particular case, and ‘know-. 


edge ' as used in cl. (2) of the section is 
a word which imports a ‘certainty and not 
merely a probability. Inthe present casé the 
6videncé to my mind goes to show that the 
appellant ‘had not the intention of causing 
such injury a3 he knew to be likely tio cause 
déath, or as was sufficient in the ordinary 
course. of naturé to cause death, 
difference betwéen culpablé homicide and. 
murder is merely a question of different 
degrees’ of probability that death would 
enste, : mS 

Upon the evidénce I am of opinion that 
the injury inflicted upon the girl was inflict- 
ed by the appellant with the knowledge 
that it was likely to Gausé death but with- 
outany intention to cause. death, and the 
cdse falls. under the second paragraph 
of s. °304 of the Indian Penal Code. 
would, therefore, altér. thé conviction froin 


one under s5. 302 to ong undér the second 


paragraph of 8. 304 of the Indian Penal 

Uodé and séntence the appellant to seven 

years’ rigorous.imprisonment. 
Ross, J.—(Nevémber 8, 1927).—I agree 


with the 6pihion of Mr. Justice Kulwant . 


Sahay that this case falls under the sécond 
paragraph- of s. 304 of the Indian Penal 
Code, and that the conviction -ahould bë 
altered accordingly and that the sentence 
should be seven years’ rigorous, imprison- 
ment. It is not tiecessary for me to dis- 
cuss the case at length as I am in full 
agréement with his iéasoning. The ap- 
pellait who is a young man of 19 struck 
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a girl of 15 on the. back of the scalp 
With a lathi and causéd a compound 
fracture of the skull as the result of which 


-She died. The evidence further ‘is ‘that 


after this blow he struck the girl two 


‘blows on the thigh. The Cause of thé as- . 


sault Was of a trivial character. The de- 
ceased who was a Dusadh had snatched 
awdy some gram from a Babni girl of 8 or 
9. years, who had taken thé gram from a 
Dusadh’s field. Neither the circumstances 
of the assault nor the weapon used nê- 
Cessarily suggest an intention to kill or the 
only slightly different intentions defined 
in cls. (2) and (3) of s, 300. On the con- 
trary the fact that two slight blows were 
given on the thigh after thé blow on the 
head seems to. indicate that there was no 
such intention -present to the mind of the - 
appellant when he struck the girl on the 
head.’ At the same time, by striking the 
girl: on the head with a lathi, he undoubt- . 
edly inténded to cause such bodily injury. 
as was likely to cause death and he was, 
therefore, guilty of culpable homicide not 
amounting to murder. The facts of this 
case do not, in my opinion, warrant any 
stronger conclusion, 
ALN, A. Conviction altered, 


tenemos 


LAHORE HIGH CoUR?. 
URIMINAL Reviston No. 1235 or 1927, 
October 7, 1927. é 
Present:—Mr. Justice Harrison. 
FAIZ MOHAMMAD Ttarovan 
EMPEROR—ComPiainant—PEriTIONER 
: versus - 
NABU AND ANOTHER— ACONSED— 
RESFONDENTS. ; 

Criminal Procedure Code (Act V of 1898), ss. 256," 
207—Re-call of prosecution witnesses for further cross- 
examination—Expense of witnesses—Order directing 
complainant to pay costs to accused, legality of. 

Where an accused after the framing of the charge 
demands the re-call of prosecution witnesses for further 
cross-examination the complainant cannot be made 
to bear their expenses, ; 

- Where a complainant failed to produce his. wit-- 
nesses for cross-examination by the accused after 
the framing of the charge and the Magistrate ordered, 
the complainant to deposit the process-fes and to pay 
the accused a certain sum of money as costs: . 

Held, that the order of the Magistrate directing 
the complainant to pay costs to the accused wag 
illegal. ` pal a gh KA eee 

rted_ by the Séssions Judge 


Case repo © Sessions Judge, 
a with his No, 300-J of 15th July, 
1927, at as = 


‘tion. 
‘tha ‘Oriminal Procedure Code to justify 
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REPORT—FACTS.—This was a case 
under s. 323, Indian Penal Code. After the 
prosecution ‘evidence in ‘the: ‘case had been 
Bete the accused were charged under 

323 on “the 7th of June, 1927. On 8th 
Jane they stated that they, will further 
cross-examine all the prosecution witnesses. 
The Magistrate ordered the complainant to, 
produce-his witnesses again on the 7th of 
dune, ‘On that date the complainant filed.a 
petition that his witnesses who were related 
to the accused*had been won over by the 
other side and.so-were not willing to come 
with him and that he will deposit their éx- 
penses and will have summons’ issued to 
them, Onthis the Magistrate (Chaudhry 
Ghasi Ram, Magistrate, Second Class, Tha- 
nesar) adjourned the case to 24th’ of ‘June 
directing-the complainant to pay process 
fee and costs of the witnesses and also 
ordered the complainant to pay Rs. 20 as 
costs to the accused. It is against this 
order that complainant ‘has applied for re- 
vision 

‘GROUN DS —The complainant: had given 


‘avery plausible reason forthe non- -attend- 
-ance of his witnesses. 


-Without inquir- 
ing ‘into the truth: ot falsehood:of this allega- 


‘tion the Magisfrate: should not ‘have ‘ordered. 
‘him to pay~ Rs. 20: “as costs ‘to the accused, 


The complainant is ‘a boy aged 13 or 
14 years only. 
have lost sight ‘ofthis fact. 

It -is doubtful whether under the Gri- 
minal Proceduté Code, it is the-duty of” the 


‘complainant to pay the expenses ‘of his wit- 


nesses over’agdin for further cross-examina- 
‘Phere ‘ssems to be no provision in 


this procedure.. i 
. There isa note tos. 257in Rama Natha 
-Aiyer’s Criminal Procedure Code, Volume. 
2, :page ‘1016, ‘to the effect that there ig 
nothing | tin the ‘Code whith ‘enables ‘the 
Magistrate to-demand from a ‘complainant 
‘the expenses to-be ‘Gncurred “by his -witnes- 
gas ‘for ‘cross-examination in a warrant case. 
Jn Amin Chand v. King Emperor (1) it was 
laid down that under s. 256 of the Criminal 
‘Procedure Code it is the duty of the: Magis- 
trate to re-call prosecution ‘witnesses ‘for 
cross- -examination ifthe accused so demands 
after the charge is ‘framed. The Bessions 
Judge who forwarded that case ‘for. -revision 
to the High: Court-was of:opinion that it was 
the duty of thejMagistrate tore: ‘call such 


(1)-12 P. R. 1907 Cr; 32 P. WSR. 1907 Or 6-Cr-L, 
J.:339; 45 P. LR. 1 908. 
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: witnesses presumably. af the public, expense, 


‘The Janguage-of's. 257 ‘of the Oriminal, Pro. 
cedure Gode seems to imply that it ia the 
‘accused who applied tor re- calling ‘of pro- 
secution witnesses for: ross-examination: “and 
jtishewho should pay the .xpenses and 
not the complainant. It was not, ‘therefore, 
for the:complainant to pay 6Xpenses or to 
produce witnesses in this.case. The Magis- 
trate should have called the witnesses either 


at ‘thé expense of the Government or at -the 


expense of the accused. “His order, fhere- 
fore, that complainant Should pay Rs. 20'to 
the other side was ‘not quite justified, the 
more so bacause thé complainant in:this case 
was willing to deposit the expenses .of the 
witnesses. It is recommended, therefore, 
that the order of payment of .costs Rs. 20 
may be set aside. 
' ORDER.—For the reasons given by the 
learned Sessions Judge, I set aside the 
order dirécting the payment -of Rs. 20 by 
the complainant to the accused. ` 

RL Bab E 
Order set-aside, 


ALLAHABAD HIGH COURT. 
“ORIMINAL, APPEAL ‘No. 464 or 1927. 
June 2, 1927, - 
Present.:—Sir -Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice ‘Lindsay. 
EM PEROR—Paoszocror 
versus - 


MANGU—Accusmp. . 

Penal Code (Act XLV of 1860), .s. 215—Offence, 
nature of—Taking money to find Solen properiy— 
‘Screening oender —Desire to save oneself from 
vengeance of thieves. 

‘The primary- aim of s. 215, Penal Code, is to 
punish all trafficking in crime, by which a person 
knowing that .property has -besn-obtained by crime, 
and knowing the criminal, makes a profit out of the 
crime, while screening the offender from justice, [p. 
439, col. 2.5 ~: 

‘Tt is not an. offence -to take money from another 
in order to help him to find -stolen property -and to 
convict the thief. It is an offence for one who 
-knew of the commission of the crime, and who could 
„at once have informed upon the offender, to wait till 
a reward is offered, and then to take moneyifrom' 
the owner of the property under colour of getting 
the property back for him. The section is not 
‘intended to apply to the actual thief, but to some 
one who, :being in league with “the: thief, receives 
‘some gratification on account of helping the owner 
to recover stolen property, without at the same time 
“using all the means in his power to cause the thief 
to bè apprehended and convicted of his offence. _[p. 
440, col. 1.3 : 

The fact that a "person -undertaking to recover 
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stolen horses says that he will take them, if recover- 
ed, either to the cattle-pound or leave them near 
some place, does not necessarily show that he knows 
the criminal and wishes to screen him. It may 
equally be that heintends to save himself from the 
vengeance ofthe people from whom he intends to 
take away the horses if he discovers their -where- 
‘abouts. [ibid] ? 


Criminal appeal by the Local Govern- 


mentfrom an order of the Additional Ses- 
sions Judge, Bijnor. 


The Government Advocate, forthe Crown. 


Mr, K. N. Malaviya, for the Accused. 


-° JUDGMENT.—0n the Ist of October, 
1926, a mare belonging to one Bhagwant 
: Singh of Mauza Patti Tek Chand disap- 
peared and on the same night a mare be- 
longing to one Budhu, Jat, also disappear- 
ed from an adjoining mauza, Mauza 
Ohhajaura. Although there is no evidence 


that these animals were stolen, we propose- 


for the purposes of this case to assume that 
they were stolen. 

The identity of the thief, or thieves, was 
not known, butone Mangu was suspected. He 
is the respondent to a Government appeal 
to-day, he having been charged, in the events 
which we shall set out in a few moments, 
with having committed an offence under 
8,215 0f the Indian Penal Code. He was 
tried for that cffence by -a Bench of First 
Class Magistrates of Bijnor and sentenced to 
one year’s rigorous imprisonment, From 
that conviction he appealed, and the learn- 
ed Additional Sessions Judge on the 18th 
of February, 1927, allowed the Jail appeal 
of Mangu and directed bis acquittal. 

The Local Government believing that ac- 
quittal to haye beens miscarriage of justice, 
appealed and that is how the matter comes 
before us to-day on the Government ‘appeal, 
_ We can dispose of the judgment of the 
Additional Sessions Judge quite shortly by 
saying that he disbelieved the evidence 
‘given and pointed out one or two small discre- 
‘pancies. He proceeded entirely on facts 
and did not believe in the good faith of the 
prosecution. He thought it to be a manu- 
factured case, because the prosecution be- 
lieving Mangu to have been the thief but 

_having no evidence against him, were 
endeavouring to secure his conviction by 
means of s. 215. We donot agree with the 
Sessions Judge in the way in which 
he approached the case, but that has 
become a matter of very little importance 
to-day, because from the early opening of 
this appeal the learned Government Advo- 
gate was asked to consider with us the some- 
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what intricate nature of that section, and 
to point tothe evidence on the record which 
would satisfy all the requirements for a con- 
viction under it. We have come to the 
conclusion that all the requirements for a 
conviction under s. 215 do not exist, and 
that, as a matter of law, Mangu is entitled 
to be acquitted. Section 215 is one which 
in practice:very rarely comes before the 
Courts, and it is desirable first that we 
should set out what we believe to be the 
facts of this case as disclosed by the evi- 
dence, and then we should discuss s. 215 and 
show how the prosecution must, in our 
opinion, have failed from the outset. 

Now, undoubtedly on the discovery of the 
loss of these horses Mangu was suspected. 
We think there can be no doubt about that, 
and we think that there being no evidence 
whatever against him, it. was concluded that 
the best way to re gain possession of the miss- 


. ing animals was to offer Mangu Rs. 30 if 


he were able to recover them. We cannot, 


_of course, attach any weight to the statement 


that Mangu was suspected, and we-have got 
to deal with Mangu entirely upon the evi- 
dence as it appears on the record. Now the 
evidence is this. Bhagwant Singh told the 
Court’ how onthe night of the Ist of Octo- 
ber, 1976, his mare disappeared. He said that 
he had a suspicion of Mangu and other per- 
sons, and he being a zemindar of some 
importance ‘in the neighbourhood, told the 
people of his own mauza and of the mauza 
from which themare of Budhu had been 
taken, that they should trace out the ani- 
mals, and that he was quite willing to 
defray the expenses, Now there was no- 
thing improper in Bhagwant Singh making 
an offer to anybody that he would pay for 
the tracing out of the mares. That being 
the position, some 5 to 7 days after Mangu, 
the accused, came into the village. He is 
a seller of water-nuts. Chhajju Singh spoke 
to him, and the two phrases which he used 
show in themselves that he was endeavour- 
ing as politely as he could to suggest to 
Mangu that it might be possible for him 
(Mangu) to recover the mares . without 
difficulty, really on the hypothesis that 
Mangu had been one of the offenders. The 
actual translation of the original-is not as 
it appears at page 10, line 47 onwards in the 
text. The actual words which Chhajju 
Singh says that he used are as follows :— 
“Teri suddh men kahin yah ghorian hon ta 
pattah chala dei,” (If you happen to know 
where these horses are, then furnish a clue 
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to them), Mangu is said to have replied 
that a clue would, or’ might, be found but 
it would require money, Now there was 
no impropriety in either the request of 
Chhajju Singh or in the answer of Mangu 
thatit was possible that a clue might be 
found but that the tracing would be a matter 
ofmoney. A few days later Bhagwant Singh 
provided Rs. 30, and at- an interview at 
which many people were present, Mangu 
was given Rs. 4, and he was promised the 


balance of Rs. 26, on the return of the horses, - 


and for the satisfaction of Mangujthe 
Rs. 26, was at his suggestion placed in the 
hands of Chhajju-Singh. Some 10 or 12 
days after this Mangu returned and -told 
Chhajju Singh that he wanted some more 
money, saying that he had to go a long 
distance and that more money would be 
spent, That request was refused, and on or 
about the lst of December, 1926, Mangu told 
OChhajju Singh that-he could not find the 
horses anywhere, Similarly Majid says that 
Mangu when asked why he had not found 
the horses said “this disease is beyond my 
power,” meaning that the tracing of them 
was beyond his power. The Government 
Advocate relies upon two extracts from the 
evidence, page 12, line 25 onwards and page 
12, line 53 and onwards. Page 12, line 25 
_ and onwards runs as follows ; Majid is giv- 
ing evidence and hesays as follows: “This 
accused said either ‘I shall take it to the 
‘cattle-pound, or I shall’ bring it in here and 
leave it.” The other statement is similar, 
and is made by Dalu Singh. “ Mangu was 
saying ‘I will bring both the horses. Pay 
Rs. 4-at this time and deposit Rs. 26 with 
Onhajju Singh. L will admit them in the 
cattle-pound or leave them near the village.” 
Now the learned Government Advocate does 
not dissent:from the possibility that all that 
has been read was or might well be taken to 
be prefaced by 
horses’; but he uses those phrases as an 
argument to show that Mangu’s intention in 
taking them to the cattle-pound or leaving 
them near the village was a desire or inten- 
tion to screen the thief. The answer to 
that seems to be that there is no evidence 
that Mangu ever knew who was theoffender. 
He may have done so but there is nothing 
on the record to show that he knew who the 
thief was. There is nothing on the record 
to show that he did more than promise to 
attempt to trace out the horses, which we 
‘are willing to accept were stolen horses, 
and, if successful, to leave them in the 
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-ing the offender from justice.” 


‘if Iean get hold of the 
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pound.orin the village, nothing beyond: 
that. Those being the essential cireum- 


stances the question is whether what Mangu’. 


agreed to do, and did, amounts to an offence 
under s, 215 of the Indian Penal Code. The: 
section runs as follows: ‘‘ Whoever takes or 
agrees or consents to take any gratification: 
under pretence or on account of helping” 
any person to recover any moveable pro- 
perty of which he shall have been deprived 


by any offence punishable under this Code,” - 


shall, unless he uses all means in his power 
to cause the offender to be apprehended and 
convicted ofthe offence, be punished with. 
imprisonment of either description for a 
term which may extend to two years, or- 
with fine or with both.” Now that section 
has been the subject of two decisions 
in this Court, and it has also been 
considered by Mr. Mayne in the: 4th Edition 
of his work on Criminal Law in India at 
page 271." In his commentary Mr. Mayne 
says: “The primary aim of the section is 
to punish all trafficking in crime, by which a 
person knowing that property has been ob- 
tained by crime, and knowing the criminal, 
makes a profit out of the crime, while sereen- 
Now we 
pause here fora minute to examine what 
Mr. Mayne puts forward as the essential in- 
gredients, You must have a person know- 
ing that property has been obtained by 
crime. In this particular case, "as we are 
going to order the release of Mangu, we are 
willing to assuma that the horses were in- 
fact. the subject ofa theft on the night of 
October lst, and that Mangu having been 
informed of that believed it to be the fact. 
We now come to this difficulty in the way 


of ‘the screening’ and ‘knowing the crik 


minal,’ There isas we have said not the 
least evidence that Mangu knew the crimi- 
nal; and if we have to take the’ record, 
Mangu is entitled toask us to give weight 
to the two- places in the evidence where 
the prosecutionagrees that he said that he 
could not find the horses anywhere, and also 
that the finding of the horses was beyond 
his power. Therefore, if we take the evidence 
as it siands, Mangu wasa man who had 


“undertaken to endeavour to trace out and 
(bo restore the horses to their rightful owners 


if he was able to doso, and in the event of 
his being successful he was to be paid Rs. 30, 
But there is no suggestion in the bargain 


-ab any stage of the proceedings, that he in- 


tended toscreen the offender, and that as 
‘will be seen is the third essential spoken 
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of-by Mr. Mayne in his commentary, Mr, 
Mayne- continues: “It is not an offence -to` 
take money from another in -order to help 
him -to find the property and-to convict the 
thief. It-is an-offence ‘for one who ‘knew of 
the commission, of the-crime, and who could 
at once have informed upon ‘the offender,-to 
wait till a -reward is offered, and then-to take- 
money from ithe .owner -of -the -property. 
under-colour of getting -the property back 


“for him. Thesection is-not intended to ap- 


ply to the-actual thief, but-to.come one who, 
being in league with the:thief, receives-some 
gratification on account of -helping. the 
owner to recover stolen -property, without 
at the same-time using all the means _in-his 
power ‘to -cause the thief-to be apprehended 
and convicted of his offence.” Now there 
again being in league with the thief, is-a 
necessary -act to ‘be proved.. The way in 
which the Government Advocate ‘puts it is 
that the-intention to leave the -horses in the 
pound had -its origin in the desire to screen 
the offender. It may, of course, -bear that 
complexion but it equally supports ‘this in- 
tention, namely, that Mangu, if he ascertain- 
ed the whereaboutsiof these animals, was 
proposing himself to take them away from 
the unlawful-possession in which they were 
in and quietly and secretly restore them to 

the owners, Bhagwant Singh and Budhu, by 
leaving them in the pound or near the 

villageand thatin doing this Mangu was 

not anxious that the part he had taken in 

the matter should be known and that he 

made these suggestions that he should put 

them in-the cattle-pound, or leave them ia 

the village for his own protection, so that 

it should not -be known by the thieves” 


“that his had been the hand that had restor- ` 


ed them 'torthe owners. It may have been 
his intention to screen the original thief, 
but it may equally have been that he in- 
tended to save himself-from the vengeance 
of-the people from whom he -intended to 
‘take away the horses if he discovered ‘their 
whereabouts. 
Weare, ‘therefore, of opinion -that this 
prosecution was not started with the neces- 
sary facts, which alone-could support it, and 
that itfails because,strictly-speaking,there.is 
no-evidence that the horses had been stolen 
‘though for the purposes of this case -we-have 
been, in this particular instance, willing to 
accept that they were stolen, but there is 
‘certainly no evidence that Mangu knew-the 
criminal, no evidence -that he was making: 
any-attempt to sereen that “criminal from. 
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justice,-or that he failed to uce all.means-in 
his-power to cause the-offender to be appre- 
hended. -On-+those grounds -we -affirm -the. 
order whereby the Additional ‘Sessions 
Judge acquitted Mangu,though,.as we have 
said, we differ from-himinthe.reasons which 


-he -has given for such acquittal. Mangu-is 
‘in Court and may leave the Court at -once, 


-The office will make the necessary arrange- 
ments to-enable-him toreturn to-his village, 
N. H. ‘Order affirmed. - 
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‘LAHORE HIGH COURT. 
“ORIMINAL APPEAL No. 672 or 1927. . 
< October 21,1927. 
` Present :—Mr. Justice Fforde. 
* MENR SHAH~—Acouszp—APPELLANT 
‘ l versus 
- EMPEROR— RESPONDENT. ` i 
Penal-Code (Act XLV of 1860), .ss. 304, Part II, 825 
—Dang blow on head causing death—Skull not-fractur- 
ed—Offence, K 
- In most instances a man who strikes &.person òn 
the head with a heavy weapon ‘such ‘as -dang must 
know that Such-a blow is likely-to -cause death. But 
this cannot- be said-about the’ case where the blow is 
nota very. violent one and the injured.person is able 
to walk -about for a couple of days before he 
succumbs tothe injury. In sucha case the offence. 
ora is one under s.325, Penal Code. Tp. 441, 
col. 2. 


-Appeal from an order of the Magistrate, 
First -Class, Multan, exercising enhanced 
powers under -s, 30, Criminal’ Procedure 
Code, dated the 25th May, 1927. 

Mr. Ganpat Rat, for the-Appellant. 

Mr. Des Raj Sawhney, for the Respond- 


nt. : 

JUDGMENT.- The appellant has-been 
convicted under-'the provisions ‘of s. 304, 
Part If, Indian Penal Oode, of-having caused 
the death of his wife by stricking -her a 
blow without intent to -cause -death but 
with a knowledge thatthe blow would be 
likely to cause her death. The evidence 
is of a-highly unsatisfactory nature in many 
ways. In the First Information Report 


e 


‘the informant Chiragh Shah stated thata 


number of persons were beating the deceas- 
ed and that he could mention them by 
name and he named Sher Shah, Mehr Shah, 


“Ghulam. Shahand Tilla Shah. Of these 


persons he said that Mehr Shah,the woman's 


“husband, dealt -ber .a dang: blow-on her 
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head as-a result of which she fell down. 
This witness corroborated his statement 
made in the First Information Report 
when ‘he was 6xamined ‘in the ‘box. He 
there said that on arriving atthe scene he 
was told by the deceased that Sher Shah, 
Mehr Shah, Ghulam Shah and Tilla Shah 
were beating her with ‘fists and legs. 
Then he added that meanwhile Mehr Shah 
gave her a lathi blow. on-the head. 
Musammat Fateh Bibi, the mother-of the 
deceased, stated that.she was present at the 
time of occurrence, that she arrived at the 
scene as a result of hearing anoise and 
on arrival she found Mehr Shah striking 
her daughter dang-blow. She added that 
Sher Shah, Ghulam Shah and Tilla Shah, 
were giving her blows with their fists and 
slapping her, and that Ghulam Shah was 
saying: “ Do'not strike her on the head”. 
Mehr Ali (P.W. No. 4) who appears to be a 
disinterested witness, stated that on hear- 
ing a noise hecame up to the scene and 
saw Mehr Shah strikea dang blow on the 
deceased's head and he added that Sher 
Shah, -Mehr-Shah, Tilla Shah and Ghulam 
“Shah were :present -but-he doesnot attri- 
‘bute any ‘acts -of assault to these.other per- 
‘sons. -Abmada (P. W. No.5) says-+that-he 
‘saw -the incident sat a distance .of-about3 
or -4 karams, that he saw -Metir Shah strike 
‘the deceased:a dang blow, that she there- 
upon fell down and ‘becama unconscious. 
‘He: adds that Mehr Ali,-Chiragh Shah, Sher 
Shah, Tilla ‘Shah and Ghulam ‘Shah 
were present. Three-girls and.some-women 
also saw the scene. In addition to this 
evidence there is ‘the ‘statement of the 
deceased made: to the ‘Sub-Assistant Sur- 
-geon Ata Ullah Khan when he saw her atthe 
hospital. -According “to -this witness she 


stated to him that her husband gave her’ 


a lathi blow on her head. When he 
first examined the wound he did not think it 
was sufficient to cause death. According 
to this medical witness she remained con- 
scious up to:the moment-of-her death and 
she attended the hospital from the 28th of 
March, until the 30th as an outdoor patient 
and: she was then admitted as an -indoor 
patient. She died on the 6th of April. 
On the Ist-of April, -the deceased made 
a dying declaration which was taken down 
by the Naib-Tahsildar Gurbachan Singh. 
In this statement she gives two inconsist- 
ent accounts of what occurred. She first 
„says that only her husband, her little 
. daughter Musammat ‘Nizami who was in 
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-erysipelas. 


l : Ati 
her Jap, her mother-in-law Musammat 
Rajan, and her. husband's sister Musam- 
mat Imam Bibi, were present at the time 
when she-received her ‘injuries and that 


‘no body else-wasthere. At the instigation 
of -her mother -who-was present when this 


dying declaration was ‘being ‘made, she 
added that Zilla Shah, ‘Gama Shah, :and 
Sher Shah “also .gave her kicks and cuffs 
along with her “husband”, and she stated 
in this dying declaration that ‘her hus- 
band gave her two'blows on her head and 
other blows on her .Jegs. 

The medical evidence is clear. that the 
woman only received one injury and that 
was ablow on the head. That is consist- 
ent with the evidence of the persons who 
purport to be eye-witnesses, -and is-also 
consistent with the statement which she 
made on going to the hospital. Itis, :in 


my, opinion, clearly established that this. l 


woman only received one blow, which ul- 
timately caused her death. The learned 
trial:Judge has stated in his judgment 
that “He selected the head of his wife for 
causing injury and did-not-remain content 
with one blow, but in order to -be:almost 
-sure of dangerous-result he gave-another 
blow. He thus in inflicting:two ‘blows’by 
a heavy -lathi on the head of his wife 
knew that it will likely cause death or 
such bodily injury-ds- will likely cause 
death.” l 

This view is entirely opposed to the 
weight of evidence. In -my-opinion as, far 
as I can gather from the whole of‘the-evi- 
dence before me, the appellantdidnot intend 
to seriously -injure his wife. ‘But in a 


.sudden quarrel he picked -up a stick 


lying :to hand and-struck her-with ‘it on 
the head. There -is no doubt thatin most 
instances a man who strikes a person on 
the head with a heavy weapon such as 
dang must‘know that sucha blow is like- 
ly to cause death; but the blowin the 
present case does not appear to have been 
a very violent one, -inasmuch as skull was 
not fractured and the woman was able.to 
attend'the-hospital and walk about -for ‘at 


-least two days. 


- There is some différence of -opinion‘be- 
tween the medical men as to whether death 
was due to hemorrhage from .rupture of 
the blood vessels -of -brain or due to 
The. -Doetor who conducted the 
po:t-mortem examination is satitfied that 
death was due to hemorrhage, but the 


_Oivil Surgeon (D. W..No. -1)-has‘expressed 


- 
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a decided opinion that it was due to 


erysipelas as in his judgment paralysis. 


and unconsciousness would in some form 
‘precede death ifthe cause of death were 
compression ofthe brain. In the present 
case paralysis and unconsciousness did not 
precede death. It is hard to say in this 
conflict of medical testimony whether death 
was due to erysipelas or compression of the 
brain. : 

Upon the whole of the circumstances of 
this case I am not satisfied that the appel- 
lant knew when he gave the blow in 
question that it was likely to cause death; 
nor do I think that he intended to cause 
grievous hurt; but I am of opinion that 
when he struck the woman onthe head 
he must have known that he was likely 


to cause grievous hurt, and in fact griev-- 


ous hurt was caused. In these circum- 
stances I think that he should have been 
convicted under the provisions of s. 325, 
Indian Penal Code, and I would accord- 
ingly alter the conviction to one under 
that section. Having regard to all the 
circumstances of the case I think the sent- 
ence of six years is ‘too severe and I 
would reduce itto one of two years’ rigorous 
imprisonment, . 

R. L Sentence reduced, . 
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ALLAHABAD HIGH COURT.. 
CRIMINAL APPEAL NO. 644 of 1927. 
. September 7,1927. 

Present :—Mr. Justice Boys and Mr. 
Justice Iqbal Ahmad. 
KARAN SINGH AND oruers—Accuszp 

¢ —APPELLANTS 
VETSUS 
EMPEROR—Responpent, 

Criminal trial—Duty of prosecution and trial Judge 
to see that all material evidence is adduced—Police 
diary, proper use of—Criminal Procedure Code (Act 
V of 1898), s. 162. 

The Prosecuting Inspector, the Government Pleader 
in the trial Court and the trial Judge do not any 
of them discharge their duty, if they are merely 
conten: with getting recorded and recording such 
evidence as the Police may put before the Court. 
It isthe duty of all of them to apply some intelli- 
gence, all the intelligence they can, to the problems 
that arise in the case and towards securing all 
possible evidence on material points. They must ex- 
amine the motives and relations between the parties 
and insist upon their actions, where those actions are 
material, being disclosed. [p. 444, col. 2.] 

A confession recorded in a Police diary cannot be 
used for anything other than to assist the presiding 
Judge in the enquiry or trial or for the purpose of 
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enabling the defence under certain circumstances to 
contradict the witnesses for the Crown. Butitisths 
duty of the Judge to bring on record by evidence 
any material facts that may come to his knowledge 
and for this purpose a Judge can and should use 
the diary. [p. 445, col. 1.] 


Criminal appeal from an order of the 
Sessions Judge, Shahjahanpur. | 

Messrs. P. N. Sapru and M. N. Raina, for 
the Appellants. : 

The Government Advocate, 
Respondent. a ‘ 

JUDGMENT.—Four men, Karan 
Singh, Bahadur, Mulaem Singh and Puran 
have been convicted under s. 302 for the 
murder of Gajraj. Karan Singh and Baha- 
dur have been sentenced to death. Mulaem 
Singh and Puran have been sentenced to 
transportation for life on the ground’ that 
they did not take a principal part in com- 
mitting fhe murder. In view ofthe opinion 
that we have formed about this case, it is un- 
necessary to say more in regard to the 
question of sentence than this, that we can- 
not find the smallest justification for the 
Sessions Judge sentencing Mulaem Singh 
and Puran only to transportation for life 
if there is in fact truth in the story for 
the prosecution which the learned Judge has 
believed. According tothat story Mulaem 
and Puran held Gajraj while Bahadur and 
Karan forced the life out of him by plac- 
ing their lathison his neck. In view of 
this story, which the learned Judge accept- 
ed, it is inconceivable to us how he could 
justify a view that the two men did not take 
a principal part in the murder. The story 
for the prosecution is that Karan Singh 
hated Gajraj because Gajraj had been one 
of those responsible, though not tried, for 
kidnapping Karan Singh's wife about a 
year before the present murder. Gajraj 
is also said to have had enmity with one 
ofthe other appellants, Bahadur, on account 
of their both having anintrigue with the 
same woman Musammat Bitauli. On the 
nightof the 30th March, Karan Singh is 
said to have persuaded Gajraj to accompany 
him with a view to beating Bahadur and to 
have taken Gajraj to his (Karan Singh’s) 
house under this pretext, where the other 
three appellants were already concealed. 
Omittingsome minor incidents which follow- 
ed, the four appellants are then said to have 
murdered Gajraj by pressing a lathi on his 
neck, to have taken away the corpse and 
have hidden itin the jungle and to have 
subsequently, one, or the other of them 
largely destroyed the corpse by burning it, 


for the 


}. 
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Gajraj had four brothers, Munshi, Maha- 
deo, Nawab‘ and Piare. Mahadeo lived 


_ with Gajraj in the village Barehla where 


also Karan Singh, Mulaem and Puran lived. 
The fouth appellant, Bahadur, lived in an- 
other village, but had been working in a 
. bel in the village Barehla for several months. 
.The other three brothers of Gajraj, Munshi, 
Nawab and Piare lived about two kos away 
from Barehla in the village Mundia Bais. 
Mahadeo is said to have been ill and, 
therefore, took no steps when he found that 
his brother did not return. How far this 
-alleged illness is areal fact is. at the least 
uncertain, because Mahadeo was ‘himself 
well-enough a few days later to go to the 
place where the body was eventually found. 
However, Mahadeo says that he sent his son 
to fetch his brother Piare, who also had 
been named inthe report of the kidnapping 
case above mentioned. Piare says that he 
searched for his brother Gajraj in certain 
villages where Karan Singh said Gajraj 
might be, but failed tofind him and, fail- 
ing to -find him three days later again 
‘questioned Karan Singh and as a result of 
his suspicions got Karan Singh arrested by 
the Mukhia and others and took him to 
the Police Station. On the way tothe Police 
station, they weretold that the body of Gajraj 
had been found burnt in the jungle. The 
Sub-inspector came to the village Barehla on 
the 3rd April, and as a result of his inves- 
tigation sent up the present four appellants 
for trial. The case for the Crown really 
rests on the evidence of Ram Kali, the wife 
of Karan Singh, who was the womanalleged 
to have been kidnapped iin the case that 
had occurred a year’ previously. She 
‘purports ‘to give eye-witness testimony 
ofthe-murder. The next fact of importance 
is that this woman is said not to have been 
present in the village- when the Sub Ins- 
pector came, and was found a long way off 


~. on the 7th April, in apparently some small 


jungle. The story for the Orown is that 
Karan Singh got heroutof the way. The 
story forthe defence is that she had never 
been in Karan Singh’s house at all,_since 
the kidnapping case, buthad been under the 
protection of Piare and that the Police with 
the assistance of Piare pretended to have 
found her in thejungle. Further, there is 
the evidence of Musammat Bitauli, who is 
said to have met Musammat Ram Kali ata fair 
at Gola on the 8rd April and to have been 
told. by Musammat Ram Kali that she (Ram- 


- Kali) had seen the murder committed by. 
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the four appéllants. The remaining por- 
. tion of the evidence consists of evidence by 
the Police and-other witnesses that Karan 
Singh pointed out in the jungle where the 
shoes and lathi of the deceased were to be 
found, the heap of straw in which the body 
had first been concealed and the shop of 
the person from whom the kerosine oil had 
been purchased with which the body was 
later burned. Wan ; A 
After very anxious consideration of the 
evidence forthe Orown, two facts emerged. ` 
Firstly, there was no conceivable explana- 
tion on the record asit stood which would 
render it reasonable conduct on the part 
‘of Gajraj to allow himself to be taken 
‘away by the very man Karan Singh,’ 
whose wife he was alleged to have kid- 
napped on the pretext of beating Bahadur, 
his (Gajraj’s) enemy. The Orown alleged 
that this man Bahadur, one of the present 
appellants, was the friend of Karan Singh 
and had been having his food in Karan 
Singh’s house for a month past. This 
fact must have been perfectly well-known 
to Gajraj and two questions required an 
answer. Whatshould make Gajraj unsuspi- 
-cious of the motives of Karan Singh in. 
assisting him at all? Why should Gajraj 
believe Karan Singh to be willing to 
assist Gajraj or any body else in beating 
a man who had been having his food | 
' in his (Karan Singh’s) house for the past 
month and with whom he had, as faras 
the record shows, no enmity whatever? 
The record, however, discloses that prac- 
tically -all the persons concerned © in- 
this case, we do not of course mean with- 
out exception, but all the principal persons 
are bad character. That being so, it is 
| highly improbable that we should find in 
the evidence a disclosure of the real feel- 
ings of the various persons towards each 
other, and- it was just conceivable that 
Gajraj could be Gen into accompany- 
i ran Singh. < 
Phas send point that energed. was that 
there seemed no, substantial reason to 
doubt that: Musammat Ram Kali was at- 
“the time of themurder living with her 
husband Karan Singh and was, therefore, 
in a position to know something of the 
murder, if it took” place as she said it did. ` 
That Karan Singh shoull endeavour to 
get her out of the way while having no 
real reason to suppose that she would 
give Bevidence against him, was ne 
unnatural; It was also not unnatural 


— 
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that the husbands of other women relative 
should refuse to have her. in the house and 
that she might, therefore, have 
leave as best she could; ‘ber being kept 
‘even ‘in the open air was notin any way 
impossible in view of the season of ‘the 
‘year. The third fact wemay alsd mention 
‘about ‘which ‘there can be no dispute, 
‘and that‘is‘that ‘evidence of the alleged 
production by Karan ‘Singh of ‘the shoes 
and lathi and evidence that he ‘pointed 
out the shop where ‘the oil had ‘been 
bought and the place where the body had 
first been concealed, amounted in fact 
though not in words to giving evidence 
that ‘Karan Singh had confessed. The 
_ Crown ‘was entitled tolead such evidence, 
though they were not entitled -to give 
evidence of aconfession made to a Police 
Officer. ‘But the conclusion to be drawn from 
such evidence was inevitable. 

We eel it our duty here to note‘that no- 
body connected with the presentation of 
the case fo the Oourt below, 
the trial Judge, seems to have had the 
smallest conception of their duty-to really 
examine the evidence and to-secure ‘that 

“ all available light on the.case ‘should be 
before:the Court, The Prosecuting Inspector 
in -ihe Oourt below, the -Government 
-Pleader in the Sessions Court-and the trial 
Judgede notany of them-discharge their 
duty, if they are ‘merely content with 
gelting récorded'and recording such -evi- 
dence as the Polica may put before the 
-Oourt, It is the duty of-all of them to 

` apply some intelligence, all the intel- 
ligence they can, to the problems thatarise 
in ‘the case and towards -securing ‘all 
possible evidence on material points. We 
find in “this ĉase no-serious attention what- 
ever directed to gët on-to'the record 
any detailed evidence of the real rélations 
‘between Karan Singh on the one hand 
and Gajraj aud Mahadeo on ‘the -other. 
Nor do’ we find anyattempt whatever- to 
extract from Musammat Ram ‘Kali ‘any 
‘Statement ‘as to how she cams to leave 
the housə of her husband on or about the 
3rd April. “She alleges that sle was taken 


away toa fair by her husband's brother but: 


she tells us nothing and was asked nothing 
ót what occurred during the three days 
-subsequent to the murder and prior to 
‘her departure. If there isany truth what- 
‘aver in ker story, she musi have had 
‘conversations with her husband and with 
‘Molaem as to whéther she wasto stayin 
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the house or go,a8 to whethershe was 
to hold her tongue about what she had” 
‘seen and many other similar points. No 
‘attempt was made to extract from ‘her - 
any -information asto her living in the 
jungle, who she was with whom -:she was 
-content ‘to stay there. It ‘isnocaseof a 
simple ignorant woman-unaccustomed ‘to 
the world and to meeting and ‘talking 
with men. She is ‘avowedly <a “loose 
character ‘and there is no ‘suggestion Of 
her being -pardah-to any body ‘at “all, “Her 
:evidence is limited ‘to saying:that:she “was 
-concealed in-order to ‘keep ‘her ‘away ‘from 
the Sub-Inspector. ‘She was- not asked 
whether this was with -her consent ‘or 
sagainst ‘her will, If it was with her 
consent, she was [not asked how it came 
about that she so readily -disclosed the 
whole transaction to Musammat -Bitauli, 
the mistress of Gajraj the murdered man, 
Tf itwas against her will, she was not 
asked why she did not ‘disclose it “to 
numbers of -other people -or why she 
was willing to-live, ‘sofar as the:evidence 
-goes, unguarded in some jungle. It is 
not ‘the duty -of either the ‘Government 
-Pleader or ithe trial Judge ‘to -assume 
without -giving any thought to it, thatthe 
stories told :by the prosecution witnesses 
‘are necessarily trae. Itis their duty ‘to 
apply some -intelligence to examination of 
motives :and relations tetween the ‘parties 
‘and:to insist upon ‘their -actions, where 
‘those-actions-are-material, being-disclosed. 
“Wae were inclined, however, to think thah 
the evidence of Musammat Ram Kali.was 
possibly true-in the main. ato tate at 
"On the other hand, there was still ‘the 
unsolved problem of -how ‘Karan Singh 
could -lavo -induced ‘Gajraj to ‘go away 
with him for ‘the purpose alleged, | 

Thirdly,'there was the fact 'staring usin - 
the ‘face on the record that the Crown 
really -intended the Court “to believe ‘that 
‘Karan‘Singh-had confessed.. a 

‘In view of the unsatisfactory way ia 
which the case-has been tried, we con- 
sidered it desirable to look into the diary, 
‘It-is unnecessary to “state again, ‘one of 
us has -frequently -stated, the principles 
-which must guide a Court in using ‘the 
diary. Looking into the diary then we 
find that Karan Singh is recorded as 
having made a confession to ‘the Sub-Ins- 
-pector of Police on-the 4th April -after 
the Superintendent -of Police “had ‘left, 


‘while Karan Singh “was still refusing to’ 


< 
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disclose anything. In’ many particulars 
that conféssion details the same story as 
that which is put before us now for the . 


prosecution, but in one very grave parti- ` 


cular it is wholly discrepant. Karan Singh 
says in that confession that the murder was 
committed under his supervision, but with 
the aid of four men, Bahadur and Puran, 
two of the present appellants, and with 
the assistance of. Bachu and Bhajnu, and 
does not mention Mulaem. Now. it is 
conceivable that in confessing to the 
Police Karan Singh: might have excluded 
the name of his brother Mulaem. But there 
is no possible explanation which occurs to 
our minds'of why he should have put ins 
two other men Bachu and Bhajnu falsely. 

The serious question raised by the dis- 
covery of this confession is, apart from 
the legal aspects of it, which ofthe two 
statements contains the truth? Supposing 
that either of them does, Karan Singh’s 
statement or Mtisammat Ram Kali’s, it is 
manifest that the two are hopelessly con- 
tradictory as to the actual murder, and yet 
both statements are made by persons who 
were éye-witnesses. If Karan Singh’s con- 
fession representa the truth, then Musammat 
Ram Kali’s evidencs, that of the principal 
witness for the prosecution, is. wholly false. 
_ Now we have referred above to the legal 
aspects of this confession. It is manifest 
that it cannot be used against Karan 
Singh or any of the appellants. It was 
a confession made to: the Police. How 
then should it have been used in the Court 
below? The diary cannot be used for any- 
thing other than to assist the presiding 
Judge in, the enquiry or trial or for the 
purpose of enabling thé defence under 
cértain circumstances to contradict the 
witnesses for the Crown. It is the duty 
of the Judge to bring on record by evi- 
dence any material facts that may come 
to his knowledge and it is for that 
purpose that he can and should use the 
diary. Heréit isclear thathis suspicions 
ought to have been aroused by the evi- 
dence given in Court as to the production 
of shoes, ètc., by Karan Singh that Karan 
Singh might be supposéd to havé confess: 
èd. If hé had looked at the diary ‘to 
see whether there was anything - which 
would indicate the absence of ‘material 
facts, he would have come across, as we 
did, that confession; hè would have seen 
that Karan Singh had told.a story there 
which, if it was true, would shatter the 
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evidence of. Musammat Ram Kali. He 
could not usethat confession against the 
accused, but what he could have done and 
should have done would have been to 
question the Investigating Inspector some 
what as follows. Did you in fact have two 
persons mentioned to you by Karan Singh 
as having taken part inthe murder, who. 
are not mentioned in any way at all by 


‘Musammat Ram Kali who purports to have 


seen the murder? The Sub-Inspector would 
have had to admit that he had. The 
defence could then have used this evidence 
to rebut the testimony of Musammat Ram 
Kali and it would further have thrown 
doubts on the evidence that Karan Singh 
produced the shoes, ete. A Court is not 
allowed to use the confession of a person 
to the Police against the accused, but there 
is no reason whatever why it should not 
get on the record facts- in connection with 
that confession of which, if the defence were 
aware of them, the accused would be entitle 
to the benefit, ~ 
It would be useless for us now to call 
the Sub-Inspector to give formal evidence 
to these, discrepant statements in the 
alleged confession. It is manifest that 
once those facts have come to light -it 
is impossiblé to place reliance on the 
evidence of Musammat Ram Kali. It may 
be true, it may be false, but “it is clear 
that somehow or other the name of Mulaem 


has become substituted -for the nares of 


two other men who were originally the 
objects of suspicion and rightly so. We 
do not mean of course by the words 
“rightly so” that Bachu and Bhajnu were 
guilty or that there isthe smallest reason 
for believing them to be guilty, but suspi- 
cion must have been strongly directed 
against them at the outset, unless there 
was something improper in the way this 
confession was obtained from Karan Singh. 
No explanation whatever is offered as to 
how it now comes about that such an 
important part of Karan Singh's statement 
is alleged. by the Crown to be false and 
how anew figure Mulaem is inserted in. 
the list of guilty persons, We are of course 


. unable to say whether thecase is-or is not- 


in fact atrueone, but in view of the facts that 
we have set forth above, it is manifest 
that no reliance whatever can be placed 
on the main evidence for ‘the Orown, in- 
cluding the alleged production by Karan 
Singh of articles belonging-to the deceas= ` 


-ed and other things he ig said- to havg- 
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‘disclosed. A brutal murder has un- 
doubtedly been committed and itis, in 
our view, owing to the manner in which 
the case was investigated and tried that 
. the guilty persons have escaped, whether 
they be the present appellants or others. 
We have no alternative but to set aside the 
> convictions and sentences and direct the 
appellants to be released. - ` 

A.N. A Convictions set aside. 


MADRAS HIGH COURT:. 

URIMINAL Revisions Oases Nos. 100 ano 101 

i . oF 1927. ; 

(CatminaL Revision Petitions Nos. 80,91 

` i oF 1927). . 
a1 September 23, 127. ; 
Present :—Mr. Justice Madhavan Nair 
and Mr. Justice Curgenven. 
LOCAL FUND OVERSEER, 
MAYAVARAM—Comp.LaInaNnT-—<PETITIONER 
. versus : 
- PAKKIRISAMI THEVAN—Accoszep 
— RESPONDENT. 

- Madras Local Boards Act (XIV of 1920), ss. 166, 
207 (a), Sch. VIII—‘Plying for hire”, meaning of— 
Mere use of hired vehicle, whether amounts to plying 
for hire—Soliciting for custom, necessity.of. 

A vehicle.cannot be said ‘to ply for hire’ on a 
public road- simply because itis made use of as.a 
hired vehicle on that road. Plying for hire means 
the act of waiting for soliciting custom and the act 
of plying for hire can only be done af the-place 
and time that the hiring is effected. [p. 447, col. 1; p. 
448, col. 1.] $ 
- Clarke v. Stanford (1), Sales v. Lake (2) and Leonard 
v. Western Services, Ltd. (3), followed. 

‘A person who lets out his car for hire in a 
Municipality is not bound to take a-license from the 
District Board for taking the car beyond the Munici- 
‘pal limits and traversing any of the District Board 
roads, inasmuch as there is no hiring and, therefore, 
no “plying for hire’ in any of the Districts Board 
roads, [p. 447,%ol. 1.] = 
Petitions under ss, 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise the judgment of 

_the Stationary Second Class Magistrate, 
Mayavaram, in C. O. Nos. 200 and 179 of 
1926 respectively, A 

Sir K. V. Reddi and P. V. Rangaram, for 
the Petitioners. ` Sir a ae 
` Mr. K. S. Lakshmi Narasimha -Ayyar, 
for the Respondent. >, S 

The Public Prosecutor, for the Crown.- ` 

ORDER.—These two. revision petitions 
have been filed on behalf of the District. 
Board of Tanjore ‘against the judgments of 
the Stationary Sub- Magistrate of Mayavaram 
Acquitting the accused in each case of an - 
pilence ‘punishable under s, 207 (a). and 
T. . pees or of * 


Léoat PUND OVERSËRR v. 


: plaint against the accused was 
“committed the offence of plying a motor- 
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Sch. VIII of the Local Boards Act. 
Under s. 166 (1) of that Act “No person - 
shall,on any public road in a district, 


. ply any moftor-vehicle for hire, or use: 


any such vehicle for carrying passengers 
or goods at separate fares or rates on 
such road, except on a license obtained 
from the President of the District Board.” 
Under the further provisions mentioned 
above failure to obtain a license is punish... 
able. In 0. ©. No. 178. to which Or, 
R. 0, No. 101 relates, the ‘com-': 
that he 


car. Tan. 234, for hire in the District 
Board Road No. 7-A, two trips, from 
Mayavaram to Tranquebar, without obtain- 
ing thelicense fromthe President, District 
Board, Tanjore.” The terms of the com-' 
plaint in the other case, O. O. No. 200 of 
1926, were similar. In the former case 
the prosecution adduced the evidence of 
a Local Fund Maistry stationed at Porayur, 
which we understand is adjacent to 
Tranquebar, to the effect that the accused's 
car usedto come and ‘stand in the hired 
car-stand there and obtain passengers, 
The Sub-Magistrate, we gather, has not 
accepted this evidence, but it is un- 
necessary for usto consider whether he 
should “be supported in this finding be- 
cause the evidence appears to be clearly 
inconsistent not only with the terms ofthe | 
complaint but. also with those of the 
‘question put to the accused, The case 
was tried asa summons case and he was 
asked to show cause why he should not be 
convicted upon a complaint that he had 
plied his motorcar for hire from Mayava- 
tam to Tanquebaron the 27th, 28th and 
29th March 1925 without obtaining .a 
license. Although however the terms of 
the complaint were not supported by the 
prosecution evidence, a defence witness 
was examined who deposed that the accused 
was in the habit of letting out his car 
for hire to Vakils, Mirasidars and others 
wishing to engagé a car for a trip from 
Mayavaram. It may be taken, therefore, 
that the accused in: this case admitted - 
hiring. out his car for journeys from- 
Mayavaram. In the other case (C. O. No, 
200), the question put to the accused was in 
similar terms and the evidence was in. 
consonance with it. In both the cases . 


-only the first portion of s. 166 (1) would 


apply because admittedly there is no proof ` 
that the vehicles were used for er 


wet 


ar wo ~ 
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passengers or goods at separate fares or 
rates, Accordingly the question we-have 


to decide is whether a person. who lets ` 


out his car for hire in Mayavaram, which 
is ‘a Municipality, must obtain a license 
from the Tanjore District Board’ if the 


car travels beyond the Municipal limits ~ 
and traverses any of the District Board - 


Roads. The argument of Sir K. V. Reddi 
for the District Board is that a vehicle 


plies for hire on a public road if it ig made: 


use of asa hired vehicle on that road, so 


that itis, not a necessary condition that’ 


the actual hiring should take place upon 
that road. The alternative view is that 
the plying of a motor vehicle for hire 
means the act of waiting. for soliciting 


custom,. and that, therefore, so soon :as any. 


person has hired it the aèt of plying for 
hire is complete. If this be so, that- act 
was committed, if at all,’ within the 
Municipality of Mayavaram, and not 
within the District Board area, so that no 
license would be required from the District 
Board and these cases would fail. . 

. We have no doubt that the latter is the 
correct view. The phrase ‘to ply for hire’ 
is used inthe English as well as in the 
Indian enactments relating to hackney 
and stage carriages, and we have been 
shown no reason why the same significa- 
tion should not be attached to it in India 


as in England. Our attention has been: 


drawn to. three English cases. In the 
earliest of these, Clarke v. Stanford (1), 
the question which arose was whether a 
carriage which stood on the premises of 


a Railway Company to await the arrival | 


of trains, with the object of convéying 


any, passenger who chose to hire. it, was. 


plying for hire within the meaning of 
the Metropolitan Public Carriage Act of 
1869. The case turned upon -whether the 
“Railway premises, not being a public place 
were a place in which a vehicle could be 


gaid to ply for hire, and. although that. 
question does not arise’ here, it is clear. 


-from the judgments that ‘plying for hire’ 


was .taken to mean the act-.of soliciting. 
custom. This is made clear too in Sales v. 


Lake (2). Certain persons arranged to.run 
‘a. charabanc from Londvn to Brighton, all 
seats being booked and tickets paid for 


‘ (1) (1871) 6 Q. B: 357; 40 L. J, M. O. 151; 4 L. © 
9:19 W, R, 846, O 2 > 


| (2) (1922) 1 K. B. 553; 9I L. J. K. B. 563; 126 L. T, 
636; 86 J. P, 80; 20 L, G. R. 259; 66 B. J, 453; -38 T, 
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¿or waiting must 


, waiting to 
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beforehand and no other passengers being 
accepted. The charabanc started from 
Grosvenor Gardens, where: it was joined 
by passengers with their tickets, and the 
-question was whether it was astage carriage 
-plying for hire at that place. This question 
‘was answered in the negative, Lord 
Trevethin, ©. J., éxpressing the view-that 
a carriage could not accurately be said 
to ply. for hire unless two conditions were 
satisfied “ (1) There must be a soliciting. 
or waiting to secure passengers by the- 
driver or other person in control without ` 
any previous contract with them, . and (2) : 
the owner or person in control who is 
engaged inor authorizes the soliciting. 
be in possession of a 
carriage for which he is soliciting or 
obtain passengers.” Mr, > 
Justice Avory delivered himself to the. 


same effect. This case is, therefore, 
authority not only for the view that 
‘plying for hire’ is an act which re- 


sults in the vehicle being hired and not 
an act consequential upon the hiring but 
also fora distinction between plying for 
hire, that is obtaining passengers on' the 
spot and without any previous arrange- 
ment, and merely letting out a car for hire 
by previous arrangement. The -third 


‘English case, Leonard v. Western Services: 


Lid. (3), affords a fairly close ‘parallel with 
the circumstances now in question. A lady 
purchased areturn ticket by motor omnibus 
from Newport in Wales to Risca, travelling 
to Risca by one of the omnibuses of the . 
Company. and returning by another; The. 

omnibuses were licensed to ply for hire in ` 
Newport but’ were not so licensed in Risca. ° 


“The question was whether the return omni: 


bus, in accepting the lady as æ passenger 
on the’strength of her return ticket, was 
plying for hirein Risca. This point wag’: 


‘found against, Lord Hewart, O. J .. observing - 
: “There is no occasion for soliciting passeng- 


ers. within the district (Risca). lt is not 
open to the omnibus driver by diligence- or. 
by skill to attract to his employers the 


-customers of other employers. There is; 


therefore, no * plying for hire in the District, -- 

hiring 
-And Salter, J., said. “Without attempting 
any exhaustive definition of the expression; 


: [think that in order to constitute ‘plying’. 


for hire’ within the meaning of the Acta’. 
there must be a general invitation ky the 
person in charge of the vehicle .to the mems 


- (8) (1927) 1 K, B; 702; 96 Led, K, B; 213, ~ 


having already been done. - “| 


446: 


bers of:the public to make contracts. with 
him for carriage in the-vehicle.” ` 

It- is. quite clear from these ‘decisions 
that the act of plying for hire can only 


be done atthe place. and: time that the: 


hiring is effected, in the present instances 


at Mayavaram—and that is.a sufficient find- - 


ing to dispose of these cases. We do not 
need:to enter into the question asto what 
precisely the act consists in; but -it is 
clear that not every case-of hiring outa 
vehicle will fall within its meaning. We 
dismiss the criminal revision cases. 

V. N. V. Petition dismissed. 


——— 


“LAHORE HIGH COURT. 

CRIMINAL APPEAL No. 1035 or 1927. 

- November 4, 1927.. 

Present:--Mr. Justice Dalip Singh. 
ALLAH: DIN alias DINA—Convict— 

APPELLANT ton 
- versus 
EMPEROR— RESPONDENT. ° 


. Penal Code (Act XLV, of 1560), s. 75—Previous con- 
viction very old—Enhanced sentence. _- 


An enhanced sentence under s. 75, Penal Code, 


should not be passed where the previous conviction 
| took place as much as 12 years.before the subsequent 
one. and: there is only one previous offence. 
Oriminal appeal from an. order of the 
Sessions Judge, Lyallpur, dated the 12th, 
_ August, 1927. l : 
Mr. Jalal-ud-Din, forthe Appellant.. 
Diwan Ram Lal, Assistant Legal. Re- 
membrancer, for the Respondent. 


‘JUDGMENT.—The appellant Dina: 
has- been convicted’ by the learned Sessions: 
Judge under s: 420 of the Indian 
Penal Goddand also: under-s; 468 of -the- 
same Code and, because of'a-previous cor- 
vietion under s; 395 more than twelve years 
before this case, s.75 of the Indian Penal- 
Code has- been applied. He-has been sen- 
tenced: to eight. years’ Tigorous imprison- 
ment: and; four years’ rigorous imprisonment, 
respectively- on the two charges, the sen- 
tences.to run concurrently. | 

As regards the question of forgery; the 
story for- the prosecution is that Dina, ac- 


companied by one-Mahen, persuaded Fateh- 


- Ali to partwith Rs. 300: on the ground’ 
that the'niece. of Mahen would get a. 
divorce from her husband. Ohiragh and: 
marry:ethe: son of Fateh Ali, Later a 
forged: déed- was. produced by Dina appel“ 


lant and handed over to: -Fateh:. Ali ‘and 


+ 
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the latter was made fto part with a: 
further; sum of Rs, 250 by way of’ 
payment to Mahen with whom the 
niece was at that. time residing. As 
nothing happened after this 
went to the village of Mahen- and: deman- 
ded the woman in marriage: Mahen there-- 
upon denied that Chiragh had divorced 
the woman and- repudiated: the divorce. 
deed. After inquiry it appeared that 
Chiragh had -not divorced the woman and 
Fateh Ali lodged -a complaint: 
Mahen and Dina for cheating and for- 
gery, Mahen has been acquifted. Fateh 
Ali complainant is undoubtedly an unreli-. 
able witness. He firstof all. made a com- 
plaint against.Mahen and his wife alone: 
alleging .a somewhat different. story. But 


. his. story does not stand alone and I see’ 
- no reason, and the learned Sessions Judge. 


saw none, for disbelieving the evidence.of' 
Hussain Bakhsh (P. W.No. 7) as to the- 
part played by Dina in the forgery: That 
the deed is forged. is proved beyond all. 
doubt as the thumb-mark purporting to- 
be: that of the husband of the. woman has 


been proved; to be. that of one Fazal Shah. | 


and similarly the thumb-mark: purporting: 
to be that of Nura has-been proved to be 
that of one Roshan since deceased. More« 
over thereis nothing to show why Dina. 
should have been implicated: if: he had‘no. 
hand: in this matter at all. 


Ali complainant and Dina. The fact that 
Mahen was acquitted, has nothing to do 
with the question of the-guilt of Dina, I, 
therefore, consider that Dina las been. 
rightly convicted: both under's. 468 and: 
under s. 420 of the Indian Penal Code. I 
must, however, again repeat, as I have 
frequently had-occasion to, that I depre-. 


cate theuse ofs. 75 of the Indian Penal: 
Code. when the: previous.offence. took- place. . 


as much as.twelve years before: the present 
one and there is: only one previous offence. 
I, therefore, consider thats. 75- should not 
have. been used'at allin the case, though 
technically no. doubt itt could be used, 
Counsel for the appellant did not argue 
the point. of’ sentence. at all, but I accept 
the appeal to-this. extent that Ireduce the: 
sentence passed on Dina to one of four 
years’ rigorous imprisonment under s, 420, 
The sentence under s. 468° of four years’ 


rigorous imprisonment: will stand and: the 


sentences. will run: concurrently. 3 
BL, Sentence reduced, ~- 


Fateh. Ali- 


against. 


There is no. 
` enmity alleged or proved: between Fateh. 


` 
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‘LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 720 oF 1927. 
October 26,1527... 
Present:—Mr., Justice Agha Haidar. 
KARAM ILAHI—Accusap —APPBLLANT 
~- VErSuUsS - 
EMPEROR— RESPONDENT. 
` Penal Code (Act XLV of 1860); s 804—Murder— 
« Single blow—Sudden: quarrel— Sentence. 

In a quarrel between the accused's wife and his bro- 
ther’s wife, the latter abused the accused’s daughters, 
whereupon the accused hit her a single violent blow 
with astick which he picked up there and then. 
The woman died of her injury the following day. There 


“was no feeling of enmity between the accused and-the 
deceased : 


Held, that the quarrel being unpremeditated and ` 


the blow having been struck in the heat of passion, 
a. severe sentence was not- called for, and that a 
sentence of three years’ rigorous imprisonment would 
meet the ends of justice. [p 450, col. 1] 


Criminal appeal from an order of the 
Magistrate, First Class, withenhanced powers 
under s. 30 of ths Oriminal Procedure Code, 
Multan, dated the 4th June, 1927. 

Mr. N.C. Mehra, for the Appellant. 
` Mr. B. H. Bevan Petman, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—Karam Ilahi has been 
- convicted under s. 304,: Part II of the 
Indian Penal Gode and sentenced to 
seven years’ rigorous imprisonment with 
four months’ salitary confinement. 
come up-in appeal to this Oourt. 
. The story for . the prosecution is very 
simple. 
lant and Ali Muhammad. They have got 
houses-in the same enclosure. In that 


enclosure there, is an oven which is used © 


by the village people for baking - their 
` bread: There was quarrel over the baking 
- of bread between the wife of the accused, 
- Musammat Begam and Musammat Natho, 
the deceased woman. In the course ‘of 
that- quarrel there was the inevitable 
exchange of abuse between- these two 
women. Karam Ilahi happened to be 
- present.” He lost his temper when he 
heard Musammat Natho abusing his 
daughters and in a ‘fit of- passion 
- hit her with a stick which he picked. up 
there andthen. The blow -unfortunately 
fell-on the woman’s head with the result 
that. her skull. was fractured and she 
succumbed to her injuries ‘the following 
day. This was at about 10 or 11 a.m. », 00, 
the 4th of May, 1927. 

On the following day Ali Wahana 
the husband of the deceased woman, made 


the First Information Report at the thang. 


E 


Rapa Waa v. EMPEROR, 
-In that report he hairated the feats slated 


“after the ‘First Information - Report 
“been lodged, the members of -the family 


. the quarrel and further says. 


He has ~ 


There are two brothers, the appel- 


ASE 
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above and‘ asked the Police to make au 
investigation. It appears, however, that 
had 


and their friends pvt their heads- together ` 
and tried their ‘best to ‘screen Karam 
Ilahi. The witnesses for the prosecution 
tried to save the accused and putforward 
quite a different story sayingthat Musammat 
Natho fell down from the roof of her house 


-while she was plastering it and thus met 


her death as a result of the injuries caused 
by the fall. 

A number of defence witnesses also have 
come forward. They say that they saw the 
woman falling down from the roof of the 
house. One of them Rahim Bahksh makes 
an awkward blunder so far.as the defence 


is concerned and puts the occurrence at 


sometime near the evening which is not 
the case either for the prosecution or . for 
the defence. One witness, however Musammat 


- Begam the wife of the accused has}through~ 


out been consistent and her story. is. per- 
fectly clear and cogent. She “mentions 
‘that, her 
husband Karam Ilahi, in a fit of ungovern- 
able .pagsion hit a blow on the head. of 
Musammat -Natho. Ali Muhammad, the 
brother .of the accused appellant, who 
appears as a witness for the prosecution, 
has admitted. that. there had been some 
quarrel now .and again between Musammat 
Begam.and, her husband Karam Ilahi,-but 
this: was only after the charge had’ been 
framed and then he wasrecalled for the - 
purpose of Cross- -examination. It is signifi- 


. cant that, in the evidence which he gave 


earlier, on the 10th of May, 1927, he does 
not make any -mention of any such 
quarrels between Musammat Begam and 
her husband, the appellant. Severalof the 
defence witnesses refer to these domestic 
quarrels between Musammat Begum and 
the appellant.. But, considering the social 
position of these people and their rough 
and tumble domestic life, I am not prepar- 
ed to attach much importance to these | 
bickerings.- Certainly I am not prepared 
to believe that as a result of these quarrels 


“the wife -would deliberately. - perjure -her- 
self to get her own husband convicted of 


a serions ‘offence. The fact’ of the matter, 
as already stated is that this woman did not 
like ‘to perjure herselfe in ‘order : to screen’ 
her husband and has given a consistent 
yersion of the affair throughout, While 
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the witnesses for the prosecution as well 
as for the defence have been trying their 
best to save the appellant. In my opinion 
the guilt of the aceused is 
all reasonable doubt. ~ fe 

The question of sentence is not an easy 

“One to decide. Ali Muhammad, the brother 
of the appellant and husband ef the deceas- 
ed woman, says that there was no enmity 
between Karam Ilahi and Musammat Begam j 
that they had all been living amicably to- 


gether in the same enclosure and that the’ 


appellant had no feelings of enmity towards 
Musammat Natho. It appears that, as a 
result of the exchange of abuse between the 
womanfolk, Karam Ilahi hit the deceased 
woman with a stick while he wasin such a 
fit of temper that he could not control 


himself. There was only one blow struck, ` 


but it must have been-struck with consider- 
able violence according to the medical evi- 
dence, seeing that it practically- smashed 
the skull of the deceased woman. There is 
| not the slightest suggestion anywhere that 
‘any previous ill-feeling existed between the 
appellant- and the deceased woman. The 
quarrel certainly was not premeditated and 
the unfortunate incident happened in the 
heat of passion. BO 
“Without in any way minimizing the 
seriousness of the offence and having regard 


to all the circumstances of the case, I think - 


a sentence of three years’ rigorous imprison- 
ment would meet the ends of justice. With 
this modification I dismiss the appeal. 

N, H. Sentence reduced, 


TO Cena 


` 


LAHORE HIGH COURT. 
Oriminat Revision Oase No. 1268 oF 1927, 
October 7, 1927, 

Present:—Ñir Shadi Lal, Kr.,. Chief J ustice, 
BABU MAL—OO0MPLAINANT—PETITIONER 
TETSUS 
GHASI AND OTHERS—ÅCCOSED— 

-RESPONDENTS. f 
(Act V of 1809), se. 288, 
489—Revision—Acquittal, interference in—Practice— 
‘ Offences of mischief and riot—Joint trial —Misjoinder 
of charges. ; : 
‘The Court of Revision will not ordinarily interfere 
with an order of acquittal, in 


Criminal Procedure Code 


‘they do not ferm part oof the same transaction and 
the persons accused are not the same is bad for miss 
pinder of charges’, : y 


BABU Mat. v, Gizast. 


proyed beyond - 


arise, Th Up a: 
‘the injuries of their kingmen, 


[10% I. O. 1997] 


Case reported by the District Magistrate, 
Gurgaon, with his No. 1150 of 25th July, 
1927. ee | 
REPORT.—FACTS.—The accused were 
challaned by the Sub-Inspector of Police 
under se, 429, 147 and 325, Indian Penal Code. 
The facta are that a cow owned by the com- 
plainant trespassed into his field of jowar. 
Accused No. 1, Ghasi killed her by giving 
her several blows. Net Ram stepherd in- ` 
formed the complainant of it who accom- 
panied by his brother. Lachi Ram and his 
father Tika Ram repaired to the ‘place of 
occurrence and found the cow dead. Later ` 
on they were beaten by the accused very 
mercilessly when they complained to the 
accused about the killing of the cow. `À 

GROUNDS —The questions are whethe 
there is sufficient ‘cause to report the case 
under s. 438, Criminal Procedure Code, or 
to move Government to appeal against the 
acquittal of Ghasi, accused No.. 1, on the 
charge of mischief for killing the cow, and 
whether application should be made for 
enhancement of sentence for the beating 
of Babu Mal and Lachhi Ram. The facta 
are clear and fully proved. i 

Ghasiin a fit of rage killed a cow which 
trespassed into his field. The owners, Babu 
Mal and Lachhi Ram, apparently set obout 
Ghasi and-Tundlla and inflicted some slight 
injuries. Ghasi’s party then fell upon Babu 
Mal and Lachhi RamiandBabulRam received 5 
injuries and Lachhi Ram 11 (two: head in- 
juries and one neck injury). _ The lower 
Court finds that the brutal killing of a cow 
is hot mischief because it is done by a 
Hindu who cannot intend the death of a 
cow. Thisismost mischievous Nonsense, 
Intention is no part ‘of the ingredients of 
mischief and the idea that all Hindus are 
perfect followers oftheir faith is an absurd 
contention. As for the subsequent assault 
the owners of the. cow fell upon the brutal _ 
perpetrator of this gratuitous actot cruelty 
and this the lower Court finds only the - 
natural thing for them todo. They did not 
beat the accused much and itis obvioug 
that no right of self-defence arose that 


` could justify the subsequent trouncing 


which the five convicted ‘persons gave to 
the owners of the cow. As a matter of 
fact the two men who were beaten by the 
owners of the cow have been acquitted and 


-thei i ; i 
A joint trial for offences of mischief and riot where - Oaly their friends have been convicted eo 


that the question of ‘self-defence doeg not 
They came up afterwards to avenge 
The lower 
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Court, after convicting five persons under 
5. 147/323 released them under s. 562, Orimi- 
nal Procedure Oode. 3 

The net result ig, therefore, that the man 
who beat a cow to death goes scot-free and 
his friends who gave a sound beating to 
the owners of the cow are bound down under 
8.562, Criminal Procedure Code, This sort 
of thing will only encourage crime and 
cruelty. i 

The file of the case is, therefore, forwarded 
to the High Court with the request that 
the orderof the lower Court be sat aside 
and a re-trial of the case be ordered. 

Mr.. Ram Lal, for the Petitioner. 

Mr, B. A. Cooper, for the Respondent. 
= ORDER.—The. reasons given by the 
District Magistrate for recommending a 
re-trial of the case are not sound and cannot 
be accepted. If an accused has been 
wrongly acquitted the order of acquittal 
can be set aside on an appeal by the Local 
Government under s.417 ofthe Oriminal 
Procedure Code. The Court of Revision 
does not. ordinarily interfere with an order 
of acquittal] : ngi i 

There is, however, a legal defect in the 
trial of the case which has not been notic- 


ed by the ‘District Magistrate. It appears. 


that the offence of mischief was quite a 
separate transaction from that of riot, and, 
as the ‘same persons were not accusedin 
both the transactions, the trial was bad for 
misjoinder of charges, 

I accordingly quash the proceedings and 
direct that the twoj offences shall be tried 
separately. 


aR, L, Proceedings quashed, 


NÊHAH SINGA t; EMPEROR.. 


- four years’ rigorous imprisonment. 


' gions of s. 
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Criminal revision from anorder of tha 
Soros Judge, Oattack, dated the26th May, 
1927, 
Mr. A. B. Mukerjee, Government Pleader, 
for the Crown. Lo 
JUDGMENT.—Radhia alias Gopia 
Bhoi alias Kandi-has been convicted by the” 
learned Sessions Judge under s. 3y7 of 
the Indian Penal Code and sentenced to 
This 
is an application on behalf of the Crown 
for enhancement of the sentence on the 
ground that the minimum sentence pro- 
-vided. for by’s. 397 is seven years’ rigorous, 
imprisonment. Having regard tothe provi- 
397 the sentence must be 
enhanced from four years to seven years’ 
rigorous imprisonment. 
ALN. A. ` Sentence enhanced. 


LAHORE HIGH COURT. 
OximinaL AppzaL No. 1205 or 1926, 
. April 8, 1927, a 
Present:—Mr. Justice Broadway and --  . 

. -Mr, Justice Agha Haidar. ; 

~ NIHAL SINGH AND OTEHRS— AOOUSED — 
APPELLANTS 
; yersus oon 
EMPEROR—Resronpent. . 

Penal Code (Act XLV of 1860), ss. 149, 300, 802, 
$95—Unlawful assembly—Fatal assault by some 
members—Common intention—Sudden quarrel~ Sen- 
tence, i SN - 

The deceased, a village goldsmith, -who was ob- 
structing the view of a proprietor in the village at 
a wrestling match was abused by the latter and 
‘returned the abuse. On this the proprietor asked. 
his relations to kill (mar do) “these goldsmith dogs". 
On this four of his relations stood up, two out of 
whom belaboured the goldsmith with dangs causing - 
fatal injuries in the heads of which the goldsmith 


_ died the next merning. The other two beat a person 


PATNA HIGH COURT.. 
Criminat Revision No. 520 or 1927. 
August 29, 1927, 

Present:—Myr, Justice Kulwant Bahay 
and Mr. Justice Allanson. 
EMPEROR—Petitione 
versus l 
RADHIA alias GOPIA BHOI alias KANDI 
+ © —OprosiTs Parry, 
Penal Code (Act XLV of 1860), s. 897—Minimum~ 
sentence—Seven years’ rigorous imprisonment. 
A person convicted under s, 897 of the Penal Gada 


cannot. be sentenced for a period of imprisonment - 
legs than, seven yègrs, - 


who tried to stop the assault, The proprietor cone” 
tinued shouting to his relations but did not strike: 


_ any blow himself: 


Held, (1) that when -at the behest of the proprietor, 
the four relations-arose -for the assault, they intend- ` 


“ed at least to inflict grievous hurt on the goldsmith, 


and being five in number including the proprietor, 
they all were guilty under ss. 325/149, Penal Code; [p. 
453, col. L] Kan 

(2) that the two relations who struck dangs on the 
head of the goldsmith were in addition guilty of 
murder in that their attack on the goldsmith was 
made either with the intention of causing death or 
such bodily injury as they knew to be likely 
to cause death, but that as the elements of pre- ' 
paration and premeditation were absent, the ends 
of justice would be met by a sentence of transportas . 
tiga for lifa |p. 453, cal, 2, 


452 
Criminal appeal from an order of the Addi- 
tionalSessions Judge, Lahore, dated the llth 
November, 1926. < aes 
Dr. Nand Lal, Messrs. Saunders and Brij 
Lal, for the Appellants.. ` , 
- Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent.’ '/ 1 & 
JUDGMENT. me : 

Agha Haidar, J.—Thefive appellants 
before us are Nihal Singh’and histwo sons, 
Teja Singh and Banta Singh, and two other 
persons, namely, Ram Singh,and Banta 
‘Singh son of Hira Singh. They have all been 
convicted under ss, 302/149, Indian Penal; 
Code. Teja Singh and Banta Singh, sons” 
of Nihal Singh, have been sentenced .to 
“death and NihalSingh and Banta Singh 
sons of Hira Singh have been transported. 
for life under es. 302/149, Indian Penal 
Code. Under ss. 325/149, 
Code, all the five appellants are also sen- 
tencedto three years’ rigorous imprison- 
ment. 

The record is also before us for the con- 
firmation of the death sentences passed 
upon Teja Singh and Banta Singh under 
the provisions of s: 374 of the Code of Ori- 
minal Procedure. a 

Briefly stated -the-story for the. prosecu- 
tion is that on the 8th of, August, 1926,. at 
about 7 P. m. there was a wrestling match 
going on between-some boys of the village. 
The match was being watched by a number 
of people. estimated to ¿be between 50 
‘and 60. The deceased Bishan Singh son of 
Chanda Singh was a Sunar by occupation 


and, therefore, a kamin.. All the appellants: 


are Jats of the village.. -It happened that. 
Bishan Singh while watching the wrestling” 


matecb:-obstructed the’ view of Nihal Singh ` 


who is stated to be anold.man of about. 
80 and who happened to be watching the 
match.. On : this Nihal Singh. ‘abused 
Bishan Singh and ordered him to getout, 
of the way. Bishan Singh also retorted and 
used some abusive language. On-this Nihal 
Singh considering. himself. insulted and 
humilated by akamin lad stocd _ up ard 
called out to his sons and ethers to. kill- 
(mar do)" these goldsmith dogs:™ At this 
Teja -Singh and Banta Singh sons of Nihal 


Singh, BantaSingh con of Hira Singh and ` 
Ram Singh‘stocd up and began the as-- 


sault, Nihal Singh continued shouting to 
his youtg followers: but did’ not strike 
any blow himself. Banta Singh’ son of 


Nihal Singh inflicted the first blow on the’ 
head of the deceased and was followed by 


NW:HAL SINGH V. EMPEROR, 


Indian Penal. 
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Teja Singh his brother who gave another 
plow on the left temple of the deceased. 
Chanda Singh, the father of the lad Bishan. 
Singh, deceased, intervened and tried to 
keep off the assailants, but finding it of no 
avail threw himself upon the prostrate body 

of his son in order to protect him. The 
assailants, Banta Singh and Teja Singh 
son of Nihal Singh, according to the evi- ` 
dence, continued striking blows upon the 
bodies of thefather and son as they lay 
upon the ground. It does not appear, how- 
ever, that. Banta Singh son of Hira Singh 
and Ram Singh struck any blows either . 
to Bishan Singh deceased or tohis father 
Chanda Singh. At.thisstage Maghar Singh: ` 
one of the Jats who was present at the 
wrestling match, came forward with. a 
view to separate the assailants from Bishan _ 
Singh and his father, but Ram Singh and. 
Banta Singh son of Hira Singh beluboured 
him also with dangs. ; 
. The result of this. savage assault was’ 
that the deceased..Bishan Singh received ` 
three serious injuries ; one of the injuries 
left a contusion mark in front of the head 
measuring 4” x3”, asa result of which the 
skull had a fracture of rightside of frontal 
bone extending into right temporal bone, 
According to the evidence of the Civil 
Surgeon death. was due to fracture 
of the skull. Chanda Singh also received 
no less than eight injuries, and, accord- 
ing. to the medical evidence; two of 
these injuries, that is. to say Nos. 1 
and 2, were.dapgerous to life and griev- 


f 
f° 


‘ous. Maghar Singh’s injuries were also 


very serious, as according to the medical 
evidence among other injuries he received 
a contusion mark 3’x1"” with much swel- 
ling on the left forearm, the redius bone 
under this contusion being broken. The 
medical evidence is, therefore,- clear that 
Chanda Singh and Maghar Singh received 
grievous hurts. . . i 

After this fight Bishen. Singh’s friends 
and relations took himand his father Chanda 


“Singh to their house in the village, Bishan ` 


Singh lingered on during the night and 
expired on the following day at about 8 . 
aM. It wasa wet night and it had been 
raining also in the morning’ so that the 
First Informaticn’ Report was made at 2, 
pam. on the 9th of August, 1926, at the Police 
Station of Barki which is ata distance of 
six miles from the village -Thehpura, “the 
scene of the occurrence. It is stated on bes 
half of the appellants that the First Inform ` 


Pe 


` 
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ation Report was unduly delayed. Hav- 


ing regard to the atmospheric condition it 


cannot be said that-it was belated and that _ 
“down they continued hitting him. How 


the friends and relations of Bishan Singh 
were free to go tothe Police Station, leav-, 
ing him in this critical condition during 
the night. We have also the evidence of 
Tara Singh, an uncle of Bishan Singh, de- 
ceased, who states that they tried to take 
Bishan Singh to the Hospital, or to go out 
at night to lodge the First Information 
Report; but the accused threatened them 
with their dangs and would. not let them 
leave the village. 

These facts have been established by the 
evidence of the eye-witnesses, Tara Singh, 
Maghar Singh and Chanda “Singh. There 
is another witness also named Deva Singh 
who professes to bean eye-witness to the 
occurrence, but having regard to the fact 
that his statement was recorded somewhat 
late and he has failed to account satisfac- 
torily for the delay of five or six days which 
occurred before his statement was record- 


ed by the Police, it would not be, safe to 
place any reliance upon his evidence. © 


Chanda’ Singh and Maghar Singh received 
injuries and there can be no manner .of 
doubt that they were present on the spot. 


‘Tara Singh also was present ‘on the spot 


any injuries. 
- The evidence of these eye-witnesses is 
sufficient to prove the story as put forward 


although he was fortunatein not receiving 


by the prosecution. It may be mentioned, 


here that the evidence of alibi is worth- 
less. Now, the question- before the Court 
is as to what offence or offences the appel- 
lants have committed. The appellants are 
all Jats and, as stated above, Bishan Singh 
and his father are goldsmiths and, there- 
fore, kamins of the village. Bishan Singh 
was a lad of 18 only and it is notat all 
_diffigult to believe that the fact of his using 
abusive language towards ‘an old Jat of 80 


- in the presence of alarge assembly must 


have caused very considerable’ resentment 
and annoyance to Nihal Singh. and his ad- 
herents who are all Jats. “When, at the 
behest of Nihal Singh the appellants rose 
and made ready for the assault there can- 
not be any doubt that they all intended 
at least to inflict grievous hurt upon-Bishan 
Singh deceased and being five in number 
including Nihal Singh thecase comes under 
ss. 325/149, Indian Penal Code. 

_, But the case ofthe two. sons of Nihal 
Singh, i. e, Banta Singh and Teja Singh, 


NIHAL SINGH Y, EMPEROR; . 
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stands upon a.different footing. They 
struck blows with lathis on the head of a 
defenceless youth of 18. Even whem he fell 


| 


reckless and violent was the attackcan be 
judged: from the fact that when the father 
of Bishan Singh fell upon him, in order 
to protect him they continued their assault 
and inflicted very savage injuries both 
upon Bishan Singh as well as on his father 
Chanda Singh. Their caseiiclearly comes 
under s. 300, Indian Penal Codé in that 
the attack upon Bishan Singh which result- 
ed in his death was committed either with 
the intention of causing. death or such 


‘bodily. injury as they knew to be likely to 


cause death. No exception ‘under s. 300 
applies to the facts of the case, so far as ; 
Teja Singh and Banta Singh sons of Nihat 
Singh are concerned. = 
The quarrel which ended so fatally was 
begun’ by Nihal Singh who used abusive: 
language and ordered his sons and others: 
to killthe deceased. There is no evidence 
whatsoever on the record to show that 
either Bishan Singh or any one of his party: 
had ‘even an ordinary stick in his hand. 
The appellants did not receive any injury. 
whatsoever. Thus it appears from the 
record that the fight was throughout.a one- 
sided affair. . The appellants were the 
aggressors and Bishan Singh and his father: 
and afterwards Maghar Singh- were the’ 
victims of the appellants’ attack. . 
The question now is what punishment 
should be awarded to the five appellants, 
Teja Singh and Banta Singh, who struck 
dangs on the head of the deceased which’ 
resulted in his death are undoubtedly 
guilty of murder under s. 302, but, having 
regard to the fact that the elements of pre-. 
paration and premeditation are absent, the: 
ends of justice would be met if the sentence 
of death is altered to that of transportation” 
for life. Nihal Singh who was at the ‘root 
of the whole trouble and. ordered the fatal 
assault, deserves no sympathy. He is an 
old man of 80 and ought to have known 
better. He let loose his sons and friends 
upon an unarmed lad of 18 and must, there- 
fore,‘ take the consequence. I, therefore, 
maintain his conviction and sentence him 
to seven years’ rigorous imprisonment’ | 
under'ss. 325/149 of the Indian, Penal Code, 
as he must have at least. contemplated an 
‘offence under s. 325 when he gave his word 
of command. .- š al 
- The appeal of Banta Singh son of Hira 


= 


dpa 


Bingh and Ram Singh is allowed to this 
extent that the sentence of. transportation 
for life passed upon them is set aside and 
in- place thereof they are convicted and 
sentenced toseven years’ rigorous imprison- 
ment under ss, 326/149 of the Indian Penal 
- Code, along with Nihal Singh. 
: Teja Singh and Banta Singh sons of Nihal 
Singh are also guilty under as. 325/149 of 
the Indian Penal Code. They also deserve 
punishment under that section. I, there- 
fore, convict them under ss. 325/149 and 
sentence them to seven years’ rigorous im- 
prisonment. This sentence, however, would 
yun concurrently with the sentence of trans- 
portation for life. 


The result is that Nihal Singh’s appeal is - 


allowed to this extent that the sentence of 
transportation for life passed upon him by 
the learned Sessions Judge under ss, 302/149, 
‘ Indian Penal Code is set aside and his con- 
viction under sa. 325/149, Indian Penal Code, 
_ ‘is maintained and he is hereby -ordered to 
suffer seven years’ rigorous imprisonment 
under those sections. Teja Singh and Banta 
Singh, sons of Nihal Singh’s appeal is allow- 
ed to this extent that 
sentence of death passed upon them 
under s. 302, Indian- Penal Code, by the 
learned Sessions Judge, they are sentenced 
to transportation for life. Underss, 325/149, 


Indian Penal Code they are also guilty and. 


are sentenced hereby to seven years’ rigo- 
rous imprisonment. This sentence is to run 


. concurrently with the sentence of transpor- . 


tation for life. Banta Singh son of Hira 
Singh and Ram Singh's: appeal is allowed 
to this extent that the sentence of transpor- 
tation for life passed upon them by the 
learned Sessions Judge is set aside and 
they are hereby convicted under as, 325/149, 
Indian Penal Code, and sentenced to seven. 
years’ rigorous imprisonment. 

» Broadway, J.—I concur‘in the above 
order. ; 


N. H. Sentence reduced, 


ee 


LAHORE HIGH COURT. | 
OriminaL Reference No. 1463 or 1927, 

November 11, 1927. f 

Present —Bir Shadi Lal, Kr., Chief 

Justice, 4 
MOHAMMAD ZAMAN AND OTBERS—ÅCCUSED 
| — PETITIONERS 
versus : 
EMPEROR— RESPONDENT. 


Criminal Proceduré Code (Act V of 1898), s8. 250, 


MUHAMMAD ZAMIN-D. EMPEROR, . 


instead of the. 


ant, 


ra 
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562—Aceused released under s, 562—Order- of come 
pensation, legality of. 

A person released under s. 562, Criminal Procedura 
Code, cannot be ordered to pay compensaticn to the 
complainant. , i 

Case reported by the District Magistrate, 
Attock District, Campbellpur, with bis No. 
3919-G of 1927. . 

REPORT.—FAOTS.—Abbas Khan com- 
plainant was taking away the animals of the 
atcused for the purpose of impounding them 
because they had trespassed into his lands, 
The accused interfered, in the way, beat 
Abbas Khan and rescued the animals, 
One of the injuries inflicted was of a 
grievous nature. The complainant remain- - 
ed in the Hospital for 20 days. The accused 
was challaned under s. 325, Indian Penal 
Code. Rahim Ali was acquitted and 
twoxothers convicted and ordered to exe- 
cute bonds with sureties. under s. 562, 
Criminal Procedure Oode, and also to 
pay Rs. 25 as compensation to the com- 
plainant. | f 


. GROUNDS.—The order of the Magis- 
trate is obviously illegal as regards: the 
accused who were convicted. It appears 
that the compensation awarded to com- 
plainant must have been intended as a 
fine to be recovered from the accused.. If ` 
that isso then it would appear that the. 
accused were punished by fine in addition - 
to being bound down under s. 562, 
Criminal Procedure Code. This is illegal 
as that section of the Criminal Procedure 
Code can only be applied when no punish- 
ment is inflicted. ; 

Inasmuch as the order of the Magistrate 
is not legal the file is, therefore, submitted 
to High Court with a view to the said order 
being set aside by the Hon'ble Judges in 
so far as it relates to the paying of com- 
pensation. . - 

Mr. Farrukh Hussain, for the Complain- 
ant-Respondent. 


ORDER.—The convicts, who were releas- 
ed by the trial Magistrate under s. £62, 
Criminal Précedure Code, could not be. di- 
rected to pay compensation to the complain- 

The order .is obviously illegal and 
must be set aside. - š 
It-appears that the complainant made an 
application to the District Magistrate pray- 
ing that the order under s. 562, Oriminal 
Procedure Code, be set aside and that 
suitable sentences be awarded to the con- 
victs. -But the District Magistrate has not 
dealt with that application, My order 
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shall not preculde him. from adjudicating 
‘upon that application, . ` : f 


Bil o Order set aside. 


LAHORE HIGH COURT. 
ORIMINAL Revision Petition No. 868 


or 1927, 
< November 14, 1927. 
Present :—Mr. Justice Broadway. 
MOTI LAL aso OTHERS—ÅCGUSED — 
PETITIONERS ` 


? VETSUS . i 
EMPEROR tHrover BISHEN OHAND 
_AND ANOTHER~-COMPLAINANTS— 

_ RESPONDENTS. 

Criminal Proceddre Code (Act V of 1898), ss. 202, 
208—Preliminary enquiry—Calling on accused to show 
. cause against issuing process, legality .of—Discharge 
of accused—Further enquiry, when to be ordered. 

"It ig incongruous to, call ona person accused of 
an offence to show cause against process being issued 
-against him when proceedings under s. 202, Oriminal 
Procedure Code, are in contemplation. [p. 455, col. 2.) 

- Chandi Charan Mitra v. Manindra Chandra Roy 

(2), followed. ; i . 

dn re Tukaram Udaram (1), distinguished. - 

Further enquiry after discharge is improper unless 
the order of discharge is - manifestly . perverse or 
foolish or is based upon 8 record of evidence which 

is obviously incomplete. [p. 456, col. 1.] f 

Emperor v. Kiru (4), followed. 
Peary Lal v. Sagar Mal (3), distinguished. me 

- Petition for revision against an order] of 
the Additional Sessions Judge, Delhi, dated- 
“the 29th April, 1927, reversing that of the 
Magistrate, First Class, Delhi, dated the ord 
‘March, 1927. ; i 

Dr. Nand Lal, for the Petitioners. 
Lala Moti Sagar, R. 8., and Mr. Nawal 

Kishore, for the Complainants. 


JUDGMENT.—A complaint under ss. 
$92, 347/348 and 477,. Indian Penal Code, 
‘was instituted by certain persons against 
the petitioners. The Magistrate decided 
to make an enquiry before 
cess and took action under s. 202, Criminal 
Procedure Code. At the same time notice 
was issued to the petitioners : to be present 


although it does not appear that they wera ' 


‘allowed to do more than act as spectators of 
_the proceedings. After examining the 
witnesses produced by the complainants the 


Magistrate recorded a detailed and reason- - 


able order holding that no prima facie 
case had been made out against the peti- 
tioners and dismissed the complaint. The- 
spmplainant then moved the Sessions Court 


MOTI MAL #, BMPAROR, ` 


issuing pro- | 
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on the revision side, and the Additional 

essions. Judge ordered a further enquiry, 
as after’ a review of the evidence he came 
to a conclusion different from that arrived 
at by the learned Magistrate... 

Against this order the petitioners have 
come upto this Court under s. 439, Cri- 
minal Procedure Code, and on their behalf 
I have heard Counsel at length while the 
complainants’: Advocate have adresaed me 


- jneupport of the order for further en- 
, quiry. . 


Most of the ` authorities cited afford ne 
assistance and need not be discussed. It 
has been strongly urged that the Magis- 
trate acted against law in issuing notice 
to the petitioners and allowing them to 

. be present at the enquiry. This procedure 
is cartainly unusual. In re Tukaram Udas 
ram (1) the Bombay High Court held it 


was not illegal to call on. the person com- . 


plained against toshow cause, The Gal- 
cutta High Court has, however, taken a 
different view in, Chandi Charan Mitra v. 
Manindra Chandra Roy (2) a view that 
found favour with Fford, J., in Joginder 
Singh v. Agha Safdar Ali Khan (Or. R. No. 


1563 of 1926), and.it appears to mea little 


incongruous to call.on a person accused 
of an offence to show cause against pro- 


‘eess- being -issued against him when pro-. 
. ceedings under s.202, Criminal Procedure 


Code, are in contemplation. At the same 
time this alone would not induce me to 
interfere on revision unless there was 
reason to believe that it -had occasioned a 
miscarriage of justice. ` 


_ In the present case I am unable to see 
that the mere presence of the petitioners 


could have affected the evidence led by 
the complainants. The Magistrate recorded 
a detailed order showing that he had. con- 
sidered and weighed- all the evidence re- 
corded by him tand giving reasons for 
his being unabls to accept it as correct or 
true. 

The learned Additional Sessions Judge 
has also examined the evidence and as he 
thought’ the evidence worthy of credence, 
ordered a further enquiry. It has been 


acted- legally and reliance was placed on 
Pearey Lal vi Sagar Mal (3) which no 


(1) 6 Bom. L; R. 91; 1 Or. L. J. 102. e5 
72 Ind. Gas. 173; A. I R. 1923 Ual. 198, 36 C. L. 
J. dis; 27 ©. W. N. 196; 24 Or. L J. 333. 
(3) 97 Ind. Oss.-650; 49 A. 230; L. R. 7 A. 178; 27 Or, 
Led. 1130,25 A, L, J. 42; A I, R. 1937 AU. 34, 


argued that the Additional Sessions Judge _ 


P 
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doubt is to the point, Atthe same time 
it was laid down in Hmperor-v. Kiru (4) 
- by a Full Bench of the Chief Court that 
'* generally speaking further enquiry after 
discharge is improper unless the order of 
discharge was manifestly perverse or foolish 
or.was based upon a record of evidence 
which was obviously’ incomplete.” 


This has been followed consistently by 


this Court, see forinstance Dani v. Em- 
peror (5), Nabi Bakhsh v. Emperor (6) and- 
Karam Chand v, Mathra Das (7) and Iam 
unable to see ‘any reason’ for refusing to 
accept that as laying down the rule to be 
followed by this Court. The order of the 
Magistrate is not, and has not been called, 
perverse or foolish and it was not suggested 
that the. record of the ‘evidence. was 
incomplete. -The mere fact that the Ad- 
ditional Sessions Judge was prepared 


-to place-a different- value on the testimony © 


of the witnesses would not warrant the 


order passed by him. I, therefore, accept 


this petition and setting aside the order 
of the Additional Sessions Judge restore 
that of the Magistrate, dismissing the com- 


plaint, f in 


BL -> Order set aside. 
(4) 11 Ind. Cas, 132; 10 P. R. 1911 Or; 24 P. W. R. 
1911 Or.; 12 Or. L. J. 364; 205 P. L. R. 1911. `- 7 

(5) 60 Ind. Cas. 55; 22 Or. L. J. 199; 3 U.P. L. R. 
(L.) 11; 3 Lah. L. J. 97. : ~ 


(6) 56 Ind. Oas. 777; 1 Lah. 216; 21 Or. L. J. 521; 109° 


P, L. R. 1920; 8 P. W. R. 1920 Or. 
(7) 72 Ind. Cas. 369; A. I R.1923 -Lah..329; 24 Cr, 
L. J. 369; TP. W. R. 1923 Or. i 





LAHORE HIGH COURT. 
CRIMINAL MISOELLANEOUS Psririon.No, 
$ oF 1927. a 

l November 18, 1927. `- 
Present:—Mr. Justice Agha Haidar. 
-GOPAL SINGH—AcovseD—PETITIONER 
i ` versus ' k 

EMPEROR— RESPONDENT. . 

Criminal- Procedure, Code (Act V of 1898), ss. 476, 
526—Prosecution of witness for perjury—Transfer of 
case—Reasonable  apprehension—Impartiality ‘of 
-Magistrate. - : 

The proper time for taking action against a witness 
under s. 476, Criminal Procedure Code, is the-time of 
delivering the judgment in the case. as 


Ordering prosecution ofa defence witness under‘ 


s. 476, Oriminal Procedure Code, for an offence under 
s. 193, Pengl Oode, at the time his evidence is record- 


ed is bound to strike terror-in the heart- of defence - 
witnesses and is, therefore, a sufficient -ground for. 


transfer of thease, i.» er 


doPal SINGH 92` EMPEROR. 
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Where the action of the Magistrate is such as to 
create a reasonable apprehension in the. mind -of 
the accused that the Magistrate has made up his 
mind against him, the case would be - transferred i 
even though the Magistrate may have acted with per- 
fect impartiality. : - 


Petition, under s. 526 of the Criminal 
Procedure Code, for transfer of the case 
from the Court of the District Magistrate, 
Lyallpur, to some other Court of competent 
Jurisdiction in some other District. ` 
` Mr. Mukand Lal Puri, forthe Petitioner 

ORDER.—This is an application for 
the transfer ofacase. A len gthy affidavit 
has been ‘filed on behalf of the applicant - 
and it contains a lot of. verbiage. There 
are number of other allegations too, which 
have’ been met.by the learned Magistrate 


“who has submitted-his explanation. There 


is one ‘matter however on which, I am 
afraid, I cannot agree with the view of the 


learned “District Magistrate. A certain ~ — 


witness named Ganesh Das was being ex- 
amined and at theconclusion of the evidence: 
of this witness, the learned District Magis- 
trate ordéred his prosecution under s. 193, 
Indian Penal Code. The Magistrate further 
ordered that the witness may be detained 
in Court until ‘the ‘end of the hearing to, 
show cause why he should not be prosecut-' 
ed. Asa matter of fact at the conclusion of. 
the hearing of the case on that date he did 
formally order his prosecution, acting ap- 


-parently under the provisions of s. 476, 


Criminal Procedure Oode. The Magistrate _. 
in his explanation submits as follows :— > 
:“ The whole attitude and expression of: 
the witness showed so obviously that he was: 
telling a lie that the dignity ofa Court of 
Law: required that immediate notice should. 


be faken of the matter and I accordingly- 
212 


recorded the note referred to”. - 
"The ‘ Note * here refers to the Magistrate’s> 
decision_ordering action being taken under 


"8. “193, Indian Penal Code. In my opinion, 


= judical ‘to the defence ‘in’ the case, 


this action of the 


learned Magistrate, 


-however well-intended it may be, was to. 


say the least of it precipitate, the proper-- 
time, if he was-inclined ‘to take action’ 
against any. witness under s. 476, Criminal 

Procedure Cede, would have been at the ~ 
time of delivering judgment in the main 

case. My own view is thatsuch a step as 

the Magistrate took in the present case- 
is bound to strike terror into the heart of, 
the defence witnesses and under the circum- 
stances they would be most unwilling to. 
give evidence. “This. would be very pre-, 


i ‘In a 


{106 1, 0, 1927) 
sense the step taken by the learned Magis- 
trate is tantamount to condemning the 
testimony of one witness atleast as “false, 
before. the trial of the case had concluded.: 
This alone is sufficient to justify the transfer’ 
applied for [Golam Bari Gazi v. Yar Ali 
‘Khan (1)). 3 Y ; 

Having regard to allthe circumstances 


of: the case, in my opinion; it would be. 


better if the case were to be: transferred 
tothe neighbouring District of Sheikhupura. 
I feel certain, in my mind, that the learned 


Magistrate would have decided the case: 
with perfectimpartiality and according to his’ 


own lights, but the action taken by him. 
- against this particular witness was such as 


to createa reasonable apprehension in the 


mind of the accused person that the Magis- 


trate had made up his mind against him. 
The case may be transferred tothe neigh-" 


pouring District of Sheikhupura but it is 
. distinctly understood that the evidence so 
far as it has been recorded in the case would’ 
- stand good and only fresh evidence would 
be produced on behalf of the defence if 
the accused personsso wish. The-case has 
been dragged on for along time, whieh is 
regretable, and I trust that the Magistrate 
before whom the case now goes, would see 
io: ik that there are no adjournments and 
the case is disposed of as soon as possible. 
R.L Case transferred. 


(1) 86 Ind. Cas, 708; A. I: R.1925- Cal. 480; 29 O, 
W. N. 31626 Or, L. d. 832. z 
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not acaso for the infliction of the ‘extreme penalty, 
of the law, but for a sentence of transportation for 
life.. [p: 458; col.'2.}. ; < i 
Oriminal appeal from an order of ths 
Additional Sesston Judge, Multan at Dera 


‘Ghazi Khan, dated the 26:h May, 1927, . 


Mr. Bihari Lal, for the Appellant. ea. 
Mr. Des Raj Sawhny, Public Prossentor, 
for the Respondent. .- nr 
JUDGMENT.—Khandu appellant has ` 
been convicted by the Additional Sessions: 
Judge ‘of Maltan under ~s. 302, Indian. 
Penal Code, for having “cansed the death. 
of Yar Muhammad and has been sentenced ` 
to death. He has appealed against his con-. 


“viction and the case is also before us Tor: 


confirmation of the capital sentence, ` 

It seems. that the deceased met the 
accused in afairabout six months before. 
his death and both -became friendly. In: 
consequence, Yar Muhammad continued. to. 


_ visit Khandu at his house in -village Ganga: 


in the District of Muzaffargarh, and’ finally 

he began ‘to reside in the house of the. 
appellant; It also appears that shortly 
before his death the deceased made advance- - 
to Musammat Aisha, the wifeof the prisoner | 
and after some perseverance succeeded in’ 
seducing her. The appellant was infcrmed - 
of this by Ahmad Yar, his servant and,” 
therefore, asked the deceased to leave his, 
house but the latter persisted in staying on 

for a few days more. ` 7 


The case- for the -prosecution is that. 


| owing to theconduct of the deceased, the 


prisoner with ‘the help of one Ali strangled ` 
him to death on the night between the 11th. 


_ and l2thof January, 1927 and after having 


LAHORE HIGH COURT. . 
| ŪRIMINAL AppsaL No. 771 or 1927, 
"November 7, 1927. 
Present :—Sir Shadi Lal, Kt., 
Onizt Justice, and Mr Justice Jai Jal. 
KHANDU son or KARIM BAKHSH— 
AcousED—APPELLANT os 


versus -` 
EMPEROR—RESPONVENT. - 


"Penal Code (Act XLV of 1860), s. 802—Murder—_ 


` Provocation—Sentence. + 

A person who was trusted and treated with 
hospitality by another seduced the latter's wife and 

ersisted in remaining in his house after Having 

een requested to leave. The injured man killed 
the seducer. There was no evidence to indicate 
the circumstances which led to the commission of the 
murder: : 7 

Held, that the conduct of the deceased was 
certainly provoking, and, in the absence, of evidence 
£ indicate the circumstances of the crime, if was 


separated the headfrom the trunk threw the ' 
body in a nalah near the village and buried 
the head in the-nalah at a place where tbere 
was uo water. Ali, it mayjbe mentioned, was 
sent up for trial but has been acquitted 


‘by the Sessions Judge for want of sufficient 


evidence against him. — 
On the 12th of January, a headless body- 
was seen floating in the nalah by Sadda 


(P. W. No.2) who informed Ghulam chau- 
kidar (P W, No. 8). 


The latter went and 
reported the discovery at the thana. Muham- , 
mad Arif, Head Constable, took charge’ 
of the. body and sent it for past mortem, 
examination at Muzaffargarh and Sultan 
Khan, Sub-Inspector on arrival took up the 
investigation and learnt that Yar Muham- - 
mad, who used to live with Khandu ap- . 
pellant had been missing from the village.” 


He algo learnt that Khandu- suddenly dig-” 
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appeared from the village when the body 
was discovered by Sadda. Khandu was con- 
sequently fetched from the -house of his 
brother-in-law in another village. His 
house was searched and three - reels of silk 
< thread, one of gold thread and the handle of 
an awl were recovered therefrom. It may be 
mentioned that Yar Muhammad deceased 
was a cobbler and these articles pertained 
to his profession, The same evening as a 
result of ‘information given by Khandu 
the héad of the deceased was recovered 
from the place where ithad been buried 
in ths malah, and the next morning he 
pointed outthe place inthe root of his house 
from where a blood-stained knife was 
recovered. It is alleged that this knife was 
used for. the purpose of severing the head 
of the deceased from. the trunk: There 
iş ample.evidence on the record: to prove 
that the head recovered, was that of Yar 


Muhammad, and the medical evidence shows’ 
that the headand the trunk were of the 


same person. There is, therefore, no doubt 
that Yar Muhammad was done to death. 
The appellant was produced before a 
“ Magistrate of the First Class on the 18th 
of January, who recorded. his statement 
under s. 164, Criminal Procedure Code. 
In that statement the accused confes- 
sed that he had killed the deceased 
but we are not prepared to place any reliance 
on this confession. In the first instance, 
the facts stated therein are contradicted by 
the medical evidence in some details and 
gecondly in the course of' this statement 
. the appellant disclosed the fact that “the 
Police took-him in custody and told him 
that he would be set -offon a promise of 
`” pardon.” This presumably means that he 
was told that,if he confessed, he would be 
pardoned. This confession must, therefore, 
be excluded from consideration in determin- 
ing the guilt of the appellant. The 
following circumstances have, however, been 
proved against the accused. 4 
. (a) The deceased lived in his house and 
suddeoly disappeared and was next found 
murdered. Before the discovery . of the 
body the accused stated to Karim Bakhsh 
(P. W. No, 19), the brother of the deceased, 


in the presence of Wasaya (P. W. No, 14) 


that the deceased had left his house and 
gone back to his own village. This in- 
formation was obviously false, be- 


cause thg deceased had not gone to his. 


“ house, and he could not have left the 
appellant's house, with the intention of 
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returning to his home because his goods 
were found in the house of the appellant. 

(b) He confessed to Khuda Bakhsh 
(P. W. No. 7) that he had killed Yar Muham- 
mad when the former fetched him from 
the house of -his brother-in-law Musa to 
his own village after the arrival of the 
Sub-Inspector. k 

(c) Thehead of thedeceased was recovered 
in pursuance of the information supplied 
by the prisoner. 

(d) The recovery of the blood-stained 
knife wasalso made in consequence of the 
information ‘supplied by him. 

(e) The tracks of two men were noticed 


~in the nalah where the body was seen 


floating and on comparison one set of the - 


tracks wasfound by Ramzan (P. W. No. 8)- © 


to correspond with the footprints of the 
appellant, i l 
_-(f) Immediately after the recovery of 
the corpse the appellant disappeared from 
the village. 

The circumstances stated above taken 
with the motivefor the erime, which has 
been established by the testimony of 
Wasaya (P. W. No. 14) and Ahmad Yar 
(P..W. No. 16) leave no doubt that -it was 
the appellant who killed Yar Muhammad. 
We hold, therefore, that: be has been 
rightly convicted of. the murder of Yar 
Muhammad. f l 

We have next to consider the question 
of sentence. It is apparent that the 
deceased who was trusted and treated with 
hospitality by the appellant seduced his 
wife and persisted in remaining in the 
appellant's house after he had been re- 
quested to leave.: His conduct was certain- 
ly provoking and, there is no” evidence, to 
indicate the circumstances which led the 
appellant to commit thecrime. We con- 
sider that this is not acass ia which the 
extreme penalty. of the lawshauld be n- 
flicted on the convict. We are of opin- 
ion that a sentence of trausportatio or 
life wil) meet the ends cf justice. While 
maintaining the conviction we a ‘ops the 
appealso far as to reduce the sentence to 
one of transportation for life. 

N. H. ` Sentence reduced, 
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MADRAS HIGH COURT. 
ORIMINAL APPEAL No, 224 oF 1927. 
September 28, 1927. 
Present:—Mr. Justice Jackson and Mr. 
Justice Madhavan Nair. 
On difference of opinion 
. Present:—Mr. Justice Wallace.’ 
Tar PUBLIC PROSEOUTOR— APPELLANT 


VETSUS 

V.N. RATNAVELU MUDALI—Acousep. 

Petroleum Act (VIII of-1899), ss. 5, 11, 15 (a)— 
. Licenseto transport petroleum, whether ‘includes per- 
mission to possess or keep for process of and during 
transport, : 

Per Wallace and Madhavan Nair, JJ. (Jackson, J. 
contra.)—A license for tlre transport of petrol under 
the Petroleum Act of 1899 includes permission to be 
in possession of petrol for the purpose of and during 
the process of transportation, so as to cover a halt 
over-night, and the possession of petrol during such 
halt is not ‘keeping’ of petrol within the meaning 
of s. 5 (1) of the Ast. [p. 462, col. 2; p. 463, col. 1.] 
` Per Madhavan Nair, J.—The keeping of petroleum 
received under a transport license, for a short period 

- which is incidental to, and necessary for, the dis- 

tribution of it cannot amount to ‘keeping’ or ‘posses- 
sion’ within the meaning of ss. 5, 11 and 15 (a) of the 
Petroleum Act. The question whether the period of 
time is short enough to be considered reasonable or 
too long to be considered reasonable will have to be 
decided with reference to the particular facts of each 


- case. [p. 462, col. 1.] i 

Appeal under s. 417 -of the Code of 
Criminal Procedure, 1828, against the 
acquittal of the aforesaid accused by the 
Joint Magistrate, Tiruppattur, in O. O. No. 48 
of 1926 on his file. 
“Mr. K. N. Ganapati, for the Publie Pro- 
secutor. i 

Mr, V. L. Ethiraj, for the Accused. 


x JUDGMENT. 

Jackson, J.—Appeal by Government 
against the acquittal of accused in O. O. 
No. 48 of 1926 Joiat Magistrate, Tiruppattur. 

Accused holds a license to possess 500 
gallons of-petrol at Katpadi. On the even- 


ing of 28th November, 1926, he took delivery - 


of 1000 gallons at Katpadi Railway Station. 
At 10 a. mM. on 29th November, 1926, his pre- 
mises were visited by the Police and he 
was found. to be in possession of 900 
gallons. His brother who was exmined on 
his behalf (D. W. No. 1) explained that 
500 gallons were to be retained at 
Katpadi, and 400 gallons were for despatch 
to Vellore and Madanapalli.. 
The learned -Magistrate acquitted th 
accused on the ground that “the quantity in 
excess of the amount allowed by his license, 
400 gallong were really intended for dis- 
tribution and not for possession, and was, 


Na 


“mot the act 
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therefore, éovared by his transport license, 


f His- temporary possession of the excess 
-quantity for a few hours was inevitable in 


the circumstances and does not amount to 
the possession contemplated in s. 15 (a), 
“Act VIII of 1899. ; 

If a licensee is found to be keeping 
quantity of petrol upon his premises in. 
excess of the licensed‘amount he infringes 
s. 5 (1) of the Act. 

“No quantity of dangerous petroleum 
exceeding 40 gallons shall be...kept by 
anyone person or on the samepremises 
except under...a license etc.” It is no 
excuse in such circumstances to plead that - 
the petrol thus kept is “for distribution”. 
Petrol is always kept for distribution, and 


‘if it were held that s. 5 does not. cover -° 


petrol kept for distribution, no one need 
ever take outa license. 

-When he says that the possession is, 
therefore, covered by the transport license, 
the learned Magistrate doesnot appear to 
be referring to any specific document. 
Nothing -of the sort was exhibited by. the 
accused and though this Court adjourned 
the case for this purpose nothing is forth- 
coming. He séems to mean that the 
accused had power to license the trans- 
port of the petrol from Katpadito Vellore 
and to Madanapalli: Strictly speaking, the 
accused should have issued’ a transport 
license to remove the 1000 gallons from 
Katpadi Railway Station to his Katpadi 
Depot, and then he should have issued a 
license for 200 gallons to be removed north 
to Madanapalli and for 200 gallons to be. 


- removed south to Vellore.’ As ‘the Police 


intervened before these supplies were des- 


were. actually issned. : 

The ‘reference to the license; or rather 
the power to license, is all part of the 
Magistrate’s argument that possession with 
the intention to distribute is not posses- 
sion unders.5of the Act. The accused 
in his opinion intended to license consign-. 
ments to “Vellore and to Madanapalli, 
and had the power to do so; and from the 
time that he took delivery at the Railway 
Station until he removed the. petrol re- 


“ patched to either place probably no licenses . 
. 


` 


spectively to Vellore and to ‘Madanapalli- 


there was merely the act of transport. and , 
of porsession. In answer to. 
this contention it is only necessary‘to re- 
peat that if taking from the Railway 
Station, keeping at the depot and remov- 
ing tothe market, are all mere incidents 


- gay, that the 


rat ee 


ROR 


in the agi of. “transport, there would be. 
no need for any one to take out a license 
for keeping. 

‘But, the Magistrate -may intend . his. 
theory only to apply to “the temporary. 
possession of. the- exceés quantity for a 
few hours." He may. mean, -that is to 
‘intention to distribute’ by.” 
itself is not enough to excuse the keeping 
ofan excess quantity, it must be intention 
to:distribute coupled with the fact that 
the: period of keeping: is. short. If the 
argument proceeds upon these lines, it is 
_ difficult to .determine what periods: may: 
be said to be short: enough or too long. 
If -a man may keep petrol in excess for 16 
hours, may ‘he for 32, or‘for 64, it may be 
said that a mere halt in the process of 
transport cannot be counted as keeping, 
but whatever force that idea may have 
atanyrate it has no applicability to. the 
present case. 

A period from sun-down till 10 o'clock 
next morning is not the ordinary halt of. a 
Bandyman, The true solution of the 
difficulty is to hold that under the Statute 
a man who -possesses . petrol and ‘is not 
removing it, is keeping it.- 

But in certain circumstances ` as for 
example way-side halts, the infringe- : 
ment would be'so entirely technical as to 
be- nugatory and no authority would think 
of directing a prosecution. But there is 
obviously a very great difference between. 
a way-side halt, and keeping petrol ina 
derés for- sixteen’ hours. In the latter 


case the heinousness of the offence may be. 


arguable, but that, the ‘offence has been 
committed seems to admit of no doubt. 


Asa further plea the Magistrate holds 


that the possession besides being only-for a 
few hours, was inevitablein the circum- 
stances. There is nothing in the terms of 
the licanse to excuse “‘inevitable’’ ‘breaches. 
Nor as to what exactly the circumstances 
were is there any finding and without a 
finding the term inevitable is meaniug- 
less. A firm’ which has a depdt ‘licensed 
only to contain £00 gallons can aveid 
keeping an excess quantity in that depot ` 
by confining its consignments ‘to 500° 
gallons, provided that the depêtis empty. 
Aud an agent who takes delivery of more 
gallons than it may lawfully keep in his 
depot can avoid the infringement of his 
licenee by. despatching’ the petrol direct 
to the outlying markets from the Railway 
i Station, In the present case ‘no more 
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than 500 gallons need`have been consigned 
and as-1000 were consigned ‘the accused 
might have despatched 500 straight to 
Vellore and Madanapalli. The infringe- 
ment.so far from being inevitable was 
eminently avoidable. I should not consider 
that we- were bound by this finding of 
inevitability. because, on the evidence, it 
is perverse, nor do I consider that it has 
anyi force in law. e 
-To sum up. If a person licensed to 
keep 500 gallons keeps 900 gallons ` of pets; . 
rol in his depét he commits an offence: ` 
under™ss. 5 and 15, Act VIII of 1899, ` . 

- He may plead: that he ‘had not kept the' 
excess quantity very long, and had ‘not. 
intended to keep it mueh longer, but; ` 
‘this is only a plea of extenuation which‘ 
cannot beregarded as aplea of, acquittal,: 

The case on which the learned- Magis- 
trate relies, In re Swaminatha Iyer (b); 
does not . traverse this view. In that case- 
a person who had no depot dumped the’ 
petrol upon the Railway platform and: 
there and then sold it to customers: 
It was held that. the accused would be: 
guilty of unlawful keeping, if -he had: 
kept the petrol on the Railway premises’ 
for a length of time which would not. 
‘be required in the ordinary course of busi-. 
ness for the purposes of distribution, 
But apparantly in that ‘case the accused. 
dealt out the cans tothe various purchasers 
so promptly that the whole transaction: 
was entirely one of removal. I do not 
think that this ruling would cover circum- 
stances in which a longer period was 00- 
cupied. 

Suppose, for instance, a man cet up’ a 
sort of petrol shop on the platform, and: 
spent 16 hours distributing petrol ‘to 
customers, he would beheld, I think, to be: 
es petrol within the mischief ‘of the: 


I would allow the appeal. The Public, 
Prosecutor is only concerned with the. 
interpretation of. the Jaw and does not 
_press for.a penalty. I would, therefore, 
‘inflict a nominal sentence of a fine one 
rupee. Butsince the case will have to.go 
before a third Judge, this isa mere expres- 
sion of opinion. - 

Madhavan Nair, J.—I have had the 
advantage of reading the judgment prepar-- 
-ed by my learned brother. I regret I cannot 
agree with his view, 


Or 39 Ind. Cas. 995; (1917) M. W. N. 720; i Or, te 
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-The facts in the.case are admitted; and 
the learned Public Prosecuter has argued 
the question of law on the findings of fact 
arrived at by the learned Joint Magistrate. 
` The accused was - found on the 29th 
November, 1926, to be in possession of 900 
gallons of petrol of which he was admitted- 
ly entitled to keep 500 gallons as per license. 
The remaining 400 gallons contained in 
200 cans were received by him as sub-agent 
of the B. O. O. under a transport. license 
for despatching them to Vellore and 
Madanapalli. It is not denied that this 
- transport license entitled him to receive 
the petrol sent to him by the Burma Oil 
Company and to despatch it to various 
Places. The 200 cans which were received 
on the evening of the 28th November were 
ready for despatch and -were kept loaded 
in bandies forthe purpose at 104. M. on 
the 29th, when the Police made their sur- 
prise visit. It had been found that this 
excess quantity was really intended for 
distribution and its possession for ` few 
hours was inevitablein the circumstances, 
The correctness of the latter finding has 
not been questioned before us. Nothing 
has been suggested against the bona fide 
of the accused in this case. What is sug- 
gested in argument is that if, for purposés 
of legitimately transporting petrol covered , 
by atransport license, it is inevitable that: 
the agent should keep petrol with him 
temporarily fora few hours, then, unless 
he protects himself by a special license 
for such purpose, hé will be guilty of 
possessing petrolin contravention of the 
Indian Petroleum Act and will be liable 
for prosecution unders. 15 (a). Neither 
the Act nor the Rules provide for any 
temporary storage license. ` 
The question for consideration is whe- 
ther temporary possession „of petroleum, 
which is inevitable in the circumstances 
and which iscovered by a transport license, 
amounts to ‘ possession’ in contravention 
ofthe Indian Petroleum Act VIII of 1899, 
within the meaning of s. 15 (a). ‘That 
section says, ‘ Whoever in contravention of 
this Act or of any of the rules thereunder, 
imports, possesses or transports any petro- 
‘leum " shall be liable to certain penalties. 
Section 5(1) of the Act which ‘refers to 
dangerous petroleum says ‘No quantity. 
of dangerous petroleum exceeding forty 
gallons shall be. imported or. transported 
or keptby any one person or onthe same 
premises, except under, and in accgrdance 
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with -the -conditions (if any) of,-a license- 
from the Local Government.” Section 11 
which refers to the possession or. transpcrt 
of petroleum which is not „dangerous 
states that “No quantity of petro- 
leum exceeding 500 gallons’ shall be kept 
by any one person or on the same premises, 
or shall be. transported, except under, and 
in accordance with the conditions of, a 
license’ granted under this Act.” In 
Inre Swaminatha Iyer (1), in circums 
stances very similar to the present, it weg 
held by Abdur Rahim and Napier, JJ, 
that. for a prosecution under s. 15 (a) for 
“ possession " of petroleum in contraven- 
tion ofthé Act the possession of the same, 
must be such as to amount to ‘ keeping” 
within ‘the meaning of s. 1], and that. a 
person cannot. be said to ‘ keep’ petroleum 
if he distributed the same within-a re- 
asonable time of taking delivery. by him. 
Thus laying down the law, the learned 
Judge stated that “ It has to be found whe- 
ther upon the evidence as produced at the. 
-trial, there was ‘ possession’ or‘ keeping, ` 


Within the meaning of ss. 11 and. 15 (a). 


on the part of the accused, of more than 
500 gallons of petroleum’ and for this 
purpose they remitted the appeal to the 
Sessions Judge. In the same case the- 
learned Judges also point out that, if the 
agent had induced the Railway Authorities 


‘to allowhim to. keep the -consignment ex- 


ceeding 500 gallons on the premises for a 
length of time which would ‘not bé requir- 
ed, in. the ordinary course of business, 
for the purposes of distribution, it. would 
be ‘keeping’ or ‘possession’ within the. 
meaning of ss. 11 and 15 of ‘the Act. 
These observations clearly ghow. that the 
question whether there was possession in 
contravention of the Act of the excess pete 
roleum within the meaning ofs. 15 (a) is 
really one. of fact.and has to be decided ’ 
with reference to the facts of each particular 
gase.” As T have said, it has been found 
-here that the possession. of the excéss pet- 
róleum: was inevitable in the circumstances 
of the caseand this finding has not in any 
way been attacked. We should not attempt 
to minimise its effect by suggesting that 
the accused could have transported tha 
petrol in a shorter time or more satisfactori- 


-ly by following any other method or by 


finding. now thatin the. present: case there 
was no compelling circumstance. “I am not 
dealing with the case on thé assumption 
that the ‘delay ' in this case was avoidable 


< 


x 
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bscause that plea has not been put for- 
ward by.the Public Prosecutor.: I think 
the finding amounts ‘to this, that the 
accused was about to remove the excess 
petrol-for purposes of distribution within 
a reasonable time after its receipt when 
the Police made asurprise visit.- I think 
the keeping of petroleum received under 
a transport license, for a short period which 
is incidental to, and necessary for, the 
distribution of it cannot amount to ‘ keep- 
ing’ or ‘ possession’ within the meaning 
of s3, 5, ll and 15 (a). -The question whe- 
ther the period of time is short enough to be 
considered reasonable or -too long to be 
considered reasonable will have {to be 
decided with reference to the particular 
facts of:each case and this is precisely what 
it laid downin In re Swaminatha Iyer (1). 
If this is not the correct view, I think 


transportation of petrol from one place to. 


another for distribution to customers, 
which is perfectly legal under the Act, 


will become well-nigh impossible and the 


distributing agent unless he is always on 
the move will bə liable to prosecution. 
Sections and 11 of the Act should-not 
be construed as if they stood alone in the 
Act. We must give a reasonable interpreta- 
tion to the provisions of the Act. 


In my view, this case is governed by the ` 


principle of the decision in In re Swimi- 


natha Iyer (1). I would, therefore, uphold. 
- the order of acquittal passed by:the learned 


Joint Magistrate and dismiss the appeal by 
the Government. : cers 

By the Court,—O wing to the differ- 
ence of opinion between us, tho case will 
be -posted before the Ohief Justice for 


passing orderstunders, 429, Oriminal Pro- | 


cedure Oode. 


Wallace, 


JUDGMENT. 


opinion betwaen Jackson, J., and Madhavan 


Nair, J. It is an appeal by Governmant ` 


against the acquittal of the accused by the 


. Joint Magistrate of Tiruppattur. The charge 


against him was illegal possession of petrol 
in excess `of the quantity covered by his 
licanse to ‘ keep’ petrol. ` 


The facts not disputed are that the ac- ` 
cused holds a licənse for- storage of. 500 - 


gallons of petrol and has a store- for that 
quantity at Katpadi. Hə isthe agent of 
the Burma Oil Osmpany and as their 
agent also holds a transport licanse for 
transport of petrol without limit of quan- 


"PUBLIG Paoskobrok V. RATNAVELU MUDAL. 


‘over-night with a view- 


Jd.—This appeal has been . 
posted before me owing to a difference of .. 


_ or keep for the process 
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tity. On 28th November, 1926, évening he. 
took delivery at the Katpadi Railway Sta- 
tion of 1000 gallons, Hs carried theseto 
hia premises, put £00 in store, disposed of 
another- 100 before dark, and kept the re- 
maining 400 -in bandies on his premises - 
to transporting 
them in the morningto Vellore and Madana- 
palli for which places he had booked 
orders.’ At 1U A. m. on the 29th morning . 
ths Police visited the premises and found. 
the 400.gallons in excess. The case was 


_ argued before me, and I think also before 


the learned Judges of tie Bench, oa the 
footing that thesa 400 gallons were really 
intended for transport and would have been 
transported on that morning if the Police . 
had not paid -their visit. The question, 


therefore, resolves “itself into this: Does ` 


a transport license covers a halt over-night, : 
say from sun-down till 104. m. next morns, © 
ing, so that the possession of petrol dur- 
ing that halt is not the ‘ keeping ’ of petrol 


_ within the meaning of s. 5 (1) of the Act? 


Now a license for the transport of petrol 
must’ obviously include permission to be 
in possession of the petrol for tke pur- 
pose of andjduring the process of transporta- 
tion. It would be absurd to hold that in 
addition to: the license to. transport, the 
transporter, e.g., the Bandyman, must bein 
possession of a license to keep petrol on his 
‘t premises’ or that- every place at which he 
halts on his way must also possess a license 
to ‘keep’ petrol. A license to ‘keep’ 


-petrol lays down stringent conditions as to - 


the nature of the building etc. and these 
cannot by any stretch of imagination be 


held applicable to a country cart ora =~ 


motor lorry or a Railway waggon. ` Also so 
long as Government does not lay down rules 
regarding the issue of temporary licenses to . . 
cover such temporary possession if they- 
consider such possession illegal without a 
license of that nature or regarding the .- 
provision of licensed halting places which 
transporters must use, it is unreasonable 
to hold that the transporter cannot except 
on peril of prosecution halt his consign- 
ment forafew hours over-night in places 
which are not formally licensed to keep’ 
petrol. The transport of petrol during the 


night time obviously has its own dangers. ; 


Therefore, it must be taken to be the law, 
and also is common ‘sense, that a licénse . 
to transport includes permission to. possess: 
of and during} the’ 
transport. - ay , os 


g! 


+. 


. cedure Ocde. 
REPORT.—FAOTS.—Attar Singh re~, 
spondentis a lamardar thruugh whom Phu- 
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Now if the transporter, the accused ` in 
the case, had halted: at any other place on 
his journey from the Railway Station to 


his destination from sun-down-to 10 a. M. 


with his consignment of petrol, 1 would 


< not hold that this was such an unreason- 


able halt that it cannet be said to have 


been in the process of transport or-can. be - 


said to constitute the possession of petrol 
during that halt a keeping of it within 
the meaning ofs. 5 (1) of the Act. Iithen 
such a halt would not be an offence in re- 
gard to any other place, it cannot be an 
offence becatise the place at which the 
bandies were kept was the.accused’s own 
premises. The fact that he has a store for 
petrol there makes no difference, If a 
halt just outside his premises is no offence, 
it does not become an offence if the halt 


is within the premises. The halt was dur- ` 
ing and-in the process of transportation 


and the possession of petrol during that 
period is, therefore, not an offence. 
1, therefore, agree with Madhavan Nair, 


J., and hold that no offence bas been com-.- 


mitted and I, therefore, dismiss this appeal. 
V. N. V. 
ALN, A. 


LAHORE HIGH COURT. i 
| ORIMINAL Revision Case No. 1466 or 1927. 
- November 11, 1927.. . ` 
Chief 


Present'—Bir Shadi Lal, Kr., 
o . Justica. 
PHUMAN SINGH—ACOUSED—PETITIONER 
VETSUS : 2. 
EMPEROR rsrocexs ATTAR SINGH— 


COMPLAINANT— RESPONDENT. 
. Practice—Stay of'eriminal proceedings during pen~ 


dency of civil suit, > 





When the subject-matter for adjudication before a` 


Civil Court is the same as before a’ Magistrate, the 
Magistrate . would be exercising a wise discretion in 
staying criminal proceedings pending the decision of 
the Civil Court even-though the civil suit is filed 
during the pendency of the criminal proceedings. [p. 
464, col. 1.] A à 

Emperor v. Bishen Das (1), followed, 


Case reported by the District Magistrate, 
Lyallpur under s. 438 of the. Criminal Pro- 


man Singh the applicant was topay his reve- 
nue. Phuman Singh presented an application 
to the Tehsildar that hehad paid Rs. 200 to 
AttarSingh asking him to pay Cut of it 
the revenue due from him (Phuman Singh) 


“and from his brother and topay back the’ 


palance, -This application was apparently 


PRUMAN sinaa 4. EMPREOR. .- 


Appeal dismissed, ` 
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filed in connsction with proceedings being 


‘taken. bythe Tehsildar to recover revenue 


from Phuman Singh and the lambardar 
Attar Singh having reported him as not 
having . paid. On this applićatisn the 
Tehsildar remarked that Phumsn Singh 
must take action through the Civil Ccurta 
to establish that he had paid Attar Singh, 
and proceeded to recovsr. the revenue due 
from Phoman Singh by revenue process, 

Attar Singh lambardar then came forward | 
and stated that -the application which 
Phuman Singh had presented to thé Tehsil- 
dar amounted to an accusation of fraud, and 
was, therefore, defamatory and he putin a 
complaint of defamation under 8, 500 ac- 


‘cordingly. That -complaint is proceeding 


in the Court of Sardar Bahadur Sardar 
Dilbagh Singh, Honorary Magistrate: Phu- 
man Singh has now apparently sued Attar 
Singh for the Rs. 200 and asks that as the 
Civil Court will now be’ called upon to ad- 


-judicate on the question of the payment of 


Rs. 260 the criminal proceedings should 
be stayed because if the Civil Court’ finds 
that Phuman Singh did in fact pay themoney 
to Attar Singh and. that, therefore, the 
application to the Tehsildar was true no 


` case of defamation could lie. 


_ My attention has been drawn to Emperor 
v. Bishen Das (1)where the circumstances 
seem very similar. -~ ; 

GROUNDS.—I have heard Counsel - 
for both parties to-day. On behalf of the 
respondent it is. argued that this case is very 
‘different to the one referred to. as Emperor 
v. Bishen Das (1) inasmuch as in thet case a 
‘Civil Court had reached œ decision prior 
‘to the “institution of the criminal casé: In 
the present case at the time the complainant. 
presented his. complaint in Court the 
matter was, not . pending- before a Civil 
Court nor was it one which the complain. 
ant could take to a Civil Court. - Since -the 
‘institution ofthe criminal case, however, 
applicant has taken the case into. a Civil 
Court, which has now been called upon to 
adjudicate definitely.on the question as ta 
whether or not Phuman Singh paid Rs. 200 
to Attar Singh. The allegation in the 
criminal case is that Phuman Singh had 
‘falsely stated that he had paid Rs, 200° to 
‘Attar Singh and that this false statement . 
amounted to defamation. It is obvious 
that-if the Civil Court holds that Rs, 200 
were in fact paid, the whole defamation 
(1) 8 Ind, Cas. 1161; 33 P, R. 1910 Or; 57 P. LR, 
2911; 12 Cr: Lyd, 80, at) 
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case must fall.to the ground. The Chief 
‘Court, in the order in the criminal judg- 
ment referred to, laid down that the Magis- 
trate in that case would have exercised a 
‘wise discretion ifhe had of hisown motion 
‘stayed the proceedings in his Court pend- 
ing the decision of the Civil Court. Those 
‘words appear to apply equally forcibly to 
‘the present case now that the dispute has 


‘definitely been taken into a Civil Court. 


- Accordingly, under s. 438, Criminal Pro- 
cedure Code, . I forward the proceedings to 


the High Court of Judicature at Lahore,- 


with the recommendation that in the 
present case the Magistrate be directed to 
‘stay’ proceedings in the defamation case 
pending the decision of the Civil Court. 

Mr, Lakhpat Rai, for the Respondent. 

ORDER.—For the reasons recorded by 
‘the learned District Magistrate I stay pro- 
ceedings in the criminal case pending the 
decision of the civilsuit. 

R. L, Proceedings stayed, 





MADRAS HIGH COURT. 

CriminaL Revision Cass No. 343 or 1927, 
‘  (Ortminat Revision Pstition No. 300 
wé i oF 1927.) 

A D October 7, 1927.- 

; Present:—Mr. Justice Devadoss. —.. 
"H. J. E. MAoCARTHY—Compratnant— 

: PETITIONER 
VeETSUS 5 
SHANNON-— ACCUSED— RERSPONDANT, 

Criminal Procedure Code (Act V of 1898), s. 262— 
Complaint—Magistrate calling for counter-evidence— 
Dismissal of complaint’ without giving complainant 
opportunity to meet such evidence, legality of. 

Where a Magistrate holding an inquiry under 
s. 202, Criminal] Procedure Code, has before him evi- 
dence opposed to the complainant's allegations, he 
should give opportunity to the complainant to ex- 
plain or meet.such evidence. 

- Itis not’ open to a Magistrate to reject a complaint 
holding that the accused acted under a bona fide 
elaim of right. and that, therefore, no offence was 
committed by him, merely on a perusal of records 
sent for by him from the Poliçe or’a private in- 
dividual. i 


Petition, under ss. 485 and 439. 0f the 
Code of the Criminal. Procedure, 1898, 
praying the High Court to- revise the 
order of the Court of Session of Coimbatore 
Division, in Criminal Revision Petition 
No. 41 of 1926, presented to revise the order 
of the Court of the District Magistrate, 
Nilgiris, dated the 22nd September, 1926, 
aod passed in O. O. No. 3 of. 1926. : 
“Mr, V.L. Ethiraj, for the Petitioner. 

: The Public Prosecutor, for the Crowa, 


MACCARTHY 9; SHANNON,. < 
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-- Mr. Sidney Smith instructed by Messrs. 
Moresby & Co., for the Respondent. i 
ORDER.—Thisis an application by the 
complainantto revise theorderofthe- District 
Magistrate of the Niilgiris dismissing his 
complaintiof robbery. The contention of the 
complainant is that he was the owner of a 
car and he was ia possession of it for over 
two years and that the counter-petitioner 
forcibly took the car from his posseasion 
aud thereby committed robbery. The 
learned District Magistrate after examining 
the complainant on oath sent for some 
records from the Police and some records 
from a private individual, perused them and 
came tothe conclusion that the counter- 
petitioner acted under a bona fide claim of 
right and, therefore, no offence was com- 
mitted by him. It does not appear from 
the records nor is it sugges:ed by Mr, 


-Smith who appears for the counter-peti- 


tioner, that the {complainant was given-an 
opportunity to meet the evidence that was. 
available before the Magistrate to disprove 
the statements made in the complaint. It 
is open to a Magistrate to holda pre- 
‘liminary enquiry under s. 202, Oriminal 
Procedure Codé, but in holding such en- | 
quiry if evidence which is opposed to the 
complainant's - allegations is brought be- 
forehim he should give opportunity t 
the complainant to explain or to meet suc 
evidence, In this cass such-a@ procedur 
was not adopted. The District Magistrat 
satisfied himself by looking at certain re 
cords that .the counter-petitioner acte 
bona fide, At this stage of the case, - 
decline to discuss the question of law whe- 
-ther an act which is done under colour of 
right would or would not come within the 
“purview of s. 379, Indian Penal Code, for 
that depends on: fact and ag any observa- 
„tion of mine on facts might prejudice one 
-side or other I carefully refrain from 
‘doing so. The District -Magistrate not 
having disbelieved the -complainant’s 
version and the sworn statement he should 
-have given him an opportunity to prove 
his case. This he has not done. On this 
-sole ground I think the’ order: of the 
District Magistrate should be set aside. I, 
therefore, set aside the order of the District 
Magistrate and direct that the case be en- 
quiredinto by a Magistrate outside the Nil- 
„giris. Phe District Magistrate.of Coimbatore 
to whose file it is transferred will enquire 
into and dispose of it according to Jaw. 
ANV Order set aside, 
A A An ; 
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BOMBAY HIGH COURT. 

Figsr Civit Appaat No. 241 oF 1926. 
- August 17, 1927.. 

Present: —Sir Aribérson Marten, Kr., Chief 

--Justice, and Mr. Justice Cramp. 

G: I. P. RAILWAY—DEFENDANT. 

SA a 


`- of the employment. 
KASHINATH OHIMNAT I—PLAINTIFE— ; 


RESPONDENT. | 

Workmen's Conupensation Act (VIII of 1928), ss. 8, 
10—Accident to workmen—Employer, liability of— 
Notice to employer. 

To bring a case under the Workmen's Compensa: 
tion Act, two conditions must be satisfied; the 
accident must be one arising out of the employment, 
and it must also be inthe course of the employment, 
Lp. 465, col, 2.1 

A Railway coolie was returning .by an electric 
train from some place where he had been sent to do 


some work. He was standing near a carriage door.. 


which was left open’-by the ‘Company. The train 
while going up a bridge received a- jerk- and the 
coolie fell out of the train and died. In a-suit f 

Compensation under the Workmen's ° Compensation 


ald, ‘that if the carriage with’ the open door ` was.. 


a dangerous - place, it- was a dangerous place pro: 
‘vided by the masters of the coolie, 
Oompany, and they were liable to pay compensation 


as the accident was in the course of and arose out of 


` the employment of thé coolie. [p. 468, col. 1.]- 


A notice givan ky the family ofa ‘deceased work- - 
man after six ‘days of the aéeident cannot be said not’ 
os to have been given As soon as practicable after the- 


accident. [p. 466, col. 1.] 

\. First: appeal from the decision’ of: the 
| Uommissioner ‘for Workmen's Oompensa- 
tion, `- 

' Mr. Kanga, ‘Advocate- Genéral, for the Ap- 
pellant. 


Mr. S. R. Bakhale for Mr. P, S. Bakhale, 


for the Respondent. 
JUDGMENT.—We understand that 
this is the first case to be brought before 
the High Court’ ‘under the new Work- 
men's ‘Compensation Act, 1923, I. only 
hops that it is not going tobe the fore- 


Tunner of a- largé- number of. other cases, 
for, aswe know, the English Workmen's . 


@ompensation. -Act has giver rise to more’ - 
- branch .supporting. himself on.-the vertical ` 


iron bar, the train while going up “the 


litigation: and miore différénces’ of opinion 
between various Judges than any. legisla- 
tion of modern times; and with our present 
over-crowded list we 'are nòt in a posi- 
tion to..stand any Substantial increase of 
litigation. 


The present case-ig an appeal by the. 
G: I. P. Railway’ Oompany. under s. 30 of, 


the Act, against an award. of a sum of 


Rs. 7507 by the Commiasioner as lump com-- 


pensation to the father anā other relatives 
pf the deceased, The question. Petre us | 


z -80 


À: AB, RA. D, massa ottiteasti 


“Act. 
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the Railway -` that notice was’ not-given as soon'as ‘prac: ` : 


-by oné of the Company's’ Officers from Kal 


-ary 16, 1926, received personal injury” “by A 
_accident arising out of and -in the course. ` 
-of his employment at the Sandhurst Road’ 


re 


is whether ‘the accident arose ott ‘of and? | y 


l in the course. of the workman's employ-’ 


ment within. the meaning of s. 3 of-tha | 
As , has” been clearly laid down in the, 
English. cases dealing with-thée same words, 
both those ‘conditions must -bs- satisfied,” 
diz, the accident: must be one arising out 
It must also~“be ‘in 
the course: of the employment: And un-~ 
less both..those - conditions. are ‘satisfied; . 
the workman cannot briag his case within, ’ 
the Act. f 

Now in, the TON case the Company: 


‘admits before us-. that the accident-drose® 
in the course of :the workman’s' ‘employ-. ’ 


ment. But it is-denied by them “that it: |” 
arose..out of his employment. It is:further `; 
contended. by the Company, that the “work! 
man ‘acted in wilful disobedience of'a rule 
expressly framed for: the purpose, a nai 
ing the safety of workmen within proviso 
(b) (ii) tos. 3. “It was also originally. coni, 
tended that he had no. right: to. travel in ` 
the particular manner he did; and “also.” 





ticable-after-the happéning - -of thei event as, : 
required by the Act. - ot 
“The -short facts. are. these, THe ‘wo 
man -was rin. the’ . employ ` of *the Com: 
pany òn- Rs, 25 a month, and was employ" 
edat Kalyan. He -was senton a: message’ 






yan to Bombay. In Bombay he was direct~ |’ i 
ed by another of ‘the. Company's Officers.” I. 
to return, to Kalyan. On his way back: hè” 
was travelling in dn electric train as far 
as Kurla, -While so,travelling he, to follow” = 
the language of. the plaint, being “à coolie’ “< 
under the engineering department, on J anii.: 





new bridge. The cause of ibjury is that 
while he was standing fat about- 12-52 Pt, 
on-the, day mentioned. at’ the entrance of 
the carriage of a train ‘on the’ Harbour 


bridge received a jerk, and as aresult-of ` 
that Ganpat fell down ` on` the lines and 
died consequently.” ` Ia their written state: 
ment the Company’ do not deny the: facts 
ag stated in tha claim, except that they ~ 
do deny that the accident arose:out of and, 
in the course of his employment.’ 

Now taking the points one by one, first 
of all, às- regards. notice under 8,10, the 
accident ocourréd on January: 16, 1926, and 


My 


as 


(8 


soon .as practicable after 


the happening 
of the ` accident. 


But in my judgment, 


‘that suggestion is entirely unfounded, when 


one considers the condition the man's 


‘family would be-in after an accident such 


as this. Moreover, to: give a notice under 
the Act, the family would, no doubt, have 


` -to consult some -lawyer, for a layman’ 


‘ cannot be expected to be familiar with his 


-precise rights under this particular Act. 1. 


need not, however, pursue this point. 


“~! Then as regards the proviso to s. 3 of 
“the Act, that arises 


in this way. The 


` Company have apparently issued certain 


-is contended that this is a rule expressly 
` framed for the purpcse of securing the 


warning notices in connection with these 
electric trains, which state, amongst other 
things, “Do ‘not stand near the door.” It 


safety of.workmen within’ s, 3. In our 
opinion that is not a: fair construction of 
s. 3. The notice in question, ifitis a rule 


“ab all, is one expressly framed for the pur- 
“pose of securing the safety of passengers 


in: general, and not'for that of workmen. No 


_ doubt, what s. 3 primarily contemplates 


are certain rules or regulations in a factory 


“for preventing, for instance, workmen com- 


ing within particular dangerous area in 
the factory. And’ there are manj other 
instances one can think of. Accordingly, 
we do not think that the 
protected by this proviso in the present 
case, 

“Then I may get rid of another fargu- 


“ment they urged in the Court below, They 
. gaid they had got another rule which pré- 


vented workmen going by the electric 
trains at all, It seems somewhat incon- 
sistent with the point I have just dealt 
with, butat any rate it isa point which 
they made in the Court below, and which 
they have abandoned before us. There is, 
therefore, nothing in that point because 
they conceded that the workman was en- 


‘titled to travel on the return journey by 


this particular electric train, 


“We, therefore, come to the question, 


which is really the crux of the case, as to 


_ whether in acting as he did, the workman's 


accident arose out of his-employment. Now 
in the first place, one has tosee exactly 
what is the admitied evidence in the case, 
lt was at first suggested to us—so I under- 
stood—that the learned. Commissioner had 
acted without taking any evidence, and 


‘gy, Bl Ry. D. KABRINATH GHIMNAJI. 
~ -notice ‘was given on January 22,1926, It 
“ was contended that this was not given as 


-place called “vertical iron stanchion.” 


Oompany are - 


" [1065 0. 1927) - 
that this was an irregular procedure. But 
when one comes to look at the plaint and 

the written statement, it is clear that on 

those two documents—at any rate if one 

treats them as pleadings - there was no 

dispute as to. how the accident arose. I 

have already read out what may be des- 

cribed as the plaint.. Į have already refer- 

red-to what is called the written state- 

ment. So we-may take it that the cause 

of injury was that while the workman - 
was standing at the entrance of the car- 

riage of this train supporting himself on 

the vertical iron bar, the train, while 

going up the bridge, received a jerk, and 
asa result of that Ganpat fell down on the 

lines and' died consequently. - 73 

Why then did he fall out of the’ train 
in this way? The answer is that the door 
was open. In reply to certain questions 
put to him by the Bench, the learned 
Advocate-General produced a rough sketch 
of the carriages used on these electric 
trains, which show that there were six 
doors in all, three on each side, and that 
in the middle of each door, there ae 

e 
learned Advocate General stated (this of 
course. is not in evidence) that the stan- 
chion is not. used for the purpose of shut- 
ting the doors or holding them in any 
way when they are shut, but that the 
stanchion comes inside the carriage when 
the doors are shut. He further stated that 
in practice these trains all run with the 
doors. open, because it is not practicable 
for the Railway Company to find porters 
to shut the doors. It was at first further 
suggested -that this was in accordance with 
the regulations of the Railway Board or 
other proper authorities. But when we 
asked for the regulation to be produced, 
itwas subsequently admitted that this pro- 
cedure could not be justified under the 
regulations. Indeed I rather gather that 
in ordinary trains to travel deliberately 
with open doors is a matter which ‘is pro- 
hibited under the regulations, 

But later on in the case the learned 
Advocate-General said that though he had 
made these statements, they were.not in 
evidence and accordingly we must go by 
the evidence in the case. But taking the 
evidence as it stands, it is a reasonable 
inference that the door was open. That 
being so, I do not think we ought to in« 
fer that the workman opened that door, 
Still less ought we to do so after what wa 
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were told by Counsel, who has made siate- 
ments quite frankly to assist the Oourt, 
“which cannot be entirely ignored. © 

Now that being so, was there evidence 
before the Commissioner on which he could 
find that this accident arose out ‘of the 
employment of the workman? We have 
here a case where the Company in effect 
invite passengers to use these carriages on 
the electric line. This particular carriage 
was left with the door in question, if not 
other .doors, open. Presumably the pass- 
-engers were entitled to consider that that 
was a safe mode.in which to travel, if it 
was’ done deliberately by the Railway Com- 
pany. Thére was a jerk in the train, and 
the traveller was thrown out: What added 
‘risk then did he expose himself to beyond 
what would be so in the case of an ordi- 
nary traveller. This class of case is natur- 
ally near the- line, But oħ the facts of the 
present case, I think there was evidence 
before the learned Commissioner on which 
he could properly find that the: traveller 
in question, viz, the workman, did not 
take any greater risk than an ordinary 
traveller would do while travelling at the 

resent time on one of these - electric trains. 
Pas some stress on the fact that that door 
was left open. I think this has a mate- 
rial bearing on the circumstances of the 
- present case, : 

We were referred to certain English 
authorities which have been naturally of 


great value tous in arriving at our con- © 


clusion, because they clearly bring out 
` what is described as an added peril. For 
instance, in Lancashire and Yorkshire Ry. 
v. Highley (1), there the workman in the 
- _ course of his employment crossed the Rail- 
way by an unauthorised way, and exposed 
himself to an-added ‘peril by going under 
the trucks of a standing goods train. The 
train moved and he was killed. lt was held 
that although it was proper for him to cross 
the line at a particular place, he was expos- 
ing himself to an added peril by attempting 
to pass under the trucks in the way he did. 
But that was not entirely an accident aris- 
ing out of his employment and was not an 
ordinary risk of his employment, and con- 
sequently the Act did not apply. 
. Then in Pomfret v; Lancashire Ry., Co, 
2) the workman while travelling in a train 


(1) (1917) A. O. 352; 86 L. J. K. B. 715; (1917) W. 
O: & I. Rep. 179; 116 L. T. 767; 61 S. J. 397; 33 T. L. 


" 288. ; 
| 2 (1903) 2K. B. 718; 72 L, J, K, B. 729; 52 W, R. 
g6; 59 L. T, 176; 19 T, L. R. 649, - e 
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in the course of his employment fell out of 

the train. . The question arose as to whe- 
` ther the mere fact of his falling out of the 

train was sufficient to prove that it had 
arisen out of his employment. ln other 
words, was he merely doing -what an. 
ordinary passenger might do? At the first 
hearing before the Court of Appeal their 
. Lordships differed; Lord Justice Mathew 
took the view that the learned Oounty 

Court Judge had (page 723*) drawn the in- 

ference that the deceased didno more than 

an ordinary passenger in the train might 

-do. But on the evidence in that particular 

case the other`two Judges, viz., Collins, 

_M.R,-and Lord Justice Stirling were not. 
‘prepared to go as far as that on the then 
* evidence, and accordingly the whole Court 
- agreed insending the case back tothe County 

Court Judge. On remand- certain further 
_evidence was taken of the passengers in the 
train, and the County Court Judge said 
he could draw no other inference than that 
the accident occurred when the deceased 
was acting as an ordinary passenger would ` 
dv. On that further finding the Court of 
Appeal came to the conclusion that there 
was evidence on which he could so find, 
and accordingly they refused to disturb 
the finding of the County Court Judge. But 
even then-thé accident. itself was left in a 
condition of some: doubt, for the: Court | 
only arrived at this rather tentative con- 
clusion (page 726*):° .- : 

“The evidence rather suggests that while 
the deceased was still standing up and was 
putting his basket-in the rack the train 
began to move, and as it travelled: rather 
unsteadily at starting the deceased lost his 
balance and fell against the window in 
- the: upper part of the door, and sofell out 

of the train.” Í < 

Of course’ we have not got here, I take it, 
‘a door or a window like an ordinary Eng- 

lish railway carriage. We have here a 

carriage with large openings and-sliding 

doors- such as are:found in many. electric 
“ trains in England, ' i 6 
Then another case cited was Jibb v. 
Chadwick (3). Therethe workman tried to 
enter.the train whilst in motion, andit was 
held that “the risk attaching to the attempt 
to enter a train in motion was not a risk 
reasonably ` incidental to the deceased's 
employment. He had exposed himself to 
(3) (1915) 2 K. B. 94; 84 L. J. K. B. 124l (1915) Wy 
0, & I. Rep, 342; 112 L. T. 878; 31 T. L, R. 185. 
*Pages of (1903) 2K. BH] . ° 
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an added risk by doing an unauthorised 
and illegal act, and the accident did not, 
therefore, arise out of the employment 
within’s. 1, sub-s. 1, of the Act.” ‘In that 
action it was pointed: out by Lord Justice 
Swinfen Hady in his. judgment, quoting 
also a Scottish case to the same effect, that 
(page 98*) “the risk of entering a train. in 
motion, which is prohibited by Act of Par- 
liament, cannot be included or regarded as 
one of the risks of Railway travelling.” 
Then Brice v. Lloyd (4) was a case where 
a workman employed at certain works 
-climbed on to a hot water tank in the 
building to eat his supper. The tank was 
only partially covered in. “On returning to 
his work: the man fell into the tank and 


was scalded to death.. The workmen. were ° 


not allowed’ on thé tank. There Lord. 
Justice Kennedy said (page 8107): 
“But where, as here, aman chooses to go 
to a dangerous place where he. has no 
business to go, incurring'a danger of his 
own choosing and one. altogether. outside 


any reasonable exercise. of his employment, . 


in my.opini6n, if he meets with an accident, 


of his employment.” IR UE Bia At 
Here, if the carriage was a -dangerous 

| place, it was'a'dagerous place - provided by 
his masters the Railway Company, viz, an. 
electric coach’ on which the.door in ques- 
tion, if not the other doors, were- not pro+ 
perly shut.’ The fact that the -man .leaned 


it cannot be'said that. the accident arose out - 


against the stanchion for protection did not > 


necessarily. involve that he was negligent, 
He may have thought that that stanchion 
was put there expressly for the protection 
of passengers, and that he was safer in 
holding on to it.than if hè stood on some 
other part of ethe carriage without having 
anything to hold on to at all. . 


As regards the point whether the carriage 
at the time was crowded or not, as may 
often be the case, we have no evidence, 
Büt as it wasin the middle of the day pro- 
bably it was not. ` | 

Taking however the facts as we find 
them, we think there was evidence on which 
the Commissioner could arrive at the find- 
ing, which: he did, viz.,in effect that the 


applicants had discharged the onus of‘ 


proof which lay upon them. It was ¢on- 
Se one ae Commissioner had 
4 . 3B. ; 79L. J. K.B, ‘ i 
as: 5 S. J: 744; 25 T, L. R. 759, a L 
*Pago of (1915)2 K, B—[Ea,] 
` n fPage of (1909) 2 K. Bad] 
he 4 
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: promissory-note. 


{106 I. ©. 1927} 
misapprehended the onus: of proof, and’ 
really put the onus on the Railway Oom-, 
pany -to- show that they were not liable, 
With.all respect I do not think that that 
suggestion is justified by the judgment 
of the learned Commissioner. It is’ quite 
clear from the cases:to which allusion has 
already been made, and. which only state 
the ordinary well-accepted procedure under. 
this type of legislation, that the onus 
of proof is on the applicants to allege that 
they are entitled to the benefit of the Act, 

Under these. circumstances the appeal 
will be. dismissed with costs. 

N. H. #A ppeal dismissed. 


_—_ 


RANGOON HIGH COURT. - 
SPEOIAL SECOND CIVIL Appgzau No. 657 
` or 1926, `> - 
July 4, 1927. i 
Present :—Mr. Justice Brown.- - 
AH OHOON—DEFENDANTS—ÅPPELLANT 
Aati . versus - aa 
T. 8. FIRM—PLAINTIFF3— RESPONDENTS, 
. Contract Act (IX.of 1872), s. 72—“Coercion,” metn- 
ing of—Satisfaction of decree to save interference 


‘with business—Suit to recover, whether lies. oer 
The word- “coercion” in 8, 72, Contract’ Act, is... 

-used in its general sénse, and if'a third: person is’ _ 

-coerced into paying the money.in’ satisfaction- ofa - 7 


decree against another,. and is not himself liable for ~ 
the money, a suit doés lie’to recover that money. [p. 
469, col. 1:] 7 eae h -© 
Kanhaya Lal v:-National Bank of India, Ltd. (1), 
followed. ` : 


A payment to save a serious interference with: - 


one's business is a payment under coercion. 
col. -2,] - 


Mr, Janab Ali, for the Appellant. 

Mr. Hkambaram, for the Respondents. 

JUDGMENT.—tThe respondent T. S. 
Firm in Civil Regular No. 122 of 1924 of 
the Township Court, Pyapon, filed a suit 
against two persons, Maung Sit Pin and 


[p. 469 


Ah Kwin, whom they called in the plaint me 


managing. partners of the Firm of Ho Ho 
Company, Pyapon, for money due ona 
The defendants admitted 
the execution of the promissory note and a 
decree was passed against them. Nothing 


` was- said in the decree as to their being 


partners of the Ho Ho Firm. The decree 
was passed on the 20th May, 1924. On 
the 4th June the Ohettyar firm applied 
for warrant of attachment of property in 
execution of the decree and the property 
attached was the property in the possession 
of the’ present appellant, Ah Cheon, wha 


-pé L ©; ery “Ss 


was carrying on ‘the’ -Dailes in the: shop... 
= The Deputy | Bailiff- ‘claiméd ‘to` effect, the 


:< warrant ‘of: attachtent.” 
< order-to prevent-all the goods in his” Shop. 
~ being “seized,- paid’ the decretal amount: 
Rs.: 894 to-the ` Deputy | Bailiff: The next,” 


- under. : 


day ‘he -tade an-application in the Court 


to the -éfféct ‘that the goods were his” and ` 


ware not liable to attachment ‘and asked’. 
for the removal of 
this application was unsuccessful and the ` 
money was paid to the decree-holder. Ah 
Choon then brougbt a suit out .of which 
this © appeal: has-arisen for” recovery of the 
money: which: he alleges was paid by him `. 
under coercion to ‘the-Deputy Bailiff. The - 
trial Oourt- held that-the money waspaid ` 
coercion and gave Ab - Ohoon- a 
decree;;.-The' District Court ‘in’ -appeal | set. 
aside this decree-on the ground that what- 
ever the motive -of the -paynmient it was 
clear that the Deputy, Bailiff had no power 
to accept security for the deeretal amount; 
that the money must have been held to 
have been paid in satisfaction of. the decree 
and that Ah Ohoon's remedy, if any, was 
against the judgment- -debtors. It is against 
this decree of the District Oourt that the 
present appeal hasbeen: filed,:and I think 
thatthe view of thelaw taken: by thelearned 


Judge-of the ‘District Court:was wrong. 


It was-held by their Lordships of:the. Privy 
Council in the case of Kanhaya Lal v. 
National. Bank of | india, Limited (1) that 
the word “coercion”, in s. 72 of ‘the ‘Indian 


. Contract Act’is-used-.in ‘its general sense 
.and that if a third party was everced into 


paying the.money-in satisfaction-of a decree 
against -a judgment-debtor’ and “was not 
himself: liable for the money, thè money was 
paid by ‘him under coercion: “within the 
meaning of s. 72 ofthe Contract Act, and 
a suit did lie torecover that money. 

The’ question “then: for consideration is 


whether the’ appellant -was acting -under 


coercion .when’ he paid the money and ' 
whether he was liable to pay. - 
It.isquiteclearthat whenthe Deputy Bailiff 


‘went to execute the warrant of attachment 


there was no deeree at all against the-ap- 
pellant-under which he could be heldliable. 
It is:contended that this is simply due to a 
mistake saan was. rectified later. But, 

a) 16 nd. Gas A 401. A. 56, 176. W. X. 541: - 
(1913) M. W. N. 406; 13 M. L. T. 406: 11 A. L. J. 413: 
17 O.L..J. 478; 15 Bom, L. R. 472; 184 P.. L.. R. 1913; 
25M L.J. 104; 40 0,598 (P. ah 
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even if this were ab. it seems . to: me: clear 
that, the attachment; was, illegal.. - 

. Ths Qhettyar’ s:¢çagè is that. Ab: Choon, Sit 
“Pin and-Ah Kwin were the: three’ parthera 
inthe Firm of HoHo.& Oo; that it was the 
“Firm of Ho Ho & Oo. who, ‘borrowed ‘the - 
money and that-it-.was.- cagainst that firm 
“phat they got. the. decree, . Admittedly no 
personal decree has been passed against Ah 
oon, The property-of -the . partnership, 
therefore, can only be. attached under tha 
‘provisions of x. 50o0fO. XXTif the decree 
“were against thepartnership;. and: if the pro- 
perty intheshop were the partnership pro- 
‘perty,. then the attachment was perfectly 
- ‘legal: ~ But it.is clear that the -property-said 
“to.be attached, , was'not:the property of the 
_ partnership of these three men, as it 
has‘been abundantly proved-that this part» 
_nership was- dissolved. long. before the 
. deċree was.executed;. and if--the decree- 
holder wished to proceed against ‘Ah Ohoon 
_ personally it was incumbent on him to take 
“action under sub-r. 2 of.r50. This he élearly 
“did not do.. The.attachment was, therefore, _ 
an» illegal attachment, . The ‘respondent 
' Ohéttyar alleges however that even if the 
attachment .were illegal Ah Choon paid up 
‘the money. perfectly willingly. - 

Kerapaya Pillay in his evidence. says ‘that 
when.the Deputy. Bailiff was going to.attach 
the property.Ah Choon said he was liable 
and paid the money. “Ha is -supported ` in 
this by Muthu Raman Servai. : Bat I think 
that the trial Judge was perfectly correct 
in holding. that’ these. witneases were | not 
speaking | the truth. : 

Ab Choon's wifnessee state that’ it was 


only after considerable persuasion and in _ | 


order to prevent his business being closed 
that he consented topay the money. And 
the -Deputy Bailiff who was called as a 
witness by the: Ohettyar -says that plaint- 
iff, that is, Ab Choon, said that he did not 
_ know the decretal amount and that_he was 
never sued before, and then-he (the Bailiff) 
directed the plaintiff to go to Court. He fur- 
ther says that he was first of -all asked to 
take security and finally that it was only 
after about an hour of speaking that the 
money, was paid. | His. evidence alone 
makes it fairly clear that the payment was 
not freely and willingly made;.and Ah 
Choon’s action in going to the Oort the 
very next day and complaining about the 
matter confirms his story that he paid only 
under compulsion and in order to prevent.a 
_ very serious interference with .his business, 
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In such a case he can justly claim that 


he was induced by coercion to pay the 
money, and,’on the authority of Seth Kan- 


haya Lall’s case (1) he-is entitled to. recover - 
that money unless hè himself is liable for. 


the debt. Ido not consider that the Chet- 


tyar has satisfactorily proved his liability. - 


The Chettyar claims that the money was 
advanced to the partnership, That is entire- 
ly denied by Ah Choon himself and also 
by one of the executants of the note, Sit 
Pin. -Sit Pin ‘says that the money was 
borrowed by him and Ah Kwin_ personally 
and that the money was used by Ah Kwin 
on his own. personal account. The note 
‘itself reads “We, Maung Sit Pin and Ah 
Kwin, of Ho Ho &:0o., Ist Street, Pyapon, 
promise to re-pay the Rs. 650.” It does 
mention Ho Ho & Co. but the persons who 
promised to pay are Maung Sit Pin and 


Ah Kwin, and I do not think it is possible, ` 


on the face of the note, to say definitely 


that the money was borrowed on behalf of. 


tHe partnership‘ or that the promise was 
made tore-pay on behalf of the partnership, 
lt is true that there isthe seal of the part- 
nership on ‘the document, but, Sit Pin 
denies that this was put on at the time 
and denies that the seal was the one ordi- 
narily used on.such premisecry-notes taken 
out for the partnership. And Suit No. 122 
was not really filed against the partnership 
at all. It was filed against Maung Sit Pin 
and Ah Kwin ‘as managing partners of the 
firm. It was not filed’against the firm by 
their managing partners and there is no 
mention at all in the proceedings of Ah 
Choon: ; 

At the time this suit was filed it would 
appear that tfe partnership had been dis- 
. Solved and that the assets and libilities of 
the partnership had been made over to Ah 
Choon. ` Inthese circumstances. it is very 
curious that Ah Choon’s háme should have 
been left entirely out of the plaint if the 
plaintiff did-really mean to sue the partner- 
ship. Ah Choon has shown that at the 
time ofthe dissolution a number of debts 
owed by the partnership were shown in- 
cluding a debt to the. T. S. Firm, but the 
debt'now in dispute was not included Of 
course-an agreement of this kind between 
the partners would not be binding on the 
Chettyar, but it does lend: corroboration -to 
the story of Maung Sit Pin and Ah 
Kwin that thismoney was never borrowed 
for or on behalf of the firm at all. 


In these circumstances] am not satisfied — 


- of himself or his servants. 


‘BOMBAY STEAM NAVIGATION Oo, LTD. v, VASUDEY HABURAO KAMAT, [106 I. O. 1997} 


that it has been shown that Ah Choon wad 


-liable for this debt and, asin my opinion, 


the attachment was clearly illegal he is- ` 


entitled to recover the sum paid by him. 
Iaccordingly set aside the decree of the 

District Court and restore that of the. trial 

Qourt for payment by the T. S. Firm of 


the sum of Rs, 894. to the plaintiff Ab 3 


Ohoon. The Chettyar respondent will pay 
the costs of the appellant throughout.- 
NEB. | _ Appeal accepted, 


BOMBAY HIGH COURT. 
Crviu RevistonaL APPLICATION No, 310 
. OF 1926, i 
_ August 15, 1927. g 
Present :—Sir Amberson Marten, Kr, 
- Chief Justice, and Mr. Justice Blackwell. 


. Top BOMBAY STEAM NAVIGATION Ki 


Oo. LTD.—DEFENDANT—ÅPPLIOANT 


versus 
VASUDEV BABURAO KAMAT— 
APPELLANT—OPPONENT. `. l 

Bill of Lading | Act (IX of 1856}, s. 1—Contract 
Act (IX of 1872), ss. 151, 152—Bill of Lading—Pro. 
tection clause—Consignee, whether bownd—Bombay 
Regulation I1 of 1927—Government of India Act, 1915 
(5& 6 Geo. V, c. 61), ss. 106, 180 —Revision. 

A consignee claiming goods under a Bill of Lading 
is bouńd by the terms in the Bill protecting the 
Shipping Company from lóss in respect to those 
goods. itis not necessary that he should “have ex- 


‘pressly authorised the consignor to accept the terms 


in the Bill of Lading. [p. 471, col. 2. } 
The Contract Act does not apply ‘to carriage: by 
sea, excluding inland navigation. |p. 472, col. 2.] 


dt is competent -toa shipowner to protect himself 


by express contract from liability for the negligence 
10204, 4 

Sheik Mahamad ashen v. Drition India Steam 
Navigation Co. Ltd. (1), followed. >, 

The very wide powers of revision of the Bombay 
High Court under Bombay Regulation II of 1827 
have been saved in spite of the repeal of the Regula- 
tion, by ss. 106 and ‘130 of the Government of India 
Act. „But they should be exercised only in special 
cases. jp. 473, col. 2.] be 


Oivil revisional application against the 


‘decision of the District Judge, Karwar, 


in Appeal -No. 68 cf 1925, reversing that’ 
of the Subordinate Judge. at Hona- 
war, in Small Cause Court Suit No. 139 of 
1924. . 

Mr. Kemp, (with him Messrs. Little & Co.) 


for the Applicant. . 


- Mr. Nilkant Atmaram, for the Opponent, . 


JUDGMENT. 


‘Marten, O. J.—This is one of. those. 


cases which, though petty in amoun t, involve 


x 
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legal points of importance and somè diffi- Was received by meand given to the Agent, | 
culty. The subject-matter of the dispute It is Ex. 19." 


is a humble cask of iron nails. The plaint- 
iff who is a merchant at Honawar had a dalal 
at Bombay. The latter sent this case -of 
nails together with other cases and some 


other goods by the ss. Indravati of the. 


_ defendant Oompany for being delivered to 

the plaintiff at Honawar harbour. The 
Company’s Bill of Lading was sent by the 
plaintiff's dalal to the plaintiff. The plaint- 
iff presented it to the Company at Honawar, 
and got delivery of all the goods except 
the suit cask of nails. The plaintiff then 
called on the Uompany to deliver the suit 
cask. The answer was: “it was lost over- 
board in unloading through an accident 
due to the ship rolling, and weare not liable 
under the terms of our contract contained 
in the Bill of Lading.” ` 


The plaintiff nevertheless brought his 
` suit. The trial Court keld that the loss was 
due rather to an incident of the sea than to 
anaccident of: the sea, and that accordingly 
one particular clause in the Bill of -Lading 
did not protect the defendants. But it was 
held that another. clause applied which 
protected the Company from the negligence 
of its stevedores and servants, and that in 
fact the accident was caused by such negli- 
gence, and that consequently the suit failed 
and must be dismissed. . >. 

The plaintiff, however, was not content. 
He appealed; and a semewhat surprising 
result happened. The view the learned Dis- 
trict Judge took was that it was not proved 
that the: plaintiff in any way by himself or 
by his broker accepted the conditions in the 
Bill of Lading. Therefore it was not bind- 
ing on him, and the shipping Oompany were 
liable. The shipping company now apply 
in revision. : i 


At the outset we must bear in mind that 
in the plaint itself the plaintiff had pleaded 
that on October 3 the plaintiff's dalal at 
Bombay had sent some goods to be delivered 
to the plaintiff at Honawar harbour, and 
para, 3 stated that. the defendant Company 
was to give delivery of the suit cask -of iron 
nailsto the plaintiff at Honawar harbour. 
The plaintiff had also stated in his evidence 
that he had received an invoice from his 
Commission Agent from Bombay. In cross: 
examination he said:— | N ; 

“T get my goods from Kagal Lakshman 
Anant: Hesends me Bill of Lading for the 
‘goods sent, Isee the Bill 'of Lading 


AJ 
ah a Mee a 


Now, as T understand the j adgment of the ` 
learned’ trial Judge, he held as a matter of © 


law that even although goods are shipped :.- - 


under a Bill of Lading and the consignee - 
claims the goods under that Bill of Lading, ` 
yet unless the.shipowners can show that 
the consignee expressly authorised his: 
shipping agent to accept the terms in the 
Bill of Lading, the consignee is not bound. 


‘Inother words, theconsignee may accept the 


carriage of the goods, but he is not bound. 
by the special conditions of carriage unless : 


his broker has been.authorised to assent to -- 


them, and has in fact assented to them, and - 
the consignee has assented to them. 
Now that view. is in the 
only of mercantile: custom, but also of the. 
Statute which has been in force ever since 
1858. Irefer to the Bills of Lading Act, 


"1856. Theres. 1 provides :— xs 
. “Every consignee of goods named ina Bill. - 


of Lading...shall have ‘transferred to and 
vested in him all rights of suit, and be sub- 


‘ject to the same liabilities in respect of such - 


goods asifthe contract contained in the 
Billof Lading had been made with himself.” . 
- The learned Judge isclearly bound by that - 
Act. Hehad no jurisdiction to ignore it. 


I say nothing about mercantile custom, for -- 


it isobvious te any onehaving any familiari-. 
ty with shipping business, that if the learned 
Judge's view wascorrect,the shipping in- 


dustry would be paralysed, so far. as the 


carriage of cargois concerned. 


Under these circumstances I say nothing - 


a3 tothe blunder, which was apparently 
mada in the trial Oourt, in not ‘putting in 
evidenca the forwarding nots which is re- 
ferrad to as No. 2 of the defendant's list 
of documents. There is an affidavit of July: 


- 6, 1926, by the Agent of the Steamship 


Company as to that, and he says that-the 
trial Court disallowed it in evidence. That 
appears to have been the view also taken in 
the lower Appellate Court. As to this I 
would only refer to the evidence of Pandu- 
rang Narayan, the Agent of the Company; - 
who in his examination-in-chief said:— > 
“I see the goods forwarding ‘note given 
by the shipper Lakshman Anant Pai, it is 
produeed to the Company and accordingly _ 
the Bill of Lading is written.” I should have 
thought that that document being produced 
fromthe proper custody, viz., that df the ship- 
owners’ Agent, it would lie upon the plaintiff 
to: prove that it-was nob authorized or that 


Haan i, 


teeth not. - 


sno 


facts then. of this. particular -éase 


Ti voe 


| g are legal having 
regard to s. 151 of the Indian Contract Act. 
The plaintiff's argument is that the ship- 
owner is a bailee under the -bailment 
sections ofthe Indian Contract Act. viz. 
148 et seq: and that under s, 151 he ‘ig 
‘bound to take~as much’ care of the goods 
bailed ‘as aman of ordinary prudence would 
of his-own goods; and that there is no clause 
‘which permits him to contract himself out 
.of that minimum liability. In this respect 
there is -a-merked contrast under a, 162, 


‘recording a finding on all points. 


- mad Ravuther 


. But there it is expressly provided that in 


the absence -of any special contract the 
bailee is not liable for the loss if,he has 
taken the amount of care described in s, 


- Tol. As faras the Indian Carriers Act is 
| concerned, that does not, I think, ‘apply to 
. carriage by sea. I exclude ofcourse inland 
. navigation.: There is- some difference ọf 


opinion in certain High Courts as to wher 


ther the bailment sections of the Indian 
-~ Contract Act apply to carriage by sea. -But 


in Sheik Mahamad Ravuther v. British India 
Steam Navigation Co Ltd., (1) the point now 
raised was considered, and Sir Arnold 


. White and Mr. Justice Wallis, as he then 
- was, held, that “In England it is competent 


to a shipowner to protect himself, by express 
contract, from liability for thé negligence 
of himself or his servants, This is also the 
law applicable in India’. Mr. Justice 
Sankaran Nair took the contrary view, 
holding that it was inconsistent with the 


- provisions of the Indian Contract Act.and 
. the manifest intention of the Legislature in 


enacting such provisions, 


: But we see no adequate reason here to 


adopt the view of the learned dissenting 
Judge. Accordingly wedo not think that 


“this latter point affords an -effective answer 


to the present revisional application. : 
` TÉ then tŁe conditions of the Bill of Lading 


‘are binding on the consignee, then having 


regard to the findings in both Courts below 
the Shipping Company is protected. I 
should have explained that the learned 
District Judge took the correct course in 
We have, 
therefore, the benefit of his judgment on 
the alternative issues, supposing his deci- 
sion as to the Bill of Lading being not 


' binding on the consignee is incorrect,  In- 
cidentally the learned Judgehas adopted the 


same course with reference to Sheik Maha- 
v. British India Steam 
Navigation Co, Lid. (1) which, as I have in- 
dicated, we propose to adopt. 

This brings me next towhat as regards 
certain aspects seems to me a difficult 


‘question. If the -appellant can only rely 


ons. 115 of the Civil Procedure Code, then, 
having regard to certain decisions of the 
Privy Council on the point and to various 


‘other decisions, many of which are difficult 


to reconcile either with the Privy Council 
decision or as between themselves, it might 
well be desirable to refer the point-to a 

) 1 Ind, Cas. 977; 32. M, 95; 4 ML. T. 110; 18 af, 
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Full Bench ‘notwithstanding the- small 
_ amount.of money. that .is.-involved “here. 
‘I need only refer--to the notes’ to -s. 115 in 
Mulla’s Oivil Procedure : Code’ -to -illustrate 


- what I- mean.: But in- ‘Bombay : there are. 
` decisions which are binding-on™ this - Divi- - 
sion Bench -to the effect that-in the old 


+ Bombay- Regulation, II of :1827;/Oh:T;. 8. 5, 
à pub-s...(2), we: have certain ° supplemental 


powers which we are entitled..to exercise. , 
“Tt, shall also be - 


"That sub-section rune:. 
* competent :to the said Court; to: call for the 
; - proceedings’ of any Subordinate Civil Court, 


and to issue: such: orders thereon às the case y 


_ may require.” . This Regulation ‘was repeal- 


_-ed by. Act. XH of 1873; but=there is an, 


- express. section which. ’ ’ provides that it 

was not, amongst other-things, to affect 
any established. jurisdiction, ste. 

In Bai-Atrani y. Deepsing Baria (2) Mr. 

Justice Batchelor and Mr. Justice Hayward 

- considered this : ‘Regulation - and ‘stated the 


paragraph: Thavejustreferred'to inthe Repeal- > 


_ing. Act, viz. (page 94*): - 

-Tt shall not. affect any.. established 
` jurisdiction, form::.or proceduro. or existing 
+ usage,: custom or. privilege...notwithstand- 
-ing that-the:-same respectively: may” have 


derived, -by, in,.’or from my enactment 
“hereby-repealed. in, f 
— Then the judgment. goes on “fo say (page 


OEE. 
Bs “Tt. folloi ws, I think, that the jurisdiction 
sestablished i in-the Suddur Dewanny’ Adawlat 
-in 1827 and in. the High Oourt in-1861 was 


not Mi by the repeal of the Regulation _ 


in 1873.” - > 

| Bo, too, in Secretary of State for India yv. 
Narsibhai Dadapbhat (3), which was a 
decision of” Sir Lallubhai: Shah and Mr. 
-Justice Coyajee, both the learned Judges 
‘arrived at a similar . -conclusion. Mr. 
Justice Coyajee at-page- 557. Saya: — 


“In any event, our: powers derived from ` 


s.5 of Bombay Regulation II of 1827 are 
very wide. 
on -the Suddur Dewanny Adawlat were 
transferred to this Court by s.-9 of ‘the 
High Courts Act; 1861, and they continue 
‘still in’ force- by -virtue of s. 106 of the 
‘Government: of India: Act.” ° 


(2) 33 Ind. Cas. 358; 40.B. 86; 17 Wont L. R. 109%. 


(3) 77 Ind, Cas. 241; “48 B. 43; 25 Bom. L-R. 992; Ae : 


T. R. 1924 Bom. ‘65: 
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- order; 


“mencement ‘ofthis Act.” 
-pedls, for instance, the Indian High Courts 


The powers ‘thereby. conferred . 


age 
Mr, Justice Shah says (page 59*) = 
` “Eyen. assuming that’ the case is not 
covered” by s. 115; I think it would clearly 
be covered by: the words . of the -second 
clause of ` s. 5 of, ‘Bombay Regulation Il of 
1827. Though ‘the Regulation ‘on this 
point is repealed, this Court <still retains 
the “power, tinder the Statutes, which the 
Suddur ‘Dewanny Adawlat had under the ` 
said repealed. clause.” ` í 
Then as. regards: ‘the Government -of 
India ‘Act, 1915, in addition to s.,106 
which Mr. J. astice. ‘Ooyajee. referred to, I 
may mention .s. 130° which provides that 


-the repeal was not ito affect “the validity 


of any. law, charter, : letters -patent...rule... 
‘regulation...under any enactment 
hereby repealed and'in force at -the com- 
That Act re- 


Act, 1861, and the Indian’ High Courts Act, 
1865. 

“We think, thereforé, ät- is open to us to 
act under Regulation II of. 1827, whether 


- or nos. 115 of the Civil.: -Procedure Code `` 


applies. _ Consequently. it-is-competent. for 


-us to issue such ` oräers :as the case may 
- require. , 
< been in any manner affirmed, recognized or ” 


But; I wish.. it--to be- clearly 
understood that it ‘is only- ina very excep- 


-tional cas that, T would .be. prepared to 
- eXercise . such a power -as 


this, more 
especially ds normally we -should act, ‘if at 


‘all, under s. 115. I regard, "however; this ` 


particular, Gase as a!-very exceptional -one 


-and as avery important one to the ship- 


ing world, and that- -consequently ` it is 
eminently one where we ought to interfere 


-irrespectiye of the small amount involved, 


‘because to allow the contrary decision to re- 
main might well result in muth confusion. 

I would, therefore, act.under the Regula- 
tion, viz., IL of 1827,:and-make the ‘Rule ` 
absolute, and discharge. the order of the 


- Tearned’ District, J udge, and . restore -the 
‘decree’ “of the Subordinate Judge, and . 
ead the: plaintiff to pay the opeta saa 


ou 
Blackwell, J.—I agree. - 
N. H. > _ Rule made absolutes 
"Pago: of 48 B. [Ed] 
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LAHORE HIGH COURT. 
First OrvıL Appeat No, 802 oF 1922. . 
. March 14, 1927. E 
__Present:—Mr. J ustice Fforde and . 
Mr. Justice Tek Ohand. 
SHE RA AND OTHERS — PLAINTIFFS — 
‘APPELLANTS - 
versus : 
GAHNA. AND oTaErs—DEFENDANTS— 
RESPONDENTS. 
Pleadings—Estoppel—New ground. 


A plea of estoppel cannot be upheld on a PARN 
not pleaded in the written statement, ånd inconsist- 


ent with what was stated therein, and with regard ` 


to which no issue had been framed. [p. 475, col 2.] 

First appeal from the decree of the Senior 
Subordinate Judge, Sheikhupura, dated the 
4th January, 1922. 

Mr, Shambu Lal Puri for- Mr. Mukand 
Lal Puri, for the Appellants. 

Messrs. Muhammad Amin and Anant Rim 
Khosla for Mr. Khurshid Zaman, _for the 


Respondents. 
J UDGMEN T. 

Tek Chand, J.—On the 22nd of Feb- 
‘ruary, 1921, the plaintiffs, nine in number, 
representing themselves to be collaterals in 
the third degree of one Azmat, instituted 
a suit for possession of the land measuring 
376 kanals and 11 marlas on the allegation 
that the land was ancestral of the plaintiffs 
and the alienor, that it had been sold by 
Azmat to the ancestor of the defendants in 
` 1893 without consideration and necessity, 
and that though Azmat alienor had diéd in 
1899 he had left a widow Musammat Muradan, 
who died in 1920 and, therefore, the suit 

wa3 within time. 

The defendants pleaded that thesuit was 
time-barred, that “the plaintiffs’ ancestors 
had brought*a declaratory suit before 1893 in 
respect of this very land and the alienation 

made by Azmat; but that they relinquished 
their rights as against the defendants” and, 
therefore, the plaintiffs were estopped. from 
maintaining the suit and that the sale had 
been effected for consideration and valid 
necessity. The defendant, Murad, was ex- 
amined in Court on the 30th of June, 1921, 
and stated that before the alienation now 
sought to be impeachéd, there had been 
another sale of the same land to the defend- 
ants for Rs. 400, that Kadim and Ismail 
and other reversioners of Azmat had sued 
to contest that sale, but ultimately withdrew 
the suib on a compromise, under which 
Rs. 200 more was paid to the vendor and 
a fresh sale-deed for Rs, 600 executed. It 
was stated that it is this subsequent sale“ 
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for Rs, 600 which is the subject of the pre- - 
sent suit, z 
On these pleadings the Court framed the 
following. three issues:— 
“(1) Is the suit barred by time? A 
(2). Was the sale for consideration and. 


“valid necessity? | 


(3) “Was this sale the result of a come: 
promise between the plaintiffs’ predecessors. 
and the vendees and are plaintiffs estopped 
from suing? 

It seems that on the 24th of August, 1921, 
the defendants were permitted to file a 
better statement of their defence. This 
better statement, however, has not been 
Dinei in the paper-book and is not before. 

The learned Judge Mr. Din Muham- 


hed passed an order on that date in the ~ 


following terms: 

““A better statement has been ‘permitted 
to be filed. The following fresh issues. 
arise, The parties to be examined.” ' 

Murad, defendant, and Ziada, plaintiff 
were accordingly examined the same day `: 


“and it was noted that it was necessary to 


send for records of suits decided in 1893 
and 1895 before any fresh issues could be 
framed and an order was passed that the. 
defendants should furnish particulars of 
these reeords. The case was again adjourn- 
ed to the 15th of October, 1921. On that: 
date it was discovered that the records could ` 
not be sent for as the requisite. particulars: 
had not been furnished by the defendants, 
They were ordered to do so within a week, 
and the case was adjourned to the #7th 
of October, 1921. On that date one of the 
records required was received in the Court - 
but not the other as the particulars filed by 
the defendants were incorrect, The case 


had again to be.adjourned, but on the next 


hearing (18th of November, 1921) it was 
reported that the required record - was 
missing. Anenquiry was ordered in this 
matter and the case adjourned once again to 
the 14th of December, 1921. In’ the mean- 


“time Mr. Din Muhammad was transferred 


‘was received from the 


and Mr. Asad Jan succeeded him. On the 
14th of December, 1921, the record which 
was supposed to have been missing, 
record-room. No 
fresh. - issues were framed by Mr. Asad 
Jan and though the defendants’ Counsel 
urged that in order to determine the ques- ' 
tion of limitation. it-was necessary to find 
whether Azmat had left a “legal widow” 


-r not, the learned Judge refused’ to-grant 


this request, remarking that; he did not 


[106 1, Ø. 1987], n 
see its importance. The case was adjourn: 


and.on the 4th January, 1922, judgment 
was pronounced dismissing the suit on the 
ground that the plaintiffs were estopped 
from maintaining the present suit, “because 
Khadim and Umar had instituted a suit to 
contest the sale of 1893 which ended in- a 
compromise effected on the 12th of May, 
1893". .The learned Judge in support of 
his- -finding that the plaintiffs were estop- 


ed from suing also referred to another suit’ 


“between Sakhar and Sakhu. as plaintiffs 
and Azmat and Nawab as defendants, which 
had been “dismissed 
1895, f 4 z. i 

Against this judgment and decree a first 
appeal has been preferred by the plaintiffs 
and it has been contended on their behalf 


that the learned Judge was not justified in- 


upholding the plea of estoppel on the ground 
that Khadim: and Umar had instituted a 
suit to contest the sale in question in 1893 
which had resulted ina compromise. It'is 
clear from ‘the written statement of the de- 
fendants as well -as from the oral statement 
.of Murad defendant and the form in which 
issue No. 3 was put that the defendants had 
originally based their plea of estoppel upon 
a compromise which they alleged had. been 


arrived at. between the ancestors of the 
hie and Azmat vendor in a suit relat- . 


ing to a sale prior to 1893. Mr. Anant 
Ram for the defendant-respondents, how- 
sever, now concedes that as a matter of fact, 
‘no such prior sale had been effected nor 
any suit filed, which was ddjusted by a 
compromise resulting in the sale now in 
-- question. He states that the plea of estop- 
pel as raised in the pleadings on which 
issue No. 3 had been framed was really put 
forward by his clients in complete ignorance 
of the real facts. Mr. Anant Ram, how- 
‘ever, seeks to support the lower Oourt’s 
finding on the issue of estoppel on the 
. ground that Khadim and Ismail had filed 
a suit to contest the sale in question, 
which suit they had subsequently with- 
drawn. He states that these facts were 
pleaded in the better statement with regard 
to which{Mr. Din Muhammad had intended 
to frame fresh issues. But no such 
issues were actually framed by Mr. Din 
“Muhammad or by his successor and the 
plaintiffs had no -opportunity of mest- 
ing the defendants’ -case as put in the 
better statement. Moreover, the compro- 


mise dated: the'12th of-May, 1893,on which 


~ BHERA-Ð; GANA 7 = 
| “the learned Judge’ has largely relied, - 
-ed for arguments to the 19th of December , ore 
. Ment and-was not proved or exhibited in 


on the 15th of July, 
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had not bəen incorporated in any judg- 


this case, It is also a question for con- - 
sideration whether the compromise arrived 


‘at in a suit which, according to the de- 


fendants’ own showing, was instituted by- 
Khadim and Ismail, whose déscendants 
are plaintiffs Nos. 4 to-8, is binding on Shah 
Muhammad, plaintiff No. 1, Taja, plaintiff 
No. 2, Allah Ditta,- plaintiff No. 3 and- 
Shahbali, plaintiff No. 9, who or whose: 
direct, lineal ancestors were not parties 
to it, The learned’ Subordinate Judge 
has not addressed himself to this aspect 
of the case, nor have’ all the relevant 
materials been placed on the record, on . 
which this Oourt could come toa definite 
finding. . Lo 
For the appellants it is, further, urged 
that the. litigation of 1895-can have no 
bearing on the. present suit as the plaintiffs 
in that suit were Sakhar and Sakhu, who 
are not mentioned in the pedigree-table print- 
ed at page 4 as being related to Azmat, but 
who were probably collaterals of a very 


~ remote degree. It is contended that the 


plaintiffs did not derive their title through 
Sakhar and Sakhu and are in no way 
ieee by the dismissal of their suit in - 
I do not, however, think it necessary to 
give a finding on this point, as I am of 
opinion that this appeal must succeed on 
the short ground that the learned J udge 
ought not to have upheld the plea of’ 
estoppel on the grounds which were not . 
pleaded in the written statement, but. 
which were inconsistent with what was. 
stated therein and with regatd to which 
no issue had been framed. Issue No, 3 


‘bad been struck with reference to allega- 


tions which the defendants had abandoned 
and issues Nos. 1 and 2 have not been 
decided. Underthese circumstances there 
has been no proper trial of the suit in the. 
lower-Court and itis unfortunate that the 
case has to be, remanded ‘for re-trial] and 
fresh decision, after proper issues have” 
been framed and parties given an opportun- 


_ ity to prove their respective contentions. 


In order to avoid another possible remand 
it seems.necessary to point out that the 
question whether Musammat Muradan was ` 
or was not the widow of Azmat akienor is 
of vital importance in this-case for the ` 
decision of the issues as to limitation, and 
the learned Subordinate Judge was “wholly”. 
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_ wrong in supposing. that this question was 
of no importance: If. Musammat’ Muradan 
was not.the married--wife of Amat, the 
_ present suit is obviously time- barred. - If; 


however, Musammat Muradan did ‘succeed 


MA. HAW D, MAUNG. BA, 


him as his -widow, it is-a, matter for con- 


` sideration whether: time’ could run against 
-' the reversioners during her- lifetime. 

-l The. attention: of the Court below is also 
drawn-to the necessity of ‘having any docu- 
| ments on. which the parties wish to ‘rely 
i formerly proved and-exhibited and the pro- 
visions of O. XIII, r. 4, Civil Procedure 
Code, complied with, 

< For the foregoing reasons, Si would accept 


“this appeal and:setting aside the judgment 


and decree of the learned Subordinate 
Judge remand the case under O. XLI, r. 23, 
Civil Procedure Code, for disposal in accord- 
ance with law. Court- fes on appeal will be 
refunded and costs will- be costs in the 


_ cause. - 
` Fforde, J =I agree. 
N. H. REN KING, 


RANGOON HIGH COURT. 
Sxcoxp Civit APPRAL No. 210 oF 1926, 
June 30, 1927. < 
` Present :—Mr. Justice Pratt.’ 
MA SA W—APPELLANT 
VETSUS 
MAUNG -BA— RESPONDENT. 

Evidence Act (I of 1872), s.91—Stamp: Act (I of 
1879)—Stamp 1 (II of 1899), s. 2 -Unstamped mort- 
gage-deed—“‘Execution”, what is—Secondary evi- 
d 

“Under s. 2 of the Stamp Act, 1899, “execution” 
means signature, and an instrument which becomes 
chargeable with stamp duty only on being executed 
is not liable to stamp duty until it is signed. [p. 476, 
col. 2.] 

“Txecution” 
ordinarily connoted signature, though there may have 
been special instances where a document was exe- 
cuted other than by signature. [p. 477, col. 1.] 

Mi Ta v. Nga Sem (3), dissented ‘from, 

Secondary evidence of the contents of a formal 
unstamped mortgage-deed is: admissible if it was not 
signed by the mortgagor. Ifthe. deed was executed 
by signing, then secondary evidence is inadmissible 
for lack of stamping. [ibid.] 

. In rethe application of Chet Po (4), followed. 

Mr. Sanyal, for the Appellant. 

Mr. Mukerjee, for the Respondent. 

SUDGMENT.—Plaintiff sued for re- 
demption.. of “certain lands.“ He asserted 
that at the time of the mortgage which was 
in 1891 or 1892, some record had -beer 


under the old Stamp Act of 1879- 


‘not signed, was 


of 


fos LO. 1927) 


made on` a palm leaf of the original . mort- 
gage. and subsequént advances. He called 


‘upon the let defendant in whose custody 
‘he alleged it to’ beto produce. the docu- 


ment, but the latter declined to -do.so and 
denied: its existence, M 
He produced a copy or precis, it: was 


` not clear which, made by him of the origin- 


al record “and” ‘subsequent .memoranda 
and. askedto beallowed to give secondary 


“evidence of the contents of the. document,’ 


Both, Courts have held -that secondary 
evidence of an unstamped document is 
inadmissible and the suit has been dis- 
missed. 

In the Upper Burma cases of Ma Hin: U v 
Maung Aung Hmwe (1) and Maung Net v. 
Maung Hmo Zan (2), Thirkell White, J.. C. 
undoubtedly held that- secondary. evidence 
of a document not produced, whieh ought 
to have, béen stamped, but was not, is 
inadmissible. . 

In the later case of Mi Ta v, Nga Ren. (3) 
Shaw, C.J., went further and held that a 
parabaik mortgage, dated 1894-95; though 
executed ‘within the 
meaning of the Stamp Act of -1879 then 
in force, and that secondary evidence 
the unstamped parabaik document 
which defendant was alleged to be with- 
holding was not admissible. 

The Correctness of this view was not 
accepted. by a Bench on which I sat in 
‘Rangoon last year. (Vide, Ma Hla U v. Mai 


“Hita, Letters’ Patent Appeal No. 131° of, 


1926). 

_ In Inre the application of -Chet Po .(4) 
it was held by a Full Bench of the Chief 
Court that as under s. 2 of the Indian 
Stamp Act, 1899, ‘Execution’ means sig- 
nature, an instrument which becomes 
chargeable with stamp duty only on being 
executed isnot liable to stamp duty until 
it is signed. 

It was further pointed out that in 
accordance with universal custom formal 
documents on palm leafand parabaik have 
hitherto been treated~ by Upper Burma 
Courts as completed documents and ad- 
mitted as evidence as such though not 
signed. The judgment concludes “Our 
decision that these unsigned documents 


- are not liable to stamp duty does not neces- 


. (1897-01), TI, 365. ` 

: (1897-01), II, 367. 

(1907-09) Execution Signing, 

Inds’ Oasi 75; 7 lu B Ri 77; 7 Bur L T, 48, 


-~—~all, but merel 


ti0é 1. 0. 192% 
sarily imply that they must henceforward: , 
be regarded as incomplete, The effect of ' 
the present decision is only that the Courts `. 
cannot refuse. toadmit any such. document: 
in evidence merely: on. the 
is'unstamped.”.. . 

With this. ruling I wholly agree. < 

At. thé time of ‘the: palm leaf document 
now in question the Stamp- Act of 1879 
was inforce, oo oe 

That Act contaias no: definition of ‘exe- 
‘cution, and- I am unable to agree with. 
the view taken-in Mi Ta’s case (3) by the - 
léarned “Judicial Oommissioner that an: 


unsigned. parabaik-document was liable- to’ - 


stamp duty-under the law in force - prior. - 


to the introduction of: the Stamp Act of’. 


1899. s DREA ; 2 
“1 have -no: doubt that ‘execution’ under 
the old - Stamp Act ordinarily. connoted 
signature; though there may have beén. 
special instances where a document was : 
executed other than by signature. : 
From.the-extract or copy taken from: ` 
the palm.leaf document ia the suit under ` 
appeal, however,- it does not’ appear: to 
have been an: instrument of mortgage at 


pein placo. Eta. eG ae 

Unless the: extract is extremély meagre, ` 
if seems clear that the mortgage transac: 
tioh has not . been: réduced’ to. the form 


of a document. within--the meaning. of ~; 


"591 of the Evidence Ach, > ~ 
. It that is- 86, then secondary evidence. 
of the note and oral evidence of the transac- 
tion of mortgage, which was itself oral, is 
admissible. | 
It will,. therefore, be necessary to take 
evidence for plaintiff as to the actual form 
of the so-called mortgage document and. 
whether it amounts to an instrument of _ 
mortgagé6. ` . °°. Kf < 
If there is evidence that a formal deed 
of mortgage waé drawn up on a palm-leaf, _ 
théh secondary evidenée of its contents 
will be'admissiblé, unless it was signed by. ° 
the mortgagor, which is not alleged. 
If it should transpire: thata formal deed: 
was drawn up and executed. by signing, 
then secondary. evidance will be inadmissi- 
- ble for lack of stamping. š 
I set-aside the -- finding. of the lower 
Courts:on the preliminary issue: of law: and. 
remand the suit for disposal on its! merits 
in view of these’ considerations. 
- Costs to follow final disposal, - 


DABËNDRA TAL RHAN v. CbnBN,. 


ground. that it- » 


y-a note'thata mortgage had | 


“Smith v. Mills (5), relied on. 
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“Appellant is-entitled. to: a refund. of the. 

Oourt-fees in this and the lower Appellate . 

Court.. ; vo h 
NE 5, E Case remanded. 


. CALCUTTA HIGH COURT. > 
| ORIGINAL Orvin.Soit No. 1673 oF 1925, - 

t _- February 25, 1927. i i 

< Present :—Mr. Justice Page. ; 

DEBENDRA LAL KHAN—PFLAINTIFF : 
4 a VETSUS oe g 

_. EMA. COREN=Derenpant, 

Landlord’ and. tenant—Forfeiture of lease— . 
Covenant tò ‘repair—Non-payment of rent—Relief 
against’ forfeiture—Transfer of Property Act (IV of 
1882), s. 114. a Ñ ; 

The general rulè' of law with réspect to the con- 
struction’ of covenants to repair’is that. where the - 
covenant to repair is in. general terms to keep..the ` 
premisés in repair, the covenant will attach to new 


- buildings~.that subsequently are erected upon. the. 


demised premisés during: the ‘currency of-the term: 
On the other hand, where the- covenant 'to repair : 
tefers to certain specific property that is demised, 
such as “the said buildings” or “the said. houses”, -- 
unless: the additional buildings in fact’ became part 
of the specific buildings which the tenant covenanted: 
tò repair, the coyenant will not extend to such new 
and separate erections, [p.479, col. 2; p. 480, col, 1]. 
„„Doe v. Rowlands (3), Cornish: v, Cleife (4) and. - 
_ Whether-or not a covenant to -repait extends to 
any particular property depends upon‘ the ‘terms of 
the covenant and the facts proved’ in the case under 
consideration. -[p. 480, col. 1.) ; 

The test as“ to whether any particular renovation 
amounts to repair or not is whether thè act to ba 
done is one which in substance is the renewal or 
re-placement of defective parts, or the renewal or 
re-placement of substantially the whole. [p, 480, col, 
2 


“Lureatt v. Wakeley (6) and Calthorpe v. MèOscar (7), 
relied on. ; tals Tee ie ee a 
Under s. 114 of the Transfer of Property Act, the 


-Court is: invested with ‘a discretionary power to 
“grant relief against forféiture for non-paymént of 
rent which it may or may not exercise in fayour of 
the tenant. i ee i 


[p. 478, col..2.] 
The Courts in India in exercising the discretion enè . 
trusted to them under s. 114 of the Transfer of 
Property Act, in the absence ‘of any special circum- 
stances, should adopt the rule that prevailed'in the’ 
old Oourts-of Chancery, and; subject to any-equities 
that may have arisen between the date.of the 
forfeiture and the- application. for relief, e.g., where. 


‘the landlord during that: period „has re-let the pres 


mises to other persons, or otherwise has dealt with 
them, or where the conduct of the'tenant qua: tenant 
has been such that it would be unreasonable that 
the. landlord: should be compelled to keep him as a 
tenant, the Court, provided the tenant.complies with 
the conditions Jaid-down'in s;-114; ought to exercise 


its discretion in the tenant's favour, and grant hing 


relief, [p; 479, cola, 1 & 2y 


“ 
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‘`. Messrs. A. N. Chaudhuri and Sudhis Ray, 
for the. Plaintiff. A ee 

Messrs. A. K. Ray and B. C. Ghose, for 
the Defendant. es 

JUDGMENT.—This is a suit brought 
to recover possession of'a block of buildings 
lying at the corner of Wellington Street and 
Dhurrumtolla Street in -Oalcutta. I shall 


refer to the buildings generally as No. 149-1, 


_Dhurrumtolla Street, the parcels being set 
out in the lease in suit. 

On the 3rd August, 1806, the predecessor 
of the plaintiff let the said premises to one 
Sassoon Ezra Cohen (through whom -the 
defendant claims title) for a term of 50 
years. . The rent reserved was Rs. 416-10-8, 
payable on the 25th day of each month 
succeeding the month for which it became 
due. The lessee-covenanted inter alia that 
he “ will at all times during the said term 
keep the said premises in good and sub- 
stantial repair, and the same in good and 
substantial repair deliver up to the lessor 
his heirs or assigns at the expiration or 
sooner determination of the said term ”. 
The lessee further covenanted that he 
would repair, thesaid premises within two 


months after a notice in writing of the 


necessary repairs was served upon him 
by the landlord. No such notice was given, 
but it was-conceded by the defendant that 
the covenant to carry out specific repairs 
after notice was an independent covenant, 
and did not restrict or affect the defendant's 
liability under the general covenant to 
repair, -It was further provided that 

“Tf the said monthly rent, Rs. 416-10-8 
or any part thereof, shall be in arrear for 
the space of three months next after any 


of the days whenever the same’ ought to 


bo paid as Sforesaid, whether the same 
shall or shall not have been legally demand- 
ed, or if there shall be any-breach or non- 
-observance by the said lessee, his executors; 
administrators, or assigns, ofany of the 
covenants hereinbefore on his or their part 


contained, or the lessee becoming insolvent,. 


then, and in-any of the said cases, it shall 
‘be lawful for thesaid: lessor, his heirs or 
‘assigns, at any time thereafter, into or. 
upon the said demised premises or any 
‘part thereof, in the name of the whole to 
‘re-enter and the same to have, re-possess and 
enjoy asin his or their former estate, and 
to -hold the same free and-discharged from 
-the -covenants and agreements herein con- 
tained- and to hold the said lessee liable for 
‘pll loes'and damages that may be sustained 
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by the said lessor for such breach of cove- l 


nant on the part of the said lessee”’.. 
The plaintiff based his. cause of action 


_in ejectment upon a breach of (i) the cove- 


nant to pay rent, (ii) the general covenant 
to repair. 6 A 

__It. was conceded by the defendant. that 
before ‘action -was brought he had commit- . 
ted a breach ofthe covenant to pay- rent, 


“and that, although on the 16th June, 1925, 


the Official Receiver of the High Court 
(who was then in possession of the premises ` 
pursuant to a decree which had been ob-- 
tained in a mortgage suit against the defend- 


- ant)-sent to the Solicitor of the plaintiff a 


cheque for Rs. 2,500 in. payment of arrears, 
of rent from August, 1924, to January, 1925, 


. the full rent that was in arrear prior to 


the filing of the suit on the 17th June, 1925, 
wasnot tendered until the 23rd June, 1925. | 
The plaintiff refused to accept. the rent- 
tendered on the löth June, 1925, and also’ 
that tendered on the 23rd Juue, 1925, upon 
the ground that he had given notice to the 
defendant onthe 15th June, 1925, that the 


‘tenancy stood determined, and that he 


required possession of the premises to be 
delivered to him. x 

. In these circumstances the defendant 
admitted that a forfeiture of the lease for 
non-payment of rent had occurred. He 
seeks relief from the forfeiture, however, 
under s. 114 of the Transfer of -Property 
Act of 1882, and he has deposited in Court 
the amount of the rent due up to the 


“date of the written statement which was 


filed on the 4th August, 1925, and has offer- 
ed to pay interest upon the rent in arrear, 
and the full -costs of this suit. The de- 
fendant has not paid or tendered formally 
to the lessor “at the hearing ofthe suit” 
thesum fixed under s. 114, but I will assume 
for the purpose ofmy judgment that he has 
brought himself within s. 114, and that the 
Court is at liberty to grant the defendant 
relief according to the terms of that section, 
Now, it is to be. observed that under s.114 
the Court is invested with a discretionary 
power to grant relief which it may. or may 
not exercise in -favour of the tenant, 
Learned Counsel for the defendant haa 
urged that if the sum required under the 
section has been paid or tendered to the - 
lessor at the hearing. of the suit the Court 
has no discretion in the matter, and must 
grant relief tothe tenant. The old rule in 
equity is stated concisely by Lord “Esher, 
Master of the Rolle, and Rigby, L. Ja, in: 


DHBENDRA LAL KHAN v. 


~~ (106-T.-0; 19974 


‘Newbolt v. Bingham (1). Lord Esher in 
that case observed that: i l 
. “If, atthe time relief is asked for, the. 
position has been altered, so that relief 
could not be given without causing injury 
to third parties, I think that the case that 
was cited to us [Stanhope v. Haworth (2)] 
“ applies. Butif, at the time of the ap- ~ 
plication, the position is not altered, so 
that no injustice will be done, I think, if 
the conditions mentioned in. the ‘section 
are complied with, that, according to the 
settled.practice in equity, there is no longer. 
a discretion in the Judge, but that he 
ought to make the order. It does not 
matter whether it is called discretionary or 
not, if the discretion ought always to be 
exercised in one way. If the conditions are 
complied with, and no interests of third 
parties have intervened there is no, longer 
any real discretion in the matter.” 
And Lord Justice Rigby added that :— 
> “ It was the settled practice of a Court 
of ‘Equity to grant relief against forfeiture 
for non-payment of rent on. payment of all 
rent in arrear and costs. Of course, the 
Court was not absolutely bound by its prac- 
tice where it would not do justice, and if 
some new interest had been created before 
the application, the Court would refuse to 
interfere. That was not done to put the 
landlord ina better position, but because 
rights of third parties had intervened.” 
Now, in exercising’ the discretion with 

which itis invested under s. 114 a Court. 
in India is not bound by the practice of a” 
Court of Chancery in England, and-I am 
not disposed to limit the discretion that it 
possesses. “Those who seek equity must 
do equity”, and 1 do not think merely 
because a tenant complies with the condi- 
tions laid down ins. 114 that he becomes 
entitled -as ofright to relief. But, in my. 
opinion, the Courts in India in exercising the 
discretion entrusted fo them under s. 114, in 
the absence of any special circumstances, 
should adopt the rule that prevailed in the 
old Courts of Ohancery, and, subject to 
any equities that may have arisen between 
the date of the forfeiture and the applica- 
tion for relief; eg., where the landlord 
during that period has re-let the premises 
to other persons, or otherwise has dealt 
with them, or where the conduct of the 
tenant qua tenant has been such that it 
would be unreasonable that the-landlord 


(1) (1895) 72 L, T, 852 at p, 853; 14 R, 526, 
(2) (1886) 3 T. L. R, 34, 
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should be compelledito keep him asa ten- 
ant, the Court, provided the tenant com- 
plies with the conditions laid down in 8. 114, 
ought to exercise ‘its diseretion in the 
tenant’s favour, and grant him relief. 

I now proceed to consider the position 


‘of the tenant under’ the general covenant 


to repair into which he has entered, At 
the time when the premises in suit were 
demised to Sassoon Oohen the premises con- 
sisted of— . - 

“All that upper room brickbuilt house 
and messuage together with the piece or 


. parcel of land thereunto belonging con- 


taining by estimation rent free one bigha 
be the same a little, more or less, and 
situate between the boundaries thereafter 
set out in the lease”. 

After Sassoon Cohen had obtained passes- 
sion under the lease he proceeded to erect 
the buildings in respect of which it is now 
contended that a breach of the covenant to 
repair has been committed upon the parcel 
of land adjoining the two-storied brick 
house. The new buildings that were erect- 
ed facing Dhurrumtolla Street were one- 
storied structures contiguous and joined to 
the original house,and I am satisfied from 
the evidence óf Sassoon Cohen that the 
effect of the additional work of construction 
that he carried out.on the premises was 
merely to increase the area of the two- 
storied building that was upon the pre- 
mises at the time: when the lease was 
granted.. With reference to the additional 
structures that he erected Mr. Cohen was 
questions in the course of his 
examination : Í 

How long did it ‘take you to construct 
this building ?—6, 7 or 8 months. 

The new rooms which yot allege you 
built they wereall made partof the pre~ 
mises of the two-storied building ?—Joined 
to it. i f 

And made 
Yes. - ; : 

Sassoon Cohen further stated :— ` 

Did you have to bond these new build« 
ings on to the old buildings ?—Yes. 

You made them part of. the old , build. 
ing ?—I joined them together,’ id 

After you completed the building, tha 
buildings became one whole building ?— 
Yes, the front portion. : Í 

Now, the géneral rule of law with respect 
to the construction of covenants : tø repair 
is that where the covenant to repair, is in 
general terms to keep ‘the premises in, 


part of the same premises Po 


- ASG. 
repair, the covenant will attach to new 
buildings that subsequently are erected 
upon. the demised premises during the 
currency of the term. On the other hand, 
where the covenant to repair refers to 
certain specific property that is demised, 


such as “ the sdid buildings” or “the said’ 


houses”, unless the additional: buildings in 
fact became part of the specific buildings 
‘which the tenant covenanted to repair, the 
covenant will not extend to such new and 
separate erections : Doe v. Rowlands (3), 
Cornish v. Cleife (4), Smith v. Mills (5). 
Upon the evidence in this case I am 
clearly of opinion that the new buildings 
fall within the ambit of the covenant to 
repair, both because of the general terms 
in which the covenant is couched, and also 
because, even if the covenant to repair was 
restricted to the upper room -brickbuilt 
house, the new structures were an addition 
to and became part of the building that 
was specifically demised, and to which the 
covenant to repair attached, Whether or 
not a covenantto repair extends to any 
particular property depends upon the terms 
of the covenant and the facts proved in 
the case under consideration. Notwith- 
standing the general terms of the covenant 
to repair learned Counsel for the defend- 
ant hascontended, however, - that upon a 
true construction of-the lease the addition- 
al erections were not within the covenant 
to repair; and in support of his argument 
he relied upon the provisions in-the lease 
that gave permission to the tenant to make 
such additions and alterations to the demis- 
emises. 
a a opinion, the provisions in the lease 
to which he refers were not introduced for 
the purpose fer which he cited them. If a 
tenant makes additions or improvements 
upon the premises it is provided under s. 
108 of the Transfer of Property Act that he 
is.entitled to remove them during the 
currency ofthe term. In my opinion, the 
special -provisions introduced into this 
lease with respect to the additions and 
alterations which the | s 
to make to the premises were inserted for 
two purposes ; (4) in order to avoid the 
. provisions ofs. 108 of the Transfer of Pro- 


perty Act, an 


(3) (1840) 9 Car. & P. 734, 
_ (4) (1864) 3 
Mot Tbe 
40 R. : 
: (5) (1899) 16 T, L, R, 59, 


W. R. 389; 11%, T, 606; 159 E. R, 605; 
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tenant was at liberty - 


d (ii) in order that it should 


H& 0. 446; 34 L., J. Ex. 19; 11 Jur, 
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not be open tothe defendant, in the event 
of some part of any additional premises 
that he might erect being destroyed.in the 
‘manner set out inthe lease, to--escape a 
proportionate payment of rent so long as 
the additional structures were not re-built 


‘or repaired. In my opinion, therefore, the 


general. covenant to repair extended to. 
the whole of the block including the addi-. 
tions thereto carried out by Sassoon Cohen. .- 
The issue, therefore, that remains tobe - 
considered is one of fact: did the defendants 
at all times during the term keep the 
premises in good and substantial repair? 
Now, the test asto whether any particular :. 
renovation amounts to repair or not, in my 
Opinion, is “ whether the act to be done is 
one which in substance is the renewal or 
re-placement ofdefective parts, or the renewal 
or re-placement of substantially the whole” 
per Buckley, L. J. in Lurcait v. Wakeley (6). 
See also Calthorpe v. McOscar (7).- 4 i 
[After discussing the evidence his 
Lordship proceeded :—] The defendant 


“elected to call no evidence in rebuttal, - 


and as. the result of the-evidence I am 
disposed to accept the somewhat pic- 
turesque phrase in which Mr. Shrosbree -` 
depicted the state of the premises by saying 
that “ they were ‘starved";.by which he `- 
meant, and I find, that for years they have. , 
not been kept in such. repair as would f 
comply with the conditions of the covenant f 
‘to repair. contained in the lease. L 
- Under these circumstances, in my opinion, 
there was such a breach of the general 
covenant to repair as entitled the plaintif 
to- the relief which he claims and there 
will be.a decree in his favour. - There will 
bea declaration that the lease has been 
determined: There will be a decree for 
possession. There will be a decree for- 
arrears of rent upto the date when. the 
lease was determined, that is the 15th 
June, 1925; and.thereafter until posses-~ 
sion is given a decree for mesne profits at 
the rate at which rent is payable,. and costa 
on scale No. 2. 2 Mb: 
Suit- decreed. 


N.H. - 
(6) (1911) 1 K. B 905 at p. 925; 80 L. J. K. B. 713; 
104 L. T. 290; 559. J. 290. S 
(7) (1924) 1 K. B, 716; 93 L, J, K, B. 273; 130 L. T. 
71,40 T. L, R. 223, E 
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OUDH CHIEF COURT. 
Divorce Cabe No. 7 oF 1927. - 
- October 24, 1927. . i 

Present :—Mr. Justice Pullan. 
Mrs. NAN GREENWOOD—Paritionge : 
Gs es versus . 4 
Masor L. V. GQREENWOOD— 
RESPONDENT. : 
Divorce’ Act (IV of 1869), s. 2—Parties not 
` -domiciled in British India—Residence and adultery 
within British India—Jurisdiction of Courts of India 
to grant divorce—Indian and Colonial Divorce Juris- 
diction Act, 1926 (16 & 17 Geo. V, Ch. 40), applicabil- 
ity of. .- | K 
- Courts in India have jurisdiction under the Divorce 
Act to grant a ‘divorce which willbe valid for all 
purposes throughout British India in any cagse.where 
the ‘parties are resident within the jurisdiction of the 
Oourt and- the adultery complained of has been com- 
mitted in British India. The fact that the parties 
are not domiciled- in British India and that the 
decree will not be binding for international purposes, 
is no bar to the granting of a petition for divorce. 


- The Indian and Colonial Divorce Act, 1927, has no ` 


application to .a marriage celebrated in the Irish Free | 
State. , ' 
Petition under s, 10 of the Indian Divorce 
Act (IV of 1869) for dissolution of marriage. 
Mr. Moti. Lal Saksena, for the Applieant. 


* JUDGMENT. —Mrs. Nan Greenwood 
has applied in this Court under s.. 10. of the 
Indian Divorce Act for dissolution of her 
marriage with- Sergeant Major L. V. 
Greenwood of tlie Gloucestershire Regi- 
ment. The petition is not contested and a 
letter has been filed by the petitioner 
written, as she states on oath, by her hus- 
band which gives ample ground for divorce. 
It appears from this letter that he left his 
` wife more than.two years ago in order to live 
with another woman, a certain Mrs. Pearl 
Cottrell, whois mentioned in the petition, 
In this letter the respondent definitely re- 
fuses to make any: provision for the peti- 
tioner or to leave the woman with whom 
he-is living. There is, therefore, prima 
facie a case entitling the petitioner to a 
decree for divorce on the ground of.adultery. ` 
and desertion. Ma § eck 
. The petitioner states and there is no 
reason to doubt her statement that there is 
no collusion between herself and her hus- 
band, and it is not necessary for her to prove 
‘cruelty on his part in view ofhis admission 
of adultery and desertion. : 


The only question which gives rise to’ ; 


- any difficulty is.that.of.jurisdiction. Neither 


of the parties) are proved to be-domiciled . 


in Indig, The -petitioner is an Irish woman 


and the :respondent is an Englishman, - 


They were married in a Roman _Oatholic 
l 3L ; © 


Mop DIN v. ALLAH DITTA. |. 


alimony, 
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 -Ohurch’in Cark-in South’ Ireland in thé, 
“year 1915,- They have been living in India 


since the year 1921. They are still resident 
in India and the petitioner -states that she. 
has nointention of leaving the country 
and that her husband before deserting 
her also: expressed his intention ‘of remain- 
ing in. India when he. obtainsa discharge 
from the Army. But.at present he is a 
Sergeant Major in a British regiment and 
cannot as. such acquire Indian domicile. 
Thus for purposes'of international law no 
divorce. can be grantéd to the -petitioner, 
but the Indian Courts -are authorised | 
under the Indian Divoree Act: to grant a 
petition, which will’ be valid for all pür- 


- poses throughout British India, in any case 


where the parties are resident within the 
jurisdiction of the'Court and the adultery 


_complained of has been committed in India, 


I opine-that the recent English enactment, 
the Indian and Oolonial Divorce Act, 1926, 


has no application: to a marriage celebrated 


in what is now the Irish Free State. Both 
the required conditions are present in this 
case and I, therefore, decree this petition 
ex parte and grant the petitioner a divorce 
from her husband Sergeant Major. L. V, 
Greenwood. She will be at liberty to apply 
to this Court after expiry of six months from. 
to-day to have her decree made absolute, 
At present no application is made for 
but the. petitioner claims -her 
costs. I-allow-. the costs of the petitioner 
which amount to :—Rs. -20 for the stamp, 
Re. 1 for process fee, Rs. 2 vakalatnama and 
Rs. 100 Pleader’s fees according to the 
certificate filed, 


A. N. A .. Divgrce granted, 


i 
bb saban] 
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~ LAHORE HIGH COURT. 
Sgconn O1vin Appear No. 441.or 1927, 
. . November 18, 1927; . 
Present:—Mr. Justice Zafar Ali. - 
NUR DIN—PLAINTIPF— APPELLANT . 
an . _ versus ` ~ i i 
ALLAH DITTA anp OTHERS—DEFBNDANTS— 
; RESPONDENTS.” 4 
Contract Act (IX of 1872), 8. 184—Principal and 
aurety—Abatement -of suit against principal dedtor— 
Discharge of surety, i 


< 
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_ Where a suit against the principal debtor abates 


in consequence of his death and failure of the. 


plaintiff, to bring his legal representative on 
the record in time, the sureties are discharged under 
8. 134, Contract Act. : 


Second appeal from the decree of the 
Additional District Judge, Lahore, dated the 
12th November, 1926, reversing that ofthe 
Subordinate Judge, Fourth Glass, Lahore, 
dated the 15th May, 1926. | 

Mr. Badri Nath, for the Appellant. 

Mr. M. R. Wali, for the Respondents. 

JUDGMENT. —According to the bond 
suėd one Charagh Din was the principal 
debtor and Nur Ilahi and Allah Ditta were 
his sureties. - One of the sureties died and 
the oligee brought asuit against the prin- 
cipal debtor and the surety wko was alive, 
and the sons of the other, to recover his 
bond debt. The principal debtor also died 
during the pendency of the suit but, his 


death was not brought to the notice of the - 


trial Court and that Court eventually passed 
a decree against all the defendants. On 
appeal-by oneof them it was argued that 
the decree against the principal debtor was 
a nullity, having been passed after his 
death without bringing his legal represen- 
tatives on the record that as the suit has 


-abated against the principal debtor by the . 


omission of the plaintiff the sureties were 
discharged. The learned Additional Dis- 
trict Judge, who heard the appeal accepted 
this contention and dismissed the suit. 

The plaintiff has come up to this Court 
in second appeal and it is argued on his 
behalf that though the suit had abated as 
against the principal debtor the sureties 
were not discharged. The principle of law 
applicable to the case is embodied ins. 134 
of the Indian Contract Act (IX of 1872), 
The relevent portion of the section runs 
thus: “The surety is discharged ES oe 
by any act or omission of the creditor, the 
legal consequence of which is the discharge 
of the principal debtor”. 
consequence of the omission on the part of 
the creditor to -bring the legal representa- 
tives of the principal debtor on the record 


- was that he (the creditor) had no remedy 


left against his, representatives, that is, to 
say they were discharged. The section is 
so clear that no otherinterpretation can be 
placed upon it, : 

I, therefore, dismiss the appeal with 
costs. ° 


Ay Ne As Appeal dismissed. 
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MADRAS HIGH COURT. 
GSrconp CIVIL APPEAL No, 1284 or 1924. 
April 27, 1927. 

Present :—Mr. Justice Devadoss and 
Mr. Justice Jackson. 

DESU RATTAMMA~—Dzrenpant No. 2 

g —APPELLANT 


VETEUS 
KAKARAPARTHI KRISHNAMURTHI 
AND ANOTH&R— PLAINTIFF AND— DEFENDANT 

No. 1—REsPoNDENTS. 
Sale of goods—Payment of advance, whether con- 
stitutes deposit—Right of vendor to retain amount on 


default by purchaser. 


In mercantile contracts for sale of goods, when a 
seller accepts an “advance” from the purchaser, he 
capnot be held to take the amount, in the absence 
of evidence to the contrary, as a deposit with all 
its implications under the Common Law, so as to 
entitle him to retain the money in case of default by 
the purchaser in the performance of the contract. [p. 
483, col. 2.] È | 

Collins v. Stimson (1) and Howe v. Smith (2), relied 
on. ; 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Bezwada, in A. 8. No. 36 of 1924, presented 
against that of the Court-of the Dis- 
trict Munsif, Bezwada, in O. S. No. 158 of 
1922, 

Mr. C. Rama Rao, for the Appellant. 

Mr. L. S. Veeraraghava Ayyar, for the Re- 
spondents, ` . 


JUDGMENT. ; 

Jackson, J.—Plaintiff sued for 'ré: 
covery of Rs, 1,497-5 advance. made by him 
as purchaser to defendants as vendors in 
respect ofa saleof gunnies, and damages. 
The lower Courts have found that the 
transaction fell through owing to plaintiff's : 
default. Therefore; there is no question of 
damages, but the lowér Appellate Court has 
decreed the return of plaintiff's advance of 
Rs. 750, though without interest, except 
from date of suit. The 2nd defendant 
appeals. Firstrespondent filesamemorandum 
of objections. ; . 

The question for determination is, strictly 
speaking, one of fact, whether there was 
an implied contract between the parties 
that the money paid in advance should be 
treated as security for plaintiff's fulfilment 
of the bargain, andas such liable to be 
forfeited on plaintiff's default. There can 
only be an implied contract because no 
express stipulation is to be found in the 
agreement itself Ex. A, which merely runs 
“you have paid advance Rs. 750 at Rs. 15 
per bale. Hence the same has been receiy- 


a 


“fob L 6. 1920) 


Looking at the language of this instru- 
ment, ċan it be inferred that the advance 
was made as a guarantee for the performance 
of the contract ? 

In the English cases it has usually been 
so inferred that a deposit is paid as 

. guarantee. In Collinsv. Stimson (1) and 
Howe v. Smith (2) the word ‘deposit’ has 
been held to carry that inference. Lord 
Bowen in the latter ‘case observes: “It 
is a deposit...,........... KA and the spe- 
cial clause in the contract does not deprive 
the deposit of the character which it would 
-bear if there were no special clause...... 
na NA AN a deposit is in the ordinary par- 
lance of business man a security for the 
completion of the purchase.” 
Fry explains how that common under- 
standing has grown up deriving this idea 
of security from Phoenician and Roman 
sources. So that it may be said that ifthe 
money paidin advance is intended to ba 


a Geposit of this character, and the buyer. 


is unwilling to pay the goods, the seller 
may retain the deposit cf. Halsbury’s Laws 
of England, Vol. XXV, page 237, Benjamin 
on Sales is equally clear a3 regards an 
undoubted deposit.’ A deposit is no doubt 
not recoverable. Exhibit VI, page 1084. 
Bat “ where part of the price has been 
paid otherwise than as a deposit and, as 
in this case there is no.question of .dama- 
ges, the buyer may perhaps be entitled to 
recover the part of the price paid,” page 
1090, 


That in sales of goods apart from con- 
veyances of real preperty it is not custo- 
mary to give money paid inadvance the 
peculiar characteristics of a deposit, is 
laid down by the learned Ohief Justice 
of this Oourt in Manepalli Satanarayana- 
murthi v. Thommandra Hrikalappa (3): “I 
can content myself with saying that it 
is never the practica in mercantile con- 
tracts, to hold that whatever be the damage 
suffered or not suffered the seller i is to ba 
entitled to keap the deposit.” This, of 
course, is not, as was suggested, a ruling 
running counter to the established Hag- 
lish cases, buta statement that in mər- 
cxatile contracts in Hoagland, as a matter of 
fact, itis not inferred that money paid in 


o (1889) 11 Q. B. D. 142; 52 L. J. Q. B. 440; 48 L, 


cm EN 27 Oh. D. 89; 531. J. Ob. 1055; 50 L. T. 
W. R. 802; 48 J. P.7 


ké 92 Ind. Oas, 962; 50M A J. 150; 23 L. W.- 396; 


ty M, W. N, 282; A. I, R, 1928 Mad, 410, 
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advance is in the absence of words to that 
effect, a deposit by way of security. 

That being so it would be indeed hazar-. 
dous to infer- that isin the Kistna Dis- 
trict whena vendor accepts what he calls 
“advance ” he is taking a deposit clothed 
with all the implications which -that term 
has acquired.in the west, through the course 
of the European civilization.’ Far safer 
is the finding of the learned Subordinate 
Judge that as the defendants neither al- 
leged nor proved that the advance . was 
earnest money, and as it was treated mere- 
ly as part payment of purchase-money in 
the account books of the defendants it.is 
not a deposit in thé strict sense of the 
word. Even if that finding can be can- 
vassed in second appeal, there is no reason 
why it should be reversed. 

In a case of this sort which turns on the 
interpretation of a particular contract, lit- 
tle is tobe gained by considering how 
Courts have interpreted other contracts. In 
Manian Patter v. Madras Railway Co. (4) 
and Natesa Aiyar v. Appavu Padayachi (5) 
there was a clause of forfeiture; in 
Vellore Talug Board v, Gopalsami . Naidu 
(6) the deposit was in terms by way of 
security ; it was a deposit as earnest money 
in Roshan Lal v: Delhi Cloth -and General 
Mills Co. Ltd., (7) and also in Mohammad 
Habib-ul-lah v. Mohammad Shaft (8). In 


Bishan Chand v. Radha Kishan Das (9) it 


is also found that the money . was paid 
as a guarantee for the ruling is based on ` 
Ex parte Barrell, Inre Parnell (10) which 
proceeds on that assumption. 

Therefore, the finding of the lower Court 
in this matter is confirmed ana the appeal is 
dismissed with costs. 


The lst respondent in a memorandum of 
objections claims interest on the advance 
ordered to bs returned and also damages. 
It is stipulated in Hx, A that the advance 
should bear interest at $ per cent. per men~ 
sem. “The lowar Appellate Oourt dis- 
allows interest bacause it was not claimed - 
apart from damages, The mere fact that 


(4) 29 M. 118; 16 M. L. J. 37. 
(5) 19 Ind. Gas. 482; 33 Mt (1913) M. wW. N. 341 


24M. L. J. 483; 13M L.T 
(6) 26 Ind, Oas. 226; 38 M. 801; 17 M. L. J, 84 


F B). 
(7) 7 Ind, Oas. 794; 33 A. 166: 7 A. L. J. 1019. 
(a) 50 Ind. Oas. 918; 41 A. 324; 17 A. L. J, 399, 
9) 19 A. 489; A. W. N. (1897) 123; 9 Ind. Bas. (x. s.) 


{0 (1375) 19 Oh, A. 512; 33 L, T, 115; 23 W. Ry 
ae i j 
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damages were also wrongfully claimed 
ean hardly invalidate a legitimate claim 
for interest. So, far the memorandum of 
objections must beallowed. First respond- 
ent. is entitled to interest at the contract 
tate. But there is no reason for holding, 
nor was it pressed in argument, that the 
lower Courts have erred in. disallowing 
damages. So far the memorandum of ob- 
jections fails. Therefore, the Ist respond- 
ent will not have the costs of this memoran- 
dum. 

Devadoss, J,—I agree. 


YN. V. : | Appeal dismissed. 
A, N.A, Cross objections allowed in. part. 





LAHORE HIGH COURT. 
SEconp OVIL APPBAL No. 377 or 1927. 
‘ June 8, 1927, 
Present:—Mr. Justice Dalip Singh. 
` BHOLA—Derexpant—APPELLANT 


oe S : ~ versus 
. BHEO OHAND AN» oraess—PraintTIFFS 
a ha — RREPONDENTS, 

Estoppel—Party taking particular 
previous litigation—Change of 
litigation, whether permissible. 
: Itis a well-known rule of law that where a party 
has asserted a certain position in a previous litiga- 
tion he cannot re-agitate the matter on the assumption 


\ 
position in 
position in subsequent 


of fresh fact against persons who were parties whe-” 


ther as plaintifis or defendants in the previous suit. 
{p.'485, col. 1.] 


Second appeal under s. 41 of the Punjab 
Courts Act VI of 1918, against the decree of 
the Senior Sub-Judge, Rohtak, dated the 
lzth October, 1926, reversing that of the 
Fourth Class Sub-Judge, Jhajjar, District 
Rohtak,‘dated the 29th March, 1926. . 

_ Mr. Shamair Chand, for the Appellant. 
_ Mr, Mehr Chand Mahajan, for the Respond- 
ents. 

JUDGMENT,—In this case the plaint- 
iffs sued fora declaration to the effect that 
3 bighas 10 biwas of land belonged to them 
and were not liable to partition on the ap- 
plication ofall the proprietors of Pana Harsa 
in Mauza Matan Hel. The facts are that one 
Har Dayal was.a proprietor of the land 
along with some other land 16° bighas odd 
in all, After his death Musammat Nanhi, 
who was either his widow or his mother, 
succeeded to a life-estate.: After the death 
of -Musammat Nanhi, Musammat Ladho, 
who is either the daughter or sister of. Har 


Dayal, was in poseession of the whole.of - 


BHGLA ù, SHEO OHAND. 


. against Musammat 
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the property of Har Dayal. On the 8th of 
January, 1914, Musammat Ladho sold the 
land in dispute to the plaintiffs and muta- 
tion was attested on the 23rd of February, 
1915, and according to this mutation posses- 
sion had been delivered to the vendees. At 
the mutalion some of the proprietors pro- 
tested against the mutation on the ground 
that Musammat Ladho had no title. On 
the 3rd of Apri], 1914, Shadi and Mathra 
two-of the proprietors brought a suit as re- 
presentatives of the proprietary body 
Ladho only on the 
ground that after the death of Har Dayal 
his land reverted to the proprietary body. 
The present plaintiffs who are also members. 
of the proprietary body were plaintiffs in 
that suit and the suit included the whole of 


` the property of Har Dayal including the 3 


bighas 10 biswas now in dispute. The suit. 
was decreed on the 14th of April, 1915, and 
Musammat Ladho’s appeal was dismissed 
onthe 6th of January, 1916. Some pro- 
ceedings were taken in execution and 
symbolical possession was delivered to one 
Ram Karan on behalf of the proprietary 


-bedy on the 25th of March, 1918, and on the 


29th of April, 1918, the execution proceedings 
were filed in full satisfaction of the decree. 
Actual possession seems to have remained 
all along with the present plaintiffs. The 
proprietors next applied for partition of the | 
shamilat including the land in suit and the 
plaintiffs have brought the ‘present suit for 
a declaration that they are the sole owners 
of the land in dispute and that it is not 
liable to partition, : - 

The trial Court held that the plaintiffs 
were bound by the findings given in the 
previous case and were estopped from con- 
testing the title of the proprietary body. It 
accordingly dismissed the suit. On appeal 
the learned Senior Sub- Judge held that the - 
suit brought by Shadiand Mathra in a ‘res 
presentative capacity was brought. without 
giving notice of the case to all the proprie- . 
tors and the plaintiffs were not,.therefore, 
bound by the judgment in the previous 
case. He next held that there was no ccm- 
plete delivery of. possession because only 
symbolical possession and not actual pos- 
session was delivered and the present de- 
fendants’, ĉi. e., the proprietors,’ decree for 
possession was now, time barred. He 
further held that under O. II, r. 2, sub-el. (3) 
ofthe Civil Procedure Code. as the defend- . 
ants had not impleaded the present. plaint- 
ifs in the previous suit as defendants: the 
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defendants had, therefore, now no right to` 
disturb the plaintiffs’ possession. He; there- ` 


fore, accepted the appeal and decreed the 
plaintiffs’ suit with. costs. 

On appeal it has been, urged. that the 
learned Judge is wrong in holding that 
there was no notice to the plaintiffs. 
on the-plaint in the previous suit that the 
- Court ordered notice to issue to all the then 
plaintiffs according to the terms of O. I, r. 8 


and presumably this order was complied . 
with. The present plaintiffs, therefore, had. 


notice of the suit. 
It is. argued next that the plaintiffs. -aro 
bound by the decree in favour of the pro- 


prietary body either because itis res judicata- 


or because the plaintiffs are estopped from 


denying the position that they took up as’ 


plaintiffs in the previous suit. I do not con- 


sider it necessary to decide whether the 


matter is res judicata for I certainly con- 
sider that the plaintiffs are now estopped 
from taking any position contrary to what 
they alleged in the previous plaint. ‘They 
had full knowledge of the fact of the suit 
and it seems to me clear that the only pos- 
sible inference from their conduct is that 


they allowed the other proprietary body to ` 


sue for possession of the whole land includ- 
ing the 3bighas 10 biswas which had already 
been sold to them and of which they were in 


possession because they wished to share in . 


the total property which had been left by Har 
Dayal and whieh amounted as previously 
stated to nearly -16 bighas. It seems clear, 


therefore, that they waived their exclusive. 
title, if any, to 3 bighas 10 biswas and. they- 


are estopped from now {alleging the con- 
trary. It is a well-known rule of law that 
where'a party has asserted a certain position 


in a prvious litigation he cannot re-agitate 
- the matter on the assumption of fresh fact- 


against persons who were parties whether 
as plaintiffs or defendants in the previous 
suit. In this view of the case it is unneces- 
sary to go into the other points that were 
raised by Counsel on either.side. 

Laccept the appeal and dismiss the plaint- 
iffs’ suit with costs throughout. 
R. L. LEDA alona 


-N 


ADIVI KAIŞANAYYA D: MRUMALAPALLY 8 SeIRAMCLY, , 


Ifind 


“and, 


485 


MADRAS HIGH COURT. 
OryIL MISORLLANEOUS APPEAL NO; 337 
" OF 1925. 
. : July:22, 1927. 
Present :—Mr.. Justice Madhavan Nair 
and Mr. Justice Ourgenven. : 
~ ADIVI KRISHNAY YA—APPELLANT 
` - versus 
THUMMALAPALLY SRIRAMULU ` 
AND OTAEAS— RESPONDENTS. 


Limitation Act (IX of 1908),-Sch.I, Art. 183 (5)— 
xgecution application, unstamped, whether invalid— 


. Civil Procedure Code (Act V-of 1908), 0. XXI, r. 16—~ 


Assignment of personal decree—Want of registration, 
effect of. 

An unstamped execution application is not neces- 
sarily invalid. Where action is taken on the appli- 
cation ‘and properties are. attached it will save a 
subsequent execution application from limitation. 

The assignment of a personal decree does not 
require registration under O. XXI, r. 16, Civil Pro- 
cedure Code. ; 


Appeal against the Baie of the Oourt of 
Godavari at Rajahmundry, dated .the 4th 
of July, 1925, in. I. A. No, 271 of 1924, 
in O. 8, No. 34 of 1917. 

Mr. K. Venkatramana’ Raju, for the Ap- 
pellant. 

Mr. A Lakshmanna, for the Respondent. 


-J UDGMEN T.—Two arguments have 
been urged before us: (1) That the éxecu- 


tion petition dated 3rd September, 1920, is 
-not a proper exècution petition as it was 


not stamped at the time of presentation 
therefore, the petition dated 10th 
August, 1923, is barred by limitation, (2) 
That the assignment ` application under 
O. XXI, r. 16, of the Civil Procedure 
Code, is bad- as it has not been registered. 
Both these arguments must be overruled, 
-ås regards the first, it has net been shown 
that, if.an execution „application is not 
stamped, ‘it becomes necessarily invalid. 
Further, in this case action was taken on 


this application and properties were at- - 


tached but no objection seems to have been 
taken by the appellant atthat time. We 
hold, therefore, that the éxecution petition 
dated 10th. ‘August, 1923, was not barred 


- by limitation. 


There is no substance in the second argue 
ment also. There was a personal decree 
all along against the Ist defendant (the 
present appellant). It is conceded that 


the assignment of a personal decree does” 


not require:registration. The- fact that in 
the same decree there.was:also a mort- 


gadi kak and Serencant doeg l 
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not make it necessary to pass against a 
personal decree against the lst defendant 
after the‘sale of all the mortgaged pro- 
perties, however necessary it may be to 
pass such a decree against the 2nd defend- 
ant. i 

In these circumstances we dismiss this 
civil miscellaneous appeal with costs. 

WNW 0. Appéal dismissed. 

ALN. A, - hoe 


eer 
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LAHORE HIGH COURT. 
First Crvin APPEAL No. 2819 or 1926, 
November 10, 1927. NO 
Present :—Sir Shadi Lal, Kr., Chief 
-Justice, and Mr. Justice Zafar Ali. 
SHANKAR DAS'AND ANOTHER— 
` PLAINTIFFS—ÅPPELLANTS 
“Versus 
HUKAM OHAND AND ANOTHER 
—DErenpAaNTS— RESPONDENTS. 

Interest --Suit on mortgage—Intérest from date of 
suit up to date fixed for payment, duty of Court to 
award. f me 

In a suit on a mortgage the Court is bound to 
award to the mortgagee interest on the principal from 
the date of.the suit up to the date fixed by the Court 
for payment of the mortgage-debt, at the rate stipu- 
lated in the mortgage-deed, unless the rate is penal or 


is excessive and the transaction is substantially 
unfair.. x ade - 
First appeal from the preliminary decree 
of the Senior Subordinate Judge, Sheikhu- 
pura, dated the 16th August, 1926, 
Mr. Anant Ram Khosla,.for the Appel- 
] 


ants. 
' JUDGMENT.—This appeal arises out 
ofa suit forthe recovery. of a certain sum 
of money on the basis of a mortgage-deed ; 
and the ‘queStion for determination is whe- 
ther the trial Judge was justified in dis- 
allowing interest from the date of institu- 
tion of the suit tothe date of payment. 
As pointed out in Mulla’s Commentary on 
the Code of Civil Procedure, at page 106, 
the Court is bound to award to the mort- 
gagee interest on the principal from the 
date of the suit up to the date fixed by 
the Court for payment of the mortgage- 
debt, at the rate stipulated in the mort- 
gage-deed, unless the rate is penal or the 
tate is excessive and the transaction is sub- 
stantially unfair. It is not suggested 
that interest at 12 per cent. per annum can 
“be regasded as penal or that the transac- 
tion embodied in the mortgage-deed was 
unfair. The trial Judge has acted in an, 


VIRIILAL VIROHAND. V. BHARAMDAS THAWEEDAS. 


First Class having jurisdiction. 
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arbitrary manner, and the appeal of the 
mortgagee must succeed. 

- We accordingly allow the appeal and 
direct the defendant to pay interest on 
Rs. 7,070 at 12 per cent. per annum, from 
the date ofthe institution of the suit up 
to the date on which the money’ was paid 
by him tothe’ mortgagee. Thesum thus 


calculated, together with the costs of the - 


appeal shall be paid on or before the Ist of 
February, 1928. A decree in accordance 
-with theterms of O. XXXIV, r. 4, Civil 
Procedure Code, shall be drawn. The 


respondents must pay the costs of this — 


appeal, 


o R.L. - Appeal allowed. 


` 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
OC1vin MISCELLANEOUS APPEAL No. 37 or 1926. 
, i July 27, 1927. 
Present:—Mr. Poa C., and Mr. Aston, 


` VIRJILAL VIRCHAND— APPELLANT 


versus 
DHARAMDAS THAWERDAS— 
RESPONDENT, : : 
Provincial Insolvency Act (V of 1920), ss. 69, 70— 
Order directing complaint to be made to nearest 
Magistrate of First Class—Debtor, whether should be 
called upon to show cause why such order should not 
be passed, = 

Under s.70 of the Provincial Insolvency Act, the. 
Insolvency Oourt has the alternative of either en- 
quiring into an offence itself or, instead of inquiring 
into the offence under s.69, of making a complaint 
thereof in writing to the nearest Magistrate of the 

[p. 487, col. 1.] 
Section 70, cl. (1) does not provide that notice is 
to be served onthe debtor to show cause why a: 


complaint in writing should not be made to the near- . 


est Magistrate of the First Class having jurisdiction. 
It only requires thata notice shall be served, calling 
on him to show cause why a charge or charges should 
not be framed against him by such Magistrate. [ibid.]: 
Appeal against the order of Mr. Kincaid, 
Judicial Commissioner, dated the 5th May, 
1925, in Insolvency: No. 47 of 1923. $ 
` Mr. Kalumal Pahlumal, for the Appellant. 
Mr. W. Lobo, for the Respondent. 
JUDGMENT.—This is an appeal from 
the order of the learned Judicial Commis- 
sioner directing a complaint in writing to 
be made to the nearest Magistrate of the 
First Class having jurisdiction against the 
appellant of certain alleged offences in 


TO aero EEO ee 
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_ ~ contravention of s. 69 of the Provincial In- 


solvency Act V of 1920. oe . 

It appears that on a report submitted by 
the Official Receiver, the Judicial Commis- 
sioner ordered a notice to bs served on the 
appellant unders. 70, cl. (1) of the Provin- 


- cial Insolvency Act calling upon him to 


_show cause why a charge or charges should 


>: not be framed against him. The notice 
- was served on the appellant’s Pleader on 


-the 9th of April, 1926, and the date of hear- 


_ -ing fixed was the 5th of May, 1926. On that 


‘day, the appellant’s Pleader stated to the 
Gourt that his- client. had suddenly been 
taken ill. The Court was not satisfied with 
the explanation of the insolvent’s absence, 
directed a complaint to be filed under s. 70, 
el. (5) and forwerded to Mr. Richardson the 
City Magistrate for enquiry. 2 

Mr. Kalumal for the appellant has pro- 
duced a certificate from Dr. 8. W. Ankle- 
` saria of the Epidemic Diseases Hospital to- 

“the effect that the appellant was admitted in 

- the Hospitalon`the 5th of May, 1926, suffering 
from a mild attack of Diphtheria and was 

‘discharged on the 7th of May. He has also 


put in an affidavit to the effect that he was © 


ill as an indoor-patient in the Karachi Hos- 
pital. Mr. Kalumal contends that a reason- 
able explanation for his client's absence at 
hearing of the notice was forthcoming and 
that his client had not had an opportunity 


of showing cause why action should not be. 


taken against him in respect of the alleged 
offence and he has appealed that the order 
of thelearned Judicial Commissioner should 
"be set aside. - 

Lam of opinion thatno reasonable grounds 
for interfering with the order complained 
of are made out. Under s. 70 of the Pro- 
vincial Insolvency Act, the Court has the 
alternative of either enquiring into the 
offenceitself or instead of enquiring into 
the’ offence under s. 693 of making a com- 
plaint thereof in writing to the nearest Ma- 
gistrate ofthe First Olass having jurisdic- 
tion. Section ,70,cl. (1) does not provide 
that notice is to be servedon the debtor to 
show cause why a complaint in writing 


should not be made to the nearest Magistrate - 


of the First Class having jurisdiction. It 


“ only requires thata notice shall be served, 


calling ‘on him to show cause why a 
charge or charges should ‘not be framed 
against him. In cases where the Court in- 
stead of itself enquiring into the offence 
under s. 63 makes a complaint in writing to 
the nearest Magistrate of the First. Class, 


‘WAYLASANATHA AYYAR V; NALLASIVAM PILLAT, ' 


should not be made does not exist. 
| present case, the Court, no doubt, served a 


Ee 
the need for serving a notice on the ac- 


cused to show causa why such a complaint 
In the 


notice on the accused and sucha notice 


- would be necessary before the Court framed 


a charge against him or proceeded with . 
the enquiry itself, But this procedure was 
not, however adopted. A compiaint was 
filed in the Court of the learned City Magis- _ 
trate and the appellant’s proper course, in 
my opinion, is to make whatever defence ha 
has in that Court, ee MY 
Quite apart from these questions of law, 
it seems to me that there are certain very 
suspicious circumstances about the alleged 
illness of the appellant. He appears to have 
entered the Hospital on the very day when - 
the notice matter was fixed for hearing. The 
Doetor’s certificate shows that it wasa mild 
case and hisabsence does not seem to me 


| to have been satisfactorily explained. 


Taking the circumstances into considera- 


- tion, we dismiss this appeal. - 


P, B. A. Appeal dismissed,’ 


. MADRAS HIGH COURT. 
Ouviu Revision Patition No. 473 or 1927, 
May 2, 1927. 
Present :—Mr. Justice Davadoss. 
S. V. KAILASANATHA AYYAR— 
PETITIONER 
a VETSUS 
M. NALLASIVAM PILLAI—RESPONDENT., |, 
Madras Religious. Endowments Act (II of 1927), 


“9. 78—Ex parte order directing trustee to deliver pos- 


session without notice, legality of. 

An ex parte order under s. 78 of the Madras 
Religious Endowments Act of 1927 directing a 
trustee to deliver possession without giving hi 
notice or getting his 'explanation is illegal and is 
liable to be set aside. | ; 

Itis an ¿elementary principle of law that no order 
should be passed which prejudices a person ‘without 
giving him an opportunity to show cause against 
it. : i i : 
Petition, under ss. 115 and 151 of Act V 
of 1908 and s. 107 ofthe Government of 
India Act, praying the High Court to 
revise the order of. the District Oourt, 
Tinnevelly, dated,the 21st March, 1927, 
Mr. T. M. Krishnaswami Iyer, for the 
Petitioner. : ; 

Mr. B. Sitarama Rao, for the Respond- 
ent. Cue ; 4 
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~. SUDGMENT.—This is an application 
by a trustee of Sri Krishnaswami Temple 
at Ambasamudram to set aside an order 
of ‘the District Judge of Tinnevelly, 
passed under-s. 78 of the Madras Re- 


‘ligious. Endowments Act of 1937. The. 


‘first contention raised before me is 
that the petitioner had no notice of the 
application and the learned District J udge 

- passed an order ex parte without sending 
notice to the petitioner or getting any 

_ -explenation from him. The respondent was 

‘only appointed’ as an additional trustee of 

. thè temple and at best he would: be only: 
entitled to joint possession with the peti- 
tioner. The order as drawn up directs the 
petitioner to hand over charge of Sree 
Krishnaswami Temple and other minor 
temples attached to it with all the proper- 
ties belonging to them. I’: consider the 
order illegal because it was posted with- 


out giving notice tothe ‘person who was. 


to be bound by it.- It is an elementary 
principle of law that no order should be 
passed which prejudices a person without 
giving himan opportunity to show cause 


against it. I, therefore, set aside the erder 


of the District Judge, direct him to restore 
the application’ fo his file and dispose of 
. it according to law after notice to the peti- 
tioner. The petitioner will have the costs 
of this application: | 
ONY .. Petition allowed. 


1 


. LAHORE HIGH COURT, 
Szconp O1vis, Aprzat No. 1800 or 1993, ` 
yi November 10,1927, ` > 
Present:—Sir Shadi Lal, Kr., Ohiet 
Justice, and Mr. Justice Zafar Ali. 
JAM BUDHA DEFBNDANT— APPRLLANTI 
; versus . ae 
DASU RAM AND orsers—Prawrirrs— 
n RESPONDENTS.. < 
Adverse possession—Co-sharer’s possession when ad- 
verse, 
- The possession of one 2 ig i 
of all the co-sharers and cae ee gina 
or overt act amounting to ouster, time does - not run 


against the co-sharer who is not in‘ actual possession - 


of his share. In order to establish adverse possession 


the co-sharer in possession must-éxplicitly ‘deny and ~ 


repudiate the title of-the oth 


er co-sh i 
a kan a arers to . their. 


d at least 12 years must expire from 


the date of denial and repudiation before his posses- ` 


sion matures into ownership, , 


JAGMOHAN BARAN D. DEOKI NANDAN;:. 
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Second appeal from the- decree of the Dis-. 
trict Judge, Multan,- dated’ the - 2nd-May, 
` 1923, affirming that of the Senior Subordi- 
nate Judge, Muzaffargarb, dated the 22nd 
December, 1922. : l 
Mr. Hargopal, for the Appellant. 
Dr. Nand Lal, for the Respondents. E 
JUDGMENT.—The learned District 
' Judge.concurring with the trial Judge has’ 
held that the suit brought by the plaintiffs 
- for possession of ‘the immoveable property 


“gold to his father by the defendant was i 


within time and the only question for deter- 
‘mination is whether the suit was barred by . 
limitation. Now, itis beyond dispute that ` 
“the defendant sold to the plaintiffs’. father 
a certain. share in joint property and the 
plaintiffs’ father became, in pursuance of the 
‘sale, a co-sharer in that joint propérty. It 
has been frequently pointed out that the 
“possession of one co-sharer is the posses- 
‘sion of all the co-sharers and that in the 
‘absence of an ouster or overt_act amounting. 
‘to ouster, time doesnot run against the co- 
sharer who is notin actual posséssion of his > 
share, In order to establish his adverse 
‘possession the ¢o-sharer in possession must 
‘explicitly deny and repudiate the -title of: 
‘the other co-sharers to their knowledgé and - 
‘at least 12 years must expire from the date 
ofthe denial and: repudiation before his 
possession matures into. ownership. Now 


. the learned District Judge holds that the - : 


adverse possession in the present case began’ , / 
only in 1910 and the suit was admittedly 
brought within 12 years from that date. ` 
The defendant, therefore, has failed to 
‘establish the bar of limitation. and -the 
appeal preferred by him is dismissed [with 
costs. i i 


R. L. Appeal dismissed, 


p—s 
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f PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABaD Hien Court, 
f T July 12, 1927. : 
._Present.:—Lord Blanesburgh, Sir John 
” Wallis and Sir Lancelot Sandeison. 
~ Lala JAGMOHAN SARAN-SPLAINTI FE— 
‘ f APPELLANT `ù.. 
< versus. JY 
Sahu DEOKI NANDAN alias: 
JWALA PRASAD AND 0TBERS— 
DEFENDANTS—RESPONDENTS. | ” 
_ Limitation Act (IX of 1908), Sch. I, “Art, 118--Suit 
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imvalid—Limitation. 


A suit fer a declaration that the defendant was i 


not in fact adopted and that his adoption is invalid 


is governed by Art. 118 of Seh. I of the ‘Limitation _ 


- Act, and will be barred by limitation if it is ‘not 


instituted within six years of the date on which the . 


epee became aware of the fact that aclaim was 
eing made on tlie basis of the alleged adoption. 


Appeal by special leave from a judg- 
ment and decree of the High Court, Allah- 
abad (Sir Grimwood Mears, O. J., and Sir 
Promada Charan Banerji) dated May 3, 
1922, reversing a judgment and‘ decree 


0£ the Subordinate Judge, Moradabad, - ` 


dated May 7,:1919.: f 
‘ Messrs. Duñne, K, C., and Dube, for the 
. Appellant. ki f 
Messrs. Lowndes, É. C., and Wallach, for 
the Respondents, : . - 
‘JUDGMENT. . 
Lord Blanesburgh.—aAs-a result of 


the opening of this appeal by Mr. Dunne,’ 
it is possible for their Lordships to dispose . 


of the case ona very short ground. It has 
beén made clear that this action is in truth 
and substance a suit fora declaration that 
a particular adoption was invalid. It is 
plain-that the fact that a, claim was being 
made on the basis of this alleged adoption 
was known to the plaintiff in the suit more 
tkan six years before it was instituted, and 
that hé himself ‘had aftained majority 
‘nearly nine years before the suit “was com- 
-menced. The suit beingin substance one 
for a declaration to the effect just stated, 
their Lordships, on these uncontested facts, 
are of opinion that it is barred by Art. 118 
of the Limitation Act. In ‘these circum- 
stances no useful purpose would be served 
by any further examination here and now 


of the matters in controversy, and for the. 


reason that: the suit is out of time their 
Lordships will humbly advise His Majesty 
that this appeal by the plaintiff should be 
dismissed. 
costs.. . : E 
TAN. AY Appeal dismissed. - 

` Solicitors’ for the’ Appellant:— Messrs. 
Barrow, Rogers & Nevill.. : 


Solicitors for the Respondents::--Messra. 


T. |L. Wilson & Co.. 
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to declare that adoption did not ‘take place -and tiger 


` village 


The appellant must pay the . 
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. OUDH CHIEF COURT, . 
“ SEconp Orvin APPRAL No. 293 or 1997, | 
age ` November 2, 1927. . . . 
Present:—Mr. Justice Misra, 


`. ' MAHADEO SINGH-—DerENDANT— 


' APPELLANT 
EASi versus ` f 
HAR BUKHSH DUBE—Piaintirr— 
. RESPONDENT, = | ber 
~ Huidénce Act (I of 1872), s. 108—Person not heard 
-of for more than seven years— Presumption of death but 
not of time of death—Mortgage by unauthorised person, 


validity of-—Transfer of \Property Act (IV of 1882), 


8. 43 —Abandonment, what! constitutes, 

Under `s. 108 of the |. Evidence Act when the 
Court has to determine the point whether a particular 
person ought to bè presumed “as dead on the ground 
that he has not been heard! of for more than seven years 
there can be no presumption that he was dead at a 
particular time. [p. 490, col. 2.] oo path, 

' A, a Muhammadan widow, executed a mortgage ‘of 
certain property at a time when: it was not certain 
whether her husband was dead. In a suit upon ‘the 


- mortgage instituted more than sevén years after her 


husband was heard of: . x 
~ Held, that under s. 43 of the Transfer -of Property 


Act the mortgage was valid. [ibid. 
The mere fact that a tenant leaves a particular 
and goes to take residence in another 
village but -retains control over his property situate 
in the village in which -he originally resided,- can be 
no indication of the fact that he intended to leave 
the village permanently. ,[p. 490, col. 2; p. 491, col, 1] 
Second appeal against the judgment and 
decree of the Subordinate Judge, Sultanpur 
dated the 31st May, 1927, affirming that of the 
Munsif, Musafirkhana at Sultanpur, dated 
the 8th March, 1927. - AN i 
Messrs. Mahabir Prasad- Srivastava and 
Ram. Bharosey-Lal, for the Appellant, ` 
Messrs. -Hyder Husain and M. N. Khan 
for the Respondent. © `- es 


JUDGMENT.—This is a defendant's 
appeal arising out of asuit jn which the 
plaintiff as a mortgagee claims possession 
of the property - mortgaged. The facts of 
the case are: one Waris Ali owned certain 
trees ‘situate in village. Dakkhin Gaon 
District Sultanpur. , Defendant No. 1 is 
his wife, and defendant No.2 his minor 
son. It was alleged that Waris -Ali had 
left the village some eight years ago for . 
Rangoon and had not been heard ofsince `; 
then. On the 22nd September, 1924, a 


_ usufructuary mortgage in respect of-the ` 
‘trees in suit was executed -by the widow: 
- of Waris. Ali in favourof the plaintiff: 


The plaintiff alleged that he had been 


| in possession: of the ‘trees but was illegally 


-dispossessed in March, 1926; by defendants 
-Nos.3 to 5 who are ‘the -zemindars of the. 
village. The plaintiff, therefore, claimg 
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possession of the trees and also damages. 


Defendants Nos. 1 and 2 didnot put in any- 


defence. Thé suit was contested only by 
defendants Nos. 3 to 5. Their defence was 
to the effect that the mortgage-deed in 
suit was invalid on the ground that on 
the date when it was executed Waris Ali 
was not dead; and consequently defend- 


ant No.1 had no right to mortgage the 


‘trees in‘suit, or in any case, it was con- 
tended, she had no right to mortgage more 
than 2 annas share in the treesin dispute. 
It was also contended that shortly after 
-Waris Ali had left for Rangoon, defend- 
ant No. 1 left the village and began to 
reside in another village close by and 
consequently defendants Nos. 3 to 5 being 
zemindars of the village became entitled 
‘to the trees in suit by right of escheat. 


The learned Munsif of Musafirkhana at 


Sultanpur, who tried the suit, held that 
Waris Ali had not been heard of for more 
than seven years, andconsequently there was 
a presumption that he was dead, orin any 


‘ease he must be presumed to be dead at- 


the time when the inquiry-was being 
made, and in that ease the mortgage-deed 
executed in plaintiff's favour would be 
treated as a valid mortgage under s. 43 
of the Transfer of Property Act. He. also 
held that the mere fact that Waris Ali’s 
widow had left the village tto reside with 
her father in a neighbouring ‘village, 
would not indicate that’she had become 
‘mafrur’ and that she had left the village 
‘with an intentionof permanently abandon- 
ing her residence therein. In this view 
of the case, the learned Munsif decreed the 
plaintiff's suit. $ ; 

Defendants Nos. 3 to5 appealed against 
the decision*of the learned Munsif and the 
learned Subordinate Judge of Sultanpur, 
agreeing with the finding’ of the learned 
Munsif, dismissed the appeal. 

In second appeal. the same pleas are 
again raised on behalf of the defendant- 
appellant. I do not, however, see that 
there is any force in any of these conten- 
tions, and it appears to me that the deci- 
sions of the Courts below are quite correct 
and must be maintained, 

As to the plea that the mortgage-deed in 
suit iginvalid,I agree with the conten- 
tion raised by the learned Pleader for the 
appellant that the mere fact that Waris 


Ali-hadsnot been heard of for more than. 


seven years, would not raise any presumption 
that he was dead atthe time when the 
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mortgage-deed was executed in Septembet, 
1924. In Lal Chand Marwari v. Ramrup 
Gir (1) it has been held by their Lord- 
ships of the Privy Council that under 
s. 108 of the Indian Evidence Act when the 
Court has to -determine the point whether 
a particular person ought to-be presumed 
as dead on the ground that he has not been 
heard of for more than seven years, there can 
be no presumption that he was dead -ata 
particular time, . The utmost that can be 
considered isthat he was dead at the time 
when the suit was brought, I cannot, 
therefore, hold that on the evidence pro- 
duced in the case it can be presumed that 
Waris Ali was dead in September, 1924, 
when the mortgage-deed in suit was exe- 
cuted by his widow. in favour of the 
plaintiff. The only presumption which 
can justifiably be made, would be that 
he was dead on the 25th October, 1926, the 
date when the present suit was brought. 
It, however, appearsto me that the plaint- 
iff's mortgage has become a good mort- 
gage under the provisions of s.43 of the 
Transfer of Property Act (IV of 1882). 
Under that section when a transfer ig 
made by an unauthorised person who sub- 


sequently acquires interest in the property - 


transferred, tbe transfer operates on any 
interest which the transferor. subsequently 
acquires during “the time that the contract 


subsists. -I, therefore, hold that the mort- 


gage in suit is validbecause Waris Ali . 


must now be deemed as dead at the date 
of the suit and the mortgage must be 
considered to be an operative deed at that 
date. 


As to the contention raised on behalf of- 


the appellant that defendant No.1 could 
not mortgage more than 2 annas share in 
the trees in suit, I am of opinion that the 
mortgage-deed cannot be read in that way. 
It is admitted that defendant No. 2, the 
son of Waris Ali, is a minor and lives. 
under the protection of defendant No 1. 
She must, therefore, be deemed to have 
executed the deed inthe capacity- of the 


guardian of defendant No, 2. I, therefore, | 


overrule this objection. 


As to the plea of escheat, I am ofopin- — 
jon that it has been rightly overruled by . 


the Courts below. The mere. fact that a 


(1) 93 Ind. Oas. 280; 53 I. A. 24; 24 A. L. J. 105; A. 
I. R. 1926 P. Ò. 9; (1926) M. W. N. 203; 7 P. L. T. 163; 
430. L. J. 249; 50 M. L. J. 289; 3 O. W.N. 335; 5 
Pat. 312; 30 C. W. N. 721; 28 Bom. L. R. 855; 42 T. L. 


R. 159 P. O : 
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tenant leavesa particular village and goes 
to take residence in another village but 
retains control over his property situate 
in the village, in which he originally re- 
sided, can be no indication, of the fact that 
he intended - to leave the village perma- 
nently, In my opinion defendant No. 1 can- 
not be consideréd to have abandoned the 
village to give riseto a right of escheat 
in favour of the defendant-appellant. This 
plea, therefore, has no force, : 

The appeal, therefore, fails and is dis- 
missed with costs. 


G, H, Appeal dismissed. 


So 


LAHORE HIGH COURT. 
O1vit Revision Patrrron No. 100 or 1927. 
‘September 27, 1927. 

.  Present:—Mr, Justice Jai Lal. : 
BARKAT ALI AND OTBB8S—PETITIONERS 
; versus: a 
FATTU, Dercrus HOLDER AND OTABRS— 
J eDGMENT- DEuTORS—RBSPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 97, 98—Obstruction to delivery of possession to decree- 


. holder—Court’s powerto order possession on Bailiff's 


report complaining obstruction—Notice to obstructor, 
necessity of. | 

A Court has no jurisdiction to pass an order 
under O. XXI, r. 98, Civil Procedure Oode, directing 
the decree-holder to be put in possession of property 
upon the report of a Bailiff complaining of obstruc- 
tion, without giving notice tothe party against whom 


‘the complaint is made to appear and answer the 


same. - 

Petition under e. 44 of Act VI of 1918, for 
revision of the order of the Subordinate 
Judge, Third Olass, Nakodar, District Jul- 
lundur. | ; | : 

Mr. Shamair Chand, for the Petitioners. 

Mr. Muhammad Munir, for the Respond- 


ents. , : 
JUDGMENT.—In‘a decree awarding’ 
possession of immoveable property to the 
decree-holder a warrant of possession was 
issued by the Oourt. The Bailiff ` was 
obstructed by certain personsin his. attempt 
to give possession to the decree-holder 


“and a report was made to the Court describ- 


ing the circumstances under which the 
possession could not be given to the 


>. 
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decree-holder. The Oourt thereupon sent 


a notice to the alleged obstructors to 
show cause why they should not be 
prosecuted, and, after recording some 
evidence, held apparently under O. XXI, 
rr. 97 and 98 of: the Civil . Procedure 
Code that the decree-holder was entitled ` 
to possession and that the obstructors 
should be restrained from offering any ` 
obstruction to the grant of possession to 


“the decree-holder.; This is a petition - 


for revision of that order. k 

It is contended that no application such 
as contemplated by O. XXI, r. 97 of 
the Civil Proeedure Code was made by 
the. . decreé-holder and, secondly, that 
the Court never gave notice to the 
petitioners that it: would investigate the 
matter as required byrr. 97 and 98 of 
O. XXI of the Givil Procedure Code, 
There is force in this contention. The 
lower Court under the circumstances had 
no jurisdiction to proceed with the enquiry 
which resulted in an order under O. XXI, 
r. 98, that the decree-holder be put in 


. possession. 


I accept this petition, set aside. the 
order complained against and leave the 
parties to take what further steps they 
may be advised to take in the matter. 
The petitioners will; have their costs against 
the respondent. 
-Ru o ! 


Petition allowed. 
A. N. A. A 4 


4 


“ OUDH CHIEF COURT. 
‘Civic Revision No. 45 oF 1927, 
| November 17, 1927. 
Present :—Sir Louis Stuart, Krt., Chief 
f udge, 
RAM LAL—DE&rensantT—APPLICANT 
versus 4 
BADAL KHAN-—PLAINTIFF— OPPOSITE 
: PaARIY. 

Provincial Small Cause Courts Act (IX of 1887), ` 
Sch. II, Arts. 8, 18—Suit for fees payable to Muni- 
cipality for permission to sell from Sites within Munici 
pal limiits—Jurisdiction' of Small Cause Court—'Suit 
for rent.’ = 

A suit to recover fees payable by a vendor of 

oods to a Municipality for permission granted to 
him bythe Municipality to sell his goods from a 
site within the Municipal limits is cognisable by a 
Small Cause: Court. It.is neither a suit for rent 
within Art. 8 of Sch.: II of the Provincial Small 
Cause Courts Act, nor a suit for dues payable by 
reason. of an ‘interest in‘immoveable property within 
Art, 13 of the said Schedule. [p. 493, col. 1.] 


A 
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Révision, under s. 25 of the Provincial 
Small Cause Courts Act UX ‘of 1887) 
and s; 115 of the Oivil Procedure Oode 
‘against the judgment of the First Addi- 
‘tional Judge, Small Cause Court, Lucknow, 
dated the lst August, 1927. MA 

Mr. K.P. Misra, for the Appellant. 

Mr. Zihur Ahmad, for the- Opposite 


Party.. : PAKE 
“JUDGMENT.—This . application in- 
volves the decision of several: questions, 

Under the. provisions 0 | 
Act. Il of 1916. (The United , Provinces 
Municipalities Act) a person is not allowed 
to. expose any article for sale, whether 
upon astall or booth or..in any manner, 50 
ruction in any street, and 


as to cause obst n an 
- ig not allowed to deposit tor- suffer to ‘be 


deposited any building materials, box, bale, 
packages or marchandise in ‘any street 
without the written permission of the Board 
and is liable to. prosecution and toʻa fine 
of Rs, 50 for transgressing these provisions. 


It is, however, stated at the end of that 


section, that nothing contained in that sec- 


tion: shall apply to any obstruction of a 
street permitted by the ‘Board under ‘any 
gection of the Act, or any rule or bye-law 
made, or license granted thereunder. The 
word ‘street’ as defined by 8. 2 (23) of the 
. Act includes the land, 
boundary of any abutting property, Thus 
in the word “street” is included the patri or 
side walk. Under the provisions of s. 298 
(EB) of the “same Act, the Board is 
authorised -with the sanction of the 
Local Government, to make bye Jaws con- 
siste1t with the Act, and with - othér 
rales, permitting, prohibiting, or regu- 
lating the use or occupation of any public 
streets or places by . itinerant vendors 
or by any person for the sale of articlés, or 
-for the exercise of any ealling, or for the 
setting up’of any booth or stall, and pro- 
viding for the levy of fees for such use or 
` ọczupation. The Lucknow Municipal Board 
hasin accordance with the provisions . of 
s. 233 (E) framed bye-laws, which have been 
sanctioned by the Local Government. for 
the levy of fees from persons selling or 
exposing for sale any goods otherwise than 
: as hawkers, or setting up any stall or booth, 
or allowing any cart or animal to stand 
for business in any public street or place 
exrept ip certain spécified places on pay- 
ment of fees.. Amongst the places which 
are not excepted are the patris or side 


walks of all roads within the Municipal. 


RM Lib t. BABAL RHAN, 
‘limits... The present application is concern- 


f s 265 of Local, 


d up to the defined- 


„to collect these fees. 
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ed with a portion of the Sitapur road which 
is within thé Municipal limits. The byee 
laws in question lay down that persons 
selling articles on these pairis are liable to 
pay certain fees. These fees are called 
tahe-bazari fees. The*namefjis unimportant. ` 
The questionsare what is the authority to 

charge these fees and what is the nature © 
of the fees charged. Ihave- already stated | 
the authority. The nature of the fees is. - 
clear. They are fees for permission to do~ ° 
certain acts, the acts in question ‘being 


- the'salė of goods' in certain places; The. 


fees are assessed according to the circum: _ 
stances: of the sale. An: itinerant vendor 
selling vegetables loaded on a pony has to 
pay an anna a day for the privilege if the 
sale takes place within these limits. “A 
man selling goats has to pay to the Munici- ~ 
pality a fee of-six pies per goat sold. 
Anjiongst these fees are fees for persons .° 
selling ‘off stands. Such dealers as prefer > 
to adopt this method ‘are permitted to bell 
their wares from a site and they pay per. 
day according to the area of land occupied. 
There are no contracts, no agreements, and 
no rents. The Municipality has authority 
to refuse to grant permission to a person 
to: carry on such business, but if that per- 
mission’ is not refused a man selling his 
goods from a site is permitted to select his - 
ownsite and to change his site at will. 
Apparently what happens is that the first .. 
comer gets every day his choice of vacant ` 
sites, subject’ to the reservation of\ certain 


‘sites for certain established traders as a 


matter of good feeling among thé traders 
themselves. This preamble is necessary. ’ 
in order to ezplain some of the questions 
raised in the application. 

It. appears that thé Lucknow Manici-. 
pality, instead of collecting these fees in 
this particular area of the Sitapur road”. 
through their own servants, gave a contract "y 
tothe plaintiffin these S.nall Oause Oourt 
guits a man ofthe name. of Badal Khan 
The Board farmed 
out the fees toBadal Khan. Badal Khan 
has instituted a certain number of suits in 
the Small Cause Court to recover. certain 
of these fees. The ‘application raises the 
question as to whether such suits as these, - 
can be instituted in:a Small: Cause Court’ : 
under the ‘provisions of Act IX of 1887. 
The learned Counsel; who appears against 
Badal Khan, has argued that - these 


suits. which ape syits brought against 
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Persons who were occupying a certain, 
area of land, arein reality suits for rent, 
and are thus suits excepted from ‘the. 
cognisance of the, Court of Small Causes 
under the provisions of cl. 8 of the Second 
Schedule, and inthe alternative he argues 
that they are suits to enforce the payment 
of dues payable to a person by reason 
of his interest in immoveable pro- 
perty, and are thus excluded from the 
cognisance of the Court of Small Causes 
under cl. 13 of the same Schedule. I do 
not consider that these suits are for either 
such relief. They are certainly not suits 
for rent. In order that a suit can be a 
suit for rent there must be a lessor and a 
lessee, and that involves the existence of an 
agreement to give out the land on one side 
and to take it on the other side. Here the 
Municipal Board in no way leases the site. 
The man takes the site at his own free 
will, occupies it fora few hours and pays 
fees, not for the occupation of the site, 
but for the privilege of selling goods upon 
the site. There is no real distinction be- 
tween such-a person who sells -his goode 
seated with the goods laid out upon the 
.ground and: a person who sells 
goods in stardiag with the ‘goods in 


a tray. Hach pays the fees for the privi- - 


lege of vend, not for the occupation of 
the land. Itis true thatthefees increase 


according to the extent -of the land upon” 


which the vendor bas laid his goods, but 
the suits are not,in my opinion, suits for 
rent, They are suits for fees. Suits for 
fees under the 
excepted from the cognisance of a Court 
of Small Causes only when the fees are of 
the nature of malikana or haq. `The fees in 
question are not of the nature of malikana or 
hag. The suits are not suits for dues- payable 
toa person by reason of his interest in im- 
moveable property. They are-suits for 
fees payable for the privilege of doing cer- 
tain specified acts. In these circumstances 
I find that the suits were brought rightly 
in a Small Cause Court. I am unable 
outside these clauses to find any other 
‘elause excepting these suits from the cognis- 
ance of the Small Cause Court. yee a 
. The next’ point which has been argued 
by the- learned Counsel supporting this 
application is that the Municipal Board is 
not the owner of that portion of the patri 
en which ‘his clients carried on’ -their 
business but that that portion ofthe patri 
had been transferred toa body called the 
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his . 


provisions of cl. -13 “are. 
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Lucknow Improvemént Trust, and that 
the Municipal Board had no longer any 
Tight to.collect fees in respect of persons 
carrying on business’ in that portion. There: 
is no evidence on the record to “support 
this objection. The: applicant's care. is 
that he was wrongfully debarred from 
producing evidence. I do .not find that 
he was wrongfully debarred from pro- 
ducing evidence. I do notconsider that the 
applicant has any grievance in this matter. 
The remaining arguments were directed to 
questions of fact. I.see no reason to in- 
terfere thereon. I therefore, dismiss this 
application with costs. - i 

KANGA Application dismissed. 





LAHORE HIGH COURT. 
Seconp Orvit ArrsaL No, 1062 of 1927. 
s ` November 10, 1927. 
Present,:-—Mr. Justice Tek Chand. 
WADAHAWA— DEFENDANT- APPELLANT 
i versus 
JAI KISHAN DAS—PLAINTIFE— 
. | RESPONDENT. 
h Expert , évidence—Report, whether admissible—Ex- 
amination of expert, necessity of. - = 
Reports of experts are ‘not legal evidence unless ` 


they appear in Oourt as witnesses and are examined 
in respect of their opinion: . 


Second appeal from the decree of the 
District Judge, Sialkot, dated the 24th 
February, 1927, varying that of the Subordi- | 
nate Judge, Fourth Class, Narowal, dated 
the 24th of August, 1926, 

- Mr. Balkishen Mehra, for the Appellant. 
` Messrs. Lal Chand and Hazara Singh, for 
the Respondent. | | 

JUDGMENT.—The plaintiff institut- 
ed the suit out of which this second appeal 
has arisen, for ejectment of the defendant 
from two houses (Nos. 89 and 90) which he 
alleged the defendant had mortgaged to 
him with possession and in respect of which 


"he had executed rent-deeds in his favour. 


The trial Court decreed the suit with re- 
gard to house No. 89 but dismissed it with 
regard to house No. 80 holding that the re- 
lationship oflandlord and tenant was not 
proved in respect of that house, Onappeal 
the learned District Judge reversed this 
finding and held that there was syfiicient 
oral and documentary .evidence on the 
record to prove that the deed (Ex. P.). relat- 
ing to houss No, £0 had been duly executed 
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by the defendant. He accordingly decreed 
the plaintiff's suitin full, On second ap- 
peal the only point argued is that the lower 
‘Appellate Court has acted illegally in ex- 
cluding from consideration the reports of 
experts from the Finger Print Bureau at 
Phillaur and Allahabad to the effect that 
the thumb-impression fon the rent-deed in 
qoestion did not tally with the admitted 
thumb-impression of the defendant. The 
learned District Judge held this evidence 
to be inadmissible because the experts were 
not examined in Court in respect of their 
reports. Afterhearing both Oounsel J am 
of opinion that the learned District Judge 
acted rightly in excluding this evidence. 
It is obvious that the reperts of the experts 
are not legal evidence unless they appear in 
Courtas witnesses and are examined by 
both parties in respect of their opinion. 

I, therefore, see no force in this appeal 
and dismiss it with costs, 
(R.L. i 


A. N.A, Appeal dismissed. 


OUDH CHIEF COURT. 
Szconp CIVIL APPEAL No. 219 or 1927: . 
_ _ November 1, 1927. 
Present:—Mr, Justice Misra. : 
Lala GAURI- SHANKAR—PtratntTirr— 
APPELLANT i 
versus f 
NISAM-UD-DIN KHAN anp ANOTHER — 
DEFENDANTS— RESPONDENTS, 


Landlord and tenant—Planting of trees by tenant: 
=Eyectment of tenant—Mortgagee .of trees, rights 


of. 
The ejectment of a tenant from his holding ex- 
: tinguishes his right in the trees which had been 
planted by him on it during the continuance of the 
tenancy and a mortgagee of such trees has con- 
sequently no right -to retain possession of the trees 
after the ejectment of the tenant. [p. 495, cols. 1 & 2.] . 

_ Chandi Singh v. Syed Arjumand Ali (1), followed. 


Second appeal against the decree of 
the Sub-Judge, Lucknow, dated the l4th 
March, 1927, allowing the appeal ‘preferred 
against that of the Munsif, Hawali, Luck- 
now, dated the 28th October, 1926. 

Mr. Mukund Bihari Lal, for the Appel- 
lant. < 
Messrs. Zahur Ahmad and Zaibul Hasan, 
for the Respondents. 

SUDGMENT.—This appeal arises out 
of a suit brought by the plaintifi-appellant 
pgainst the defendants-respondents to re- 
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cover Rs. 150 by way of damages on account: 
of the cutting down of the trees standing 
in plots Nos. 196, 197 and 198 situate in 
village Karoni, Pergana Bijnor, District. 
Lucknow. The plaintiff alleged that Cho- 


khey, Nohri, Bhikhari and Dayal, sons of” 


one Nanda were originally the owners of 
the groves standing on these plots, and that 
they had mortgaged them to Ganga Ghulam 
and Ganga Bishan under two usufructuary 
mortgage-deeds, dated the 20th January, 
1900, and 8th August, 19:0, respectively. 
It was further alleged that the plaintiff had 
obtained a transfer of the mortgagee rights 
fromsthese persons by means of.a sale-deed, 
dated the 4th December, 1916, and that he 
had been in possession since that date of the 
groves in suitas a mortgagee. It was fur- 
ther allegəd that the defendant No. 1 had 
illegally cut dhak trees from the said-groves 
on-aceount of which they were entitled to 
damages amounting to Rs, 150. Defendant 
No, 2 was the zemindar of the village; and 
defendant No..1 was his ziledar (collecting 
agent) acting on his behalf. It was for this 
reason that he was also impleaded as a de- 
fendant in the suit. - i 

It was contended by the defendants that 
Chokhey, Nohri, Bhikhari-and Dayal were 


-nof the owners of the groves in suit and 


that they had no right to mortgage the 
trees standing on the said plots. It, was 


further. contended that the persons menə ` 


tioned above were merely in occupation 
of the plots in suit as tenants having plant- 
ed the trees during their tenancy and that 
Nohri the survivor of them was ejected in 
execution of a decree from the Rent Court 
in: the year 1923, the effect of which was 
that whatever rights he had in the- treas 
were lost to him on his ejectment; and that 
the plaintiff also lost all his rights as mort- 
gagee on the extinction of therights possess- 
ed by. Nohri. i ‘ 


The learned Munsif of Hawali, Lucknow, | 


who tried the suit, found that Chokhey and 
his-brothers were the owners of the groves 


insuit.and had a ‘right. to mortgage the . 


trees; and -that the ejectment of Nohri the 


survivor of them from the plots in suit did - 


not affect the rights of the plaintiff to the 
trees as a mortgagee of the said groves. 
On these findings he passed.a decree for 
damages to the extent of Rs.15 in favour 
of the plaintiff, 

On appeal the learned Additional Sub- 
ordinate Judge of Lucknow, took a differ. 
ent view. Ona consideration of the entire 


a 


. ment. 
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evidence on the record he game to the con- 
clusion that Nohri and his brothers were 
not in occupation of the plots in suit as- 
grove-holders ‘but were in possession as 
tenants paying rent for the same and had 


planted trees on those plots while in occupa- ` 


tion thereof as tenants. In this view of the 
case he held that Nohri and his . brothers 
had no right to mortgage the trees and 
that the deeree for ejectment passed against 
Nohri was, therefore, binding upon the 
plaintiff. He, therefore, decreed the appeal 
and dismissed the plaintif s suit. 

In second appeal it is contended before 
me that the decision of the learned Sub- 
ordinate Judge is erroneous, It is again 
contended that Nohri and his brothers were 
in occupation of the plots in suit as grove- 
holders and had a right totransfer the trees 
standing on those plots and, therefore, the” 
plaintiff as a mortgagee from them was 
entitled to remain in possession of the trees 
and the defendants were not entitled to cut, 
them down. 


It appears to me that the finding of the 
learned Subordinate Judge is binding upon 
me as a Court of second appeal. I have 
gone through the entire evidence -on the 
record and I am of opinion that the finding 
is correct, - Nohri and his brothers were not 
in possession of these plots as grove-holders 
but had planted the trees thereon during 
their tenancy. That being the case, it 
appears to me to be clear that they had no 
tight to mortgage the trees. They had only 
aright to enjoy the produce of .the trees 
as long as they were in possession of these 


plots as tenants but could not have a right 


of possession over the trees after the eject- 
I am supported in this view by a 
decision of a Bench of the late Court of the 
Judicial Commissioner of Oudh in the case 
of Chandi Singh v. Syed Arjumand Ala (1). 
1t was held in that case that the ejectment 
ofa tenant from his holding: extinguished 
his right in the trees which had been plant- 
ed in it during the continuance of the 


tenancy. The question has been exhaustive- - 


ly dealt with by Mr. Spankie, A.J.O., in, that 
judgment, and I am in entire agreement ` 
with the view of law taken by him in that 
case. I, therefore, hold that the morigages 


“executed by Nohri and his brothers ceased 


to have any effect in law after the ejectment 
of Nohri from the plots in suit; and the 
plaintiff has no right to retain the posses- 


(1) 2.0, ©, 280, 
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sion over the trees after the ‘ejectment of 
“the surviving mortgagor. 

I, theréfore, dismiss this appeal with 
costs. - : 
G 


H. A 
A. N. A. E dismissed, 








NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CIvIL Revision Ne. 176 or 1927.. 
October 10, 1927. 
- Present:—Mr, Findlay, J. 0. 
SHRINI WAS BALKISANDAS— 
Davin AE GANG 


MUNICIPAL COMMITTEE, NAGPUR— 
Praintire—Non-APPLICANT. 
Provincial Small Cause Courts Act (IX of 1887), 
_ Sch: II, Art.’ 1—Suit for damages for use and occupa- 
tion, whether triable by Small Cause Court. . 
A suit against a trespasser for damages for use 
and occupation is triable by a Small Cause Court. . 
Vira Pillai v.Rangasami Pillai (1) and Krishna 
Prosad Nag v. Maizuddin Biswas (2), followed. 
Revision. against ‘the order of the Small 
Cause Oourt Judge, Nagpur, dated the 19th | 
March, 1927, in Small Cause Suit No. 2085 


_-of 1926. 


Mr. N. G. Bose, fot the Applicant: i 

Mr. B. R. Mandlekar, for the Non-Appli- 
cant. 

ORDER.—The present suit was. brought 
by the Municipal Oommittee, Nagpur, 
present defendant-applicant 
for damages for the use and occupation of 
certain land, and decree was granted by 
the Judge of the Small Cause Court in 
favour of the plaintiff. 

The first point urged in revision-on be- 
half of the defendant-applicant i is that the 
suit was excluded from the jurisdiction of 
under. Art. 1, 

‘Small Cause 
Oourts Act. Iam, however, wholly unable 
to regard the present suit as one which can 


‘properly be described as a suit for the pro- 


fits derived. from immoveable property. Itis, 


.on the contrary, a suit against a trespasser 


for damages for the use and occupation of 
land: cf. Vira Pillai v. Rangasami Pillai (1) 
and Krishna Prosad Nag v. Maizuddin 
Biswas (2). 


(1) 22 M. 149; 8 Ind. Dec. (N. s.) 106. 
2 17 Q. 707; 8 Ind. Deo: (N, 8.) 1013, 
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The only other ground pressed on revision 
is founded on the notice (A-1) which I have 
seen cause toadmit on revision. It is sug- 
gested that itis unlikely that the two rooms 
in question would havé been let_out to the 
present applicant without also some adjoin- 
ing land, but the plaintiff-hon-applicant 
has. filed in this Court the office copy of 
this notice and when this is read ‘along. 
with the resolution. of the Municipal Com- 
mittee, of which page. 2isa copy, it is per- 
fectly clear that, either through collusion 
with the present applicant or through some 
misapprehension, the Muharrir-Mahebubali 
issued the notice in question in terms 
which were entirely unjustified. I, there- 
fore, see no ground whatever for differing 
from the Judge of the lower -Court in hold- 
ing that the defendant-applicant had 
encroached on the land and am unable to 
interfere. ee 

The application is accordingly dismissed. 
The applicant must bear the non-applicant's 
costs. Costs in the lower Oourt as already 
ordered. | 

G, R. D; Application dismissed; - 


pa 


OUDH CHIEF COURT. 
MisczLLaNEors APPLIOATION No. 640 
oF 1927. me 
“November -16, 1927. 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Raza. 
Musammat BRAJ RANI—P.atntirr— 
APPLICANT 
l _ versus 

SIBTA DIN and ANOTHER—DeFANDANTS— 
` OPPOSITE PARTY. 

Oudh Courts Act (IV of 1925), ss. 11, 12 (2)—Appli- 
cation for declaration that case is fit one for 
appeal—Period of limitation—R, ? in Ch. XII of 
the Rules framed .by Chief Court, validity of. . 

The Ohief Court of Oudh has authority under s. 11 
of Act IV of 1925 to fix the period of limitation for 
an application fora declaration that a case is a fit 
one forappéal to the Bench under s. 12 (2) of the 
Oudh Courts Act. -Rule 7 of the Rules framed by 
the Chief Court under s. 11 of Act IV of 1925 and 


published in the Gazette of 24th September, 1927 is. 


not ultra viresand is applicable to an application 
under s. 12 (2) of Act IV of 1925 and the period of 
-limitation for such an application is 30: days.- |p. 
498, col.-1.] - EES 
An application made after 30 days from the date 
‘of the- judgment should ordinarily be refused unless 
the Judge®%deciding the case extends the period under 
the said rule. [ibid.] i 
- Application. under s. 12 (2), Oudh Courts 
Act IV of 1925, for leave to appeal -from 


P - 
a 


BRAJ BANI V. BIBTA DIN, 


‘after 
which had been prepared before it came 
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the judgment and decree of Mr. Jastic® - 
Raza,in 5. O. A. No, 178 of 1927,. dated- 


August 8, -1927, and reported as 105 Ind. 
Cas. 132. = eae Ne . 
Mr. Ishuri Prasad, for the Applicant, 


: JUDGMENT. ae 
Stuart, 
This is aù application for a declaration 
that an appellate decrée made by the Hon'ble 
Mr, Justice Raza sitting as a Single Judge 
of the Chief Court in second appeal isa 


fit decree for appeal toa Bench consisting | 


of two other Judges of the Chief Court. 


C, J.—(7th November, 1927.) ` 


The decree in question is dated the 8th - 


of August, 1927. Section 12 (z) of Act1V _ 


of 1925 directs that before an appeal can 
be admitted from an appellate decree made 
by. a Single Judge of the Chief Court to a- 
Bench consisting of two other Judges of 
the Chief Oourt, the Judge who made- 
the decree must. make a declaration that 
the case is a fit one for appeal. Act 
IV of 1925 and the Limitation Act are both 
silent as to the period within ‘which such 
an application should be made. Under 
s. 11 Act1V of 1925 the Chief Court may 
make rules to provide in such manner as 
it may think fit for the exercise of any 
of its powers by a Bench of two ormore 
Judges of the Court. As s. 12 (2) directs 


` that before a Bench of two Judges of the 


Court -is competent to hear such an appeal, 


‘the Judge who made the decree must 


make a declaration that the case is a fit 
one for appeal, the question as to the period 


within, which an application for such a” - 


declaration should be made is a question 
affecting the exercise of the powers of a 
Bench of this Court, aud the question has 
to be provided forin rules made by the 
Court. Under the provisions of s, 122 of 


the Code of Civil Procedure ‘Act V of 1908) - 
the Chief Court may from time to time . 


after previous publication make rules re- 
gulating: their own procedure and ‘the pros 
cedure of the Civil Courts subject to their 
superintendence. Before such rules become 
authoritative they must be approved -by 
the Local Government and published in the 
Local Official Gazette. This. Court, worked 
its inception on provisional rules 


into being.f Assoon as it came into being 
on the 2nd November, 1925, the Court 
commenced framing permanent rules, 
These rules ‘are not now absolutely com 
plete, The ruleto which this application 


~ 


- received the 
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refers is r. 7 in Chap. XII. In thepro- 
visional rules it was laid that an applica-. 
tion for a declaration could be made within 
ninety days of the date of the judgment. 
The Court, however, considered that this 
period was too long, and in -the rule as 
finally drafted’ reduced that period to 
. thirty days. The draft rule was published 
for information in the United Provinces 


Gazette Part II onthe 18th of June, 1927. 


It was published with other rules. Persons 
wishing to object were directed to object on 
or before the 13th July, 1927.. No one did 
object to this draft, 
a3 published in the Gazette of the 18thof 
Jane, 1927, remained unaltered. They 
sanction of Government 
according to the provisions of s. 126 of 
the Code of Qivil Procedure under G. O. 
No. 1153 VII-393, dated 8th September, 
1927, from the Secretary to Government 
United Provinces to the: Registrar- of the 
Ohief Court of Oudh, Lucknow. They were 
‘thei published. in the Gazette of the 


24th September, 1927. As the rules stand ` 


now the period is thirty days. I have had 
to gointo these matters as the applica- 
tion presented by. the learned Counsel 


questions the validity of the rule upon the. 


ground that the Court had no authority 
to make the rule. The suggestion is that 
the: action of the Oourt was ultra vires, 
The application further suggests that as 
the (ode of Oivil Procedure and the 
Limitation Act have no express- provision 
to cover the, case, the limitation must be 
held to be governed by the provisions of 
Art. 181 ofthe First Schedule of Act IX 
of 1908, which lays down that in the case 


of applications for which no- period of. 
limitation is previdéd elsewhere in the . 
Scheduleor bys. 48 of the Code of Civil - 


Procedure, 1908, the- period of limitation is 
three years from the-date when the right 
to apply accrues. According to the view, 


any. parson who wishes to obtain a declara- - 


tion that an appellate decree made bya 
Single Judge of the Court is a fit decree 


to appeal to a Bench would be allowed . 


three years from the date of the judgment 


within which to make-the application. I © 


have no hesitation in repelling this sugges- 
tion in limine, It is. perfectly “clear to 
me that the Court. had authority to fix 
the period of limitation undet.the pro- 


visionsof s. ll of Local Act IV of - 1925,” 


I find thatthe rule so framed has received 
‘all the sanction that it could possibly be 


pa. As 


Brad RANT v, BIBTA DIN. ` 


The rules in question: 
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- expected. to receive. It has been approv- 
ed by the Local Government. It has been 
published in the! Local Oficial Gazette 
and it now has the same authority as a 
rule contained in the First Schedule of the’ 
Oode of Civil Procedure. The limitation 
for presentation of an appeal. under s. 10 
of the Letters “Patent of the Allahabad 
High Court is provided for in a similar 
tule of the Allahabad High Oourt contained 
in r. 6 in Chap, III, The period of 
limitation is given as ninety days from 
the date of judgment appealed from. 
Under this rule the provision of s. 12 (2) 
and (3) of the Limitation Act (IX of 1908) 
are not given effect to. The period re- 
quisite for obtaining a copy of the decree 
and the judgment on whieh the decree is 
founded are not excluded. This ‘clearly 
shows that Art. 156 of the Firat Schedule 
is not considered ‘to have application and 
that such an appeal is not considered as 
an appeal to a High Court. It is, of course, 
“not an appeal to} a High Oourt. It is 
an appeal from the appellate judgment of 
a Judge of the High Oourt sitting singly 
to a Bench of two Judges which is 
allowed under the special provisions of 
s. 10-of the Lotters Patent. The rule 
in’ question provides, that a memorandum 
_of appeal need not be accompanied by a 
copy: of the decree order or judgment ap- 
pealed from. In these circumstances there - 
is no doubt in my. mind as to. the fact that 
since the publication of thatrule a person 
making an application for such a declara- 
tion more than thirty days after the- date 
of the judgment will ordinarily have his 
application refused on the ground that it 
is time-barred. . - 

This does not, however, conclude ‘the 
matter. Rule 7 allows discretion for the 
admission of such an application by the 
Judge who has decided the case. The 
Judge who hay passed the appellate 
decree in question can for good cause’ 
shown grant -further time for presentation. 
Whether Mr. Justice Raza will consider, 
that there is good cause in this cage, 
when the applicant overlooked the fact’ 
that the proposed! rule was published in 
the Gazette of Juns, and when it is clear 
. upon the applicant's own statement that he 
- did not even present the application with- 
in ninety days, but took the furthgr benefit 
ofa. Gazetted holiday and a Sunday and 
has -presented it to-day. the 7th November, 
1937, will boa mattar for Mr, Justica Raza 


Baia 


Tai 1 
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to decide. I send the application to Mr. 
Justice Razato decide in the first place 
whether he will admit it as being within 
time, and secondly whether he will be 
ready to grant the declaration desired on 


the full consideration of the merits of the 


case. 
Messrs. Ishurt Prasad and Kedar Nath, 


for the Applicant. 

Raza, d-—(March 16, 1927)—This is 
an application under s. 12 (2) of the Oud 
Courts Act of 1925. . 

T decided the appeal on the 8th August, 
1927. The present application was filed on 
the 7th November, 1927. This Oourt worked 


_after its inception, on provisional rules, 


which had been prepared before it came 
into existence. As soon asthe Court came 
into being on the 22nd November, 1925 it 
commenced framing permanent rules. In 
the provisional rules it was laid down that 
an application for a declaration under s. 12 
(2) of the Oudh Courts Act could be made 


. within 90 days from the date of the judg- 


ment, The Court considered that this period 
was long and reduced that period to 30 days. 
in the rules as finally made, The rules 
were sanctioned by the Local Government, 
and were finally published sin the Governs 
ment Gazette dated the 24th September,. 
1927. They came into force from the lst 
October, 1927. As the rules stand now the 


period is 30 days as already observed, I ` 


am not prepared to accept the contention 
that the action of the Court in making the 
rules was ultra vires, As pointed out by 


- Hon'ble Chief Judge, in his order dated the 


7th November, 1927, the Court had autho- 
rity to fix the period of limitation under 
the provisions ofs. 11 of the Oudh Courts 


Act of 1925. The rule so framed has receiv- | 


ed all the sanction that it could possibly 


‘be expected to receive. It hasnowthe same - 


authority as a rale contained in the First 


Schedule of the Code of Oivil Procedure. . 


There is no doubt that since the publication 


ofthe rule in question a person making . 


an application for declaration under s. 12 
(2) of the Oudh Courts Act more than.thirty 
days after the date of the judgment will 
ordinarily have his application refused on 
the ground that it is time-barred. The rule 
under consideration (r. 7, Chap, XE of the 
Oudh Ohief Court Rules) allows discretion 
for the admission of such an application 
to grant further time if good cause is 


' shown for tts presentation, I have heard 


the applicant's learned Oounsel, Iam nat 
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satisfied that there is any good cause in 
this case. The proposed rules were 
published in the Government Gazette of 
the 18th June, 1927. The rules were sanc- 
tioned by the Local Government on the 
8th September, 1927, and were finally 
published in the Gazette, dated the 24th 
September,1927, under this Court's Notifica- 
tion dated the 19th September, 1927. They 
came into force from the Ist October, 
1927. However, the applicant did not think 
of presenting the application under con-. 
sideration before the 7th November, 1927. 
Even granting that the applicant had good 
cause for not presenting: the application 
before the 7th November, 1927, I am not 
prepared to grant the declaration desired. 
on the full consideration of the merits 
of the case. I have considered my 
judgment of the 8th “August, 127. I 
have also heard the applicants learned 
Oounsel at some length. Iam not prepared 
to declare that the case is a fit one for 
appeal, 
Hence I reject this application. 
G. I, - Application rejected, 


MADRAS HIGH COURT. 

Szoonp CIvIL Apprat No. 1239 or 1924, 

March 21, 1927. 
Present :—Mr. Justice Devadoss. 
R. NARAYANASWAMI IYER—Derenp- 
ANT—APPELLANT 
VETSUS 
VEDAMBAL AMMAL—PLAINTIFF— 
; RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 28 
—Defective trial by. shutting out relevant evidence— 
Power of Appellate Court to call for revised findings 
after taking such evidence. i - . 

Where the trial of a case is defective by reason 
of relevant evidence having been shut out or by 
refusal of an adjournment which should have been 
granted to enable a party to adduce all the evidence 
or for any other reason, the Appellate Court can ask 
the lower Court fo take the evidence so shut out or to 
give the party, who had not the opportunity to 
adduce allhis evidence, an opportunity to adduce 
evidence, and to recorda finding on the evidence 
so taken. The more fact that the Appellate Court 
has not set aside the decree of the lower Court, does 
not in any way take away the jurisdiction it has to 
set aside the judgment and direct the lower Court | 
to take evidence and record fresh findings. [p. 499, 
cols. 1&2] ' 

. Second appeal against the decree of the . 
- District Court, East Tanjore at Negapatam, 
in A, B, No, 300 of 1922, preferred against 
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that of the Court of the Additional Sub- 
ordinate Judge, Kast Tanjore at Mayavaram, 
in O. 8. No. 8 of 1921, > i Mo 
The Advocate-General and Mr: M. S. San- 
kara Iyer, for the Appellant. . tet 6 
Messrs. A. C. Sampath Aiyangar and K. S. 
Venkatarama Aiyar, for the Respondent. 
JUDGMENT.—The first point raised 
in this second appeal is that the learned 
District Judge had no jurisdiction to send 
‘the case down to the Sub-Court for sending 
up revised findings. The Subordinate Judge 
who tried the case in the first instance re-- 
fused a short adjournment to the plaintiff 
and closed the case. On appeal, the Dis- 
trict Judge held that the Subordinate Judge 
could have granted the adjournment prayed 
for in the circumstancas of the case and he 
. sent the case down to the lower Court to 
take the evidence adduced by the plaiatiff. 
and any evidence adduced by the defend- 
ants and to submit revised findings. On 
receipt of the revised findings the District 
Judgedisposed of the case. Mr. Sankara 
Tyer's contention is that the District Judge 
had no jurisdiction tocall for revised find- 
ings in the case and he relies upon a recent 
decision ofa Bench of this Court in Ven- 
katarama Aiyar v. Sundaram Aiyar (1). If 
the Appellate Court wants additional evi- 
dence to be taken it must take the evidence 


itself or ask the lower Court to take the | 


evidence and send it up. Wherea trial is 
defective by reason of the trial Court ex- 
cluding relevant evidence or by not giving 
an opportunity tothe one party or the other 
to adduce all the evidence it can or where 
the trial Court shuts out evidence impro- 
perly and disposes:of the case, the question 
is whether the Appellate Court can ask the 
trial Court to take the evidence shut out or 
to give: an opportunity to the party which 
had been deprived of it to adduce all the 
evidence it wants:and then to consider the 
whole evidence and send up revised find- 
ings. I think in a case where the trial is 
defective by reason of relevant evidence 
having been shut out or by refusal of. an 
adjournment which should have been grant- 
ed to enable. the party to adduce all the 


- - NARAYANASWAMI IYER V. VEDAMBAL AMMAL _ 


| 
“J 

| 498 
lant could not complain if the learned 
Judge in asking for revised findings had at 
the same time set-aside the decree of the. ` 
lower Court. The mere fact that he has not 
set aside the decree of the lower Court, 1 do 
not think in any way takes away the juris-- 
diction he has to set aside the judgment and 
direct the lower Court to.take evidence and 
record fresh findings. Here the learned 
Judge has practically asked the lower Court 
to re-try the case. | Can it be said that his 
not setting aside the judgment of the lower 
Court has in any way taken away his juris- 
diction to set aside all the findings of. the 
lower Oourt andidirecting are-trial. In 
Venkatarama Aiyar v. Sundaram Aiyar (1) 
the facts were different: As I read the judg- 
ment, it appears that the Appellate Oourt 
wanted some additional evidence to be 
taken. The lawis,that the Appellate Court | 
should take the evidence or direct the Court. 
from whose decree the appeal is preferred 
or any other Subordinate Oourt to take 


“such evidence and send it up to the Appel- 


evidence or for any other. reason, the Ap-. 


pellate Court can ask the lower Oourt tó take 
‘evidence shut-out or to give the ' party, 


which had not the opportunity to adduce, 


all its) evidence, opportunity to adduce 
evidence and to record a finding on 
the evidence. so taken. The | appel- 


(D) 92 Ind, Cas. 1045; (1926) M, WANG 48, -. 


late Court. That is r. 28 of O. XLI. In that. 
case the Subordinate Judge who wanted: 
additional evidence instead of taking the 
evidence himself or asking the lower Court. 
to take evidence and send it up, called for. 
revised findings iin the light of the evi-. 
dence directed to be taken which he had no 
power to do. -I find this point against the 
appellant. ee sae ee aa 
The next point! urged is that the case 
found by the Judge is opposed to the aver- ~ 
ments in para. 8 of the plaint. The real: 
question in this) case is- whether the, 
suit properties were purchased in the. 
name of the defendant's father benami for 
the plaintiff's husband? In para, 8 the 
plaintiff says that if any portion of the con- 
sideration came from the defendant’s father” 
sheis willing to; give credit for it. Mr.’ 
Sankara Iyer urges that inasmuch as the” 
plaintiff in a way admits that a‘ portion of ` 
the consideration [came from the defend- 
ant’s father, the learned Judge ought to. 
have. found what; the amount was. The 
defendant's case was that: his father paid. — 
the whole of the consideration, and he did 
not place the materials before ‘the learned. 
Judge asto how much of it came from the. 
plaintiff's husband and how much from his 





father.. .He was for having the whole of the . ` 


property or none at all. That. being so, he 

cannot now complain that the learped Judge 

did-not record a finding as to how much - 

cama from the defendant's father, Tho. 
d 


$c 


learned Judge has carefully considered the 
evidence on record and Mr. Sankara Iyer is 
not able to point out any misstatements of 
fact or misreading of the evidence, I, there- 
fore, dismiss the second appeal with coste. 
V.N. V.. Appeal dismissed. 
ANA : ` 
, MADRAS HIGH COURT. 
Sxoonp Civin APPEAL No. 1352 or 1924. 
March 30, 1927. -> 
.Present:—Mr. Justice Srinivasa Iyengar, 
YENAMANDRA GANAPATI RAO— 
PLAINTIFF—APPELLANT 
versus 
PENDAM NAGANNA AND oTHERs— 


DEFENDANTS— RESPONDENTS. 
Iham—sSuit for ejectment by plaintiff claiming to 
be pre-settlement inamdar—Inam found to be darmilla 
and not pre-settlement—-Plaintiff's right to maintain 
suit in Civil Court. ` ; 
A landlord claiming to be a pre-settlement inamdar 


sued to eject the defendants from'their holding on. 


the ground that they were tenants-at-will. The 
only ground on which the plaintiff sought to make 
out in both the Courts that the tenant was a tenant- 
at-will was because and only because he, the plaint- 
_iff landlord was a pre-settlement inamdar. The 
Court below found that the inam was a darmilla 
inam and not-a pre-settlement inam, and directed 
the plaint to be presented to the proper Court: 
. Held, that it was not open to the plaintiff tocon- 
tend in second appeal that even on the footing of 
the inam being darmilla inam the defendants were 
liable to be ejected -in a suit in the Civil Court 
itself, [p. 501, col. 1] | . 
- : Second appeal against the decree of the 
` Court ofthe Subordinate Judge, Cocanada, 
„in A. 8. No. 32 of 1923, preferred against that 
ofthe Court of the District Munsif, Co- 
canada, in O. 8. No. 322 of 1919. 
‘Mr. C. Rama Rao, for the Appellant. 
: Mr. P. Somasundram, for she Respondents, 
:“ JSUDGMENT.—This second appeal has 
-been filed by the plaintiff. He sued as 


landlord to eject the defendants from their’ 


holding on the ground that they were 
tenants-at-will. There is no other allega- 
tion iathe plaint. The issues framed in 
the case were as follows:— 
“(1) Were the defendants-tenants from 
year to year under the plaintifi? 
. (2) Isthe plaint land a pre-settlement 
inam? a : 
: (3) Is the 2nd defendant entitled to a per- 
manent right .of occupancy apart from the 
provisions of s. 6 of the Estates Land 
Act?” : i 
< The trial, Court dismissed the suit. 
is perfectly clear that there was before th; 
trial Oourt no evidence whatever of any 
pgieement of tenancy from year to year 


` YBNAMANDRA GANAPATI RAO & PENDAM NAGANNA, 


It 
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or of anything from which a tenancy from 
year to year would be the only or necessary 
inference. In fact, it seema to meto be 
perfectly clear that the entire contest 
between the plaintiff on the one side 
and the defendants on the other both in 
the Court of first ipstanze acd in the 
lower Appellate Court ranged round the 
question whether the inam in favour of the 
plaintiff was or was not darmilla inam, the - 
plaintiff contending that it was nota dar- 
millainam but was a pre-sitlement inam 
and the defendants contending that i'. was 
a darmilla inam. The parties put their © 
contentions in that manner with .a view 
tc avoid or secure the rights incidental 
„Lto a darmilla inam as declared by the 
decisions of this Court. The Court of 
first instance having found that the inam 
was a darmilla inam and there was no 
evidence whatever that it was a pre- ` 
settlement inam, dismissed the suit of ‘the 
plaintiff. ih 

The lower Appellate Court while coming 
to the same conclusion with regard to 
the origin of the inam found that the 
order dismissing the suit was wrong and 
the proper order that should bave been 
passed by the Court of first instance was 
an order merely returning the plaint to 
be presented to the proper Court and, 
therefore, the lower Appellate Court passed 
an order to that effect. This appeal is 
against that order. 

Mr. Rama Rao on behalf of the appellent 
has drawa my attention to an unreported 
judgment of two learned Judges of tbis 
Court in .8.A. No. 752 of 1922. Apart 
altogether from the inconvenience of such 
reference to unreported decisions it seems 
to me that the present case is one with 
_Tegard to which the observatione made 
by the learned Judges in that case 
would rot apply. If in the present case 
the plaintiff had sought by any evidence 
which any Court of Law can .regard as 
material evidence to establish his case of 
tenancy of.the defendants as tenants-at- 
will apart from the nature of the tenancy 
of the plaintiff himself, no doubt the 
questions referred to and discussed by 
the -learned Judges in their judgment 
in the said second appeal might. have 
some bearing. But when we .find, as I 
do find “in this case, that the only 
ground on which the plaintiff sought. to 
make out in both the Courts that the 
tenant was a tenant-at-will was because 
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and only because he, the plaintiff land- 
ord, was a pre-settlement inamdar and in 
that he “has failed and that the finding is 
that the inam was a darmilla inam, then it 
follows that itis not open to him now to ask 
“the Court to speculate about any matters 
which he has not either averred or sought 
to peove, According to the decision of 
the learned Judges in this second appeal, 
as I understand it, even ifit should be 
held that the inam is adarmilla inam, it 
may still be open to a landlord to show 
the real nature of the inam and from 
that to ask the Court to determine the 
legal incidents and the rights and 
obligations of the parties. On the analysis 
made by the learned Judge who deliver- 
ed the judgment of the Court in that 
case with regard to the three ways in 
which the darmilla inam might come to be 
made and known as such no question 
could arise in second appeal ifthe plaint- 
iff did not in the course of the evidence 
seek to.show or establish any ‘facts by 
reason, whereof even though inam might 
be a darmilla.inam he still must be re- 
garded as a darmilla inamdar having 
rights to treat the tenants as tenants-at- 
will. If on a fair construction of the 
contest as it was understood and carried 
on in both the lower Oourts I should 
come to the conclusion that the point in 
contest between the parties was merely this 
and that the parties took their success or 
failure on the determination of that issue 
and that issue alone, it seems to me, 
having regard to the manner in which 
the lower Appellate Oourt has found thé 
issue against the plaintiff, the order of 
the lower Appellate Court directing the 
return- of the plaint cannot be régarded 
as wrong. In that case no doubt there 
are certain ‘observations by the -learned 
Judges to the effect that the defendants 
it was that set up the plea of occupancy 
right and that every presumption should 
be made in favour of the plaintiff in 
such a case such as would make his suit 
maintainable. and that on- these considera- 
tions the appeal before them should be 
dismissed. But in this case the plaintiff 
did not come into Court setting up in the 
firstinstance any case of darmilla inam or any 
other tenure but simply with a case that the 
defendants were tenants-at-will and that 
the record made by the Revenue Officer 
_ that the inam was a darmilla inam was an 
_. erroneous - finding. ~The burden of proving 
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that the finding was erroneous is clearly 
on the plaintiff.. He who comes into Court 
asking for a declaration to that effect must 
make itout. The finding so far as that is 
concerned -is against the plaintiff, 
The other cause of action, namely, that 
the defendants are/tenants-at-will; has not 
been sought to be made out independent- 
ly of any question {of tenure and the 
plaintiff's case having been throughout 
that the plaintiff was a pre-settlement 
inamdar and that, therefore, he had the 
‘rights claimed byhim, and that having 
been found agaihst, it ‘seems to me that 
on the matter on ‘which the parties went 
to trial the finding has been against the 
-plaintiff and it- is -not now open to him 
to fall back upon any other specula- 
tions, The plaintiff's case having been 
a general one ofthe tenants having been 
merely tenants from year to year, it was 
open. to-the plaintiff to establish that not 
only’ by seeking to prove, as he did do, by 
he was a pre-settlement 
inamdar but also by showing in the. 
alternative if he could-have -done so that 
even though the Gourt -should hold that: 
it was a darmilla inam the object of 
the inam was such that he would still 
havea right: to treat the defendants as. 
merely tenants from ‘year to year. That. 
has not been -done. On the decision by’ 
the majority: of the Full Bench in. the 
case of Jurugumilli Brahmayya . v. 
Chellaghali. Achiraju (1), the plaintiff is-the 
land-holder within the meaning of.. the 
Estates Land Act and it ison that ground, 


_ that his plaint has been returned to be- 


presented -to the Revenue Oourt, The 
learned Vakii for the appellgnt has also, 


drawn my attention to another unreported 


decision by Wallace, J. Ido not see what 
pearing the decision in that case has on 
the present case. There the learned Judge: - 
has referred tothe! allegations specially 
made in the plaint in that case to the effect 
that even atthe time when the Estates. 
Land Act came into forca the plaintiff: 
landlord was in possession of the property 
-and that he let the property to the tenants: 
and. it was in.respect of these matters. 
that a finding was called for by the 
learned Judge. In this case thera are no, 
such allegations, there isno-room for any: 
such contention and there is no necessity- 


(1) 70 Ind. Oas. 615; 45 M. 716; (1922) M. W. N, 
280; 31 M. L. T.. 91; 43 M. L. J, 229; A. I, R. 1922 Mad, 
373. “oai 
i : 1 
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for any such finding. Iam, therefore, un- 
able to hold that the order passed by the 
lower Appellate Court was wrong. ` 

Tn the result the second appeal must be 
dismissed with costs, 
V. N. V. 
ANA 


Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 83 
oF 1925, 
May 2, 1927. 
Present :—Mr. Justice Waller and 

| Mr. Justice Madhavan Nair. 

CHINNA NADAN—Derenpant No. 9— 
APPELLANT 


VerSUs . 
A. R.V. ARUMUGAM OHETTI—PLANTIFF 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, r.1 
—Compromise decree—Provision for payment of lesser 
sum to decree-holder if paid within fixed time— 
Closing of Court before expiry of time fired—Pay- 
ment into Court on re-opening day, whether compliance 
with terms of decree—Time, whether of the essence. 

By the terms of a compromise décree, the appellant 
was to pay to the respondent a certain sum of money 
in two months from a specified date. In default, the 
whole amount claimedin the suit was to be paid 
with interest and costs. Before the expiry of the two 
months the Court closed : 

Held, that since the party had the option of paying 
either to the decree-holder orinto the Court, a de- 

osit of the amount into Court on the re-opening 

ay, though beyond the period of the two months 
. specified in tho decree, wasa sufficient compliance 
with the terms of the decree. 

Sankaran Unni v. Raman (1), followed. 

Where a person agrees to accept a lesser sum than 
is due to him in? consideration of payment within a 
fixed period, time is of the essence of the contract. 


. Appeal against an order of the Court of.. 


` the Subordinate Judge, Sivaganga, in A. 8. 
No. 4 of 1924, preferred against that of the 
Court of the District Munsif, Sivaganga, 
dated the 30th August, 1923, in OC. M. 


P. No. 221 of 1923 in O. S. No. 466 of 1921.. 


Mr. V. Ramaswami Ayyar, for the Appel- 
lant. 
Mr. K. S. Venkatarama Ayyar, for the 
Respondent. . 
JUDGMENT.—The respondent sued the 
appellant to recover a sum of Rs. 2,293-6-3 
with interest and“ costs. The suit was 
eventually compromised. By the compro- 
- mise it was, agreed that the appellant was 
to pay to the respondent Rs. 2,100 in two 
months from 9th March, 1928, that is to say, 
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on cr before 9th May, 1925. In default, the 
whole amount claimed in the suit was to be 
paid by him withinterest and costs. It 
was, of course, the intention that the money 
should be paid on or before the due date. 
Where a litigant agrees to accept a lesser 
sum than is‘due to him in consideration 
of payment within a fixed period, time is 
of the essence of the contract. In this 
case, however, the parties overlooked the 
fact that the Court would be closed for the 
vacation before 9th May. The appellant 
took advantage of that fact to delay pay- 
ment till 1Jth June, when the Court re- 
opened, thus extending the period of two 
months by one month and two days, The 
question is whether he was entitled to this 
advantage. Both the lower Courts found 
against him. There is a decision of Krish- 
nan, J., ina case exactly similar to this 
Sankaran Unni v. Raman (1) which is. 
entirely in favour of tke appellant. The | 
learned Judge held that under O. XXI, r. 1 
of the Oivil Procedure Code, the defend- 
ant had the option of paying either to the 
plaintiff or into Court, and that the deposit 
made on the re-opening day was sufficient 
compliance with the terms of the decree. 
When once it is conceded and we think that 
it has to be conceded, there being no dis- 
tinction in this respect between a compro- 
mise and any other decree that a party has 
the option of paying either to the decree- 
holder orinto Court no further argument is 
possible. We must follow that ruling and 
allow the appeal. As regards costs, how- 
ever, we consider that the appellant should 
not be allowed any. Had he made an at- 
tempt to pay the respondent within the time 
agreed on and failed, the matter would. 
have been different. ` As it is, he made no 
such attempt. The order will be that each 
party shall bear his own costs throughout. 
V. N. V. Appeal allowed. 


A.N. A. 
(1) 87 Ind. Cas. 560; 48 M. L. J. 596; 21 L. W, 469; 
A. I. R, 1925 Mad. 743; (1925) M. W. N. 566.. 
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RANGOON HIGH COURT. >. 
Lerrers Parent Appnat. No. 62 oF 1926. 
: July 18,1927. | : 
Present:—Sir Guy Rutledge, KT., Chief 
Justice, dnd Mr. Justice Brown.’ 
MAUNG KIN LAY.anp ANOTHER— 
i PLAINTIFFS—AÅPPELLANTS . 


3 versus AG, 
. MAUNG TUN THAING AND ANOTHER— 
DsFENDANT3—RESPONDENTS. 
Mortgage, usufructuary—Absence of registration— 
-Redemption suit, whether. maintainable—Suit for re- 
covery based on title, effect of —Oral evidence, whether 
admissible—Pyatpaing, effect of—Evidence Act (I of 
- 1872), s. 91. ; i 
Whena plaintiff sues for redemption alleging that 
possession of immoveable property was given to the 
‘defendant as security for a loan of Rs. 100 or 
upwards, but without the execution of any registered 


instrument, his suit would fail, as oral evidence’ 


would not be admissible to prove the transaction. [p. 
503, col. 2.] ` 
But if the plaintiff instead brings a suit merely for 
recovery of possession based on title, without alleg- 
_ ing the usufructuary mortgage; he would be entitled 
to succeed if he can show his title, unless the 
‘defendant can show that he is in possession under a 
contract of sale. [p. 504, col. 2.] : 
The burden of proving such contract of sale 
would be on the defendant, and on his bringing evi- 
dence of such contract of sale, the plaintiff would be 
entitled to bring rebutting evidence that no such 
contract was entered into. Such rebutting evidence 
would in’no way contravene the provisions of s. 91 of 
‘the Evidence Act. [ibid]. 
_ The pyatpaing or report to the Revenue Authorities 
is signed not for the purpose of recording the trans- 
action, but’ for reporting to the Revenue Authorities 
‘for revenue purposes ‘what has been done. When 
.all that a pyatpaing suggests is that a certain land 
is sold for a certain sum, it cannot bar oral evidence 
. of the transaction under s. 91 of the Evidence Act. [p. 
_ 505, col. 1.] à 
` Mr. Kyaw Myint, for the Appellants. 


Mr. S. M. Bose, for the Respondents. 


JUDGMENT. ~ 

Brown, J.—The land in suit wasad 
mittedly at one time the property of the 
.respondents. In the year 1917, they made 
over possession of the land to appellants 
.and received from the appellants the sum 
of Rs. 500. The transaction was entered 


` in the land revenue registers as a sale, but . 


it is admitted that no registered document 
was executed. The respondents say that 
the Rs. 500 was given by way of loan.on the 
understanding that the land would be re- 
turned when the loan: was re-paid. The 


appellants say that the land was made over 


under a contract of sale. Kr % 
The trial Court held that the respondents’ 
account of the transaction was the true one 


-and decreed the suit, which was a suit for . 
recovery of possession of land on payment’ 114 
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of Rs, 500. The trial Court's judgment was 
confirmed in” appeal by the District Oourt 
‘and was subsequently again confirmed by 


“a single Judge of |this Court in second . 


appeal, The appellants have been given a 

certificate under s. 13of the Letters Patent 

to filea further appeal beforea Bench of © 

this Court and it is this appeal which is 
I 


“now before.us. 


It is not seriously contended that on the 
question of fact we'can go, behind the con- 
current finding of all the three Courts which 
dealt with the case. ; But this appeal is ar- | 
gued on two grounds:, firstly, itis urged that 
the suit was in fact ia suit to redeem a mort- 


“gage and must fail because of the want of 


any registered document; and, secondly, it is 
contended that evenif it be held thatthe suit 
should not fail on this ground, the terms 
ofthe contract between the parties were 
reduced to the form of a document in their 
report to the Revenue Surveyor and, there- 
fore no oral evidence contradicting the terms 
of that report was admissible. 

’ As regards the first point, reference has 
been made to the ruling in Maung San Min 
v. Maung Po Hlaing (1) by a Full Bench of 
whichI was a member. In that case we held 
that when a plaintiff alleges that posses- . 


“gion of immoveable [property has been given 


toa defendant as security for aloanof Rs..100 


-or upwards but without .the execution of 


-any registered instrument, oral evidence is 
not admissible to prove the transaction.- In 
that case we were following a previous 
decision of the late Chief Court of Lower 
Burma inthe case of ma Hiwe v. Maung 


. Lùn (2). -It had been found by the learned 


Judge who made the reference to the Bench 
that the plaint in Maung SaneMin’s case (1) 
was based on a usufructuary mortgage, and it 
was on that assumption that we came to our 
finding in the case. In his judgment the 


-late Chief Justicé remarked: “Had the 


plaintiff brought. a suit merely’ alleging 
that she was the owner of the land and that 
the defendant was ‘in wrongful possession 


‘thereof and claiming a decree for possession 


based on her title alone, there would be no 
objection to such a‘suit lying.” That was, 


“of course, merely an obiter dictum but it 


was an obiter dictum with which I expressed 
udgment and which still 


1 , . 
seems to me to be correct. The same. view 


4 | 
_ (1) 94 Ind. Cas. 567;4 R. 1; A.I. R. 1925 Rang. 
291; 4 Bur. L. J. 118. . 
(2).33 Ind, Oas.. 163;;8 L. B, R, 334; 9 Bur. L. T, 
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was suggested in Ma Htwe's case (2) also. The 
question for decision is, therefore, whéther 
the suit in the present case” was a suit 
for recovery of possession based on title; 
or whether it was, in fact, a suit for 
redemption of the usufructuary mortgage. 
The plaint in the suit is headed ‘Suit for 
recovery and {confirmation of possession of 
land.” It then goes on to recite that the 
plaintiffs are the owners of the land and 
that in 1917 they borrowed Rs, 500 from the 
defendants and delivered possession ofthe 
land to them on the condition that they 
should pay Government revenue and enjoy 
rents and profits of-the same in lieu of 
interest and that they would deliver pos- 
session of the same back to them on pay- 
ment of the. said sum of Rs. 500 but that 
the transaction was not effected by-register- 
ed instrument. They finally ask for a decree 
for possession on payment of Rs. 500. It is 
` true that the giving to them of a decree in 
the terms they ask would have the same 
effect as a decree for redemption of a 
usufructuary mortgage. But it is clear 
that- the ‘plaintiffs do not allege in the 
plaint the existence of any usufructuary. 

- mortgage. They definitely say that there 
` was no registered instrument and it follows 

from that that no mortgage was effected.: ` 
The defence is that the intention of the 
parties was to effect a sale and that the 
plaintiffs had agreed to execute a register- 
ed instrument of sale. The position on the 
admitted facts was, therefore, this:—? `. 
The plaintiffs were the owners of the land 
and no title has passed either by way of 
sale or by way of mortgage because no 
registered. instrument has. been effected. 
The title, therefore, vests in the plaintiffs 
and ordinarily the person who owns land 
is {entitled to possession thereof. . On the 
‘faets alleged no mortgage was- effected; the 
plaintiffs could not sue for redemption of 
the mortgage but they could sue for pos- 
session of the land- basedon title and I do 
not consider that the mere fact that they 
stated in their plaint what they allege to 
be the true facts can debar them from 
enforcing their title, It may be that 
they could have sued for possession of the 
land without any mention as to the claim of 

Rs. 500 and have treated that sum merely as 

a personal debt. They have, however, ex- 

pressed their willingness to pay Rs. 500 as 

a condition precedent before obtaining 

their decree. If the present suit is bound 

to fail then it is difficult to see how any 


t- 
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plaintiff who had made over his land to å 
defendant on similar terms could ever 
recover possession of that land. In my 
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_ View of the care, on the pleadings of the 


parties, the plaintiffs were owners of the | 
land and the defendants were in -possession 
and-the plaintiffs were, therefore,entitled to 
possession unless the defendants could show 
that they- had a good rightto resist their 
claim, The transaction took place only 
about seven years before the suit was filed, 
and no question of limitation, therefore, 
‘arises. In such a.caséI consider that the 
position is as indicated by me in my 
Judgment in Maung San Min’s case (1); that 
is to say, it’ was open to the defendants to 
bring: evidence to show that they were in 
possession undera contract of- sale.. But if£- 
they failed to-prove this then the plaintiffs 
would be entitled-to a- deeree, © 0 -°) 2 > 
. The District Court in - appeal-‘held that - 


“the plaintiffs were entitled to plead a cone 


tract of mortgage; but, inmy opinion, it is. 
quite unnecessary to decide that point, - 
“The burden of proof lay on the. defendants: 
and on the defendants’ bringing evidence 


-ofa contract of sale. the plaintiffs were 


clearly entitled to bring rebutting evidenca ` 
‘to show that no such contract was entered 
into. By doing-this they would inno way 
‘be contravening the provisions of s, 91 of 
the Evidence Act, as their evidence could 


-not be produced to prove the terms as to a 
_ contract of mortgage but simply to negative 


the evidence produced by the other side as 
‘to the existence of a contract ofsale. There 


-has been a clear finding by the Courts that. ` 


the defendants failed to prove their-con- 
tract of sale and that being co, I`am of 
opinion that’ the plaintiffs were entitled to 
a decree, cae eas 

It remains to consider the second point 
raised, which is to the effect that the parties. 
having admittedly signed on a pyatpaing. 
that pyatpaing.contains the termsof their 
contract and that no oral evidence is ad= 
missible to contravene the written docu- 
ment, This is a somewhat revolutionary 
doctrine which, if accepted, would havea 
far reaching effect. These reports to the - 
Revenue Authorities are of almost daily 
occurrence, but so far asI know, no-such 
claim has been made with .regard to them, - 

Section 91 provides that when the terms 
of a contract have been reduced to the form 
ofa document no other evidence shall ‘ba - 
given of these terms except the document 


[106 I. 0. 1997] 


itself. Now in the first instance what the 
plaintiffs desired to prove in this case was 
not a sale—that they cannot possibly prove 
—but acontract of gale. - Looked at in that 
light itis clear that the pyatpaing relied on 
is evidence of no such contract. It purports 
‘to bea report of an actudl sale, Further, 
I do not consider that'in the pyatpaing the 
terms of the contract have been reduced to 
the form of a document within the meaning 
of s,91. A document is described ins. 3 of 
the Evidence Act as any matter express- 
ed or described upon any substance by 
means of letters, figures or marks or by 
more than one of those means, intended 
to be used, or which may be used for 

the purpose of recording that matter. The 
“ pyatpaing is signed not for the purpose of 
recording a contract but for the purpose 
of reporting to the Revenue Authorities for 


revenue purposes what has been done. It. 


is true that such documents are referred to 
as evidence of whai actually’ has taken 
place. Butthey do not purport to record 
ina formal manner the terms of the con- 
tract. In the present case all that the pyat- 
paing suggésts is that the land is sold 
outrightfor Rs. 500. Mo terms of a contract 
beyond this are given in the pyatpaing, and 
admittedly the statement. in the report is 
not legally correct. 

In these circumstances I do fnot consider 
that the pyatpaing can be considered asa 
document recording the terms of the con- 
tract. In my opinion the contents of the 

yatpaing in the present case do not bar 
fhe production of any oral evidence. And 
if it had debarred such evidence then it 
‘would have been fatal to the appellant's 
case. ; 

I, therefore, think that no good reason 
+ has been made out for interference in this 
appeal and I would dismiss it with costs. 

Rutledge, O. J.—I concur. The {ap- 
peal is dismissed with costs, 

N. H. Appeal dismissed. 
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MADRAS HIGH COURT. ` 
Civit, Revision Petition Nos. 433 
to 491 or 1925. 
; April 28, 1927. 
` Present :—Mr. Justice- Wallace. 
-  - MEDDAI DE LAVOIT 
- THIRUMALAYAPPA MUDALIAR— - 
DEFENDANT—PRTITIONEH 


p Versus P 
KARUPPAYI AMMAL AND OTBERE— 
PuatntirFs—RasPponvents, 

Madras Estates Land Act (I of 1908), s. 6—Sutt - 
in Revenue Court for patta—Burden of proof of right: 
to sue in special forum—'Kattukuthagai,’ meaning of 
—Kattukuthagai village, whether ‘estate'—Construction ` 
of documents. ag - 

In a suit by a tenant in a Revenue, Court for 
issue of patia, the onus of proving that he is entitl- 
ed to bring the suit in the Special Revenue Court ` 
lies on the plaintiff, i 

‘Kattukuthagat’ is in essence 
land at afavourable rent. 
term itself from which it 
kattukuthagaidar is merely 
the melwaram. i 


It is not open to a Court to infer retrospectively 
from recent documents thatan ancient grant was of 
melwaram alone, 


Petition, under s. -115 of Act V of 1508. 
and s. 107 of the Government of India Act,. 
to revise the decrees of the District Court, 
Tinnevelly, in A. S. Nos. 278 to 292, . 294. 
to 336 and 395 of 1919, preferred against 
those of the Court of. the Sub-Collector, 
Tuticorin in 8. S. Nos. 3 to 17, 21, 24, 26.. 
to 65 and 23 of 1917. ok 

Messrs. A. Krishnaswamy Iyer, and M, 
Balasubramania Mudaliar, for the Petis 
tioner, ` i N 

-Mr. K. Bhashyam Iyengar, for, the- Re- 
spondents, ` Yy 
| JUDGMENT.—The point for decision. 
in these : civil revision petitions is whe-- 
ther the village of Yellaimaikanpatti of 
which the petitioner is an inumdar hag 
been shown to be an estate under the 
Madras Estates Land Act, This isa mixed 
question of fact and law. : 

The plaintifis are tenants of the village: 
and sued in the Revenue Court of the Sub- 
Collector of Tuticorin for pattas on the. 
footing that they possess o¢cupancy rights. 
That Court held that the village was not. 

1 es The. 
District Judge on appeal held that the. 
village is an estate and remanded the suits. 
for hearing on the other issues. The defend- 
ant comes up in ‘revision. His main con- 


a lease or grant of 
There is nothing in the - 
can be inferred that's 
a renter or farmer of 


. tention is that the District Judge has not 
Tightly understood the law on the matter 
‘and haspassed his judgment noton the evi- 


dence but on unfounded surmises of his own; 


beg. 


Ths onus of showing that they are en- 


titled to bring suits in the Special Revenue 


Court lies undoubtedly on the plaintiffs. 
Both the lower Courts have found that the 
oral evidence is of practically: no use in 
dsciding the present point; and the only 
dozuments that have been’ relied upon 


_bsfore me on the one side or the other are 


` Exs. UU, 


an Olagu Ayacut account of 
1803 and Ex. XLIX, an Inam Register of 


“1845. These are the only early documents 
‘ which are available to show what was the 


nature of the inam. The original grant 
is not available. From Ex. XLIX, column 


‘15 itappears that the inam was granted 
‘in 1775 for “populating the village.” , The 
“natural inference from that entry is that 


: Plaintiffs 
‘the Olagu account, Ex. 


the village was then derelict or .waste, 
and that is the defendant's contention. 
contend that the “fact.- that 
UU, mentions 


. tenants is evidence that there probably 


ro 


were tenants alsoin 1775. I am clear that 
no such inference'can be drawn. The more 
reasonable inference is that the populating 


- of the village for which the inam was 


- granted in 1775 had been in some measure 


successful by 1803. The entry in column 
8 of Ex. XLIX, ‘Description of inam’ is 


: ‘for subsistence as charity.’ This does not 


` carry the case any further. | e 
-waste land into arable land might without 


Converting 


any stretch of language be termed charity. 


“No other form of charity has been suggested 


‘tukuthagai village. | 
. concludes from that term that the inamdar 


by the-plaintifis. | 

Finally the plaintiffs rely on the descrip- 
tion of -the village in Ex. XLIX asa kat- 
i The District Judgè 


in 1775 wasa renter or farmer -of the 
melwaram right from Government, failing 


` to see that such a conclusion puts the 


` tion of 


plaintiffs out of Court for, if the inamdar 
was merely renting or farming the melwa- 
ram, then there wasno grant of the melwa- 
ram at all and, therefore, the inam is not 
an estate. Now Wilson's Glossary defini- 
‘hattukuthagat is ‘land held on 
farm at a permanently fixed money rent 
which is usually light.” The :Tinnevelly 
Gazetteer defines it as ‘a form oflease in 


` which a fixed rental is paid in money or 


. cludes from them that the 


in kind. The other authorities quoted in 


para. 42 of the District Judge's judgment 
do not alter the essential ‘nature of the 
term. But when the District Judge con- 
kuttukutha- 


` gaidar was a renter of the melwaram I am 
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qiite: unable to follow him. The katiukue 
thagat was in essence of a lease-or grant of 
land at.afavonrable rent. © — 

The use of thisterm in the Inam Regis- 
ter only makes the plaintiffs’ case worse, 
since it implies’ that the village lands were 
handed over to the original inamdar at a. 
favourable rent, There is nothing in the 
term itself from which. one is entitled to 
infer that what was handed over wasonly 
the melwaram, and if the village was, as. 
I am inclined to hold, ‘waste atthe -time 
of the grant, there would-be no melwaram 
to hand over. I think, sofar as one can 
infer anything from the very meagre re- 
cords, the correct inference is that the 
village asa whole was handed over to the’- 
inamdar at a favourable rent in order that 
it might attract cultivators and tenants and 
that there was no grant of the melwaram 
only. Plaintiffs in any case have entirely 
failed to prove that the grant’ was of the 
melwaram only. 

The existence of tenants with occupancy 
rights much later -on will not help 
them. It may be remarked incidentally 
that the Olagu account of 1803 does 
-not describe the tenants as occupancy 


`~ tenants, .or use any word implying oc- 


cupancy right. It is not till very much | 
later that we meet any evidence from 
which it is possible to infer the existence 
of occupancy rights, and no document 
-implying such and emanating from the 
inamdar; for example, patta or muchil-' 
ka,t has been so far filed. 
This appears to me to be a case in which 
-the ' District Judge has concluded in’ 
favour of. the plaintifs on no evidence 
whatever. The Inam Register and Olagu 
account afford no support to the plaint- 
iffs’ version as to the terms of the origi- ` 
nal grant, nor will a finding that some 
of the tenants have for some years past 
exercised’ occupancy rights assist in prov- 
ing that the village is aa estate, since 
it is not open tothe Court to iufer re- 


` trospectively from recent documents, that. 


the original grant in 1775 was of the 
melwaram only—see the Privy Council 
‘ease Nainapillai Marakayar v. Ramanathan 
Chettiar (1). ‘ 
The discussion about swamibhogam also 
(1) 82 Ind. Cas, 226; 47 M. 337 atp. 348; A.J. R, 


1924 P. O. 65; 19 L. W. 259; 22 A. L. J.130; 34 M. L. 
T. 10; (1924) M. W.N. 293; 46 M. L. J. 546; 10 0. & 


TA. L. R. 464; 28 O. W. N. 809; 51 I A. 83; L. R.5 A, 


(P. 0.) 83 (P. O0). i 
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ds of no- assistance on this point as has 
been candidly admitted before me. > 


The District Judge's decision is, there- . 


fore, passed on no. evidence and . cannot 
be supported. It is hereby sət aside.. The 
Sub-Collector’s decrees dismissing: 
suits are restored but without prejudice to 
’ plaintiffs’ rights to agitate their rights in 
‘the Civil Court.. The plaintiffs will pay 
the defendant’s costs in all Oourts upto 
‘date. A consolidated fee of Rs. 350 for the 
set, to be distributed among the suits is 
allowed.. I regret the necessity for revis- 
ing the order of the District Court, since 
it. is now nearly 10 years since the plaints 
were filed. A great dealof delay occurred 
before the District Judge, and that will 
have to be explained on a separate refer- 
ence. - af > 
V. N. V. 5 

A. N. A, 


Decree set aside. 


` 


MADRAS HIGH COURT. 
“APPEAL Suit No. 213 or 1924. 
Civiu MISORLLANEOUS Appia No, 48 

oy or 1925 
AND 
< Orvit-Reyis:on Petition No, 56 
te a or 1925, ` 
March 23, 1927, 
Present: —Justica Sir Kumaraswami 
-Sastriar Kr., and Mr. Justice Devadoss. 
In Appaat Suir No, 213 or 1924, , 
SUPPAYYAN PILLAI AND anoTHER— 
Derenpants Nos. 5 AND 1—APPELLANTS 


; ; versus 
LAKSHMANA PATTAR anpb OTAERS— 


PLALINTIFF AND DHEFENDANTS Nos. 2 anb 3 
s ; — RESPONDENTS. À 

Civil Procedure Code (Act V of 1908), s8: 47—-Decree 
declaring charge in favour of defendant—Charge, 
‘whether can be enforced in execution—Separate suit, 
maintainability of. 

A mere declaration ina decree that the property in 
respect of which a decree is given to the plaintiff is 
subject toa charge for a named sum in favour of 
the defendant by itself would not entitle the parties 
to work out their mortgage rights in. execution. 
508, col. 1.) ; : 

In a suit for partition-by a Hindu co-parcener, 

‘to which a purchaser of one of the items in execution 
of a money decree was a party the ‘Court passed a 
decree directing -that the property should be divided 
into 3 shares subject to the payment by the plaintiff of 
a sum of money which the alienee defendant had 
paid to discharge a binding mortgage on the pro- 
perty. The purchaser resisted delivery of posseasiqn 


the- 


- under- Ex. 


[pe 
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except on payment of' the amount for which the 


charge was declared. Thereupon the plaintiff brought 
a suit for possession on;payment of the amount: 


Held, that the suit for possession was not barred . 


by s. 47, Civil Procedure Code. - [ibid.] 
Appeals against the decree and order of 


the Court of the Subordinate Judge, South - 


` Malabar at Palghat, in O. 8. No. 52 of 1920, 


and petition unders.115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
South Malabar at Palghat, dated the 4th 
November, 1924, made in M. P. No. 2056 of 
1924, in O. 8. No, 52 of 1920, ` 


Mr. C. 5. Venkatachariar, for the Ap- - 


pellants. 


Mr. C. V. Anantakrishna Iyer, for the 
Respondents. a 


JUDGMENT.—The facts which gave | 


rise to this appeal are simple. The shop in 
‘dispute belonged to a Pandaram family. It 
was mortgaged to one Sardambal in 1905 

It was then attached 
by a simple money decree-holder in exe- 
cution of the decree he got against the 
Pandarams. A deeree was obtained by a 
third person against the Pandarams and 
that decree wes assigned to the lst,defend- 


‘ant in the present suit. He purchased the 


property in execution of the decree in 1907 
and got possession. In 1910 a suit for par- 
tition was filed by one of the members of the 


Pandaram family, | O. S. No. 45 of 1910, in ` 


. the Sub-Court against the other members of 


the family, and the present lst defendant 
was the 10th defendant in that suit. 


plaintiff's case was that the purchase by 
the present lst defendant (th defendant 


-in that suit) was benami for the family. In 


the meantime the present Ist defendant dis- 
charged the mortgage debt due to Saradam- 
bal. In the partition suit it was held that 
the plaintiff was entitled toa share but as 
the 10th defendant (the present Ist defend- 
ant) had discharged the mortgage he was 


entitled to R3. 1,852-3-2 due to him. There ` 


was a preliminary: decree and a final decree 
in which it was directed that the property 
should be dividedinto 3 shares subjectto the 
payment of Rs. 1,852-8 2 and interest there- 
oa. Then the plaintiff prayed for delivery 
of possession. This! charge was set up as a 
ground for resisting the delivery. The Judge 
held that onascount of this charge pos- 


iment of Rs. 1,853, and interest. This suit 


J One : 
"of the items of property of which the par- 
tition was sought for was this shop. The: 


Session could not ibe’ given except on pay- | 
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‘ty filed to get possession, The 5th de- 
fendant in this suit,a brother of the. lst 
` defendant was nota party to the previous 
suit; and he raised some objections. A 
decree has been passed directing delivery 
of possession on payment of Rs, 1,620 and 
> gubsequent interest. It seems to usthat on 
- the facts- proved in this case and the facts 
“that the 5th defendant was a brother of the 


Ist defendant. there can be no question of. 


“adverse possession. = 
The next point is that the present’ suit 

is barred under s, 47 as the-matter was one 

relating to. the execution of the partition 

decree. We find it difficult to see how in 

the absence of any decree in that suit for 

payment, a mere declaration ‘that the pro- 

perty is subjectto a charge and that pog- 

session could not be given until that amount 

. is paid would entitle parties to work out 
their mortgage rights in execution of that 
decree. -In some partition suits. where the 
property is subject to a charge or mort- 


gage, the parties are not in a position- to’ 


pay before the final decree is passed. A 
mere declaration that the property is 
‘subject to acharge by itself would not 
give the right to work out in execution 
‘the mortgage rights. We do not think 
that the present suit is barred bys. 4/7. 
- We might also state that this objection 


was not taken when the suit was‘ tried.. 


Jf it had been .taken at that time it 
would have been open -under sub-s, 2 


to the ‘Court to treat the Suit as a pro-- 


ceeding in execution and work out.the 
rights of the parties if by that time the 
claim was not barred; so that there was 
no technical objection to. that course 
having been, followed if objection was 
taken in time. However - it is unneces- 
sary to pursue that matter further, for 


even if we thought that s. 47 applied we ` 


would be inclined to send this case bac. 
and not dismiss the suit. - 

The ‘only substantial question ‘that 
remains is what is the amount due on 

redemption ? The mortgage states that 
` oat of the income ofthe property Rs. 127-8-0 
should be appropriated -towards interest 


and that after.paying the revenue the- 


balance (michavaram) should be paid to 
the mortgagors. It has been found by 


the Subordinate. Judge that the revenue - 


‘is Rs. 20-7-6 which sum would ordinari- 
ly be “payable every year by the 
. mortgagor. Lt 3 alsc od 

Rs. 352-8-2 was paid in addition to theg 


It has also. been found that 
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‘amount of Rs. 1,500 and in fact’ inthe parti- 


- tion suit theamount was fixed at Rs. 1,852- 8-2, 
Tt seems to us that the amount payable - 
- will be Rs. 1,852 plus taxes .paid every: 


year from 1913 upto the date ‘of pay- 
ment which will be Rs. 25y-3-8. The 


‘decree of the lower Court will be modifi- . 


ed by. declaring the amount. payable at 


Rs. 1,928-13-0 ‘within llth August, 1927,- 


instead of the amount awarded by the 


- Subordinate Judge. . 


` As regards Civil Miscellaneous Appeal - 

No. 480f 1925 which is an appeal against the 
order of the Subordinate Judge refusing 
to extend the time for payment it appears 
that an interim stay was obtained by the 
defendant which was dissolved by the . 
‘High Oourt on 10th October after the period 


fixed. We think that this is a fit case 


for extension of time. But as we have 


` already - given time for payment of the. 


money in the appeal we think it is un- + 
necessary to pass any..order on this civil 
miscellaneous appeal, OP ok 


As regards the appeal the appellant ` 


“will pay respondent proportionate costs 


and receive the costs on the difference bèt- 
ween the decree amount in lower Court 
and this Court and in civil miscellaneous 
appeal. They will bear their own’ costs. - 
The Vakil’s fee and Court-fee will be 
calculated on Rs. 1,852-in appeal,’ . 7 

The memorandum of objections is not 
pressed, It isdismissed. No costa. 

No order necessary on Civil Revision 
Petition No. 56 of 1925. | : : 
V.N. V. Memo. of objections dismissed, 

A. N. A. l 


t 


(\ 


MADRAS HIGH COURT. 
ApPEAL AGAINST Orper No. 388 oF 1925, 
May, 5 1927. £ z 
_ Present:—Mr. Justice Waller and 
; . Mr. Justice Madhavan Nair. — - 
. MANKADA KOVILAGATH RAO ` . 
. BAHADUR KRISHNA VARMA alias | 
- VALIA RAJA AVERGAL—OLAIMANT - 
avy APPELLANT i N 


versus po 
OFFIOIAL RECEIVER; SOUTH c, 
MALABAR, CALIOUT— RESPONDENT. 
Transfer of Property Act (IV ‘of 1882), s. 100— 
Chit.fund —Security-bond—Words creating charge— 
Provision for execution of morigage-deed on demand— 
~ harge, creation of, whether prevented, ie SS 


[106 I. O. 1927] DWARKA NATH OBAKRABARTI 

The introduction:into an instrument of a provi- 
sion that a demand or request shall be one of the 
preliminaries to the obligation to execute a deed, 
does not determine the question whether the .instru- 
ment creates a present charge or not. If an intention 
to give a present charge can be collected from the 
instrument, the introduction’ of such a provision does 
not make it the less a present charge. ‘ 
. A prize holder in a kuri-chit in furnishing 
security, according to the rules of the chit executed a 
deed stamped as a mortgage by which he under- 
took, when required by the stake-holder, to give 
him a mortgage on his property ;: but there was a 
later clause in the deed which provided that “we 
and the properties mentioned in the partition deed 
are liable for any arrears of future subscription”: 

Held, that the deed créated a charge on the immove- 
able properties in respect’ of such arrears. 

United Realization Co. v. Inland Revenue Commis- 
stoners (1), followed. i 


` Appeal against an order of the District 
Court, South Malabar at Calicut, dated the 
17th February,:1925, in O.M. A. No. 125 of 
1924, preferred against that of the Court of 
the Official Receiver of South Malabar at 
Calicut, dated the 21st November, 1924, in 
M. P. No. 62 of 1924, in I. P. No. 25 of 1923 
on the file of the District Court. 

i Mr. C. Unikanda, Menon,.for the Appel- 
ant.. a 

:ı Mr. T. S. Anantha Raman, for the Re- 
spondent. i 


. SUDGMENT.—The only question in 
this appeal is whether the bond: executed 
by the insulvents on 26th July, 1911, created 
a charge on the immoveable-property. They 


subscribed for halfa ticket inakuriand . 


took a prize of Rs. 10,000. By the rules of 
the kuri a-subscriber who took a prize was 
to furnish security for the payment of 
future subscriptions -and it is significant. 
that the bond given by the insolvents was 
stamped as if it was a mortgage. It seems 
to us clear that the intention of the parties 
. was to create a charge. 
relied on two features of the deed. The 
first is that the insolvents undertook, when 
required by the stake-holder, to give hima 
mortgage on the property. The second is 
that the clauses on which the appellant 
relies were added. to the deed as a sort of 
supplement, though, before it was signed by 
the insolvents. ` 


. The, first point would, undoubtedly, be 


conclusive in favour of the respondent, 
were it not for the supplementary clause. 
That clause runs,“We and the properties 
mentioned.in the aforesaid partition déed 
are liable for any arrears of future. sub- 
scription mentioned ahove, The properties. 


The respondent . 


' 
1 
b 1 
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-in A and B schedules of thesaid partition 
‘deed are situated in!Purayiri Amsom, Kan- 
nadi Amsom, included in . Koyalmannan 
District and Kallutikode Amsom comprised 
in Mannarkat Sub-District.” We attach no 
Significance to the fact. that itis asupple- 
mentary clause. It isas much part of the 
‘completed deed as the undertaking to give 
a mortgage when required and we seeno 
reason why it should not be given effect to, - 
if it creates acharge. A numberof deci- 
sions have been cited before us. ‘That 
most in point seems to be United Realiza- 
tion Co.. v. Inland Revenue Commis- 
stoners (1) Wills, J., said: “It is plain, 
I think, from the.cases to which the 
Solicitor-General called our attention, 
that the introduction into an instrument of 
a proyision that a demandor request shall 
be one of the preliminaries to the obligation 
to execute a deed, does not determine the 
question whsther the instrument creates a 
present charge or not, That question is to 
be decided upon perfectly different consi- 
derations. If an intention to give a present 
charge can be collected from the instru- 
ment, the introduction of sucha provision 

` does not make it the! less a present charge.” 

As we have already observed, we are satis- 

fied that thé intention here was to create a, - 

present charge. The rule of the kuri was 
that security should be furnished for future 
subscriptions and the document was stamp- 

ed as if it was a mortgage. i 

The appeal is allowed with costs through- 
out. Costs tocome out of the estate. 
YNV ! Appeal allowed. 
l ; 
1) (1899) 1 Q. B. 361; 63 L.J. Q.B. ; R 
38179 L. i 536, | 3 oe SIRE 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DROREE No, 50 
; oF 1926 - 
: < WITH 
Revision Oasz'No. 364 oF 1926, 
‘April 14,1927, - - 
Present:—Mr. Justice Mukerji and ` 
Mr. Justice Roy. a 
DWARKA NATH CHAKRABARTI 
CHOWDHURY-—PLAINTIFE —APPELLANT 
versus - 
ATUL CHANDRA CHAKRABARTI 
CHOWDHURY ano orness—Derendants— 
RESFOXDENTS, . > 
Civil Procedure Code (Act-V of 1908), Seh. II, cl. 1 
—Reference td arbitiation—Compromise agreement, 


510. 


“The words ‘arbitration’ and reference to arbitra- 
tion’ are used in common parlance. The Code of 
Oivil Procedure uses the same expressions but lays 
_down certain forms and steps for a reference to 
arbitration and for, the award mads- by the arbitra- 
tor tobe embodied inthe decree of the Court, and 
unless these forms and steps are followed, there 
cannot be said to be any valid reference to arbitra- 
tion. [p. 511, col. 2.] ` ome 
In a suit by the plaintiff for possession, alleging 
that defendants Nos. 4 and 5 had sold half of certain 
plots to him but had subsequently colluded with 
- defendants Nos. 1-to 3 the other co-sharers and 
allowed the latter to take possession, a compromise: 
petition was filed under which the whole lands in 
the , village were to be divided between the plaintiff 
and his co-sharers on the one hand and the defend- 
ants Nos..1 to 3on the other proportionately to the 
admitted shares they had therein on reference to 
the last Settlement Survey. A gentleman was 
appointed as arbitrator to equalise possession ‘as far 
as possible ‘and it was agreed that after the said. 
arbitrator had: made the proposed division, the 
laintiff would withdraw from the suit and the 
defendants would withdraw the allegations they had 
made with respect to the plaintiff's purchase : 

Held, that this was not an application for an order 
of reference to arbitration within cl. 1 of Sch. H of the 
Civil Procedure Code. -[p. 511 col. 2; p. 513, col. 2.] 

Appeal against a decree. of the Sub- 
ordinate J udge, Second Oourt, Mymen- 
singh, dated the 2nd January, 1926. 

Babu Brajo Lal Chakravarti, Mr. Gunada 
Charan Sen, Babus Kali Kinkar Chakra- 
varti, Somnath Chakravarty and Jatindra 


_ Nath Khasnabis, for the Appellant. 


Babus Jogesh Chandra Roy and Krishna 


Kamal Moitra, for the Respondents, 
JUDGMENT. 

3, Roy, Je— This appeal is directed against 
the decree passed- by the Subordinate 
Judge, Second Court, Mymensinghamending 
the decree passed by his predecessor in the 
suit brought by the plaintiff. We learn 
that the plaintiff commencéd this action in 
the Munsif’s Court but the valuation of 
the suit was found to be over Rs. 5,000 
and it came eventually before the Subor- 


dinate Judge. Itis said thatthe defend- ` 


ants Nos. 4 and 5 were ownersof some parcels 
of land in villages Gangatiya and Saidpur 
lying within Kharija taluk No. 1760-28 of 
the Mymensingh Collectorate and that 


they were in exclusive possession of some . 


of the plots and were in possession of some 
shares in the other plots with the other 
defendants Nos. 1—3;who owned the remain- 
ing shares. 
defendants 
they had in 
kobala dated the 26th June, 1915, but the 
said defendants . subsequently colluded 
with defendants Nos. 1--3 and allowed the 
latter to take possession of these lends, © 


~ 


Nos. 4 and 5 sold: half of what 


The ` plaintiff, alleged that the ` 
these plots to the plaintiff by a . 
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_ The plaintiff thereupon. brought the pre- 
cent suit(from which this appeal arises) 
and he sought to establish his: title to the. 


“ande he purchased and.he asked ‘for parti- 


tion and for khas possession of -his share in 
these lands. The defendants Nos. 1 3 disputed 
plaintiff's title and that of his vendors and ` 
the vendors. denied the sale. Issues were 
drawn up and after protracted proceedings 
a commission was taken out to examine 
the plaintiff who resides in Calcutta. Be- 


-forè the Commissioner the parties entered 


into a compromise and this was embodied 
in a petition dated the 16th March, 1925. 

The decision of the case turns on the 
terms of this petition of compromise. The 
plaintiff gavè up his claim based on his 
alleged purchase. It was settled that the © 
lands in these villages Gangatiyaand Said- 
pur appertaining to Taluk 1760/28 were to . 
be divided between the plaintiff and his - 
“co sharers on one side and the defendants 
Nos, 1, 2 and 3 on ‘the other, proportionately 
tothe admitted shares.they had therein, on 
reference to the last Settlement Survey. 
The plaintiff and his co-sharers andthe 
defendants Nos. 1, 2 and 3 appointed Babu - 
Sarat Ohandra Bhattacharjeea Pleader to... 
be the arbitrator. The. arbitrator was to ' 


` equalise possession as far as possible and. 


it. was agreed that after the said arbitra- 
tor had made the proposed division, the. ~ 
plaintiff would. withdraw from the suit. 
andthe defendants would withdraw the 
allegations they had made with respect to: 
the plaintiff's purchase. Babu Sarat Chandra 
declined to arbitrate. Efforts were made 
to havea joint petition filed agreeing on’ > 
a partition by .some other person ‘or per- 
sons but these efforts were unsuccessful. © 
The learned Subordinate Judge thereafter-. 
on plaintiffs petition, purporting to act 
under ss. 5 (3),Sch, Iof the Civil Procedure 
Code called on .the defendants Nos, 1—3 to’ 
appoint ‘an arbitrator. The defendants. 
objected and ‘protested that there was no 
reference to -arbitration as understood 
under Sch. Ilof the Civil Procedure Codes 
thatthe petition -of compromise dated the’. 
16th March, 1925, was not signed by all- 


‘the parties ‘and. that ‘the. compromise did: 


not relate to the’ subject-matter of:the: . 
-suit- and ‘so- op, but the learned Subor- 

dinate Judge: refused to. listen to any” 
objection and being of opinion. that the. 


‘defendants were trying to back out of the 


compromise ‘they Had entered into “on: 


flimsy technicalities” he appointed a Pleader . 
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Babu Satyaranjan Guha 
trator in place of Babu Sarat Ohandra 
Bhattacharjee and asked him to ,complete 
the division. This gentleman filed a so- 
called award though the defendants object- 
ed and protested all throughout that the 
proceedings were ‘illegal and ultra vires. 
The ‘award was returned by the learned 
Subordinate Judge for ‘consideration on a 
` particular point. 3 
award and thereafter the learned Sub- 
ordinate Judge{made a decree in conform- 
ity with the said award,the defendants 
objecting and protesting throughout these 
proceedings. The defendants Nos, 1, 2 and 
3 then filed an application for amendment of 
the decree to bring itin conformity with the 
judgment of the Subordinate Judge. It 
came for hearing before his successor 
and he had no hesitation in deleting the 
so-called award fromthe decree. The 
dacres, as it stands, now, merely states: 
that the claim of the plaintiff is treated 
as withdrawn without liberty to bring a 
fresh suit and the allegations made: by 
the defendants in their written statements 
in the kobala of the plaintiff are deleted. 


` The plaintiff. has appealed and the 
learned Vakil appearing for the plaintiff 
peeks ‘to restore the previous decree which 
was achieved „and which purported to 


embody the arbitrator’s so-called award.. 


The appeal to say the least is audacious. 


Certain preliminary ‘objections were 
taken by the learned Vakil ‘for the re- 
spondents. They are not serious; one was 
that no appeal lay from a. decree which is 
based on a compromise. The contention 


ofthe plaintiff is that the whole compro- . 


mise has been struckout. The dispute is 
- over the nature of the compromise and the 
plaintiff has a right inappeal to show what 
the compromise was. ` The second ground 
is that the period of limitation should be 
counted from the date of the original 
decree and that counted from that time’ 
the appeal is barred. The. plaintif was 
not aggrieved, however, until the amended 
decree was passed and he is ‘within time 
from that. point of time, allowance being 
“made for timetaken in obtaining a copy.. 
The third.ground is that the gtamp fee of 
Rs, 20 is insufficient. and ad valorem fees. 
should have been paid. The answer of 
the plaintiff thatso far as the present dis-. 
pute is concerned it isin respect of partition 
and that at any rate the relief. claimed 


as” an arbi- : 
. sufficient. | 


The Pleader re-filed his’ 


.8, 3. Finally the Court h 


“this gentleman “has filed his report. 


and the {learned Subordinate Judge whe 


r 
1 
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is not capable. af, being valued, seems 

Returning to the merits of the case it 
may be mentioned; that the words ‘arbi- 
tration’ and ‘reference to arbitration’ are 
used in common 'parlance. The - Code 
of Civil Procedure juses the same expres- 
sions-but lays down’ certain forms and 
ateps for a reference to arbitration and 
for the award made'‘by the arbitrator to be 
embodied in the deeree of the Court, and 


unless these forms dnd steps are followed 
it isidle to appeal ‘tos. 5 ofthe Sch. II 


of the Civil Procedure Code by which 
learned Subordinate Judge eae 


‘bave appointed Babu Satyaranjan Guha as 


arbitrator in place of Babu Sarat Ch i 
Bhattacharjee who refused to act. ga 
lof Sch. Ifof the Civil Procedure Code says 
that where all the parties toa suit agree 
that any matter in difference between them 
shall be referred to arbitration, they may 
before judgment is'pronounced, apply to 
the Court for an; order of reference.: 
Clearly there wasno such application be- 
fore the Court nor did the Court make an 
order of reference jas contemplated by 
8 ; as to pronou 
judgment according to the award of the 
arbitrator, The petition of compromise 
does not contemplate that any award was 
to be made by the arbitrator and that it 
should be embodied in the judgment of the 
Oourt. The learned! Subordinate Judge 
seems to have realised this forin his. 
judgment he states “a petition of compro- 
mise is more appropriate in describing-it 
rather than a petition of reference to ar: 
bitration. For there -is no prayer in this 
petition that the suit {would be disposed: 
ofin terms of the award filed’ by the salis 
(arbitrator) or that [the award would be 
incorporated into aj decree,” In spite of" 
this conclusion he, however, fell back on- 
r. 5 of the Second Schedule and that this 


rule has a wide application and could act 


on it and dispose ofi the matter by sayin 
that he appointed another a ka o 
effect the partition according to.the 
original wishes othe parties, He says 


it an award oranything else, The parti- 
tion has been , effected: and asthe parties. 
are bound by their petition of 16th March, 


‘1925, the suit will be disposed of on its 


terms,” VE ao 
On the face of it this was very arbitrary ` 


“Call. 
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succeeded could’ hardly ‘maintain the so- 
called award -of this kind. -Heheld that 
his predecessor had treated the petition 
of 16th March, 1925, as a petition of com- 
promise. andhe thought that so much of 
the compromise that the plaintiff would 
withdraw from. suit without liberty. to 


bring a fresh suit and that the defend-. 


ants would ‘withdraw their imputations 
Í against the purchase, could be maintained 
and he thereupon deleted the award and 
amended the decreé. B 
The léarned Vakil appearing for the 
plaintiff has referred to O. XXII, r.3 and 


he seeks to justify the action taken by” 


the trial Judge thereunder. All the 
parties did not join .and all that the peti- 
tion said was that there will be a parti- 
tion done by Pleader Sarat Babu and on 
his doing sothe suit would be withdrawn 
and the imputations against the plaintiff 
deleted. Sarat Babu declined to make the 
„partition with the result that the compro- 
mise was hung up. If it be argued as the trial 
Judge did, that there wasa valid compro- 
mise between the parties, viz., that the lands 
- would be divided according to their re- 
spective shares it is not clear how the trial 
Judge ‘could insist on carryingit through 
in the manner he did. The plaintiff may 
have his remedy elsewhere but it could 
not be done inthis suit. The plaintiff 
gave uphis claim based on a purchase 
and the compromise was in respect of 
something else. The compromise did not. 
relate to the subject-matter -of the suit. 
New parties were again brought in, viz., 
the principal co sharers. The compromise 
go far as the suit before us is concerned 
must be in the circumstances of the case 
taken to have fallen through and the only 
order, in.my opinion, which the Subor- 
dinate Judge could have passed on 3rd 
April, 1925, was that heshould proceed with 
the trial of the suit. AN Š 
' The amended decree cannot be main- 
| tained for the -simple reasom that the 


compromise was not completed. The suit, 


was to be withdrawn and-the imputations 
made by the defendants also withdrawn on’ 
“ the happening of a certain event, viz., the. 
division of the lands by Pleader Sarat 
Babu. That contingency ‘did not happen 
and the petition of compromise cannot be 
acted upon—for obviously the two parts 
_ are connected and it would not be right 
< po. pass a decree on a portion of the com- 


Promise ignoring the first ‘part, We do. 
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- words, 


[166 I. O. 1927] 

not know of courses what the plaintiff 
wishes to.do, viz., to continue the suit from 
the point the compromise could not be 
effected or seek his remedy on the settle- 
ment that the lands-are to be divided 
according to the admitted shares of the 
parties, In the present suit we must leave - 
out the compromise, In case the plaint- 
iff wishes to continue the suit. he should 
be given tke chance. As thé amended 
decree stands he cannotand afuture suit 
by him may also be barred as it happened 
in the case of Gulkandi Lal .v. Manni 
Lal (1). . 

The original decree has been superseded. 
It cannot be- restored. The amended decree 
shall also be set aside,’ The appeal, there- . 
fore, is allowed in part. The parties are 
relegated to the position they stood on 
3rd- April, 1925. The learned Judge-will 
‘now allow the plaintiff to continue his 
suit from that day and thereafter dispose 
of: it according to law. The contesting 
respondents will get their costs, the hearing- 
fee being assessed at 3 gold mohurs. 

The plaintiff appellant had an application 
in revision as an alternative on whicha 


_ Rule was issued. The Ruleis discharged. 


Mukerji, J.—I have had the advantage | 
of reading the judgment which my learned 
brother is about to deliver, Iagree in his 
conclusions -and the order which he has . 
proposed to pass, and I desire toadd afew 

The true character of the petition dated 
the 16th March, 1925, appears to have been 
very much misconceived by the Court 
below. Obviously itis not, and cannot be 
regarded as,an application - to file in Court 
an agreement to refer to arbitration such 
as is contemplated by cl. 17 of Sch. II, or ag : 
an application to file in Court an award 
made in an arbitration held without the 
intervention of the Court, as .provid- 
ed for by cl. 20 of Sch. II. Could it be 
treated as an application to the. Court.for 
an order of reference within the meaning 
of cl. 1 of Sch. II? The Court below treated 
it as such an application, and made 
an order under cl:.3 stating that the 
arbitrator was to ‘dothe work mentioned’ 
in the petition within two weeks (vide Order 
No. 74 dated 3lst: March, 1925); an order 
appointing a new arbitrator under cl.’ 5, 
(vide Orders No. 74 dated 3rd. April, 1925, 
No. 80 dated 18th April, 1925, and No. 81 
dated 29th May, 1925, Orders, extending the 

(1) 23 A, 219, A, W, N, (1901) 66, a 
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time for filing the award under cl. 8 vide 
‘Orders No, 83 datéd 30th. May,-- 1925, and 


‘No. 84 dated 15th June, 1925) and -also.an. 


‘order. remitting the. award under ‘cl. -14 
-(vide Order No. 87 dated 29th -June, 1925), 
“There are several weighty reasons why. the 
-petition cannot be regarded as one made 
for an order for reference in a-pending suit 
such as cl. 1 contemplates. In the first place 
the ‘petition “does ‘not contain any- prayer 
‘for such reference, and it does not appear 
anywhere that it was-in the contemplation 


‘of the parties that there should bea judg- 


mént according to the award. -Secondly, 
the . foundation of thé-~ jurisdiction - of the 
Court is an agreement between-all parties 


interested. As pointed out by the Judicial, 


Oommitteé in Ghulam Khan v, Muhammad 
Hassan (2) in dealing. with Ch. XX XVII of 
the Oode of 1882 in which the words: were 
-where in any.suit-all -the parties: agree,” 
that the agreement to refer and :theċappli- 
cation to-the Court founded upon:-if must 
‘have the concurrence of all"parties “conceru- 
ed and the.actual’.reference’ is'the:-order-.of 
the: Oourt, and thatlarge -powérs are--given 
to the Oourt-with the’ view of making:the 
award in’ such. cases, complete, operative 
and final: The word ‘interested’ was ‘added 
by, the -Code. of: 1908” to give. effect to ‘the 
decision’ in Pitam Mat +v, Sadiq Ali (3) 
which laid down ‘that the words. “all the 
‘parties:to a. suit!" “would . not: necessarily 
dnclude parties who” .never . put “in ‘any 
@ppearance in the Court, and between whom 
and any. of. the. parties to, the. submission 
there was not infact any matter: in--differ- 
ence in the suit.”. In the present case the 
defendants Nos.'4 and 5 werenot parties to 
the agreement? They,*no doubt, denied 
having’ any interestin the subject-matter 
of the suit, but the plaintiff claimed relief 
as against them, and, therefore, it cannot be 
Baid- that they’ are. not parties’ interested, 
Moreover the agreement affected the shares 
of the plaintiff and-his co sharers . butit is 
hot: known ‘who these co-sharers are and 
‘what their shares are. Thirdly, the expres- 
Bioh any matter in difference :must: mean 
matter in - difference arising “in ‘the ‘suit. 
This is -clear from~ the context, as” well'as: 
the form prescribed for. .an -Order-. of Refer- 
ence, Form No,'2 of the Appendix. That 
this is so has been explained by the Judicial 
7 @) 29.1. A. 51; 29 C.-167; 6 O. W, N. 226; 12M. Li 
J. 77; 4 Bom: L.R, 161;-8 Sar. P-O. J, 154;-25-P; R. 
1909.(P, Gyo ye ak ee 
(3) 24°A,'229; A, Wi N, (1902) 19, .. vs a 


tor 
| 
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‘Committee “in the! case of Rim . Protap 
'Chamria v, Durga Rrosad Chamria (4). In 
‘the present case what the: arbitrator had to 
do .was wholly outside the scope - of the 
pléadings in the :éuit. The. Subordinate 
Judge, therefore, wascleaérly wrong in pro- 
‘ceeding on the supposition that the petition 
of the 16th March, 1925, was one which gave 
him. jurisdiction to proceed under paras. 1 
to 16 of Sch. lI- | es , 

The intention of the parties appears ` 
clearly from. the wording of the petition 
itself. It stated: “Th. arbitrator shall. 
within 14 days -from ‘this: day-or as ‘soon as 
possible; make the division ‘in the aforesaid 
manner... After the aforesaid arbitrator files 
his report in-Court after effecting the. divi- 
sion in the aforesaid manner, the plaintiff 
shall withdraw the ;aforesaid. Suit No. 269 
‘of 1922 ‘of -the -Court.- of ‘the -Subordinate 
Judgeiof Myménsingh ‘without permission - 
to institute a frèsh “suit, and. after the 


plaintiff withdraws-;thé aforesaid:-‘suit, the . 


defendants, shall “withdraw the allegations 
iade in their written ‘statement: against the 


truth of: the plaintiff's purchase.”. -It- was -~ 


an adjustment by ja lawful: agreement or 
‘conipromise which ‘thé: petition purported 
“to notify to the. Court as contemplated: ‘by 
:0.. KALII; r.3,:and if the terms.weré carried 
-out,-as: intended; by|the arbitrator . appoint- 
ed by the parties, it‘could-have been recorda 
:ed and “the :suit’ allowed to be withdrawn’ 
“and dismissed; and : the. objectionable 
-passages in the-written statement could have 
-been-deleted. If thé adjustment had taken 
place, that is to, say-if the -said -arbitrator 
‘had not refused sto act, but had “done what 
-was expected, the, compromise - or agree- 
-ment would then ‘have been- recited -in the 
“decree; though the:decreé would ‘have been 
‘confined in its -opetation.te so ‘much. of the 
subject-matter of the suit as was dealt «vith 
by the agréément: Hemant. Kumari Debi 
v.: Midnapore. Zemindari . Co.: Ltd: (5). 
The result of.: the ‘proceedings ‘before the 
‘arbitrator -and:his;award could. not .have 
-been enforced under `O, XXIII, r..3:,Dekart 
Tea Co, Lid, .v. Assam Bengal Ry Co. (6), 
a ae LAM Rd tk ane a BANGGA MR 

(4).92 Ind. Oas. 633; 53 O. 258 at p. 265; 43:0. L, 
J. 14; SO. Wi N: 127; A! I. R-1925 P; O. 293; 49 M, G. 
J. Bl2; 24 A, Li. J213- (1926) M. W; N. 9673 Pat. L. R. 
330; 28- Bom. L. -R. 2175.58 L A: 1; -27 PLi- Re 38 
NOR Ind. Cas. 534; 47 O. 485 at. pp 405,.£08;-46 L 


! 


-Amar Chand-Chamaria v. Banwari Lal 
Rakshit (7). Theagreement, however, fell 
through asthe arbitrator appointed did 
not act. 7 ` 

N. H. Appeal allowed in part: Case 
A remanded: Rule discharged. 
igh? 69 Ind. Cas. 808; 49 O. 608; A.I. R.1922 Oal 


MADRAS HIGH COURT. 
Szconp Civit ArPEaL No, 1335 or 1924 
| AND : 

O1vin MISsOELLANEOUS Petition No, 2473 

oF 1926.. 
March 31, 1927. - 

Present:—Mr. Justice Srinivasa Iyengar. 

OPPORTI PADHI— APPELLANT 4 
- Versus 
PAILA UJJULA AND ANOTRER— 

A . ,. RESPONDENTS, . d 
. Civil Procedure Code (Act V of 1908), 0. XLVII, 
y, 1—Omission to cite decision of High Court, whether 
ground for review of judgment—‘Hrror apparent on 
the face of the record,’ meaning of. - 

. The mere omission on the part of a Judge to 
consider a decision, however regrettable and how- 
ever wrong, cannot possibly .be regarded as con- 
stituting an error apparent on the face of the record 
‘affording a proper and sufficient ground for grant- 
ing review of a judgment. [p.°516, col. 1.] - 

- . Muddlapur Morari Rao v. Balwanth Dikshit (3) and 
Brindaban Chandra Ghosh v. Damodor Prosad 
Panday (4), doubted and distinguished. 

' The power of Court to grant review is cir- 
-cumscribed and limited byr.I of O. XLVII, Oivil 
‘Procedure Code, It is only when new material is 
Overlooked by excusable misfortunes, mistake or 
error apparent onthe face of the record that are- 
view can gerierally be granted.and the expression 
éother sufficient; reason’ -following in the rule must 
be construed ejusdem generis and the sufficiency 
‘fequired must be ‘of a kind analogous to the two 
‘matters already specified in the rule, [p. 515, col. 2; p. 
516, col. 1.] a 
<- . . B, A. No. 1335 or 1924, 

| Second appeal against the decree of the 

‘Court of the Subordinate Judge, Berham- 
pore, in A. S. No. 206 of 1923 (A. S.No, 56 
of 1923, Ganjam District, Court) preferred 
against that of the Court of the District 
Munsif, Berhampore, in O. S. No. 519 
of 1926. i: 
O. M. P. No, 2478 or 1926. 

_ Petition to admit in eviderce in Second 
Appeal No. 1335 of 1924, the document 

filed therewith. 

Mr. B. Jagannath Doss, for the Appellant, 
© Mt. Sambasiva Rao, for the Respondents. 


JUDGMENT.—The defendant in the 


DPPORÈI PADHI 9, PAILA UJJÜLA; 
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action from which the second appeal has 
arisen has now taken the point that the 
judgment of the Court appealed against 
was one made on an application .for review 
‘to the lower Appellate Court. The plaint- 
iff whose suit had been dismissed by the 
trial Court appealed to the lower Appel- 
late Court. In.the first place his appeal — 
was also dismissed. He thereupon. applied 
to the lower Appellate Court for review and 
the review was granted and in the place `of 
the dismissal of the appeal a decree was . 
made in favour of the plaintiff for possession 
of the property sued for. This is what ‘the 
learned Subordinate Judge says with regard 


‘to the ground on which he granted -the 
` review: 


“The only ground urged for review was 
that the Court failed to note the decision in 
Subbe Goundan v. Krishnamachari (1) 
quoted by theappellant’s Vakil, and wrong- 
ly. noted the contention of the appellants in 
para. 5 of its judgment. After hearing both 
parties, I have come to the conclusion that 
the appellant's contentions are correct. The 
appellants no doubt urged the contention 
mentioned in para, 5 of this Oourt’s judg- 
ment inthe lower Court. In appeal they 
seem to have given up that contention and 
relied on the decision reported in~-Subbe 
Goundan v. Krishnamachari (1). The deci- 
sion helps the case of the appellants, and if 
it is followed the judgment of this: Court , 
cannot stand. I amof opinion that there 
are sufficient grounds: for allowing review 
of the judgment, and I accordingly. set aside 
the decree.” i ; 


. As pointed out by their Lordships of the 
Judicial Committee in the case of Chhajju 
Ram v. Neki (2), the power.of Court to 
grant review is.circumscribed and limited 
by r. lof O. XLVII. It is there pointed 
out that it is only when new material is 
overlooked by excusable misfortunes, mis- 
take or error apparent on the face of the 
record that.a review can generally be grant- 
edand that the expression “other sufficient 
reason” following in.the rulé must be con- 
strued ejusdem generis and that the suffi- 
ciency required must be ofa kind analo- 


(1), 68 Ind. Cas, 869; 45 M. 449; 30 M. L. T. 217; 49 
M. L. J. 372; 15 L. W. 537; (1922) M. W. N. 269; A, I 
R. 1922 Mad. 112. a | : 

(2) 72 Ind. Oas. 566; 3 Lah. 127; 30M. L. T. 295; 26 
GO. W. N. 697; 41 P. L. R.1922; '3 P. L. T. 435; A, I 
R. 1922 P. O. 112; 16 L. W. 37; 17 P. W. R. 1929; 43 
M. L. J. 332; 24 Bom. L R. 1238; 4 U.P, L. R 
(P. O.) 99; 36 O. L, 9,459; 49 I, A, 144 (P, O). . 
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gous to the two matters already specified in 
/ the rule. There is no question: in this 
‘case of any new evidence. ea ; 
.. Then the. question is whether the mere 
fact. that the learned Judge in the Oourt 
of Appeal failed to take into consideration a 
decision of.this Court cited to him at the 
Bar could be regarded, as he seems to have 
thought, as a proper and sufficient ground 
for granting the review. My attention has 
been drawn by the learned Counsel for the 
respondent to two judgments, one of which 
is of this Court, viz. Muddlapur Morari Rao 
v. Balwanth Dikshit (3). Io that case the 


view was taken by the learned Judges. 


that an error made by a Court in consider- 
ing that the sister's sons of a deceased 
Hindu governed by Mitakshara Law were 
preferential heirs to the nearestagnates was 
an error apparent on the face of the record.- 
- It is possible to doubt the correctness of, 
that decision because though it may be 
regarded as an error appearing on the 


record still I fail to see how such an error- 


can ba regarded as an error apparent on the 
faceof the record. In a statutory enact- 


iment every word used must receive its full’ 
and propsr connotation in the construction. 


1 doubt very much whether even such an 
error as the one that was under considera-. 
tion in that case can properly be regarded. 
agan error apparent on the face of the 


record, But the learned Judges have said. 


so and itis not necessary for me for the 


purpose of this second appeal to discuss 


that further, because it may be possible to 


regard such an elementary and clear rule. 


of succession in Hindu Law as. so well 
established that the error may’ even be 
described as an error apparent:onjthe face of 
the record. But it cannot possibly be said 
that the error of law in this case can be re~ 
‘garded at all in the same light as the.error 
which was the subject of consideration: in 
that case or on the same level with a mis- 
take made regarding such an elementary 
rule of succession, The question that 
arises for consideration in this case did not 
depend for its solution on any such ele-. 
mentary rule of succession but depended on 
various complicated matters of law and 
equity and after all it is difficult to say 


that there are not even with regard to the. 


question itself decisions on either side of- 
the line, the same Court taking one view at 
one time and taking another view at other 


6 Ind, Cas. 312; 46 M. 955; 45 M. L. J. 309; 18 


3) 7 
pW. 303; (1923) AL, W, N. 761; A. I, R, 1824 Mad. 98, , ge), 304 
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With Ber to such a -matter it 
seems to me.that an error of law made by 
a. Judge can scarcely be regarded as an 
error apparent on the .face of the record. 
There can be no/sdoubt that such an 
error as had been réferred to by the learn- 
ed Subordinate Judge was an error that 
would in the ordinary course be dealt with. 
and be the subject of consideration in a 
proper -.and- regular appeal from the 
decree itself and I réfuse to believe’ that by 
enacting the new section the Legislature in-. 
tended the deciding! Court-itself to. sit in 
appeal overits own judgment and exercise 
the rights ofa Court of Appeal. The other 
case that was referred to and relied upon. by: 


` the learned Counsel for the respondent was 


the case of Brindaban Chandra Ghosh v. 
Damodor Prosad Panday (4).. In that case ` 
the learned J udges held that.a decision in 
a second appeal’ by ithe High. Court, based 
on aninterpretation of an earliér judgment 
of their Lordships of the Judicial Committee, 
may be reviewed by the Courton thé ground 
that at the time of the granting of -the re- 
view the decision of the Judicial Committee, 
originally relied on by the High Court had 
come to be explained by their Lordships of 
the Judicial Oommittee themselves in a. 
later case. With allirespect again it is. pos- 
sible to doubt the correctness even of this 
decision. In this case also. it seems-to me 
that the learned Judges failed to give any. 
effect whatever to the expression.“ face of, 
the record ” appearing in the section and 
proceeded to hold that.a review was com-. 
petent merely on thé ground that they were 
satisfied that an’ error of law had been made.. 
Buthere again Ido not think ‘it necessary” 
for me to proceed at'present on the doubt 


. I entertain with regard to the correctness 


of the decision. “A misunderstanding of a” 
judgment of the Judicial: Committee may 
conceivably be: on a; different footing alto- 
gether from the mere omission of the Judge 
as the time of the Gase to consider one of ` 
the decisions cited for consideration before 
him, The learned Vakil for the appellant 
has addressed some argument to me with re- 
gard to the decision relying upon which the 
learned Judge came to the conclusion that 
his original decision was wrong. But it 
seems to me unnecessary to refer to’ or con- 
sider that question at all. Lam at’ present 
only called- upon to _decide whether this 
granting of the review by the leaned Sub- 
ordinate Judge was or was not proper hav- 
‘(4) 85 Ind, Osa. 65;°29 0. W, N, 148; A'T, R. 1925 
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ing regard to the terms of the section laying 
down the rule with regard to the granting 
of review of judgments. It seems to ‘me 
sufficient to say that the mere omission on 
the part of a learned Judge to consider a 
decision, - howaver regrettable, however 
wrong, cannot possibly be regarded as con- 
stituting anerror apparent onthe face of the 
record. Even assuming it to be an error that 
may be discovered from the record itself, it 
seems to me tobealmost impossible toregard 
such error as an error apparent on the face 

‘of the record. Any other view, it seems to 
me, would. be to fail to give proper signifi- 
cance to the two words ‘apparent’ and 
‘face’ appearing in the section. I, therefore, 
ċome to the ‘conclusion that this appeal 
should be allowed. The lower Appellate 
Court was clearly ‘wrong in granting the 
review. It is unfortunate that the pro: 
posal made on behalf of the respondent’ by 
the learned Counsel for the respondent that 
he had no objection even -now to the suit 
being treated as. one ior partition and the 
case being proceeded with on tbe footing 
that the defendant. would on partition be 
entitled to what may be found. to be -his 
proper share, should not haye. been: accepted 
on ‘behalf of the appellant. - The_ review 
having been wrongly granted, it “follows 
that the judgment made on review should’ 
be set aside. I, therefore, set-aside the judg- 
ment passed on the review -and the decree 
originally passedin the appeal will, therefore, 
be restored. The respondent must pay the 
appellant’ s costs of this appeal. ~ 

In the view that I have taken no orders 
gre necessary with regard to the civil mis- 
eellaneous petition put infor the reception 
of additional evidence and the same, there- 
fore, is dismissed Pit costs. 

VN. Y. 

Appeal a allowed, 


CALCUTTA HIGH COURT. . 
APPEAL FROM: APPELLATE Deore No. 1407 
| oF 1926 WITA RuLE No. 860 (S) or 1926, 

May 26, 1927, 

Present: -—Mr, Justice Suhrawardy and 
- Mr.-Justice Mallik.  - - 
MATHURA .NATH OHOUDHURY— 

4 f DEFENDANT—APPELLANT 
TT :versus 
‘BRET UKTA BAGESWARI RAN 1: 
, AND OTHERS— PLaiNTIFFS— RESPONDENTS. 
' Wontan Act (IX of 1872), ss. 281, #1—Bailee, 


, 
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position of—Partiership—Partners, liability of—=` 
Undisclosed principal—Civil Procedure Code (Act V 

of 1908), s. 99 —Relief ‘not asked for—Decree, whether 
00d. 

The bailee is responsible to the bailor for loss, 

destruction, or deterioration of the bailed property 
upon his failure to-return the same according to 
contract upon the expiry of the term of bailment; an 
action of trover is maintainable against a bailee 
where he fails to re-deliver the bailed property or 
to deliver it over in accordance with the terms of the 
contract. [p. 518, col. 1.] 

Section 251 of the Contract Act which contains the 
law of partnership controle the relation between 
partners which is similar to the relation between 
principal and agent; and under s. 251 of the Con- 
tract Act the principal is asmuch liable for the act - 
of the agent as the agent himself. [p. 519, col. 1J - 

Kush Kanta Barkakati v. Chandra Kanta Kakati 


- (1), relied on. 


Under s. 251 of the Contract Act'a partner is liable 
for the act of another partner if the act was necessary 
for or usually done in carrying on the Wan. of the 
partnership, [p. 518, col. 2.] 

Ram Chandra- Sahu v. Kasem “Khan (2), distingu; 
ished. - 

I£ the. principal be not. known at the time of the 
purchase made by the agent, when discovered, the 
principal or the ‘agent may, be sued at the “election of 
the seller. [p. 519, col, 1.] a 

Paterson v. Gandasequi- (3), relied on, - -~ 

Where ‘a person-is: added as a. defendant by å å 
plaintiff on- an . allegation, of partnership by thë 
original defendant, a decree passed ‘against the latter 
is fully covered by | s. 99, Civil Procedure- Code, even 
though the plaint was not- ‘properly amendèd and no 
relief waa asked as against him,” [p: 517, col. 2j - 

Appeal against a decree of the District 
Judge, Assam Valley . Districts,dated the 

13th February, 1926; affirming that of the 
Special Subordinate - Judge, Assam 
Valley Districts, dated-the 13th May, 1925, 

Babus Joges Chunder Roy and Manmatha 
Nath Roy (Jr.), for the Appellant. -© - 

Dr. Bijan Kumar -Mukherjee,- Babus 
Umasankar Sarkar and Panchanan Ghosal, 


‘for the Respondents `- 


Mr. Khitis Chandra . Chakrabarty: and 
Babu Durga Charan Roy Chowdhry,. for the 
Petitioner in Rule No: 860 (8). > 


JUDGMENT.—The facts which hare 
given rise to the suit’ and this appeal 
are that ‘the plaintiff was the owner 
of an elephant by the name of Lal 
Bahadur. Defendants Nos. 1 and 3 
carried on the business of catching wild: 
elephants -and the plaintiff's case is that 
defendant No. 1 and his servant defend- 
ant No, 2 hired_from her the _elephant 
for-the purpose of employing him in 
their business. There was an agreement 
between the plaintiff and the.-defendants 
Nos.l and 2of which the material portion 
was to the following effect.: “I remain liabe 
to pay to you Rs, 5,000'as the price of 
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the elephant and Rs 200 as the balance 
of the hire (money); if during the period 
ithe elephant remains.in my possession be 


broken in, health or- becomes unfit for 


-work or dies and I cannot return ‘it to 
you at. the stipulated time.” Under this 
agreement the defendant. No, 1 took 


possession of the elephant -and used it . 


for -shikar or catching wild -elephants in 
‘the Garo . Hills up till the 29th ` Decem- 
_ber,, 1923,. when it was’ found that the 
animal was; ill. and it ‘died. soon after. 
“The plaintiff thereupon on the basis of 
the, agreement brought. the- present suit 
“for recovery. of Rs. 5,000. from defendants 
-Nos, l, and 27 The defendant No., 1 in 
his written statement alleged that defend- 
ant, No. 3 (the appellant before us) was 
a ‘partner . in -the business and - should 


have been.made. a party. and. that the 


suit should not proceed in his absence. 
Thereafter the plaintiff made an applica- 
tion in -which. she: applied to, -make the 
défendant: No, 3 a: party, .defendant and 
‘said that she was making the application on 
the ‘objection taken by defendant No. 1 and 
‘as defendant-No, 3 was an undiselosed partner 
in thé business. The Subordinate Judge 
before whom the application was made. passed 
the.following order: ‘The plaintiff makes 


an application to fadd Mathuranath Chov- - 


dbury. as a party..It-occurs thus he is a neces- 
sary party... Add him-as a party.. -Issue 
summons.” On the bodyof the plaint the 


-name of Mathuranath Choudhury, the appel-’ 


lant, was inserted at the heading-under-the 
names of the other defendants but no 
further alteration was made in the -plaint 
eitherin the body- of the plaint or in the 
“prayers alleging facts. against defendant 
No, 3 and. seeking particular relief against 
` him. The order adding defendant No.. 3 
- ag a party was passed after the. settle- 
ment ef issues in the case. -The plaintiff, 
therefore, applisd again to frame fresh 
‘issues with reference to defendant No. 3 
and the following issues were added: (a) 
“Was defendant . No. 2 an agent of 
defendant No. 3Mathuranath.Choudhuryand 
was he authorised by defendant No.3 to enter 
into the agreement with plaintiff ?- If 
not, is defendant No. 3 liable? (b)-Was 
defendant. No. 3 a partner of defendant 
No. lin the elephant catching: business and 
as-such liable tothe plaintiff? The defend- 
ant No. 3 in his written statement denied 
any knowledge of the agreement with 

he plaintiff and otherwise supported 
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“bis 


appellant under 5. 251 of the Indian Oon- 
tract Act observed that not a word was 
said in the written statement to suggest 
‘that he was not liable for or was not bound 
by the act of defendant No. t and that the 
said act was not necessary for-the: business. 
The ground upon which this portion of the 
-appellant's case hasbeen placed before us is 
that the condition to pay the sum of Rs.5,0L0 
in the event of: the elephant being lost was 
an unusual condition into which the -defend- 
ant No. l entered’ without obtaining a valid 
authority from his partners; and he is,there- 
fore personally liableand not the other part- 
ners of the business. There is nothing on 

| 

| 


“B18 
: the record tosupport thiscontention except 
the fact that in some agreements by which 
` elephants were hired for the business de- 
_fendant No, lmade different stipulations, 
“There ‘does not seem to.be anything —un- 
- usual in the agreement before us. It has 
-been found upon the evidence that the 
- plaintiff was not willing tolet out the ele- 
- phant, but on the insistence of ‘the defend- 
- ants she agreed to do so on condition that 
-ahe must be paid Rs. 5,000 if the ele- 
“ phant died or disappeared. It is also found 
. that the elephant was a trained. elephant 
-for the purpose. of catching wild ele- 

phants. eee hy 


< ‘It has been strenuously argued that on . 


the agreement defendant No.°3-cannot be 
“made liable, firstly on the ground that the 
“agreement was with defendant No. 1; and, 
‘secondly, because it has not been proved 
“that it was in the course of the partnership 
“ business that this contract was entered into. 
“It. is said that the agreement was with 
“the defendant No. 1. (We may- leavé out 
- of consideration - the defendant No. -2 as 


he was merely a servant of defendant No.-],. 


-though an ex parte decree was passed against 
-him) and for this ‘construction of theagree- 
‘ment reliance has been placed‘upon the 
-case of Kush Kanta-Barkakati v. Chandra 


-Kanta: Kakati (1). In that case the law- 


- which-is so well-known was thus laid down: 
“The - bailee-is responsible to the- bailor 
for -loss,-.destruction or deterioration of 
-the.bailed property ‘upon: his failure to 
‘return the 
-upon the expiry-of the term’ of bailment; 
-an action of trover is maintainable against 
-a bailee -where he fails to re-deliver the 
: bailed property or to deliver it over-in’ 
‘accordance with the terms of the contract.” 
-On ‘the particular facts of that case it 
‘was held that a -partner who was not a 
-party -to the - agreement should not be 
‘made liable though the contracting de- 
‘fendant took the elephant and employed 
it for the purpose of the business of the 
‘company and which contract the company 
-tefused to execute’ to the _knowledge of 
-the plaintiff.. On these circumstances it was 


‘held that no other partner of the business. 


‘besides the contracting defendant might be 
‘made liable under the agreement though 
the hire was for the benefit of the part- 
-nership business,” That case, therefore, 
‘does not ‘support’ the defendant's conten- 
~- ` (1) 83 Ind. Cas, 151; 280, W:N. 1041;. A.I. R, 1994 
Cal.’ 1056, | ` = eae 


same .according ‘to contract. 
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tion and if it is carefully scrutinised it goea 
a great way to help the plaintiff's -case, 
Reliance has also been placed upon the 
decision “in. the case of Ram' Chandra 
Sahu v. Kasem Khan (2) the headnote of 
which is to the following éffect: “The 


‘liability of the dormant partner extends 


only’ to sums- borrowed by the active 


‘partner in his capacity as a member of the 
‘firm. The ultimate use by the firm of 


money borrowed by one of its members in- 
dividually on his own credit does not 
render the firm liable for the loan.” In ` 
that case, it appears that the borrowing 
defendant was a partner of the firm and. 
had also other businesses in which he was’ 


‘interested. He borrowed some money on his 
‘own account and in his own name, He found -. 


subsequently that the defendant firm was 


-in need. of pecuniary help and the money 


he had borrowed he employed for the 
business of the firm. In these  cirecum- 


_Stances the learned Judge held that the firm 


or all the members constituting the firm 
could not be made liable for the money 
thus borrowed, as it was not borrowed 
originally for the purposes of the firm by 
the borrowing defendant as a partner of it 
and was not also so borrowed with the 
knowledge of the plaintiff. The learned 
Judges also observed that where cne 


“member-of a partnership borrowed money 


upon his own credit. by giving his own 
promissory note forthe sum so borrowed . 
and subsequently used the proceeds of 
the notes in the partnership’ business, of 
his own #free-will, without being under any 
obligation to or to contract with the lender 
soto do, the partnership was not liable for 
the-loan. The substance of the matter is 
whether the firm. is liable for the money 
borrowed by one of its partners is pre- 
eminently a question of fact and depends 


‘upon the circumstances of each particular 


case, : < 
With regard to the liability of defend- 
ant No. 3; if it be conceded that the money 
was borrowed and spent forthe purpose 
of the business, there can be no question 
on the law as embodied’ in the Indian 
Contract Act and laid down by innumerable 
cases. |. Under s. 251 of the Contract Act 
the appellant is liableif the act of defend- 


‘ant No. 1 was necessary for or usually 


done in carrying on the business of the 


. partnership of which he waba member, It 
` (2) 81 Ind. Oas. 513; 28 O. W. N. 824; A. I. Ri 1995 
Oal. 29. - l Sap A AS eae A 
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is not the appellant's case that defend- 
ant No. 1 did not-act asa partner or his 


act -was one which could be brought” 


under the exemption to s. 251. As to 
undisclosed or dormant partner the law is 
clear. The leading case upon this point is 
the case of Paterson v. Gandasequi (3) where 
the law is thus laid- -down: “If the 


principal be not known at the time of the ` 


purchase made by the agent, it seems that 
when discovered,. the principal or the 
agent may be sued, at the election of 
the seller”; andit was observed in that 
case that a dormant agent might be as- 
. similated to a dormant partner where 
though the party furnishing goods to 
the ostensible :partnera intended at the 


time to give credit only to them, yet he. 


might afterwards pursue his remedy 
against the dormant partner, when discover- 
ed. Section 251 of the Contract Act which 
contains the law of partnership con- 
trols the. relation between partners which 
is similarto the relation between principal 


and agent; and under s. 25i of the Con-" 


tract Act the principal is as much liable 
for the act of the agant as the agent 
himself. It cannot; therefore, be said that 
on the contract as it stands and on the 
findings of fact arrived at the Oourt 
below the defendant No. 3 is not liable 
under the agreement made ‘between the 
plaintiff and defendant No. 1, 

The last point taken by the appellant is 
that the sum of Rs.5,000 stipulated to be 
payable to the plaintiff on the loss of the 
animal was in the nature of a penalty and 
the Court should have enquired as to the 
raal value ofthe elephant and passed a 
decree accordingly. This- point also was 
not raised in any of the Courts below and 
consequently there has been no enquiry 
as to the value of the animal. In the 
agraement the value of the elephant was 
given as Rs. 5,009 and it was stipulated 
that ifthe defendant, failed to return the 
animal to the plaintiff he would pay 
Rs. 5,000 asthe value of the animal. To 
the agreement as it stands . s. 74 of the 
Contract Act has no application. It is a 
simple agreement. The plaintiff said that 
she would part with her thing if the de- 


fendant guaranteed to pay a certain amount. 


if the thing waslost. It was not a case 
ofa breach of contract or the non-perform- 


ance of anyi particular agreement .by the: 


(3) (1812) 15 East 62; 13 R. R. 368; 2 Sm. L. O. 378; 
104 E. R. 768. f : 


BHTEAR OHAND Ü, JAGMANDAR DAS, | 


. appeal is dismissed with costs. 


bg. 
defendant, ‘It was a sort of contract on 
hire with the reservation that if the article 
is not returned the valus stipulated in the 
agreement should jbe paid to the owner. In 
our opinion this contention fails. ” i 

The result is that all the points urged 
on behalf of the appellant fail and this 
The appel- 
lant will pay full costs to the plaintiff- 
respondent Bageswari Rani and half costs 
to the defendant No.” l1 respondent Bhag- - 
yamal Bama. e make no order .as 
regards costs in favour of defendant No, 2. 
respondent, i 
. Ruz No: 860 (s) oF 1926. 

This Rule was obtained from this Court” 
by defendant No, 1 respondent for the 
purpose of transporting that defendant-re- 
spondent to the category of appellant on 
the ground that he apprehended . that the. 
plaintiff and the appellant might collude 
and did not place the case properly before 
the Court, Such contingency has not arisen, 
and the learned Advocate for the defendant 
does not press: the application. The Rule 
is accordingly discharged. Me eee 

Ng. > : «Appeal dismissed : 

Rule discharged, 
1 


ee 
| 
oca i 
; a . 
ALLAHABAD HIGH COURT. 
Firar Civic APPEAL No, 494 or 1924, 
` June 9, 1927. 
Present :—Mr. Justice Sulaiman 
ees and Mr. Justice Banerji. 
SHIKAR CHAND alias SRI OHAND— 
PLAINTIFF —APPELLANT 
ae versus i 
- JAGMANDAR DAS AND OTAERS-- 
DEFAN DANTS— RESPONDENTS. l 

Vendor and purchaser—V oid and voidable transac- 
tions—Bona fide purchaser, position of. 

Where property has been transferred under a 
voidable contract some. title passes to the transferee 
which remains till the contract is avoided, On the 
other hand, in cases: of void transfers no title 
whatsoever passes to the transferee. Ifa person who, 
has taken property under & voidable contract trans- 
fers it toa stranger who purchases it for considera- 
tion and in good faith, such a stranger. would be 
completely protected. {p. 522, col. 1.] as 
A person who has acquired property- under a 
voidable title can himself give a good title to that 
‘property to a bona fide purchaser or mortgagee from 
him; who deals for value and has no notice of the 
defects in the title. [ibid.] 

Parthasarathy Aiyar v. Subbaroya Gramony (1) and, 
Pothane -Puthan Vittil v. Adrasseri Raru Nair (2), 


relied on. : : Ae Nate 
Basti Begam y. Banarst Prasad (3), distinguished. . 
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<- First appeal from a decree of the Bib- 
ordinate Judge, Saharanpur,’ `... ay 
: Mr. Akhtar Husain Khan, for the Appel- 
lant. .:.. < i : < 

Mesers. 


Kailas Nath Katju. and. Durga 
Prasad, for the: Respondents. © =~ . 

` .. JUDGMENT.=This isa plaintiffs ap- 
peal: arising out-of a suit for a declaration 
that - certain Revenue:Court: partition’ pro- 
ceedings were. fraudulent-‘and ‘are not 
binding on the plaintiff. The facts of..the’ 
‘case are. that the plaintiff's ‘father owned. 
a 10-biswas out of.19-biswas share in village 
Bhat Kheri, and died leaving the. present. 
plaintif asthe sole surviving-son who was 
then-a minor: The other::co-sharer was 
Hothyar Singh, :the: father of defendant 
No, 1." In-.1909. Musammat:Jia, the mother. 
of the plaintif, was appointed the -certifi-- 
cated guardian‘ of. the: plaintiff during his 


minority by the District Judge»: In 1912. 


Hoshyar Singh, the -co-sharer, filed an ap- 
plication -for--partition of the-village in the. 
Revenue Court; The Court, however, “did 
not: itself get thelots prepared, but acted. 
upon two lots which-were filed in the case: 
signed by Hoshyar:Singh and purporting 


to -haye the thumb-impression of Musam-" 


mat Jia. The village was divided into 
two separate mahals, one-of which was allot- 
ted to the ‘plaintiff, Shikar Chand, exclusive- 
ly and was called afier his name, and the 
other: was-allotted to Hoshyar Singh.” .Hosh- 
yar Singh subsequently died:and ‘his. son 
Jagmandar Das ‘sold.the entire Mahal 
Hoshyar.: ‘Singh to.Mohan Lal and others 
for a sum -of Rs, 30,000 under.a.deed dated 
the - 30th -January; 1921...-Thé -plaintiff 
alleges that -in the preparation of the lots 
fraud was practised -by Hoshyar Singh on 
the plaintiff and his . guardian in this ` way 
that land of better quality was allotted to 
Hoshyar Singh’s share and that of inferior 
‘quality tothe plaintiff's share, and that a 
grossly unequal share of the occupancy 


holding was put in the plaintiff’s lots aswell. 


as lands yielding no produce. It is further 
alleged that Hoshyar Singh showed these 
lots to Musammat Jia and assured her that 
these were of egual quality and value and 
got the same accepted by her. The plaint- 
if's claim accordingly is that the partition 
proceedings were fraudulent and are in no 
way binding onhim. The suit was con- 
tested mainly by Mohan-Lal and others who 
denied that any fraud had been practised 
and who pleaded that they were bona fide 
transferees for value and were protected. 
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» £1061. 6.1997): 

- Thè learned Subordinate Judge has dis- 
missed the suit. On the question whether 
there was an unequal -partition, he has 
come toa clear finding that it was so and 
that on a rough estimate. the plaintiff has 
suffered loss from 5 to-10 per cent. of-thè 
value of his share, He also- was clearly. 


-of opinion that the defendants: were bona 


fide transferees for value, who have acquired. 
the property in good faith and were pro-. 
tected. As regards the question: of fraud 
his finding is by no means clear and gatik: 
factory. He began by saying that aa regards 
fraud the plaint ‘did not'show the circhm: . 
stances under which- the-franud was com- 
mitted, and the. detail ‘of the fraud. This 
is rather a surprising statement. in view 


.of the facts’ alleged by the plaintiff in 


paras. 7 and 8 of his plaint-the purport of 
which we ‘have recited above. He next 
proceeded. to say that the only evidence 
on the point is the statement of the plaint- 
iff's mother and ‘that believing her. state- 
ment .-to bé-true, there- is no- conclusive 
evidence of fraud- as -to- vitiste -the parti- 
tion. proceedings. -We cannot ‘understand 
how the learned: Subordinate Judge could- 
make this:remark when he had himeelf 
recorded theevidenceof Musammat Jia. TE 
the whole of the évidence of Musammat 
Jia were to be believed, there would to 
no.doubt that a gross fraud was practised 
on her and that her thumb-impression was. 
obtained on the application on a misrepre- 
sentation and at: atime when shehad been 
assured “that the-partition had been made, 
and lots had. been-prepared”. The learned 
Su*ardinate Judge has evaded a clear find- 
ing.aato. whether the. statement of Musam- 
mai Jia should be-believed in its entirety. 
He has at places‘ criticised her evidence 
without specifically -saying that he diš- 
believes her. It is also curious-that at the 
end of the judgment he- wound ‘up by 
saying that the plaintiff did not clair 
any relief against defendant No. 1, the re- 
presentative of Hoshyar Singh, and that 
there was not sufficient material on the 
record to ascertain the extent of the liabil- 
ity of this defendant due to his father's 
conduct. All this suggests ina vague way 
that the learned Judge was inclined to 
believe that some fraud was practised 
though in his opinion that fraud was not. 
sufficient to’ vitiate the partition proceed- 
ings. 

We have, therefore, had to examine the 
evidence of Musammat Jia in some detail 


{ioe E O. 1997). 
as wellas the statement of-HoshyarSingh, 
Mukhtar, who was appearing for Musammat 
Jia in: the partition -proceedings, . This 
witness is different-from Hoshyar Singh, 


co-sharer. “We agree with the Court” below - 


that’ the partition- -was unfair. It is clear 
from: ia comparison’ of the.:two- lots-- that 
Hoshyar: ‘Singh’ in his 9-biswas. share’ got 
153 bighas of. non-occupancy ‘land while the 
plaintiff'invhis~ 10-biswas share got only 136 
bighas, 19. biswansisdf-non- occupancy lands ; 
on ‘the: other hand; ‘114: bighas “3. biswas -of 
occupancy -lands :6n which enhancement of 
rents’ would: be difficult, were thrown into 
the. ‘share of the ‘plaintiff -while Hoshyar 
Singh was. given- only. 34 bighas, 9: biswas 
of. occupancy:-lands in!-his share: It also 
appears that- doublé-the area of -lands - re- 
cently brought under cultivation. were allow- 
ad: to Hoshyar:Singh; though the division 
of the old:cultivated:lands was -eéqual, - It 
is also clear’ that Hoshyar Singh-got “two: 
pucca’ wells: in:his lot-and-also: goba larger- 
sharé of:abadi land..-\On the: other hand, 
the..entire’ burial -ground was -thrown into. 
the lot:of the: plaintiff: All these facts, nd 
doubt,- indicate’ the division.-was unfair and 
that the’ plaintiff-has’ suffered in- consequ- 
ence: “The learned: Judge has estimated the 
loss..of the plaintiff from 5. to: '10- per-cent, 


of-:the ‘value ‘of his share; but-we-are un- . 


able -tó say. from the-evidente -whether this 
is: any approximate estimate or-not:. -*- | 
“Wae are also=.satisfied that this--unequal 
partitiontwas brought about by taking some 
advantage of the position of Musammat Jia 
who wasapurdah nashin lady, the plaintiff 
then: being a minor’ of tender ‘years. We 
are. 'also satisfied that but for-the careless- 
ness and -slackness-of Musammdt Jia and for 
her. not -getting. proper advices, she would 
not have assented’ to such a” division. It 
also appears that-she had -rélations like 


Anand Sarup, who was helping ‘her, and . 


there. wera also other relations whom ‘she 
might have consulted. Apparently she did 
nuthing of this kind. Although we believé 
so much. of her statement, we find our- 
selves. unable to accept her statement that 


any active misrepreseatation was made to: 


her and thatshe put so much confidence 
in her opponent, Hoshyar Singh, as to accept 
his word that the lands were absolutely. 
equal. She admits that she observes purdah 
before Hoshyar Singh, and we doubt whe- 
ther she could have.put her thumb-impres- 
gion on papers brought by Hoshyar Singh 
without consulting anyone else. We are, 
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< - % 
therefore, unable: to find. that ‘there was 
‘any active. miarepresentation. made or any 
direct- fraud: practiséed“by Hoshyar Singh 
on: Musammat-Jia.. At the same time, it is 
almost certain that Hoshyar Singh--did ‘not 
disclose to. Musammat ‘Jia that-the lands 
were unequal. CE Lae. cat -z 
- The position- of .Mohan Lal and others 
who ars transferees from the son of Hoshyar 
Singh, is, however, .much:stronger than that - 
of-Hoshyar Singh andi his-heirs.- We agree 


. with the-.Court-below that: there: is nó evi- 


dénce whatsoever on the record to ‘suggest 
that .the: defendants-vendees were not acting 
in “good faith. ..On. the-.other hand; the 
evidence of Mohan Lal proves conclusively 
that: he- inspected the revenue records and 
found Jagmandar Das’ name recorded, and 
found him to be-in exclusive ‘possession of 
the entire mahal.. He: has sworn that. he 
acted: throughout-in. good faith after having 
made thorough -enquiries and-that he has 
not.failed. to pay- the: full’ consideration, 
There.was, nothing which could Have put 
Mohan «Lal: on . further’ enquiry, and -to 
have cast:thés duty on him to.go “behind 
the order of. the partition Oourt, examine 
and compare: the-two mahals and ascertain 
whether: they - were: equal or-unequal. We 
believe that Mohan:Lal and others had. no 
knowledge or idea that any fraud.had been 
practised, or any. undue advantage taken, by 
Hoshyar Singh as. against the plaintiff's 
guardian. Ib is also :a noteworthy. fact that 
from 1912, when the partition . took place 

till the year 1921, Musammat . Jia herself 
made no protest or attempt to get-the order 
revoked. “She appears: to-have. acquiesced 

in the division: It is‘also’ a ‘significant - 
fact that as soon as the plafntiffattained 

majority he executed a deed of-transfer of 

the entire’ mahal in: favour. of his mother,’ 
The plaintiffapparently did not at that time 

consider that.the partition was a nullity 

and that he was still- a co-sharer entitled 

toa 10-biswas share in the undivided village 

Bhat Kheri. As a matter of fact he did not 


_transfer any such wtndivided share, but 


transferred the whole Mahal Shikar Chand 
to hismothér. This suggests that he him- 
self. accepted thatthe partition had ‘been: 
effected andthat he wasentitled to deal with | 
the mahal allotted tohim as he liked. No 
doubt, subsequently this deed of gift was. 
set aside under a compromise decree, dated 
the 19th December, 1923, between the plaint- 
if and his mother, but that leaves. the 
significance of the transfer untouched. 
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The last point for consideration that 
remains is whether, in view of the fact that 
‘the contesting defendants were bona fide 


transferees for value from Hoshyar Singh's : 


heir, even if a fraud had been practised by 
-Hoshyar. Singh, ‘their transfer could be 
affected by it. On this point we are of 
opinion that a distinction might very well 
exist between voidable and void transac- 
tions, Where property has been transferred 
under avoidable contract some title passes 
to the transferee which remains till the 
contract is avoided. On the other hand, in 
cases of void transfers no title whatsoever 
passes to the transferee. Ifa person who 
has taken property undera voidable con- 
tract transfers itto a stranger who purchases 
itfor consideration and in good faith, it 
seems to us that such a stranger would be 
completely protected. We think that the 
law on this point has been correctly etated 
‘by Schwabe, O. J., in the case of Par- 
thasarathy Aiyar v. Subbaroya. Gramony 
(1) when he remarked that a person who 
has acquired property under @ voidable 
title can himself give a good title to that 
property toa bona fide purchaser or mort- 
gagee from him, who deals for value and 
has no notice of the defects in the title. The 
same principle had been accepted by an- 
‘other Bench of the Madras High Oourt in 
the case of Pothane Puthan Vittil v. Adras- 
seri Raru Nair (2). In that case also a 
’ transferee from a person who had acquired 
the property under a. voidable conveyance, 
with intent to defraud creditors, was held 
to be protected if ho wa3a bona fide trans- 
feree. So far as that point is concerned, 
we entirely agree with that view. It does, 
however, appear that the learned Judges 
thoughtthatthecase of Basti Begamv Banarsi 
‘Prasad (3) had been wrongly decided and 
was not supported by the authorities relied 
upon in the judgment. We think that the 
case of this Court was somewhat misunder- 
' stood andis clearly distinguishable. In 
that case there was a wholly fictitious mort- 
gage without any consideration whatso- 
ever which was executed withthe intention 
of defeating existing creditors. ` The mort- 
gage was-a totally inoperative document 
and was never intended to be in any wa 
effective, It was almost a waste paper and 
passed no title to the ostensible mortgagee. 
(1) 72 Ind. Cas, 559; (1923) M. W. N. 763: 45 M, D. J. 
175: A. I R. 1924 Mad, 67; 17 L. W. 763. 
(3) 72 Ind: Oas. 727; 46M.478; 44 M. L. J. 527; 17 
L. W. 547; 32 M. L. T. 372; A. I.R. 1923 Mad. 558. 
(3) 30 A. 297; 5 A. L. J. 305; A. W. N. (1908) 116. 


BHIRAR OHAND’#, JAGMANDAR DAS, 
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The learned Chief Justice at page 308*,: 
therefore, remarked that the ostensible 
mortgagee had no interest in the property 
under the fictitious mortgage made to him 
and that he had nothing which he could 
transfer to his wife. He pointed out that 
the transfer of the fictitious mortgage to 
his wife, notwithstanding that it was made 
bona fide and for value and consideration,’ 
-did not validate the security as against the | 
plaintiff.. The lady took the transfer sub-, 
ject to all defects and title of her transferror 
and could not in equity-set up the fictitious 
document against the bona fide mortgage.. 


- The case before the Allahabad High Court 


was, therefore, entirely different and related 
to a wholly fictitious dooument which was 
void .and not merely voidable. This differ-. 
entiation appears to have been overlooked 
by the learned Judges of the Madras High 
Court. The authorities on which they 
have relied are all on the point that a 
fraudulent grantee takes the entire estate 
of the fraudulent grantor and that a bona. 
fide purchaser for value and consideration, 
whether he purchases from a fraudulent: 
grantor ora fraudulent grantee takes the 
entire estate even though the deed is 
voidable‘ at the instance of the creditor. 
Under the circumstances, it is clear that. 
it is now too late for the plaintiff to get. 
the partition upset when the mahal allot- 
ted to Hoshyar Singh has been transferred 
in its entirety to Mohan Lal and others, who 
hags acted in good faith throughout and 
have paid full consideration. 

The grounds of appeal as regards the 
dera (collection house) and the grove have, 
in our opinion, no force, The Court below 
has found that there is no satisfactory evi- 
dence:to prove that the collection house 
‘and the grove allotted to Hoshyar Singh 
were the same which had been specifically 
purchased by the plaintiff's father. Further- 
“more, they were the subject-matter of 
partition proceedings. Collection houses 
and groves frequently pass with the zemin- 
dart, and there can be no doubt that both 
the collection house and the grove were the 
subject-matter of allotment by the Revenue ~ 
Court. Both these have been transferred to 
Mohan Lal and others. They would be. 
equally protected. In a partition case even 
„property belonging exclusively to one co- 
sharer may, under certain circumstances, 
be allotted to another and compensation 
paid to the owner. We are, therefore, of. 


: ¥Page of 5A. L. J.—[Ed] 
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opinion that the contesting defendants are a mosque. The plaintiffs claim to be the 
protected with regard to their purchases of /mams of the mosque and: the right to 
the collection house and the grove. -_ officiate in all religious ceremonies in the 

We accordingly dismiss the appeal with houses of the Muhammadans of the locality, 


costs. east The defendants’ case is that they are the 
N. H, Appeal dismissed. Peish Imams and they have got the right 
to officiate inthe mosque and also at the 

— - . religious ceremonies in -the houses of the 

Muhammadans. With regard to the office 

of Imam, it is a well-recognised office 

i ` and when thereis a dispute aboutit, it is 
MADRAS HIGH COURT. open to the Court to issue a temporary in- 
Civin Revision Perition No. 913 junction in the interests of the people as 

oF 1926, i well ‘as of the disputants, and in order to 

h May 2, 1927, <: “avoid breach of any peace. But. the in- 
Present :—Mr. Justice Devadoss. junction ‘that has been issued is: too wide 
JANA MUHAMMAD SULEMAN anD in its terms. Even granting that the 
oTaBRS—DEFENDANTS—PETITIONERS plaintiffs have aright to be the Imams of 

~ 8 versus < the mosque the Muhammadans of the loca- 
. KADIRSA LEVVAI AND ANOTBER— lity cannot becompelled to engage their 
`- PLAINTIFFS —RESPONDENTS,- services at the marriages, and other cere- 


= ka adah coi o d p909), 10, XXXIX, monies in their houses. In the case of 
t., Muhammadan AW—DUr yY TWA ams to . i 2 e 

oficiate at mosque and at marriages in houses of ee oer ‘tel ee 
Mihammadans—Injunction to restrain defendant from e imam g : olutely 

‘officiating in houses, legality of. _ -sary; the marriage being a civil contract, 
< Under the Muhammadan Law’ the presence of the “In order" to evidence`the contracta Kazi 
a n ee of absolute necessity for the validity of a is present but the presence ofthe Kazi is not 
“Pending a suit respecting the right to officiateat Of absolute necessity for the validity of a 
e məsqus and at marriages of the Muhammadansof “Muhammadan marriage and, therefore, the 
the locality, it is open to the Court to grant an people of the locality are not bound to call 


interim injunction restraining the defendants from + b ; to them. Theref 
iating at the mosque; but it is beyond Jn any man oOnoxious t : elore, 
awa of Court to jane an injunction hd ais ‘the injunction restraining the defendants 
them from performing ceremonies in the houses of from officiating at the marriage and other 
the Mae ay ara pe Me ia ceremonies in the houses of the Muham- 
4 rig as against-tis 3 6 am- ` 1 
mata public could not bs compalled "to tako tho ma dans 15 clearly illegal and has been 
services of particular persons as Imams. passed without j urisdiction. Katil Sheik 
i . Ummar Sahebwv. Khazi Budan Khan Saheb 
Petition, under s. 115 of Act V of 1908 (1) is an authority for the position 
and 8. 107 of the Government of India Act that the Kazi has not the exclusive privilege 
praying the High Court to revise the order, or the right to officiate at thé marriage of 
dated the Ist May, 1927, of the District Muhammadans. . 
Court, East Tanjore at Negapatam, in The next question is whether this portion 
GO. M. A.’ No. 68 of 1926, preferred against ‘of the injunction can be separated from 
that of the Court of the District Munsif,.. the other portion which relates to the lead- 
Tiruturaipuodi, dated the 12th April, 1926, ing of worship in the mosque. If the 
ani madein I, A. No. 143 of 1926 in O. S. plaintiffs as Imams have the right to lead 


No 48 of 1926. the congregational services in the mosque 
Mr. S. Ramaswami Iyer, for the Peti- no other person has the right to interfere 
fioners. _ with it. 1, therefore, set-aside the urder of 
Mr. K. Balasubramania Iyer,, for the Re-. the District Judge so far asit relates to 
spondents. < the performance of ceremonies in the houses 


JUDGMENT.—This is an application of the Muhammadans as it was passed 
under s. 115 ofthe Civil Procedure Code without jurisdiction. It is open to the 
to revise an order of the District Judge Muhammadans of the locality to engage 
of Tanjore East granting a temporary in- the services of anybody to be present at 
junction in a suit pending before the the marriages and other religious cere- 
District Munsif of- Tiruturaipundi. The monies in their houses, With regard to the 
question relates to the offices of Imam in ., 898; 37 M. 228, : 
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other. portion it cannot besaid that it was 
-passed without jurisdiction though I must 
say that some of the Judge's observations 
as regards the right of the plaintifis are 
“premature. : With this modification the 
Civil Revision Petition is dismissed but 
dn the circumstances without costs, 

V.N. V., - Petition. allowed in part. 

AON, A, > ~ a 


ALLAHABAD HIGH COURT. 
: Fr IRST Ovin. APPEAL No. 79 oF 1925. 
o, : June 28; 1927.- _-- . 
Presni Mr. Justice Soin and 
- ~ -Mr. Justice Iqbal Ahmed. . 
‘ MATA DAYAL LAL-—PLAINTIFE— 
: APPBLLANT f 


versus `. 
“LALI SAHAI AND oranes — DarnNpaNTS = 
- . RESPONDENTS. 

| Boidence Act’ (I of 1872), 8. 115—BstoppelDeclara- 
‘tions and acis— Mistaken idea of rights—Loss and 
injury. 

‘ Section 115, Evidence, Act, does not- -require that a 
person who by his “declarations .or. conduct induces 
a beliefin the mind of the. other, must of a neces- 
sity have been aware of his rights. Ip. 528, col. 1] ` 

Thè“ English Law or” e. 115, Evidence Act, gives 

- no countenance to the doctrine that in order to create 
estoppel - thé pefson- "whose acts or :declarations.- in- 
‘duced another to actin a particular way must have 
been under no mistake himself, or must have acted 
with an ‘intention to mislead or deceive. What is 
required is that the position of thé person who was 
‘induced to act should have been altered; and the 
principle on which the law and the Statute rest ‘is, 
that it.would be most inequitable and unjust to 
him that if another by a representation made, or by 
‘conduct amounting to a representation, has induced 
him’ to act-as bë would not otherwise have done, the 
person who made the representation should. be 
allowed to deny or repudiate the effect of his former 
statement, to the loss and injury of the’ person who 
acted on it. [p. 528, cols. 1 & 2.) 

Sarat Chunder Dey v. Gopal Chunder Laha (3) and 
Forbes v. Ralli (4), followed. 

First appeal froma decree of the Subordi- 
nate Judge, Jaunpur. 

Messrs. Kailas Nath Katju, Uma Shan- 
kar Bajpai and Gadadhar Prasad, for the 
Appellant. 

Messrs. Haribans Sahai and Shira Prasad 
Sinha, for the Respondents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit brought for 
recovery. of possession of a l anna zemin- 
dari share and for a declaration that certain 
sir and khudkasht lands appertain to that 
share, 


‘MATA DAYAL LAL W, LATIT.BAHAN,. 


The plaintifi’s. case: was that the 
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property in dispute belonged to his mater- 
nal a Nand Kishe T Lal, on. whose 


daughters, Musammat Maharani Kunwar 
and Musammat Daulat Kunwar, the plaintiff 
being a son of Musammat Maharani and the 
defendants grandsons of Musammat Daulat 
Kunwar. The plaintiff alleged that on the 
death of the two daughters, he was thesole 
surviving daughter's -son and he- became 
the héir to thé estate in preference ‘to the 
grandsons of Musammat Daulat Kunwar. 
He réferred to the fact that he himself had 
executed a sale-deed in favour of Lalji 
Sahai, but that he was not at that time 
aware of the fact of his legal right. The 
contesting defendants pleaded that the 
plaintiff was fully aware of all.the circum- 
stances and that he agreed to. the transfer, 
It was farther pleaded that- under an 
‘arrangement arrived at in. the lifetime of 
Musammat Shitab Kunwar, the property 
had been divided between the two branches 
represented by the two daughters and that 
the settlement was binding on the plaintiff. 
It was further pleaded that the present 
claim, in view ofthe previous declarations, 
acts and conduct of the plaintiff, was barred 
by. the principle of estoppel under s. 115 of 
the Evidence Act as well as by the provi- 
sions of s. 4l of the Transfer of Property 
‘Act. The learned Subordinate Judge came. 
to the conclusion thatalthough there was 
no valid surrender of Hindu widow's estate 
by Musammat Shitab Kunwar, there must 
‘have been some settlement of a dispute and 
a family arrangement about.the year 1890, 
under which the property was divided te- 
twcen the two branches- equally and. that 
the plaintiff is. bound by such an arrange- 
ment. As regardss. 115, he was of opinion 
that there was no estoppel, but he was in- 
clined to the view that the claim was barred 
bys. 41 of the Transfer of Property Act, . 
The question of- estoppel, however; was 
dealt with very summarily by the learned 
Judge. 

The facts appear to be as follows. Nand 
Kishor Lal died some -time about 1869 
leaving his ‘widow Musammat Shitab Kun- 
warand two daughters Musammat Maharani 
Kunwar and Musammat Daulat Kunwar. 
Undoubtedly Musammat Shitab Kunwar 
entered into possession of the estate as a 
Hindu widow and relinquished- her life- 
interest in favour of the- next reversioners, 


On the 15th May, 1883, she executed + ta 
document called “tamlindma”:(deéd ‘of set- 
tlement) by which shé purported: to give 


ird of the estate to Musammat Dault Kua-. 


‘war, 4rd to Musammat Maharani: Kunwar 
and Kauleshar Dayal, the then living som of 
Musammat Daulat Kunwar. “Ab that time, 


-~ however, the property in question was in-. 


_ the possession of certain-mortgagees -and a 
provision was made in the deed that the 
transferees would be entitled- to obtain 
possession on redemption. Musammat Shitab’ 
Kunwar also made provision to retain about 
10 bighas of land for her own maintenance. 
The khewats up to the year 1890 indicate 
that the usufructuary mortgagees ‘remained 
in possession of ‘this ‘property till then, 
and thatthe property -was not redeemed. 
In the khewat of 1890- 91 the- entries are as 
follows:—* 

z Ti ak Daulat Kanwar for self aad 
as guardian of her son. Jagat .Narain Lal, 
in equal shares—half; and Musammat Maha- 
rani Kunwar ‘for self and as guardian’ of 
are son Gayatri Prasad, in Sana. shares— 

There - is, with “the. exception ‘ofthe tate 
ment of a witness, Lachhmi Sahai, no èvi= 
dence ` whatsoaver’ .on: the record to- show- 


the circumstances under which these entries‘ 
As regards the evidence: 


came to be made. 
of Lachhmi Sahai the -learned - Judge has 
-characterized- him as‘a-lar and has reject-- 
ed his evidence completely. 


poor inipression “upon him while he was. in, 
the- witness-hox and the léarned Judge 
thought -that hé had been “well coached: 
and was stumbling at every place.” 
accordingly had no faith in his statement. 
The learned Advocate forthe respondent 


has not relied’ on the evidence of Lachbmi ` 


Sahai and: it must, Ghee eters be altogether 
. ignored. - 


-All that remains on` the record then’ 


ig the fact-of the entry in the khewat 
of 1890:91. Obviously that- entry was 
not in- “pursuance of the . Provisions | of 
the ‘tamliknama’-inasmuch ‘as it did not- 
follow that.” disposition of the property 
strictly. The ‘learned Judge. has’ yaade 
a: conjécture thet the entries ‘of - 1890-91 
Would “mot have come into existence if 
there had been no dispute and a settle- 
ment of that- “dispute. - We- ‘are ‘of opinion’ 
that such ‘a conjecture, , in, the absence of 
any. evidence to ‘prove: it, . was totally, 
Wnjustified, Musammat Shitab~ oann 


graa 
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“Gan be no doubt that in the. 


“her grandsons “were. 


‘He has noted: 
that the-evidence of this-witness made a very: 


He™ 
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without’ there -being any ‘dispute, might: 


-very -well have liked to hand over posses- 


sion of the estate-in her possession to. 
her ‘daughters and their-sons. It is diffi- > 
cult to understand: that dispute could 
have arisen between them as the daughters 
had no locus standi to: claim the property. 
If there had been no other ciréumstances 


‘in ‘this case, we would have found great 


difficulty in accepting the view of the 
Court below that there was.a family arrangé- 
mentin the year 18Y0 91 which isbinding 
on the plaintiff and , prevents: him from 
suceeeding. 5 
There are, howéver, ` other circumstances f 
which have to be taken ‘into ‘account 
before the plaintiff can -succéed.’ ‘There 
‘lifetime 
of Musammat-Shitab Kunwar her daughters 


_ and daughters’ sons obtained “possession © 


of the bulk of ‘thé „property. -“Musammat 
Shitab Kunwar remained alive ' till 4916: 
and while she: was alive- the: names ‘of - 
entered.’ - “We find 
that in ‘the khewat for -1909 the” nane of 
Musamimat Daulat: Kunwar was: striick’ ‘off 
and that: of -her son* Jagat: Narain - alone 
entered. “Similarly in 1913: the" name’ of 
Musammat Maharani Kunwar: -also- ‘dib? 
appeäréd: from the khewat and that’ of-hér 
son, Gayatri Prasad alone remained.’ Thé 


“ plaintiff, Mata Dayal, must, thereforé, have 


been aware -that during . the; “lifetime of 
Musammat :‘Shitab’ Kunwar- his ‘- mother ` 
Musammat Maharani Kunwar and after her 
death his. brother, Gayatri Prasad,-were in 
possession ‘of a half- share in- tho- estate, 

As Musammat ` Shitab . Kunwar ` was: the 
eee originally éntitled -to Possession, 
the plaintif- must : have: “been --aware ‘of 
some arrangement-under which the parti- 
tion of the family property had“ taken 
place. - This - fact could ..not ‘have ‘been , 
concealed from: the plaintiff: when hé was 
joined: - with -his -elder - brother Gayatri 
Prasad and “must-have been appropriating 
the profits and benefiting from thé estate, ~- 
“There is also- the fact that a large 
number | ‘of: sir ‘and “khudkasht . plots’ 
were’ joint and ‘the names’ of the two 
branches : were _ jointly. recorded in the 
revenue Boy Musammat Shitab Kunwar 


Novembér, - “1916. alee Jagat a iaa 
in 1917: and: then. - Musammat ti Maharani 
Kunwar in: 1918: “On the death of Maharani’ 
Kunwar,’ ate plaiatify, > Mata: “Dayal, Wee 
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the sole ‘surviving daughter’s son alive, 
who would be entitled to the estate if 
there was no other difficulty in his way. 
The plaintiff, however, admittedly did not 
assert his right and allowed the names of 
the sons of Jagat Narain, namely, Shimbhu 
Nath and Prem Nath, to be entered in 
the revenue papers as against the. share 
which had beén allotted to Musammat 
Daulat Kunwar. The plaintiff undoubtedly 
attained majority some time before 1919, 
According tothe defendant's evidence, in 
March, 1919, Bhagwan, Prasad, who was 
the husband of Daulat Kunwar and the 
grandfather of Shimbhu Nath: and Prem 
Nath, approached the vendee’s sop, 
Dargahi Lal, with a request that heshould 
purchase the -l-anna share in- dispute. 
Dargahi Lal was shown partition quras 


and khewats as well asacopy of a mort- 


gage-deed previously executed in favour of 
B. Durga Dutt, Vakil. Dargahi Lal states 
that he raised objections on the ` ground 
that the sir plots were jointly recorded 
in the revenue papers and, also that there 
was fear of a claim of pre-emption. by 


co-sharers. According to Dargahi- Lal it. 


was at his request and on objections being 
raised by him that Bhagwan Prasad applied. 
to the District Judge for permission to 
sell the property belonging’to his minor 


grandsons. It isan undoubted fact that - 


in August, 1919, an application was made 
to the District Judge for the nécessary 
sanction, which was granted, -All this 
must have taken some time. ` ' 
- Woe also know asa fact that although in 
fhe revenue papers the sir and khudkasht 
lands were jointly recorded, thére is a 
detailed specification inthe sale-deed in 
dispute of the plots. which were expressly, 
assigned to the vendee, Lalji Sahai. The 
sale-deed further contains a recital that 
the division has been accepted by Mata 
Dayal who in token of acceptance has 
| attested the document. In our opinion it: 
is impossible to believe thatif Mata Dayal 
had not, prior to the execution of the sale- 


deed, agreed to a division of the plots,- 


it could have been entered in the deed 
and attested by him. As a matter of fact, 
the evidence of Dargahi Lal is that Mata 
Dayal had promised early in the year 
to get the sir lands divided and that later 
when he came tothe village Mata Dayal 
showed Bim separate lists of the plots. 
Under these circumstances, we are utterly 
bnable to accept Mata Dayal's statement, 


mata Daat kah 0, badar Batal, 


` 
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that he was not aware of -the contents of 
the document and that it was brought 
over to him ready written and he blindly 
attested it. $ ' i 


~. The recitals in the sale-deed do indicate - 


that precaution was being taken by the 


vendee.to ensure against a possible claim | 


of inheritance. It contains an admission 
that-the property which was re-transferred 


had been inherited by the father of the- 


minors from his mother's family, and it 
contains a covenant that in case any dis- 


one eg ar 


was very keen on obtgining a relinquish- 
ment of the ex-proprietary rights in the sir 


lands which amounted to nearly 12% bighas | 


of land. There was a condition ‘that the 


vendee shall have the power not to pay- 


Rs. 4,500 unless there was a relinquish- 
ment ofthe sir lands. The rights in the 
sir lands could not possibly. have passed 


to the vendee unless there was a relinquish- . 


ment by thefexecutants.as well asa division 
of thesir plots by Mata Dayal. To our 
minds itis perfectly clear that Mata Dayal 


must have been aware that the property - 
in. question was being sold to Lalji Sahai ” 


i 


and . that the sir plots were divided and it. . 


was in token of his consent;to this that he. 


attested the document. - 


: The subsequent cunduct of Mata Dayal 


also shows that at that time he raised no - 


objection as regards the title of the 


vendors and never put forward any claim | 


of his own. When an application for 
mutationof names was made in the Revenue: 
Court, Mata Dayal was examined as a 


witness and stated that mutation of names - 


may be effected in accordance with the 


_gale-deed to which he had no objection 


and thatthe name of Lalji Sahai should 
be recordedin accordance with the appli- 
cation. Simultaneously with the application 


for mutation of names there was an appli- - 
cation ‘in whichit was expressly prayed. 


that although the names of the vendors 
and Mata Dayal had stood recorded. jointly, , 
the sir plots had been divided into two, 
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‘lists, A and B,andit was further prayed 
that the name of Mata Dayal might be 
expunged from the lands in his name. 
To this proceeding Mata Dayal was a party 
-and he never objected, ; : 

Subsequently, certain tenants executed 
-kabuliyats in favour of the vendee in respect 
of certain specific plots and these kabuliyuts 
were also attested by Mala Dayal and in 
some cases he identified the tenants before 
- the Sub-Registrar. 

These circumstances are relied upon on 
behalf of the plaintiff and it is urged 
that they indicate precautions taken by 
Bhagwan Prasad and the vendee to obtain 
the admission of Mata Dayal. in various 
‘ways. It has been suggested that he was 
absolutely ignorant of allthe facts and 
of hia legal rights and that a trick was 
played upon himand he was entrapped 
into admitting that He had no title to the 
. property. 

- One may have a suspicion that so far as 
“Bhagwan Prasad was concerned, he might 
have been aware of the nature of the claim 
which might be put forward by Mata 
‘Dayal. There is, however, no evidences on 


the record to show that Lalji Sahai waa’ 


‘aware of any defect in the title of Shimbhu 
Nath and Prem Nath. e 

Although the plaintiff in his plaint 
alleged that he was not aware of all the 
facts and that he was made to attest the 
-document without being informed of these 


facts and that he , was also unaware of his_ 


legal rights, when he went into the witness- 
.box he did not state more than this that 
he did not know that he was the owner 
-of the-property.. The-plaintiff did not in 
‘the ‘witness-box make clear -whether he 
was notaware oftherule of Hindu Law 
that adaughtérs son succeeds in pre- 
ference to thesons of another pra-deceased 
daughter's son or whether he was not 
aware that he would be éntitled to have 
the arrangement, made in the lifetime of 
Musammat Shitab. Kunwar, as regards the 
division of the property, set aside through 
m Court-of Law. The learned Subordinate 
Judge has thought that the plaintiff was un- 
aware oftherule of Hindu Law on this 
poiat, 
so and we find it very difficult to believe 
that this was the case. Ib isa matter of 
common knowledge, especially among edu- 


catei Hindus, that a daughter's son succeeds - 


a preferenca to renoter heirs. There is 
therefore, ng, juspification for assuming that: 


MATA DAYAL Laz v, Latat BAHAT, - 


The plaintiff himself has not said- 


7527. 


the plaintiff was unaware of this elementary 
rule of Hindu Law. On the other hand, it 
might yery well be that he did not know 
that it would be open to him to avoid the 
arrangement which was arrived at in the 
lieftime of Musammat Shitab Kunwar. 
Arrangements whieh have been acted upon 
for nearly 30 years might well create an 
impression in the minds of laymen that 
they are good and cannot be avoided. It is 
only when the mind of the claimant has 
been disabused of the false notion by a 
judgment of a Court that he can féelcertain 
that such an arrangement is not binding 
upon him. Weare, therefore, prepared to 
assume that the plaintiff did not know 
thatthe arrangement which had stood for 
such along time, was not binding - upon 
him. Had he known this, he might possibly 
not have easily agreed to attest the docu- 
ment or agreed to a division of the sir lands, 
- The learned Advocate for-the plaintif- 
appellant bas argued that s. 41 of the 
Transfer of Property.Act can haveno applica- 
tion when the plaintiff is not aware of his 
legal rights and that it cannot be assumed 
that the position of the vendors was that 
of ostensible owners with the consent, ex- 
press or implied, ofthe plaintiff, when he was 
not aware of his legal rights. In support of 
his contention he has rélied on the remark 
of a learned Judge of this Court in the casa 
of Dungaria v. Nand Lal (1) that the con- 
sent referred to in that section must be an 
intelligent consent and not a-consent based 
on misapprehension on the part of the per- 
son making it as to his legal rights, As 
regards s,-115 of the Indian Evidence Act, 
his contention is, the same, namely, that 
there could be no estoppel if the plaintiff 
was not aware’ of his legal rights. The 
learned Advocate relies on a judgment of a 
Bench of this Court in Jai Narain v. Jafar 
Beg (2), where it was remarked that “ the 
party possessing the legal right must know 
of the existence of his own right whichis - 
inconsistent with the right elaimed by the 
other, and he must know of that other's 
mistaken belief of his rights and he must 
have encouraged that other in his expendi- 
ture of money or in the other acts done by 
him, before estoppelarising out of acquies- 
cence can be a bar,” ; : 
We may also add that there is no 
doubt that the vendee Lalji Sahai acted in, 
(1) 3 A. L. J. 534; A. W, N, (1906) 182, 


2) 92 Ind, Oas, 1017; 24 A, L, J, 355; -A L R, 19% 
AN 524; 48 A, 333, pe i ALR, 1924 
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good faith and paid full consideration. 
‘We cantiot accept the suggestion that he 
was a party to any trick or fraud having 
‘been practised on Mata Dayal. He must, 
as the Court below has found, be deemed 
to be an innocent party who has paid full 
consideration. Even assuming that the 
plaintiff was ignorant of his legal rights 
and isin that way innocent, there can be 
no doubt that he was negligent.in ‘not 
taking steps for ascertaining his legal 
rights. We would thus have a competition 
between two innocent parties of whom the 
plaintiff, who is suing for possession, has 
“been negligent. Under such circumstances 
he would not be entitled to succeed as 
against the other innocent party who has 
been guilty of no laches, > ~~ Se 
. It is not necessary for us to consider the 
effect of-s. 41 of the Transfer of Property 
Act, because we are satisfied that the 
plaintiff must, under the circumstances of 
the case, be estopped under. s. 115 of: the 
Indian Evidence Act from disputing the 
right of the yendée. We need not also 
consider whether the knowledge of-a per- 
son's -legal right; is necessary in the case 
of mere omissions. As regards declarations 
and-conduct; there. can be no. doubt -that 
s. 115. does not’require -that. a-person -who 
by his- declarations or conduct induces a 
belief- in the mind of the other, must of -a 
necessity have been-aware of -his rights, 
Their Lordships, in the case of Sarat 
Chunder Dey v. Gopal Chunder, Laha 
(3). remarked ` that- they “think . it 
right to ‘-say.that it. would make -ne 
difference: in-the effect to be now given 
to the plea of estoppel against a purchas- 
er,...though i -clearly appeared -that he 
was under the belief that a certain 
document was valid;-which he could not 
set aside : The law 
of this country gives no countenance to 
the doctrine that in order to create estoppel 
the person whose acts or declarations in- 
duced another to act in a particular way 
must have been under no mistake himself, 
or must- have acted- with an intention to 
mislead “or deceive. - What the law-and the 
Indian Statute mainly regard is the position 
of- the person who was induced to-act ; and 
the principle on ‘which - the law and the 
Statute rest is, that it would be most inequit- 


we 


ya 
. 


| (8) 200: "296 at pi 910; 1917 A; 203; Bar P, 0.7 
224; 10 Ind, Dec, (N, s.) 210 (P. OT l 
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-P106 t. 0. 1997] 


‘able and unjust to him that if another 
by a representation made, or by conduct 
amounting to a representation; has induc- 


“ed him to act as he would not otherwise 


have done, the person who made the re- 
presentation should be allowed to_deny or >- 
‘repudiate the effect of his former statement, 
to the loss andinjury of the person who 
-acted on it.” - gin : 
-> The principle laid down in this case-was 
accorded full concurrence by their Lord- . 
ships in the case of Forbes v. Ralli (4). -We 
-have, therefore, to see. whether in spite of 
“the fact that the plaintiff was not fully 
‘aware that hehad a right to challenge 
the arrangement which had stood for so 
many years, he did by his declarations or 
acts induce a belief in the. mind: of the 
vendee. that the vendors had good . title, ` 
The disposition of the.property by Musam- 
-mat Shitab Kunwar’ during her -lifetime 
would at best be a voidable transaction 
on ‘the: same footing as an alienation with- 
out any legal necessity. ` The 'reversioner 
would have the option of either. accepting 
the division -or.repudiating it. Once-he 
accepts it and ratifies it; he’ loses his.option 
of repudiation. A layman maynot:be aware 
that an arrangement of.this kind. during: 
the lifetime of a Hindu: widow. between 
herself and her daughters:.and acquiesced 
in by her .daughters’ ‘sons:whén after com> 
ing of age, and which has stood for nearly 
30. years, can still be avoided by- -other re- 
versioners who have: not -been . parties to 
the transaction. A ldyman. might well þe- 
lieve . that an arrangement. which has been 
acted upon for such- a long.time, cannot 
be set aside. This belief might further 
be strengthened if the person -himself:has 
been benefiting out of. this arrangement. 
In. the same way the vendee might honest- 
ly have believed that an arrangement which 
stood for nearly 30 years and had been 
acted upon, would be binding on all ‘the 
reversioners. In spite of all this there 
might have been an anxiety inthe mind 
of the vendee to make sure of his. title by 
obtaining consent - of the- only possible 
claimant Mata Dayal.. There is, therefore, 
nothing strange if the vendee obtained the 
consent of Mata. Dayal tothe mutation of 
names in his favour: .The conduct of Mata 
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Dayal shows that he did not put forward 


any claim whatever but agreed. to the. 
transfer of the property in favour of the : 


vendes. It is, also, clear that if Mata Dayal 
had not agreed to a division of- the sir 
"and khudkasht plots, there would have 
“been a considerable difficulty in effecting 
` the division and it is probable that the 
vendee wouldinot have agreed to take 
the property at all. 


for itin the sale-deed is that it was agreed 
: that the ex-proprietary rights in the sir 
- lands‘ would be relinquished. The position 
of the vendee has, therefore, undoubtedly 
been compromised and it is dificult‘ to 
. believe that he would have agreed to take 
. the property if Mata Dayal had not been 
a consenting party. It may be a misfor- 
tune of Mata Dayal that he was not aware of 
his legal rights and could not be certain 
that the arrangement could have been set 
aside in a‘Court of Law. Nevertheless his 
“declarations and conduct did induce ù be- 
-lief in the mind of the vendee that he was 
not claiming any title to the property and 
that, therefore, theré-was no- defect in the’ 
title ofthe vendors. The pedigree makes 


‘it quite clear that there could possibly be 
` no claimant other than Mata -Dayal, and. 
if Mata Dayal was willing to abide by the - 


' arrangement which had stood for so many. 
years, the vendeo would. feel sure that there 
was no defectin his title: © ..- “ i 
- We have, therefore, come to the conclu- 
sion that the plaintiff Mata Dayal -is-es+ 
topped by reason of his own previous 
conduct: from denying- the title of Shimbu 
Nath and Prem’ Nath to the property 
transferred ‘under the sale-deed of the 26th 
September, 1919, which he himself attested, 
The result, thérefore, is that this appeal is 
dismissed with costs, so l 
U N, Be ‘Appeal dismissed. 

. PATNA HIGH COURT. | 

‘APPEAL FROM APPELLATE Decree No. 1065 

va f `. oF 1925. i : . 

‘+ * November 15, 1927.. - 

Present :—Mr. Justice Kulwant Sahay and 

Mr. Justice Macpherson. 
JANKI DAS AND ANOTBER—ÅPPELLANTS 
2 versus LA | 
BAST INDIAN RAILWAY COMPANY 
— RESPONDENTS. a 
Railway -Act (IX of 1890), 6, 78—Risk Note Form 
B4 - 


MUHAMAD sflamSDIN 0. MUNICIPAL, dooNGIL OF TIRUVALOR. 


He paid a high value- 
for thé l-annashare and the reason given 
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B—Loss of goods—Liability of Railway Compsny— 
Wilful negligence. . . 

In a suit for damages for loss of goods consigned 
under “Risk Note in Form B, the Railway Company 
can ‘only be’made liable if it can be shown that the 
loss was: occasioned on account of the wilful negli- 


- gence on the part of the Railway Administration. 


-Appeal from a decision of the District 
Judge; Hazaribagh, dated. the 4th April, 
1925, reversing that of the Munsif, Giridih, 


- dated the 6th September, “1923. 


Mr. SN. Bose, for the Appellants. 
Mr. N. C. Sinha, for the Respondents, 
JUDGMENT. 

Kulwant Sahay, J.—This appeal is 
concluded by findings of fact. The suit 
was for damages for. loss of a certain 
number of tins out of a consignment of 
100 tins of ghee. The trial Court found 
that the loss. was occasioned on account of 
the wilful negligence of the Railway Com- 
pany. -On appeal the -learned Judicial 
-Commissioner has’ found that the evidence 
produced on behalf of the plaintiff does not 
prove wilful negligence on the part of the 
Railway Company or -ite servants. : This 
‘finding is sufficient to dismiss the claim 
of the plaintiff, because. thé consignment 
was made under Risk Note in’ Form B 
and the defendants. can -only be made 
liable -if it can be shown that the loss was 
occasioned on aécount of the wilful negli- 
gence on the part of the Railway Adminis- 
tration. oe, _ 

This appeal is dismissed with costs, 


Maepherson, J.—I agree. > 
B.K. Py, > gee Appeal dismissed, 


MADRAS HIGH COURT... 
` Crvin Revision Petirion No. 70 or 1926, 
‘October 26, 1927. | ` 
Present :—Mr. Justice Devadoss, | 
MUHAMMAD SHAMSDIN ALIM SAHIB . 
| —PLaINTIFF—PETITIONHR | | 
N versus a 
Tas MUNICIPAL COUNOIL or 
- TIRUVALUR REPRESENTED BY ITS: | | 
CHAIRMAN ar TIRUVALUR—DszrEnpant 
out ` =-RESPONDENT, = 
‘Madras’ Disirict Municipalities Act (V ‘of 1920), 
8. 854, cl. (2)—House-tax, assessment of—Absence of 
service of notice, effect of-Suit for refund of amount 
collected, whether Lies. 
Under the Madras District Municipalities Act, 


. before house-tax could be collected, notice of the 


assessment should -be given to the assessee and such 
notice should be properly geryed in accordance with 
the provisions of the Act, : 


+ 
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Where the provisions of the Act relating to service 
- of notice upon the assessee have not been complied 
with, the Municipality has no right to collect tax 


and s. 354, cl. 2 of the Act does not bar a suit to 
recover the amount collected. 


Petition under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif, Tiru- 
valur, in 8. C. S., No. 252 of 1925. - 

Mr. K.S. Desikan, for the Petitioner. 

nes R. Sundaralingam, for the Respond- 
ent. i 

JUDGMENT.—This isan application 
to revise the decree of the District Munsif 
of Tiruvalur dismissing the plaintiff's suit 
for arefund of the excess house-tax col- 
lected. from him.. The District Munsif 
dismissed the suit on the ground that it 
could not be maintained as no proper appeal 
was filed and even ifit wasfiled it was 
not properly conducted. The main ques- 
tion in this case is whether notice of the 
enhanced assessment was served upon the 
assessee, the petitioner. Before house tax 
could be collected, notice of the assessment 
should be given tothe assesgee and such 
notice should be properly served in accord- 
- ance with tle provisions of the Act. In 
this case the petitioner stated that he did 
not receive any notice of the enhanced 
assessment. - What were relied upon by the 
‘defendant, the Municipal Council, were 
two notices Exs. H and F which appear to 
be notices not of the enhancement but of 
the usual assessment, The respondent's 
Vakil is not able to show that notice of 
the enhanced assessment was served upon 
the petitioner. The District Munsif ought 
to have addressed himself to this question 
first before considering any other question 
for ifno notice was served upon the peti- 
tioner the Municipality's: right to collect 
tax is taken away and s, 354,cl. 2 is no 
bar toasuit to recover the amount col- 
lected for it says, if the provisions of the 
Act have been in substance and effect: 
complied with no suit could be brought to 
recover any sum of money collected under 
the authority of the Act and it follows 
that where the provisions of the Act have 


not been complied with, namely, service ` 


of notice upon the assessee, a suit would 
lie. Iset aside the decrce ofthe District 
Munsif and direct him to restore the suit 
to file and dispose of itin the light of the 
remarks made herein, Costs of this petition 
will abide the result. 

VON. Ve 

Ay Ny As 


Order set aside; 
Case remanded, ` 


PaRiRa SAHU V. ANOOP LAL. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 628 
oF 1924, 

November 2, 1927. 
Present:—Mr. Justice Kulwant Sahay and 
: Mr. Justice Macpherson. 
FAKIRA SAHU AND ANOTRER— DEFENDANTS 
f — APPELLANTS 
i VETSUS 
Babu ANOOP LAL AND- ANOTRER— > 
PLAINTIFES anp DHAKO SINGH AND o1HERS 
—DEFENDANTS—REEPONDENTS. 
Landlord and tenant—Occupancy tenancy—Custom 
of transfer—Evidence—Recognition by landlord afier 
his interest has ceased, whether binding on his suc- 
cessor, a 
In order to prove a custom of transferability of 
tenancy it is essential for the person setting it up 
to show that transferees bada right to be recognis- 
ed by the landlord after purchasing the holdings 
without the consent of the landlord Evidence which | 
merely goes to prove that certain purchasers of 
tenancies wers recognised by their, landlords is not, 
therefore, sufficient’ to establish such a custom in 
the absence of proof of the circumstances under 
which the transfers were recognised [p. 531, col. 1.) 
Recognition ofa transfer by a landlord after he 
had parted with his interest though not with his 
ossession and during the pendency of a suit against 
ian for possession by his successor-in-interest is not 
binding on the latter. [p. 531, col. 2.] 7 
Appeal from a decision of the Additional 


District Judge, Patna, dated the 23rd Feb- 


. ruary, 1924, affirming that of the Subordi- - 


nate Judge, Patna, dated the Mth May, 
1 ‘ 


Sir Ali Imam and Mr. Anand Prasad, for. 
the Appellants. : 
Messrs. L. N. Singh, Noorul Hussain and, 
B. C. Sinha, for the Respondents. 
JUDGMENT. - f : 
Kulwant Sahay, J.—The plaintiffs” 
are co-sharer-landlords to the extent of 
fourteen annasand odd, their interest being 
twelve annas as mukarraridars and pro-' 
prietary interest in respect of therest. The 
landlords of the remaining share are the ' 
pro forma defendants in the suit. The 
suit was instituted to eject the defendants 
Nos. 1 and 2 who were purchasers of a 
holding. which was originally held by two 
persons Durgi Singh and Dako Singh on 
the ground that there was no custom of 
transferability of oceupancy holdings in the 
village without the consent of the landlord. 
The defence was that there was no 
abandonment by the original tenants, that 
there was a custom of transferability of 
occupancy holdings without the consent of 
the landlord and lastly, that there had 
been a recognition of the transferees by the 
landlords, > 


$ 
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Both the Courts below have come to a 
concurrent finding of fact that the original 
tenants did actually abandon the disputed 
holding, that there was no custom of trans- 
ferability of occupancy holdings and that 
there had been no recognition. : 

In this second appeal by the transferee- 
defendants it is contended that the -learned 
District Judge was wrong in holding that 
there was no evidence to show how the 


purchasers under certain kobalas produced: 


-to prove the custom of transferability got 
themselves recognised, Sir Ali Imam on 
behalf of the appellants contends that there 
are documents to show that the purchasers 
under those kobalas did get themselves re- 
cognized by the landlords and he refers to 
certain khatians which show the purcha- 
sers as -the holders of the holdings purchas- 
ed by them. What the learned Judge, 
however, meant to say was. that the circum- 
stances under which the transferees were 
recognized had not been shown. It was 
possible that they might have been recogniz- 


ed on payment of some salami or by some ` 


other means.. In order to prove the custom 
of transferability it was essential for the 
defendants to show that they had a right 
to be recognized by the landlord after pur- 
chasing the holdings without the consent 


of the landlord. This-has not been done . 


in the present case, 

' The next point taken was as regards 
recognition. Itappears that one Musammat 
Nem Kueri was in possession of the twelve- 
annas share of the village for some time. 
She instituted- suits for rent in the year 
1914 against the original tenants Durgi 
Singh and Dako Singh and obtained rent- 


decrees on the 10th February, 1915, and in, 


execution of the decree the holding was 
sold and purchased by her. It appears, 
however, that on the 1Utah November, 1915, 
Nem. Kueri filed an application certifying 
payment of the entire decretal amount by 
the present defendants-appellants as pur- 
chasers of the holding, and it is contended 
that this amounted toa recognition of the 
transfer to the present appellants by Nem 
Kuori and that the plaintifis-respondents 
are bound by that recognition. It has been 
found by both the Courts below that before 
the date of this recognition the interest of 
Nem Kueri had csased to exist. It is true 
that the learned Subordinate Judge found 
that in spite of her interest ceasing she was 
still in possession; but before the filing of 
this potition onthe 10th November, 1915, 


P. N. DATAR 9.8, L. MAHAJAN, 


Bat 


a suit had already been instituted against 
her by Audhbshari on the 15th September, 
1915, claiming thetwelve-annas as mukar- 
rari right and this suit was ultimately 
decreed in favour’ of Audhbehari. The 
present plaintiffs arethe purchasera of the 
interest of Audhbshari. Under the circum- 
stances even if the application of the 10th 
November, 1915, be treated as an applica- 
tion which would amount to.a recognition 
of the appellants, such recognition would 
not be binding on Audhbshari or on the 
plaintifis who are the representatives of 
Audhbehari. In any event the plaintiffs 
are not bound by the recognition in respect 
of the proprietary interest which they pos- 
sess over and above the twelve-annas mukar- 
rari interest. 

Having regard to the findings of fact 
arrived by the learned District Judge, it 
is clear that there is no substance in this 
appeal. The appeal must, therefore, be 
dismissed with costs. > 

Macpherson, J.—I agree. . 

A. N. A, . Appeal dismissed, 


re 


NAGPUR JUDICIAL COMMISa 
: SIONER’S COURT: ea 
Orvin MISGELLANBOUS Perition No, 48 
f oF 1927. ' 
: October 14, 1927, . 
Present :—Mr. Findlay, J. O. 
V. N. DATAR—ApPELLANT— | 
APPLICANT 


versus 
8. L. MAHAJAN—Rasponosyr—Non- ' 
APPLICANT, 

Civil Procedure Code (Act V of 1998), s. 110— Sub 
stantial question of law", whether covers question. bea 
tween parties—Probate and Administration Act (V of 
1881), s. 24—Probate—Will not proved—Probate of 
copy, whether can be granted. 

The phrase “substantial question of law” ins, 110 
of the Civil Procedure Code means a substantial 
question of law as between the parties to the pro~ 
ceedings and not merely one of general importance, 
[p. 532, col. 1.] 

In ths absence of proof that the draft of a Will hag 
been prepared under instructions from the testator, a 
Court cannot order the Probate of the draft when tha 
execution of the Will has not been proved. |p. 532, col, 


Aulia.Bibi v. Ala-ud-din (2), distinguished. : 

Application for leave to appeal to the 
Privy Council from the decision of a 
Bench in Miscellaneous Appeal No, 42 of 
1926, dated the 23rd April, 1927, reported 
a3 102 Ind, Oas., 635, 


pase) INA ee ba, be tee AE 1 ot - eee an a 
532 : RAMKHELAWAN SINGA V, SINGHESHWAR PRASAD SINGH. . [1061. 0, 1927] 
-< Mr D. W. Kathalay, for the Appellant. no real help to the applicant in thé cireum- 

. Mr. R; B, Gadgil, for the Respondent. . stances of the present case. ; 
jih = Pe Ae. It has been suggested that an important 
ay PARER Ph the ; a sppicanon a question oflaw is involved as to the exact 
fr Privy Council a ine FRO. Gecieion of i value which their Lordships va ald ae ei 
` Bench'`of this Gan dated.23rd April, 1927 10: e2 eth evidence..0f the Eind iMm question, 
in Miscellaneous Appeal No. 42 0f 16264.” Put weare wholly unable toaccept such 
:- It isnot disputed that the value of the heh ich satan ane Ea otal = kai o kaka 
: a. 5 Ep - - to premise of the circumstances of the pre- 
TARI e Tatter ane nie oe pate - sent case that any, question of law is involv- 
kan aga ga Debate Sees re tan. ed in this connection..  -  _- oe 
+ Hilt a anne egret of this Court “h has further been suggested, on the 
a aien Gf Thm sawahe We poent the A (2), that this. Court should'have 
-= Bosition ikat, the phraso “substantial ques- Ordered Probate of the draft of the Win i 
3 cra PARAN gree Mare es. <r it was held that the Will .itsélf was 
Spas, octane a sabetan question ne proved,- Tn the cave in question. or 
eding and not merely one of general im- - WAS Co=Vincing evidence that the Will had 
paride Hyen s0 ta Aen r oS pe find been drawn upinaccordance withinstractions 
` not the slightest reason for ‘supposing that. neja 2A = mae maan lady co oe this 
as between the parties to the proceeding ` : lly dif d there h 
any substantial question oflaw is inyoly- 235° re wholly diferent and there has not 
ed in the present case. As is clear from . RED sy Droo that’ the, a “testator 
the judgment of the Bench, that judgment. had anything to do with 6 A R an nga 
Was wholly.conêerned- with a pure ‘finding: - PLINE draft in qoestion:: a tnd contrary 
of fact as to: whether-the Will in question ` 11, 580%®8 to have been ‘prepared by a coterie 
had been éxecuted or not, The Counsel for Of the present applicant's pany aA m hope 
the applicant. has “urged -that ground A skeni it? The cass ier in shave is 
which he mentions as one of thé matters which: pure questions of fact are involved 
to be agitated before their Lordships of the,- and ri which we cannot grant leave as 
Fay vonal involves i question of law. craved for : ee ee 
at ground is to the effect that the B à EPET E PANG OE | E E AA 
of this Court erred in law in starting Pa „The application is accordingly dismissed, 
the ‘evidence of the Handwriting Expert. The applicant must bear eae non applicants 
It’ is true that, in paras.4 and 5 of the . 908s. We fix Pleddar’s fees.at Re. 50. 
- judgment of this Court, the Bench was of (95 98 A. 71573 A. Lid. #10; A. W. N. (1900) 210. 
. opinion that the evidence of Brewster ge ae Be ramen aoe ee ee ade 
(D. Wi No. 11) was to be preferréd, but the 
_ decision ‘on the question’ of fact involved 
rested: on. many other factors as well and 
it was indifferent whether the Court con- . 


PATNA HIGH COURT. .- 
` APPEAL FROM ORIGINAL ORDER No, 32 
ae oF 1927, - 
~. November 14, 1927. k 
Present :—Mr. Justice Kulwant Sahay 
- and Mr. Justice Macpherson, | 


(1).a8 to the comparatively minor import- - RAMKHELAWAN SINGH AND OTHERS— 
ance of the evidence of Handwriting-Ex- ” DEFENDANTS—ÅPPELLANTS ` l 


. perts, “but what that case, in reality, laid. 


ene grids ] f . versus . 
down was that an aêcuked should not Pè | SINGHESHWAR PRASAD SINGH 
convicted of forgery upon, the uncorroborat- .- anp OoTHERS— PLAINTIFFS— REBPONDHNTS, - 
ed testimony of such an Expert. Wehaye Civil Procedure Code (Act V of 1908), 0. XXXVIII, 

- ~ not the slightest hesitation in agreeing with -r.5—Attachment before judgment—Defendants pre- 
the said dictum, but this, iù ct. gik inising to file petition undertaking not to transfer— 

4 5 a effect, gives _ Failure to., file, petition, whether sufficient -ground to 
i 7 5 der attachment. ~ - 
1) 14 Ing. Cas. 418; 36M,-159-atp. 165; 1LM. L, 07 oer ga 
). 10; 3 oh, A mortgagee applied for attachment. before judg- 
Tor oat L.J. 270; (1912) M. W. N. 125; 13 Or, L. ment alleging that the defendants were trying = j 


; orae a execute certain transfers of their properties in order 
“See 102 Ind, Ogs, Giet] : " *  toavoid payment and to delay and défraud him, Tha 


+  Bidered first the Handwriting-Expert’s evi- 
dence . or any of these factors. We have. 
: been referred to certain remarks made by 


`  Ayyar,J., in In re. Basriir Venkata “Roy 
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defendants appeared and undertook to file a peti- 
tion giving an undertaking not to transfer any 
property bafore the ‘disposal of the suit. The said 
patition not having been filed, the Subordinate Judge 


at once madean order of attachment before judg- 
Ment: - 3 


Held, that before making an order for attachment 
before judgment the Court had to consider whether the 
plaintiff had made out a sufficient case according to 
law in- order to entitle him to get an order for 
attachment of ths other properties of the defsndants 
before judgment, and that the order for attachment 
made on ths mere ground that the defendants had 
failed to file the petition was illegal. 


Appeal from anorder of the . Subordinate 
Judge, Patna, dated the 17th January, 1927, 

Messrs. N. C. Sinka and Sarjoo Prasad, 
for the Appellants. : 

Messrs. Rai Guru Saran Prasad and 
Chaudhury Mathura Prasad, for the Re- 
spondenta, 


JUDGMENT. : 

Kulwant Sahay, J.—The plaintiffs- 
respondents instituted a suit to enforce a 
mortgage, dated the 19th October, 1914. 
The mortgage was of twelve properties; 
but it appears that four of the properties 
have passed out of the possession of the 
mortgagors as a result of certain deci- 
sions of the Privy Council, : 

The plaintiffs instituted a suit on the 
ground that the remaining proparties. 
were not sufficient security for the mort- 
gage. They filed an application on the 
94th November, 1926, praying for an at- 
tachment before judgment on the allega- 
tion that the defendauts were trying to 
execute certain transfera of the pro- 
perties in order to avoid payment and 
to delay and defraud the plaintiffs. 
Their case was that the amount due 
under the mortgage would not be realised 
py sala of the mortgaged properties and 
that the other properties of the mort- 
gagors would have fo be proceeded 
against in order to realise the decree. 

The defendants appeared and -filed a 
petition of objection fo the attachment 
before judgment on the 10th January, 
1927. In their petition of objection they 
stated that they had no desire to transfer 
any property in favour of friends, re- 
latives or strangers and thestamp paper, 
which the plaintiffs alleged that the de- 
fendants had purchased in order to sell 
the property, was purchased long before 
the institution of the suit and ths trans- 
action for whieh it was purchased hav- 
ing fallen through the stamp-paper was re- 
turned to the Oolleetor. j 
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The learned Subordinate Judge fixed 
the 15th January, 1927, for hearing the 
matter as regards the issue of injunc- 
tion. The order-sheet of the 15th January 
runs thus: ‘Petition not filed. Pat upon 
the 17th January, 1927, for orders.” It is ex- 
plained that the petition referred to in the 
order of the lth January was a petition 
which the defendants’ Vaki! undertook to 
file giving an undertaking not to transfer. 
the property before the disposal of the suit. 
On the 17th January the defendants did 
not file the petition giving the under- 
taking and the result was that the learned 
Subordinate Judge at oncs made an order 
of attachment before judgment. 

The only ground for making the order, 
as it appears from the order-sheet, is. the 
failure of the defendants to give an 
undertaking not to transfer the property 
before decision of the suit. This, in my opin- . 
ion is not sufficient. The learned Subordi- 
nate Judge has to consider whether the 
plaiatifis have made out a sufficient case 
according to lawin order to enable them 
to make an order for attachment of the 
other properties of the judgment-debtors . 
before judgment. It is stated on behalf 
of the defendants that a claim for money- 
decrea would be barred inasmuch as the 
suit was brought more than six years after ` 
the due date. The plaintiffs rely on certain 
payments which they allege save a personal 
claim for money against the defendants 
These are. matters. which 
the Subordinate Judge has to take into 
consideration before making an order for 
attachment, Under O. XXXVIII, r.5 of the 
Code of Civil Procedure he has to be satis- 
fied that the defendanta arg about to dis- 
pose of the whole or any part of their 
property or about to remove the whole or 
any part oftheir property from the local 
limits of the jurisdiction of the Court. 

There has not been a proper considera- 
tion of the case by the learned Subordi- - 
nate Judge and his order of the 17th 
January, 1927, must be set aside and the 
case remanded to him for re-consideration 
as to whether a sufficient case has been 
made out for attachment before judg- 
meng. | ; 

The ad interim attachment ordered on 
the 24th November, 1926, will stand. 

We make no order as to cosis. 

Macpherson, J.—I agree, ° 

AN. SS Case remanded, 
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PRIVY COUNCIL, 
APPEAL FROM THE OUDE JUDIOIAL Commis- 
SIONER’S Court. 

October 18, 1927, 
Present:—Lord Darling, Lord Warrington 
of Clyffe, Mr. Justice Duff and Sir 

Lancelot Sanderson. : 
Thakur SHIAM SUNDER SINGH— 
DEFENDANT—APPELLANT 


Versus 
Thakur JAGANNATH SINGH— 
. PLAINTIFF— RESPONDENT. 

Succession Act (X of 1865), ss. 54, 71—Oudh Estates 
Act (I of 1869), s. 19—Will of Oudh taluqdar— 
Bequest in favour of attesting witnesses—Oral evi- 
dence showing that legatees did not sign as attesting 
witnesses, but signed for some other purpose. 

A Will executed by an Oudh talugdar contained 
the following clause (para. 8):—“I have executed 
this Will with the consent ofall my sons and have 
got them to sign it as witnesses with this very pur- 
pose so that this Will may be acted upon fully and 
they may not quarrel among themselves after my 
demise”. The testator’s sons accordingly appended 
_ their signatures to the Will : 

Heid, that although the position of the signatures 
created a presumption that they had been attached 
by the sons as attesting witnesses, such presumption 
was capable of being rebutted by parole evidence 
narrating what actually occurred at the time of the 
execution of the Will. [p. 536, col. 1.] 


Held, also, (on the evidence, and agreeing wi 
concurrent findings of the lower oun tee a 
sons did not sign the Will as attesting witnesses 
and, therefore, the bequests in their favour were not 
void under s. 54 of the Succession Act 1885, 
read ye s. 19 of the Oudh Estates Act, 1869. [p. 536 
col. 2. : 


Oonsolidated Appeal by special leave 
from the decree of the Court of the Judi- 
cial Commissioner, Oudh (Dalal, J. O. and 
Wazir Hasan, A. J. C.), dated the 25th No- 
vember, 1924, reported as 85 Ind. Cas. 558 
affirming that’ of the Subordinate Judge, 
Partabgarh, dated the 27th August, 1923, ` 

FACTS of the case appear sufficiently 
from the judgment of their Lordships, and 
also from the report in the Court below 
(see 85 Ind. Cas. 558). 


Sections 54 and 71 of the Indian - 
sion Act, 1865, (now replaced. ja 
67 and 84 of the Succession Act of 1925), 
are as ge T ; 

“Section 54: (Effect of giftto a i 
witness), A Will shall oe be Pa kapa 
as insufficiently attested by reason of any 
benefit thereby given, either by way of 
bequest gr by way of appointment to any 
person attesting it, orto his or her wife 
or husband : 


But the bequest or appointment shall 
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be void so faras concerns the person ero 
attesting, or the wife or husband of such 
person, or any person claiming under either 
of them, . 
“Hzplanation.—A legatee under a Will 


` doesnot lose his legacy by attesting a 


codicil which confirms the Will. 

- Section 71: (Which of two possible con- 
structions preferred), Where a clause is 
susceptible of two meanings, according to 
one of which it has some effect, and accord- 
ing tothe other it can have none, the 
former is to be preferred.” 

Under s. 19 of the Oudh Estates Act, 
1869, s. 54 of the Indian Succession Act, 
1865, is made applicable to all Wills and 
codicils made by any taluqdar. 

The main question for determination 
in the appeal to the Privy Council was 
whether a certain Will was valid so far 
as certain legatees were concerned, 
and the question depended on the fact 
whether or not. the legatees signed 
the Will as attesting witnesses. 

It was concurrently found as a fact by 
both Courts in India that the legatees 
did not sign the Will as attesting wit- 
nesses, but that they signed it by way of 
giving their consent to the act of the 


x 


‘testator who was their father, and con- 


sequently both Courts held that the gifts 
to the legatees were not inoperative or 
void, 

The testator was one Thakur Drigbijai 
Singh, a talugdar. The Will was signed 
by eight witnesses including the four sons 
of the testator, but, on the face of it, it 
did not appear which of the witnesses 
signed as attesting witnesses. 
~ Messrs. DeGruyther, K. C., and Dube}; 
for the Appellant, 

Messrs. Dunne, K.C., and S. Hyam, for 
the Respondent. 

JUDGMENT. 

Duf, J.—This is a consolidated 
appeal from two decrees, both of the 25th 
of November, 1924, of the Court of the 
Judicial Commissioner of Oudh at Luck- 
now, which were pronounced in an appeal 
from the Subordinate Judgeof Partabgarh. 
The question raised by the appeal is 
whether certain legacies in a Will of the 
late Drigbijai Singh, a talugqdar of Athga- 
wan, in the District of Partabgarh, are 
valid, and the answer to this question 
must be governed by the determination 
of the issue, which was the real issue in 
the Oourts below, whether or not the 


1108 I. ©. 1927) 


legatees entitled -to the benefit of these 
legacies, if valid, signed the Will as 
attesting witnesses. The Oourt- of the 


Judicial Commissioner held, affirming the: 


decision of the Subordinate Judge, that 
thie issue must be determined in favour of 
the respondents, é 

The testator, by his Will, appointed his 
eldest son, Lal Bahadur Singh, as talugdar 
after him, and gave to each of his three 
younger sons, Jagannath Singh, Ran 
Bahadur Singh, and Jang Bahadur Singh, 
certain villages out of the taluga, to be 
held absolutely with heritable and trans- 
ferable rights as under-proprictors if and 
when they 'or any. of them wished to 
separate from their eldest brother; but 
“go. long as they live in union among 
themselves with the talugdar” the taluga was 
toremain undivided, and the income there- 


from was to be ‘‘spenton the whole family,” 


after paying Governmént and village dues. 
The testator also directed’ the division 

of his moveable property in case of a separa- 
tion, and by: para, 8 he declared. 


“I have executed this Will with the con- 
sent of all my sons and have got them to, 


sign it as witnesses withthis very purpose 


so that this Will may be acted upon fully . 


and they may not quarrel among them- 
selves after my demise,” 

As to the genuineness of the Will there 
is no dispute. Admittedly, also, dis- 
regarding the signatures of the testator’s 
four sons, the execution of the Will is 
attested by a sufficient number of attesting 
witnesses, in conformity with the law in 
force in the Proviace of Oudh. 

As would appear from an inspection of 
the translation of the Will, which is the 
plaintiffs Ex. 1, “as reproduced in the 
record, it was signed by the testator as 
“executant, and below the testator's 
signature, after the signature of one of the 
witnesses, who,it is not disputed, was an 
attesting witness, thereare the signatures 
of his four songs, and, below them, the 
signatures of three other. persons who also 
admittedly signed as attesting witnesses. 
In the- margin on the left of these sig- 
natures, and just above the signature of 
the first attesting witness, appears the 
word “Witnesses.” The appellant, who 


is the son of the eldest son of the testator, . 


on the strength of a passage inthe jadg- 
ment of the Subordinate Judge, contended 
that in the original, Will the word ‘‘Witness’ 
appears opposite each of the signatures 
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below the testator’s, including those of 
the sons, Asin their Lordships’ opinion 
it is immaterial, for the purpose of decid- 
ing the question before them, whether or 
not.this was the form of the original 
document, it may be assumed that the 


_ appellant's contention upon this point is 


well-founded. i 

The Willis dated the 17th of December, 
1886, and the testator died in February, : 
1889. In May, 1889, the name of the eldest 
son, Lal Bahadur Singh, was, pursuant 
to the dispositions of the Will, inserted in 
the Mutation Register, in place of that 
of the testator. The eldest son having 


-died in May, 1912, a joint application was 


made inthe following July by the appel- 


lant and his thres uncles (including the 


two respondents) in the Tahsildar’s Court 
for mutation of names and the substitu- 
tion of the appellant’s name for that of 
his father. Mutation was duly effected in 
conformity with this application. 

Down to the death of Lal Bahadur Singh 
his three younger brothers had lived in 
union with him, and after his death these 
three brothers, uncles of the appellant, 
continued to live with the appellant in 
joint family until thə year 1914. In July 
of that year the youngest son of the 
testator decided to saparate from the joint 
family, and an application by him to the, 
Tahsildar's Court forthe substitution in 
the Register of his name in lieu of that 
of the appellant, in respect of the villages 
bequeathed to: him under the Will, was not 
contested by the appellant, and accordingly 
was granted. 

In June, 1921, the respondehts having 
desided to separate from the joint family, 
applications were filed by them, request- 
ing mutation of, their names in respect of, 
the villages to which they were severally 
entitled under the terms of the Will. The 
appellant having raised the objection that 
the applicants ought first to establish 
their title by a decree of the Civil Court, 
the applications were dismissed; and the 
raspondents then, in May, 1922, instituted 
the suits out of which this appeal arises. 

The Subordinate Judge held that the 
testimony of the three surviving sons of 
the testator.as to the circumstances con- 
nected with the execution of the Will 
must be accepted as credible testimony. - 
The effect-of this testimony, as the learned 
Judge states it, was that the testator, their 
father, had summoned his four sons to his 
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presence, and, having explained that he 
had made a Will leaving his property to 
them, asked them to attach their signatures 
to’ the Will, not as attesting witnesses, but 
in token of their consent, with a view to 
avoiding disputes after his death; and 


that they attached ‘their signatures, pur- 


suant.to ‘this ‘request. The Subordi- 
nate Judge. accordingly. found, and with 
.him the “Appeal Court agreed, that the. 
‘sons did not-sign-the Will as attesting 
witnesses, ` ` et on 
_ _ Before their Lordships’ Board, Counsel 
for the appellant admitted that the oral 
testimony narrating what occurred at the 
time of the execution of the Will wasg- 
admissible in point of law, and, indeed, 
as will be seen, upon it his substantive 
contention was founded; nor did he argue 


that there was any ground upon which. 


the appellant could ask for a reversal of 
the concurrent findings of the Indian 
Courts as to the credibility of that testi- 


mony. His contention was that, although `- 


the position of the signatures created only 
a presumption that they had been attached. 
by the legatees as attesting witnesses, 
which presumpton might be rebutted by 
parole evidence as to what actually occurr- 
_¢d, still, since the signatures were by 
reason of their position ex acie signatures 
of attesting witnesses, that fact, when 
coupled with the fact disclosed by the 
oral evidence that they were placed there 
in compliance with the testator’s request, 
was sufficient to constitute the attaching 
of the signatures an attestation in point 
of law; and that consequently all questions 


of intention, whether of the testator, or of 
the persons who signed their names, werk 


without relevancy. - < 
As touching the effect ‘of the evidence 
adduced on ‘behalf of the respondents 
. concerning what actually occurred at the 
execution of the Will, their Lordships have 
no hesitation in concurring in the view of all 

- the Courts in India;nor can theré be, in their 
opinion, any doubt as to the character of 
the acts of the'testator’s sons in placing 
their signatures upon the document, when 
the terms of the Will itself and the facts 

- disclosed by that evidence are taken ‘into, 
account. 
8, which is quoted ‘above, had declared’ 
his intention; that paragraph, it is true, 
“is not worded with the precision that 
might have been desired, but it would 
be a-strange thing to give affect to it 
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in such a way as to frustrate the obvious 
purpose of the testator in making it, part 
of his Will. 7 = SS 
Its manifest object was to secure the 
co-operation ofhis sons in carrying out, 
the dispositions of the Will, and to do that. 
by inserting in the Willa formal declara-. - 


tion. that his. sons, by .appending their 


signatures thereto, had concurred in those. 
dispositions. By reading the clause -as 
declaring that the sons had. signed the. 
Will .as attesting witnesses, one would’ 
ascribe toita meaning accordingto which a 
it would not only defeat the object of“ | 
the clause itself, but nullify the distriþu-. 
tion of his property which the testator 
was seeking to bring about in making his , 
Will. The more-reasonable and natural.. 
reading would appear -to bə. that the. 
sons had attached their . signatures “as. 
concurring in- the declaration contained in 
the paragraph; and this latter . construc- ` 
tion (under whieh this particular déclara-. 
tion would take effect, together with ‘the, - 
Will as a whole) seems to be enjoined upon, . 
the Courts bys. 71 of the Succession Act.. 
The issue as to the character of the acts, 
of the, respondents does not for its deter- 
mination depend upon any conclusion _ 
touching the nature of an undisclosed pur- 
pose or intention. The witnesses agree that 
while the testator invited others to sign 
as attesting witnesses, he. addressed no 


“such invitation to the sons, but-asked them’ _ 


explicitly to sign for the special purpose ak 
of expressing their consent, with the view. 
of avoiding dissensions in the future, 
The evidence, onceit is accepted,. shows . 
tii the .act of éach of them was, 
and palpably, with the knowledge 
present, the act of expressing consent, 
and nothing else. Their Lordships conour 
in the view ofall the Courts . below . that. 
in such circumstancés the signers were. 
not attesting witnesses within the meañ- - 
ing of s. 54 of the Succession Act, Gee 

` Their Lordships will accordingly humbly.. 
advise His Majesty that the appeal=should - 
be dismissed with costs. i ks 

K. J. Re : ' Appeal dismissed.. 
Solicitors for the Appellant:—Mr. H. S. L. 
Polak, `’ ; 

Solicitors’ for the Respondent:—Messrs, - 


openly . 
of all * 


Barrow, Rogers and Nevill. 


Ll 
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LAHORE HIGH COURT. 
Sroonp CivIL Arrear No. 1500 or 1927. 
November 2, 1927. 
Present:—Mr, Justice Coldstream. 
RAM NATH—PLAINTIFF— 
APPELLANT 


7 versus g 
BADRI NATH—DErENDiNT—RESPONDANT, 

Transfer of Property Act (IV of 1882), s. 106, 
application of, in Punjab—Monthly tenant—Notice of 
ejectment—Notiċe not expiring with end of tenancy 
month, validity of. s 

There is no.authority for the strict application in 
the Punjab of the technicalities required bys. 106 
ofthe Transfer of Property Act and unless speci- 
fically provided for by the contract, a notice for 
ejectment of a lessee holding on a -monthly rent 
need not expire with the end of a month of the 
tenancy.. |p. 537, col. 2.] i 

A lease was executed on the 9th October, 1923, for 
11 months on a monzhly rent terminable at any time 
by two months’ previous notice. Two months’ notice 
was given on the 21st July, 1924. Ina suit for eject- 
ment it was contended that the notice was not valid 
inasmuch as it did not expire with the end of the 
month of the tenancy : $ i f 
i Held; thatthe notice was a valid one. [p. 538, col. 


“Baik Kasam v. Haji Yusuf Karim Abu (2) and 
Rure Khan v. Ghulam Muhammad (5), followed. 
Chuni Lal v. Chuni Lal (1), not followed. 


Second appeal from the decree of the 
Additional District Judge, Lahore, dated 
the 5th May, 1927, affirming that of the 
Subordinate Judge, Fourth Olass, Lahore, 
dated the 31st January, 1927, : 

Mr, A. R. Kapur, for the Appellant. . - 

Mr, Bishen Nath, for the Respondent. 


JUDGMENT,.—DBadri Nath, the de- 
fendant in the suit from. which this 
appeal arises, took on lease from Ram 
Nath the plaintiff, a house, a kothri and 
a vacant site with effect from the 9th of: 
October, 1923. He executed a deed pro- 
viding that the rent, R3. 9 per mensem, 
would be paid monthly and that if the 
landlord wished to have the house . vacated 
he should give two months’ previous notice, 
The deed of leass eaded witha statement 


that the less3e had executed the deed of 


rent for 11 months, 

On the Zlst of July, 1924, the plaint- 
iff served a notice on the defendant asking 
the latter to vacate the house within two 
months from the date of the receipt of 
notice at the risk of being charged double 
rent. The defendant did not vacate the 
premises. 

In May, 1925, the plaintiff sued the de- 


fendant for ejectment and arrear of rent.. 


: The defendant contested the suit on the 
grounds, inter alia, that he had never been 
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given possession of the vacant plot and 


that the notice was invalid because it did 
not mention the kothri and the vacant site 


‘and because it did not expire with the end 


of the month of the tenancy, 

The trial Court decreed the rent but 
refused a decree for ejectment holding 
that the notice was invalid because it did 
not expire with the end of the month of 
the tenancy. On appeal the Additional 
District Judge, - Lahore, confirmed this 
order agreeing with the trial Court’s view 
regarding the invalidity of the notice. 
The plaintiff has preferred a second appeal 
contesting the correctness of the lower 
Court’s decision on this point. 

The Oourts below have based their der, 
‘cisions on the Single Bench judgment cf 
this Oourt in Chuni Lal v. Chuni Lal 


-(1). Mr. Kapur for the appellant question- 


ed the correctness of this judgment and 
relies on the Nagpur: judgment in Saik 
Kasam v. Haji Yusuf Karim Abu (2) which 
dealt with a case on all fours so far ag 
the point at issue here is concern- 
ed, with the present case. f 

The Transfer of Property Act has not 
been extended to this Province and neither 
in Pirbhu Dial v. Ram Chand (3) nor in 
Radha Kishen v. Ratan Lal (4) referred 
to in Chuni Lal v. Chuni Lal (1) do I find 
authority for the strict application in the 
Punjab of the technicalties required by - 
s. 106 of the Act. Assuming, however, 
that s. 106 of the Act did govern the 
matter of notice here, the present case 
appears to me to be one in which the 
matter of notice is provided for by the 
contract itself and, therefore, one to be 
decided according to the agreement be- 
tween the parties. Read as a whole the 
lease is terminable’ at any time on two 
months’ notice, that is to say, similar sọ 
far as the point at issue is concerned, to 
the lease in the Punjab case, Rure Khan 
v. Ghulam Muhammad (5) decided by Camp- 
bell, J. In that case, as here, the lease 
was for 11 months, a provision in the 
present case obviously intended to avoid 
the necessity of registration (the rent in 
the present case being Rs, 99 for 11 months) 


-and the lessor had given the lessee notice 


of a fixed psriod. In that case the period 


(1) 79 Ind. Cas. 957; A. I. R. 1923 Lah. 659, 
(2) 78 Ind. Cas. 445; A. I. R. 1924 Nag. 220. 
(3) 5 P. R. 1904; 42 P. L. R. 1904, 

(4) 56 Ind. Cas. 7. 

(5) 75 Ind. Oas. 1034; A. I, R. 1924 Lah. 643, 
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was one ‘week, There too the rent was 
payable monthly and the lessor had asked 
the lessee to vacate the property within 
one week, It was held that the stipula- 
tion for the monthly payment of rent had 
no effect upon the condition by which 
the lessor could serve the lessee with notice 
at any time and that a .week’s notice to 
vacate on the 3rd June, 1921, (the 11 months 
of tenancy having begun on the 8th of 
August, 1920) was not invalid merely be- 
cause it did not expire on the 7thof any 
Calendar month. Following this ruling 
and the Nagpur ruling cited above, I accept 
this appeal holding that the notice given 
by the plaintiff-appellant was not invalid, 
because it did not expire with the end 
of a month of the tenancy and on this 
finding remand the appeal to the lower 
Appellate Court for disposal after deci- 
sion of the point left undetermined. The 
suit and appeal remained pending in the 
-lower Court for two years and the appeal 
should be disposed of as soon as possible. 
The appellant will get his costs of appeal 
in this Court. 

R. L. Appeal allowed; 

Case remanded, 


PATNA HIGH COURT. 
Petvy COUNCIL APPEALS NOS. 2 AND 3 CF 
1927. 

October 31, 1927, 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Adami. 
Musammat DULHIN SHYAM SUNDER 

' KUER AND oTsERS—APPELL&NTS 
VETSUS 4 
Musammat BIBI QASIMAN AND OTHERS— 
RESPONDENTS. 

h Civil Procedure Code (Act V of 1908), ss. 109, 119— 
Riparian owners, dispute between, as to right to water 
—Question of mixed law and fact—Valuation of 
claim for appeal to Privy Council—Principles 

As a rule the majority of cases bétween riparian 
owners as to the right to water in a channel give 
rise to questions oflaw or at all events to mixed 
questions of law-and fact. jp. 538, col. 2.] $ 

The second’ paragraph of s. 110 ‘of the Civil 
Procedure Code relates not only to claims to 


property of Rs. 10,000 in value but to ques- 
tions respecting property of the like amount 
and that part of the section was introduced to cover 


claims relating to property of considerabl 
where the actual value of the relief claimed a oe 
with difficulty be assessed, for instance, in aed 
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where an injunction is sought regarding dealings 
with certain valuable property ofin a case where 
the rights of irrigation are sought by one side and 
denied by the other in the case ofa village of very 
considerable area. [p. 539, col. 1.] j 


Messrs. P. K. Sen, M. Lal, G. S. Prasad, 
R. C. Bhaduri and C. P. Sinha, for the Ap- 


pellants. 
Messrs. H. Imam, Bashiruddin and 
Nooruddin, for the Respondents. 
JUDGMENT. 


Miller, ©. J.—Two questions arise 
for decision in this application, One 
isas to the value of the subject-matter 
on appeal to His Majesty in Council“ and. 
the other whether there is substantial 
question of law for determination in the 
appeal to His Majesty in Council. 

The dispute between the parties arises 
from aclaim to the rights of water run- 
ning through an artificial channel on the 
plaintiffs’ land from one point to another 
and thence on tothe defendants’ land. On 
the plaintiffs’ land there appears to be an 
ahar along the northern limit of which 
water-course runs, They 
claim that in order to fillthe ahar during 
the rainy season they are entitled to block 
up the channel at a point to the north of 
the aharon their own land until the ahar 
is flooded and only after that must they 
remove the obstruction and allow the water 
to flow through the rest of their land and 
eventually to that of the defendants, 

The defendants, on the other hand, con- 
tend that the plaintiffs are not entitled to 
lock up that channel for the purpose of 
filling their ahar, or reservoir, on their 
own land but only in the event of the water 
in any season rising high enough to over- 
flow the embankment can the plaintiff 
expect to have their ahar filled. - 

The plaintiffs, the petitioners before us 
to-day, contend thatthe questions involved. 
in this decision are questions of law or at 
all events mixed questions of law and of ` 
fact. The facts although perhaps some- 
what meagre upon which to arrive at a 
decision ina case of this sort have been 
found by the lower Court and the law ap- 
plying to such facts has been applied by 
the High Court on appeal. As a rule, I 
think, it may be said that the majority of 
cases between riparian owners as to the 
right to water in a channel give rise to 
questions of law or at all events to mixed 
questions of law and fact. There are, , no 
doubt, exceptions but in the present case 
it seems to me that it is sufficient to say 
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that we consider the questions are such 
that it is impossible to avoid the conclusion 
that they are atleast mixed questions of law 
and fact. In so far as that part of the 
application is concerned I think we ought 
Bo to decide. ‘eth 
With regard to the other point, namely, 


the value of the subject-matter on appeal 


it is quite true that the plaintiffs in their 
plaint valued the relief claimed at Rs. 2,500. 
At the same time they are claiming 
damages from’ year to year varying in 
amount and we are informed that from the 
year 1328 to the year 1335 the damages 
claimed amount to Rs. 9,600 but the ques- 
tion for determination ina case of this sort 
is whether this isa case within the second 
paragraph ofs. 110 of. the Civil Procedure 


Code. The second paragraph of that section . 


relates not only to claims to property of 
Rs. 10,000 in value but to questions re- 
specting property of the like amount and 
there is no doubt that that part of the 
section was introduced to.cover claims 
relating to property of considerable value 
where the actual value of the relief claimed 
can only with difficulty be assessed, for 
instance, in cases where an injunction ‘is 
sought regarding dealing with certain 
valuable property or in a case like the 
present where the rights of irrigation are 
sought by one’side and denied by the other 
. in the case of a village of very considerable 
area, In the present case the value of the 
village is said to be Rs. 80,000 and I have 
no hesitation inarriving at the conclusion 
that the value of this important claim to the 
rights of irrigation ought to be considered 
‘as at least of the value of Rs. 10,000. 

The usual certificate will issue that the 
case complies with the provisions ofs. 110 
of the Code of Civil Procedure. The appel- 
Jants. are entitled to the costs of this ap- 
plication which has beenopposed. Hearing 
fee five gold mohurs. . | 

Adami, J.—I agree. , ; 4 : 

eo Certificate granted. - 
B. K.P. 


. MANBUR ALI 9. SULTAN, 


à | 
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OUDH CHIEF COURT. 
Srconp CIVIL APPÉAL No. 404 oF 1927, 

_ September 12, 1927. 
Present:—Sir Louis Stuart, KT., 
‘Chief Judge, and Mr. Justice Raza. 
MANSUR ALI AND aNoTSER—PLAINTIFFS—~ 

é APPELLANTS 
versus 
SULTAN AND ANOTHER—DEFENDANTS— 
~- ~- RESPONDENTS. 
Pre-emption—Benami sale—Sale to co-sharer in 
stranger's name—-Right of other co-sharers to pre- 
empt—Oudh Laws Act (XVIII of 1876), ss. 10, 18. 


A co-sharer is entitled to exercise his right of . 
pre-emption where a sale-deed is executed ostensibly 


in the name of a stranger even though the real - 
beneficiary under the sale is another co-sharer. In 
the case of a benami sale, ‘for purposes of pre-emption, 
the Court has only to see who the transferee is ac- 
cording to the proper construction ofthe deed.' [p. 
540, cols. 1 & 2.] 


The benamidar may ‘have no beneficial interest in 
the property or buainess! standing in his name but 
he represents in fact the real owner, and is in the 
legal position of such representative. [p. 540, col. 1.] 

“Appeal against the decree of the Bub- 
ordinate Judge, Barabanki, in Regular 
Civil Appeal No. 27 of 1926, dated the 24th 
of August, 1926, reversing that of the 
Munsif,; Fatehpur, in Regular Suit No. 180 
of 1925, dated the 25th of May, 1926. 

Mr. Ali Zaheer, for the Appellants. 

Messrs. Haider Husain and Naim Ullah, 
for the Respondents. , 

JUDGMENT.—The facts `of the suit 
out of which this second appeal -arisea, as 
found by the learned Subordinate Judge, 
who heard the appeal, areas follows:— - 
Moharram Aliand Farzind Aliare brothers 
holding jointly a small under- proprietary 
share ina certain village. On the 10th of 
May, 1924, Moharram Ali sold the moiety 
which belonged tohim to Sultan Ali and 
Mohammad Wahab, sons. of his brother 
Farzind Ali for Rs. 368. It has been found 
by the lower Appellate Court that Farzind 
Ali himself supplied the money with which 
the purchase was made and that the transac- 
tion was a benami transaction under which 
Farzind Ali was to become the real owner 
of the property. ‘It, therefore, decided 
that Mansur Ali and Newazish Ali, who 
would have had a right of pre-emption 
as against Sultan Ali and Mohammad 
Wahab, had no. right to exercise the right 
of pre-emption in yespect.of this. transac- 
tion inasmuch as they had no right to pre- 
emption against Farzind Ali. .We do not 
agree with the learned Subordinate Judge 
inthe view which he has taken. It is 
necessary tò go back to the provisions of 


= 

540 
Chap. II, Act XVIII of 1876. When Mohar- 
ram Ali proposed to sell the property 
ostensibly to Sultan Ali and Mohammad 
’ Wahab he was under the obligation, in 


accordance with the provisions of s. 10 of- 


the Act, to give notice to Mansur Ali and 
Newazish Ali. He did not do so. Thus 
after the sale had been completed Mansur 
Ali and Newazish Ali became entitled to 
bring asuit to enforce a right of pre- 
emption under the provisions-of 8.13. We 
find that-not only were Sultan Ali and 
Mohammad Wahab mentioned as the vendees 
in the deed but that vendor has stated that 
he had received . the sale consideration 
from them and their names were entered in 
the révenue registers as the persons 


entitled to engage for the revenue of the. 


property.. In our opinion in these cir- 


cumstences. Mansur Ali and Newazish Ali- 


had aright to -exercisé the right of pre- 
emption in respect of the property. ‘Their 
right of pre-emption is against the persons 
who are the transferees mentioned in the 
deed. The principles, which should govern 


the rights dnd liabilities of parties to a ~ 


benami transaction, are laid down to some 
extent.in -the decision of their Lordships 


of the Judiéial Committee in Gur Narayan’ 


v. Sheo Lal Singh (1). The benamidar may 


-have no beneficial interest in the property ~ 


or business standing in his name but he 
represents in facts the- real owner, and 
is in the legal position of such representa- 
tive. If the sale had’ been made to 
Faizind Ali as ostensible vendee no right 
of pre-emption may have. arisen, but when 
the deed of sale was executed at his own will 
and with his own connivance in favour 
of his.sons, a right of pre-emption did 
come into existence. The plea of Sultan 
~“ Aliand Mohammad Wahab is something 
of this nature: ‘In order to deceive the 
world cur father concealed his share in 
the transaction and we were falsely stated 
to be the actual vendees when, as a matter 
of fact, we-were not so, but now that we 
have discovered that this act of deception 
on our part has created. a right-of pre- 
emption in favour of a third ‘party we 
demand that we should be allowed to state 
the ‘truth to defeat. the right of pre- 
emption but we donot propose to giveup 
possession of the property.” We do not 
_say that they are estopped from taking 
(1) 49 bhfd. Cas. 1; 46 I. A. I; 17 A. L. 5.66; 36-M, 
. J. 68; 9 L. W. 335; 230. W. N. 521; 1 U. P. LR, 
(P. 091; 46 O. 566; 12 Bur. L. T, 122 (P. ©). 
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this plea butwe do say that they must 
fail on it. In our opinionin a case such 


as this the Court has only to look ag ‘to - 


who is the transferee’ according to the 
proper construction of the deed and the suit 
for ` pre-emption lies 


lower Appellate Court and restore the deci- 


sion. of thelearned Munsif. Under that: “| 
decision the plaintiff appellants were direct-: ~ 
ed to deposit the full amount Rs, 368; ` 


within one month. We are informed that. 
they have already deposited’ this amount.. 


They, will now be given a decree for possés- “` 


sion of the property. The defendantg- 


respondents Sultan “Ali and “Mohammad ~ - 


‘ accordingly. We,. 
therefore, set aside the decision of the. ` 


Wahab will pay their own costs and those , 


of the plaintifi-appellants in all three. ~ 


Oourts. 


A. Ñ. AL Appeal allowed. 


HIGH COURT. ~~ 





PATNA 


APPEAL FROM APPELLATE DEORER No, 804 ` 


.. OF 1925, 
November 15, 1927. 
Present:—Mr. Justice Kulwant Sahay 
`.. ` and Mr. Justice Macpherson. 


JAGER NATH AND OTHERS—ÅPPELLANTS 


: 4 _ Yersus A 
EAST INDIAN RAILWAY Co., AND 
© ” sNOTHER—RESPONDENTS,- . 


rr. 10, 11—Appeal—Minor 


respondent—Death: 


whether abates—Procedure. . 
Where the guardian of one of the minor respondents 
toan appealdied during the pendency of the appeal, 


‘and’ the appeal was disposed of without any steps, 


being taken to appoint-another guardian :' - 


Held, that there was no abatement, but that the- 
decree could not stand as it was made in the absence: 


ofa guardian of one of the minor respondents and 
must, consequently, be vacated and the parties, 
restored to the position in-which they were at the 


1] ` ; si a 
Appeal from a .decision of ‘the Jadicial 
Commissioner, 


16th March, 1925, reversing that of the 


 Munsif, Giridih, dated the 28th July, 1923, 


Messrs. S, M. Mullick and S. N. - Bose, for 


‘the Appellants. 


Messrs. N.C. Sinha, N. C. Ghosh 

B. B. Ghosh, for the Respondents. | 
JUDGMENT. 

Kulwant Sahay, dJ.—There were 

three plaintiffs in the suit outof which the 

present appeal arises. The first plaintiff 

was Jagernath who was sui juris, 


and 


Chota Nagpur, dated the . 


= Civil Procedure Code (Act V ‘of 1908), 0. XXXII, ` 
of ~ 


guardian—Fresh- guardian ‘not appointed—Appeal, `` 


time when the appeal was still pending. [p. 541, col. _ 


The ` 
second plaintiff was Mahabir Prasad, minor 
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son of one Dalsukh Rai and was represent- 
ed by his father. The third plaintiff was 
Jhawar Mal, minor con of Mangtu Ram and 
hə was also represented by his father. The 
suit was against the Hast Indian Railway 
Co., and B. B. and C.I. Railway Co., and 
another person for compensation for the 
loss of certain tins of ghes consigned to the 
Railway Companies for carriage to Giridih. 
The Munsif gave a modified decree to the 
plaintiffs, The East Indian Railway Co., 


one of the defendants in the suit, preferred . 


an appeal before the Judicial Commissioner 


of Chota Nagpur. . During the pendency of 


the appeal Mangtu Ram the guardian of 
the minor respondent in the lower Court, 
Jhawar Mal died, but no steps were taken 
to appoint another guardian to represent 
the minor. Itis stated in an affidavit filed 
in this Court that Mangtu Ram died in 
September or October, 1924. The appeal, 
was decided by the learned Judicial Com- 
missioner on the 16th March, 1925,. whereby 
. the decree of the Munsif was set aside and 
the suit was dismissed. 
‘It is now contended on behalf of the 
plaintiff-appellants that as no guardian was 
- appointed for Jhawar Mal after the death 
of his father and guardian Mangtu Ram 
the appeal became incompetent and the 
decision of the learned Judicial Commis- 
sioner cannot stand. There is no denial of: 
the fact that Mangtu Ram died in Septem- 
ber or October, 1924. The contention’ of 


the appellants is that the appeal abated’. 


because there was no 
fresh guardian. 
contended that none of the respondents was. 
dead, only the guardian of oneofthe minor 
respondents had died and the appeal did 
not abate and that all that was necessary 
under the law was to appoint a fresh 
guardian and that under O.. XXXII, rr. 10. 
and 11 the effect of not bringing on the 
record a fresh guardian of one-of the minor 
respondents would be to stay the hearing 
of the appeal until such appointment was 
made. lam of opinion that there was no 
` Abatement in the present ‘case, 
decree of the learned Judicial Commissioner 
cannot stand as it was madein the absence 
of a guardian of one of the minor 
respondents. The decree of the Judi- 
cial Commissioner must, therefore, be 
vacated and the parties restored to the 
position in which they were at the time 
when the appeal was still pending and had 
aot been disposed of by the learned Judicial 


appointment of a 
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On the other hand, it is- - 


but the 


a 
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Commissioner, that is,on the date of the 
hearing of the appeal by the Judicial Com- 
missioner. Under O. XXXII, r. 1], the 
Court could not dispose of the appeal with- 
outthé appointment of a new guardian. 
The result is that the decree of the learned 
Judicial Commissioner is set aside and the 
case is sent back to him for proceeding 
according to law. Costs will abide the 
result, ` 
Macpherson, J.— I agree, 

B K.P. Case remanded, 
OUDH CHIEF COUR®. 
Szconp Crvi Apres No. 194 oF 1997, 

i November 1, 1927. 
. Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza, . 
Firm DANAJI JASRAJ terovcs JIVA 
DANAJI, MANAGER oF THE Figm— 
DETENDANT—APPELLANT ` 
: - . versus 
Turu PURAN -LAL-BOBIND PRASAD. 
THaouGH BOBIND PRASAD VAISH— 
© PrarntirrF—Responpanr, 
Jurisdiction—Decree obtained by fraud outside 
Oudh—Ezecution of decree in Oudh—Jurisdiction of 


Oudh Court to entertain suit for declaring decree nuil 
and void. i 


Where a decree passed bya Court outside Oudh 
is put into execution in Oudh, a suit by the defend- 
bea ee pectin tay me cap is null and yoid 
as i 
Court in Oudh. [p. 542, ol 1) Pe econ ss 

Jawahir v. Neki Ram (1), followed; - 

Second appeal against the judgment 
of the District Judge, Hardoi, in Appeal 
No. 80 of 1926, dated the 3rd March, 1927, 

Mr. Ishri Prasad, for the Appellant. 

Messrs. A. P. Sen and Sundar Lal, Gupta 
for the Respondert. ee 

JUDGMENT.—There ig little to -be 
said on this appeal. The case was tried 
with great care and great intelligence by 
the trial Court, and the appeal before 
the learned District Judge was decided 
as well as the original case was decided. 
There is a ground of appeal which has 
not been pressed ‘to the effect that the 
Hardoi Court had no jurisdiction, Tha 
facts of this casa are simple. The plaint- 
iffs are members of a firm carrying on 
business as grain dealers in’ Hardoi. - 
Both the Courts have arrived on tihe 
facts at the same conclusions, The de- 
fendants who are a firm carrying on 
grain business in Poona ordered 151 
bags of bajra from the plaintifis at Hardoi 
and remitted a sum of Rs. 1,000 in part- 
payment ofthe congignment, The plaint 


ka 
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iffs obtained the grain and on the 
defendants’ instructions caused the con- 
signment to be booked to Poona and re- 
mitted the Railway receipt with a hundi for 
the balance due to the defendants’ 
agents in Bombay. The defendants’ 
agents honoured the Aundi and lost the 
Railway receipt and owingto this latter fact 
the consignment was taken possession of 
by a firm of Poona other than the 
defendants’ firm. The defendants’ firm 
received full information as to how the 
‘mistake arose. Nevertheless, they filed a 
suit in the Small Cause Court at Poona 
against the plaintifisin which they made 
absolutely false allegations to the effect 


that after they had remitted to the plaint- ` 


iffs’ firm asum of Rs. 1,000 and honour- 
ed the hundi the plaintiffs’ firm had sent 
no consignment to them, The allegations 
in this plaint were untrue and untrue to 
the defendants’ knowledge. This isa find- 
ing of both the Courts and itis difficult 
to see how any other finding could have 
been arrived at upon the evidence. 
The defendants’ firm then proceeded to 
misdescribe the plaintiffs in the summons 
issued and as a result of this misdescrip- 
tion two summenses were sent to the plaint- 
iffs and returned unserved. Finally, 
substituted service was effected upon the 
plaintifis, the same misdescription continu- 
ing and an ex parte decree was passed by 
the Poona Small Cause Court in favour 


of the defendants against the plaintiffs’ 


which was based upon an affidavit sworn 
on behalf of the defendants. The suit 
with which we are concerned wasa suit 
for a declaration that the decree so 
passed. was null and void on the ground 
that it had been obtained by fraud. 

It was suggested in the grounds of 
appeal that such a suit as this,in which a 


Court in Oudh is asked for a declartion. 


that a decree passed by a Court outside 
Oudh is null and void becauseit has been 
obtained by fraud, was a suit which no 
Oudh Court has jurisdiction to try. We 
consider it sufficient in repelling this 
contention to refer to a decision of a 
Bench of the Allahabad High Court in 
Jawahir v. Neki Ram (1) in which it was 
laid down that when, as here, an attempt 
has been made to execute such a. decreé 
within the jurisdiction of the local Court, 
the localeCourt has jurisdiction to hear the 
case, The question has been discussed 
(1) 28 Ind, Cas, 502; 37 A, 189; 14 A, L, J, 190, 
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very elaborately by the learned Judges 
who decided that appeal and we have 
nothing to add. to their remarks. The 
learned Counsel who has appeared be- 
fore us had argued that on the facts 
there was no fraud committed upon the 
Pocna Court. Upon the facts we find 
that a very grave fraud was committed 
upon the Poona Court. We find that 
there was wilful mis-statement and wilful 
suppression of material facts-in the 
plaint put in before the Poona Court and 
that the defendants deliberately mis-de- 
scribed the plaintiffs in order to prevent 
their being in a position to defend the 
case. We, therefore, dismiss this appeal 
with costs. 


A. N. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 342 
oF 1925. 

April 14, 1927. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Roy. 
GNANENDRA MOHAN BHADURY 
AND ANOTHER—PLAINTIFFS—A PPELLANTS 


vETSUS 
PRAFULLANANDA GOSWAMI AND 
_ OTHERS—DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 151, O, IX, r; 
18, O. XLI, r. 28—Ex parte decree—A ppeal—Cause for. 
non-appearance—Remand— Inherent powers. 

When a suit has been decided ex parte the re- 
medy by way of appeal from the ex parte decree as 
well as the remedy by way of application under 
O. IX, r.13 of the Civil Procedure Code are both 
open tothe person against whom the decision was 
passed, [p. 543, col. 2.) 7 
_ Asa broad proposition itis not correct to say that 
in a case in which an ex parte decree has been 
passed and the aggrieved party has not availed of 
the remedy by way of an application under O. IX, 
r. 13, Civil Procedure Oode, he is precluded from 
raising the question of propriety of the refusal to 
adjourn his case in the appeal which he prefers - 
from the ex parte decree itself. [p. 544, col. 1.] 

Sadhu Krishna Ayyar v, Kuppan Ayyangar (4), 
sole i 

ummi v. Aziz-ud-din (2) and Raj Chandra Dhar 
v. K. D. 0. O. Ray (3), dissented from. 

AnAppéllate Oourt has general powers of remand 
under s. 151, Otvil Procedure Code, and its powers 
are ndt restricted to the cases specified in O, XLI, 
r. 23 of the Oode, [p. 544, col. hi 

Appeal against an order of the Subordi-« 
nate Judge, Second Court, Hooghly, dated 
the 5th and 28th of May, 1925, reversing 
thatof the Munsif, Second Court, Hooghly, 
dated the 26th of February, 1924. 

Dr. Bijan Kumar Mukherjee, Babus Kali 
Sankar Sarkar and Sarasija Kanta Patit, 


for the Appellants, 


lj 
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Babus Haradhan Chatterjee and Biraj 

Mohan Majumdar, for the Respondents. 
JUDGMENT. 

Mukerji, J.—This appeal is directed 
agaiost an order passed by the Second Sub- 
ordinate Judge of Hooghly, on the 5th.and 
28th of May, 1925. By this order the learned 
Sabordinate Judge allowed an appeal that 
had been preferred to his Court by a defend- 
ant ina suit which had been decreed ex 
parte and after setting aside the judgment 
and decree of the trial Court remanded the 
suit for further trial upon certain terms 
and conditions. The plaintiffs have now 
preferred this appeal. It appears that after 


several adjournments granted to the defend- . 


ant on applications made by him for that 
purpose and uponthe conditions that he 
would pay the costs of those dates the case 
was eventually fixed for the 26th February, 
1924. On that day the plaintiffs were ready 
but the defendant again put in an applica- 
cation asking for an adjournment on the 
ground that he had been attacked with 
small pox and that, therefore, he was unable 
to appear in Court on that day. An order 
for adjournment was made on condition 
that the defendant would pay adjournment 
costs Rs. 15, but on the said costs not being 
paid the case was taken up, certain witnesses 
for the plaintiffs were examined and the 
learned Munsif decreed the suit ex parte on 
the evidence that was before him. From this 
decree an appeal was preferred on behalf of 
the defendant and in this appeal the learned 
Subordinate Judge, being of opinion that 
on the 26th February, 1924, the defendant 
was prevented by. sufficient cause from 
appearing in Court inasmuch as he had 
been attached with small pox and in that 
view holding that the adjournment asked 
for on behalf of the defendant should have 
been granted, passed the order to which I 
have referred. The plaintiffs, as I have 
already stated, have thereupon preferred the 
present appeal to this Oourt. 

In support, of this appeal two grounds 
have been urged ah behalfof the appellants, 
The first ground is to the effect that on an 
appeal preferred from the ex parte decree 
that was passed in this case the Subordinate 
Judge was not entitled to gointo the ques- 
tion as to whether the defendant was pre- 
vented by sufficient cause from appear- 
ing in’ Oourt on the day the casa was 
taken up. His argument in substance 
is that this is a matter which pro- 
perly gomes within the purview of pro- 
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ceedings taken under O. IX, r, 13 0fth 
Code of Civil Procedure and inasmuch aa 
the defendant did not resort to that remedy 
if was not open to him to urge at the hear- 
ing of the appeal that he had preferred 
that he was prevented by some sufficient 
cause from appearing when the suit was 
called on for hearing and that, therefore, the 
learned Subordinate Judge was wrong in 
passing the order that he did in the present 
case. In support of this contention reliance 
has been placed on behalf of the appellants 
upon a passage which is to be found in the 
caseofJonardhan Dobey v. Ram Dhone Singh : 
(1). That passage occurs in the Order of 
Reference made by Banerjee and Rampini 
JJ., referring certain questions for cone 
sideration to a Full Bench of this Court and 
the passage runs in these words: “Upon the 
record, as it stands, the ex parte decree may 
be wholly unassailable, but, if the defend- 
ant has an opportunity (which he was pre- 
vented from having owing to some suffi- 
cient cause) of placing on the record evi~” 
dence which he could have adduced to subs 
stantiate his defence, no such decree should 
kave been passed. The remedy in such a 
case cannot be by way of appeal which 
must ordinarily proceed upon the record 
as it stands, The proper remedy must be 
the one provided by s. 1U8.of the Code of 
Oivil Procedure.” In my opinion, the BERS 
age relied upon by the learned 
behalf of the appellant is obiter, Apart 
from authorities it seems tome to be per- 
fectly clear that when a suit has been decid- 
ed ex parte the remedy by way of appeal 
from the ex parte decree as well as the re- 
medy by way of application under 0, IX, ` 
r. 13 are both open to the person against 
whom the decision was passtd. It is true 
that if he avails himself of the remedy by 
way of application under O. IX, r,13 he is in 
a position of greater advantage than he 
would be if he preferred an appeal from the 
ex parte decree itself, This would be by ` 
reason of the fact that he would be able to 
establish by adducing evidence that he wad 
unable to appear owing to circumstances 
over which he had no control whereas if he 
prefers an appeal from the ex parte decree 
itself the Court would have to proceed upon.’ 
the record as it stands and to determine 
upon the materials that are on the record 
whether the application for adjournment 
wasrightly granted or not, The question 


(1) 23 O, 738 at p. 743; 12 Ind, Dec, (N, 8.) 491 
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as to whether the order refusing the appli- 
cation for adjournment was rightly passed 
or not is, in my opinion, somewhat different 
from the question as to whether the absent- 
ing party was prevented by sufficient cause 
for not appearing in the course of the pro- 
ceedings. The two, no doubt, are inter-related 
but the considerations are not quite the 
same, Reliance hasin the next place been 
placed upon the decision of the Allahabad 
High Court in the case of Hummi v. Aziz- 
ud-din (2). The decision taken as a whole, 
no doubt, does support the contention which 
the appellants have put forward but the 
facts of that case are entirely different from 
those of the present case, one distinguish- 
cation under O. IX, r. 13, to set aside the 

ex parte decree and to have a re-hearing 

was, as a matter of fact, dismissed and it 

was after that that) the question against 

arose at the’ hearing of the appeal. 
JA decision of the Burma High Court 


lso been referred to, namely, the case: 
BP Raj Chandra Dhar v. K. D.O.C. Ray (3). 


with the utmost respect for the learn- 

te Tadge who decided the case of Hummi 
y. Aziz-ud din (2) and the case of Raj 
Chandra Dhar v. K. D. O. C. Ray (3), I must 
say that if they intended to lay ` down as a 
broad proposition that in a case in which an 
èx parte decree has “been passed and the 
aggrieved party has not availed of the 
remedy by way of an application under 

` O. IK, 1.13 he is precluded from rais- 
ing the question of propriety of the refusal 
to adjourn his case in the appeal which he 
sra from the ex parte decree itself, I 
am unable to agree in the view which the 
learned Judges had taken in the case, 
There is a decision of the Madras High 
Oourt in the case of Sadhu Krishna Ayyar 
y. Kuppan Ayyangar (4), where the contrary 


view has been taken. There is, therefore, ` 


i opinion, no substance in the first 
An that = been urged. on behalf 
5 ellants. ~~ 

othe appellants’ second contention is that 
inasmuch as evidence had been taken and 
á decision on the merits had been passed 
i% was not open to the learned. Subordinate 
Judge to make an order of remand in the 
form that he did. -Itis said that the remand 
has been made in the form prescribed under 
O. XLI, r. 23 of the Code of Civil Precedure 


Ind. Cas. 377; 39 A. 143; 14 A. L. J. 1226. 
o n Ind. Oas. 506; 2 R. 108; 2 Bur. L. J. 282; A, 


. 1924 R 137.” ,; 
hi 4) 30 M, 541 M, L, . 268; 16 M, L, J, 479, 


ing feature being that in that case an appli-. 
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and that the said rule has no application to 
the’ circumstances of the case before us. 
This undoubtedly is so but as bas been 
pointed out in the case of Abdul Karim 
Abu Ahmed Khan -Ghaznavi v. Allahabad 
Bank, Ltd. (9) and Jethalal Girdhar v. 
Varajlal Bhaishankar (6), the Oourt ig 
entitled to make an order of remand of this 
description under the provisions of s, 151 
of the Code of Civil Procedure,’ It is now 
to? late to contend that the powers of an 
Appellate Court as regards remand are 
restricted to the casesspecified in O. XLI, 
r.23 of the Civil Procedure Code. It has 
been argued that inasmuch as the aggrieved 
“party could have availed of the remedy 
under O. 1X, r. 13, it was not open to the 
Court to make an order under s. 151 because 
the inherent power of the Court has got to 
‘be exercised subject to the provisions of 
the Code and only in such case with regard 
to which no provision has been made by the 
Code itself. Nows 151 says: “Nothing in 
this Code shall be deemed to limit orother- ` 
_ Wise affect’ the inherent power of the’ Court 
to make such orders as may be necessary 
“for the ends of justice or to prevent abuse 
of the process of the Oourt.” If the defend- 
‘ant was entitled to raise the question of 
the propriety of the adjournment in the 
appeal that he preferred from the ex parte 
decree and if that Court came to be of opinion 
that the adjournment should have been grant- 
ed then,'in my opinion, the only sort of order 
that could properly be passed by that Court 
would be an order setting aside the decree 
passed by the~ trial Oourt and remand- 
ing the case for retrial. This is the 
„order which the lower Appellate Court 
has passed. The QOode does not appear 
to have made any express provision for 
Ja case of this; nature. Iam of opinion 
that no grounds have been made out why 
wè should interfere with it. 4 
In this view of the matter the order 
passed by the learned Subordinate Judge 
seems to be right and this appeal 
should be dismissed. Having regard, how- 
ever, tothe dilatoriness on the part of the- 
respondents in the conduct of the proceed- 
ings in the Court below I am of opinion 
that no order should-be made for the costs 
of this appeal in their favour, 
‘Roy, Ja—I agree, 
H 
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N. l Appeal dismissed,-, 

(5) 41 Ind. Cas. 598; 44 O. 929; 26 O. L. J. 49; 21 U, 
W. N. 877. - 

. (8) G3 Ind, Cas, 478; 48 B, 186; 23 Bom, L, R, 769; 
A L R, 1923 Bom, 267, 
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Mr. Justice Cammiade. 
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Present:—Justice Sir Philip Lindsay 


2 Buckland, Kr., 
HARI NARAYAN CHANDRA AND OTHERS 


—AoousED—APPELLANTS 


é versus 
, EMPEROR—Oprosite PARTY. 

- Criminal Procedure Code (Act V of 1898), ss. 108, 
860 (1)—Deposition of witness, reading of—Accused 
not present—Presence of Pleader, whether sufficient— 
House search—Witness brought from distance—Wit- 
nesses, all whether must be produced—Penal Code (Act 
XLV of 1860), s. 120-B—Explosive Substances Act (IV 
of 1884), s. d—Arms Act (XI of 1878), s. 19—Con- 
Spiracy, person found at place of—Appearances 
against accused—Presumption—Possession’ of ex- 
plosives—Temporary residence. 


. The words “appear by Pleader“; as used in s. 360 
(1), Criminal Procedure Code, are nowhere defined. 
In ordinary acceptence these words -mean “represent- 
ed by Pleader” that is to say, having a Pleader to act 
and plead. [p. 549, col. 2 : j 

There is nothing inthe provisions of s. 360 (1), 
Oriminal Procedure Code to indicate that the Legis-. 
lature intended that the reading over in the presence 
df- the Pleader should be a compliance with the 
provisions of that section only in cases where the 
personal appearance of the accused is- dispensed 
with by the Court. The natural meaning of the 
words is that ifan accused person has engaged a 
Pleader, who isin attendance, the reading over of 
the deposition in the presence of the Pleader will 
be a full compliance with the provisions of ihe ec- 
tion, if the accused himself does not happen to be 

Ne at the time the deposition is read over. 
ibid. . 

The mere fact that one of the search- witnesses is 
brought by the Police from a distance of about half 
a mile from the place of search is not sufficient to 
discredit that witness, unless it is shown that he was 
in any way connected with the Police. [p. 552, col. 2.) 

The word “permitted” in s.103 (3), Oriminal Pro- 
eodure Cade, cannot-be taken to- mean that the 
person whose premises are searched shall be present 
and that he must be given the option of being pre- 
sent, [ibid.] ` 


_No duty is cast on the prosecution to put every- 
search witness into the witness-box. [p. 553, col. 1.] 
Munni Sonar v. Emperor (3), dissented from. 


Where there is no means of discriminating between 
the cases of various persons found at a. place ofa 
criminal conspiracy, and the circumstances point 
to the conclusion that every person’ found in the 
house wasa member of the ` conspiracy, . absence of 
proof that a particular person was. there innoeently" 
leads to the conclusion that no one's presence was 
innocent. [p. 555, col. 1.] | 


, Obiter.—Section 360 (3) is not an additional provi- 
sion, requiring that the deposition recorded in 
English should be translated into the vernacular fo 


Pa 


NDA v. fiipanok. ee: 
a witness who has deposed in the vernacular, after 


having first been read over to him in English [p. 548, 
col. 2.] 


Per Sukrawardy, J—When appearances are aguinst 
the accused in a case, and the prosecution has es- 
tablished prima facie the existence of incriminating 
circumstances, it isthe duty of the defence to rebut 
the presumption arising from them by some tangible 
evidence other than by mere criticism and sugges= 
tions or untested and uncorroborated statements 
from the dock. The idea that the defence is not 
bound to adduce any evidence is- dangerous, In 
Jury trials the last word may have some value but 
in atrial before three experienced Judges the pro- 
secution and the defence stand onthe same footing, 
[p. 556, col. 2,] i | 

It cannot be said that temporary residence in a 
house containing explosive articles, even with the 
knowledge of their existence there,-is possession 
within the meaning of s. 5 of the Explosive Substances 
Act. Conspiracy to possess connotes some act of posses- 


-sion or attempted possession. [p. 557, cols. 1 & 2] 


Criminal appeals against the decision of 
the Commissioners appointed under ss. 4 


(1) and (2) of the Bengal Criminal Law” 
Amendment Act, 1925, dated the 9th Janu- 
ary, 1926. h 

Babu Mrityunjoy Chattopadhyaya, for the 
Appellants, . — 
“Mr. B, L. Mitter (Advocate-General), for 
the Crown, 


JUDGMENT. 

Cammiade, J.—(January 5, 1927) — 
These four appeals are against a judg- 
ment of Commissioners appointed under 
sub-ss. (1) and (2) of s. 4 of the 
Bengal Oriminal “Law - Amendment Act, 
1925. Nine persons were convicted by, 
this judgment; and out of these one. 
has undergone sentence of death passed 
on ‘him in connexion with the Alipore Jail - . 
murder. There remain eight persons. 
Five of them, namely, Hari Nerayan Ohan- 
dra, Rajendra Lal Lahiri, Birendra Kumar 
Banerjee, Dhrubesh Ohandra Chatterjee. 
and Rakhal Chandra De are the appellants. 


‘in Appeal No. 89; Nikhil Bandhu Banerjee’ 


is the appellant in Appeal No. 80; Debi- 
Prasad Chatterjee is the appellant in Ap- 
peal No. 91;. and Shibaram Chatterjee is- 
the appellant in Appeal No, 99. Two of 
the appellants in the first of these appeals, -~ 
namely, Dhrubesh Ohandra Chatterjee end 
Rakhal Chandra De, have been sentenced. | 
to transportation for life in connection with ` 


‘the Alipore Jail murder; and the learned 


Vakil who appears for them has moved us 
to exercise the powers vested inus by s, 
397.ofthe Code of Oriminal Procedure, 
and make the sentence passed in thecase 
before us run concurrently with the other 
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sentence, inthe event of our finding these 
appellants guilty in the present case also. 
The learned Advocate-General has sup- 
ported this request. The appeal in other 
respects, as far as these appellants are con- 
cerned, may be treated as sentimental. 


. All the appellants have been found guilty 
of the following offences, namely, con- 
spiracy, under s. 120-B of the Indian Penal 
Code, to commit the offences specified in 
s. 4 (b) of the Explosive Substances Act 
and s. 19 (f) of the Arms Act and also 
substantive offences under both the last 
mentioned sections. Hari Narayan Chandra 
and Rajendra Lal Lahiri have been sen- 
tenced to transportation for ten years under 
B. 4(b) of the Explosive Substances Act 
and to rigorous imprisonment for two years 
under £. 19 (f) ofthe Arms Act. Biren- 
dra Kumar Banerjee, Nikhil Bandhu 
Banerjee, Dhrubesh Chandra Chatterjee 
and Rakhal Chandra De have been sentenced 
to rigorous imprisonmént for 5 years under 
the {ormer section and rigorous impricon- 
ment for two years under the latter. Shiba- 
ram Chatterjee and Debi Prasad Chatter- 
jee have been sentenced to rigorous im- 
prisonment for 3 years and 18 months res- 
pectively under the above two sectione. 
The separate sentences passed on each of 
the appellants are to run concurrently. 

The story of the case is to the following 
efect :— 

The Police had been keeping watch over 
the house, No. 4 Sova Bazar Street; and 
instructions had been given to shadow 
Ananta Hari Mitra. On the 6th of Nov- 
ember, 1925, a watcher- named Nalini 
Kanta Roy, who was standing at the junction 
of Sova Bazar Street and Chitpore Road, 
saw Ananta Hari Mitra engage a taxi at 
about 1-45 P. m. and drive into Sova Bazar 
Street. After a few minutes, he saw the 
same taxi returning with Ananta Hari 
Mitra, Dhrubesh Chandra Chatterjee and 
another man inside, The texi turned into 
Chitpore Road and went northwards. The 
watcher took down the number of the 
taxi. 


That evening, at about 6 o'clock, the 
watcher came across the taxi and neked the 


driver where he had taken the three. 


young men. The driver, whose name-wes 
Hiru, replied that he had driven them as 
far as Baranagore Bazar where they had 
alighted and engaged a ticca gharri. On 
being asked if he could point out the ticca 
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gharri, he said he might, and also that his 
friend, Shamser Ali, who had been with 
him, might also help in the matter. The 
watcher went with Hiru to Shamser Ali's 
house. They took Shamser with them in 
the taxito Baranagore Bazar. There Hiru 
and Shamser made enquiries among the 


‘tieca gharrt drivers and returned and said 


that the man whohad driven the young 
men was one Mona, who was not there 
at the moment. Next morning, the watcher 
went to Baranagore and found Mona, from 
whom he learnt that he had driven the 
three young men to Bachaspatipara in 
Dakhineswar. The watcher made Mona 
drive him to the place where the young 
men had alighted. There. Mona pointed 
out the house to which one of the young 
men had gone to get change for a rupee, 
while the other two had remained in the 
carriage. That house is the one referred 
to inthe evidence as Dwaraka’s house. 
Early on the morning of the 10th of Nov- 
ember, Mr. Duckfield, Additional Super- 
intendent of Police, 2i-Parganas, 
with a posseof Police to make a search. 
He was taken by Nilini Kanta Roy, the 
watcher, to Dwaraka’s houce. That house 
is in two parts. The house was surround- 
ed; and at each of the parts of the house 
one ofthe inmates was questioned. It was 
ascertained from them thatthe next house, 
separated from this one by a tank, was 
occupied by strangers, who kept very much 
to themselves. Mr. Duckfield inferred that 
that was the house he wented; and he 
had it surrounded. One search witness 
was taken on the way to the place, at a 
distance of about half a mile from the 
house that was searched ; and three neigh- 
bours were also summoned and made to 
attend as witnesses to thesearch. All the 
nine persons who have been convicted were 
found at the house that was searched, 
The Police found the door closed, and they 
knocked for admittance. Rakhal Chandra 
De opened the door and stood in the door- 
way and Mr. Duckfield asked him his name: 
and he gav. the name of Nimaj Chandra 
Deb. Rakhel was put under arrest. Ag 
the rooms on the ground floor were unoc- 
cupied, Mr. Duckfield went up thestairs, 
followed by some of the members of his 
force. He found the door atthe head of 
thé stairs closed and fastened. Asno one 
complied with the request that that door 
should he opened, a pick-axe was procured, 
and the door was broken open. On the 


bal 
~ 


went . 


wi Explosives was sent for, 
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first floor of the house there are three 
rooms and an enclosed verandah. The 
house faces south ; and the enclosed varan- 
dah is onthe south side. As one goes up 


‘the stairs, ‘one finds to the left’a door 
` leading off the enclosed verandah into the 


room that is referred to as the eastern 
room, On the right-hand side as one goes 
up, there is the enclosed verandah, out of 
which two doors open northwards into the 
rooms which are referred to as the middle 
room and the western room. ; 

When. Mr.. Duckfield entered the enclosed 
verandah he found Rajendra Lal Labiri 
at the footof the flight of stairs leading to 
the roof, which lie between the stairs that 
lead .to the ground floor and the eastern 
room. Mr. Duckfield arrested Rajendra Lal 
Lahiri, and sent him downstairs. 

Mr. Duckfield then went into the middle 
room. There he found Dhrubesh Chatterjee 
and Shibaram Chatterjee lying ill, with 


. Ananta Hari Mitra attending to them. The 
“last named was: put under arrest. 


Mr. Duckfield then went to the easterm 
:room. On the way there, he found Debi 
Prosad Ohatlerjee under -arrest in the 
enclosed verandah, The latter had been in 
attendance on the three persons who were 
lying ill in theeastern room. Those three 
parsons were Birendra Kumar Banerjee, 
Hari Narayan Chandra and Nikhil Bandhu 
Banerjee. 
stairs gave his name, with the exception of 
Debi Prosad who also gave his father's name 
and address. k : 


. The eastern room was searched first. The 
articles found there were items Nos. 1 to 
46 of search list Hx. B. The search of that 
room lasted till about 9-30 a. M. 


At ‘about 9 o'clock, tha five persons who 
were ill were sent in an ambulanceand in a 
taxi to Alipore, to be produced before the 
District Magistrate. i 

The ‘search of the middle room was taken 
up after that of the eastern room’ was con- 
cluded. In the middle room, amongst other 
things, there was an almirah which was 
padlocked, Those of the arrested persons 
who had been brought up aud were present 
were called upon to produce the key. As 
the key was not produced, the padlock was 
forced open. ; 
mostof the remaining articles specified in, 

esearch list Ex. B including, among other 
things, alive bomb. The Ohief Inspector 
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None of the persons found up-' 


In that almirah were found, 


and he placed ; 
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the bomb in a bucket of water and took 
it away. i : : f 
The search ofthe premises was continued 
till 7-30 r. m.on that day and was con- 


‘tinued-on the nexttwo days. Nothing of 


any importance was found in the western 


‘room upstairs, in the room on the roof, in, 


the ground floor rooms or in the outhouses. 

Ths four accused persons in good health | 
were present throughout the search of the 
middle and westernroom and were there 
for the rest of the day. -They were pro- 
duced before the Magistrate next morning. 

Before proceeding to discuss the case on 
the merits, it is necessary to dispose of a 
preliminary objection to the validity of the” 
trial, taken on behalf of all the appellants! 
It is contended that the provisions of s. 360 
of the Code of Criminal Procedure have not 
been complied with. Our attention is drawn. 
to the fact that the certificates given by 
the Commissioners at the foot of the deposi- 
tions are in four different forms :— 

(1) “ Read over to witness in the presence: 


_of the accused or their lawyers, and admit- 


ted to be correct.” i 

(2) “Read over in the presenca of the 
accused and admitted to ba correct.’ 
` (3) “ Explained to the witness in the 
presence of the accused or their-lawyers and 
‘admitted to be correct.” os 

(4) " Explained to the witness in the pre- 
sence of the accused and admitted to be- 
correct,” 

It is contended that only the second of 
these forms of certificates shows compli- 
ance with the provisions of s. 360. As 


-regards the reading over of the depositions 


in the’presence' of the lawyers represent- 
ing accused: persons, who-were temporarily’ 
absent from the Court room for necessary 
purposes atthe time the depositions were 
read over (Certificate form No. 1 above) it 
is urged that such reading over is not a 
compliance with the provisions of the sec- 
tion, the object of which is to enable both 
the witness and the accused to ses whether 
or not the depositions have been correctly 
recorded. Matt i 

As regards:the cartificates in forms 
Nos. (3) and (4) set forth above, it is con- 
tended that, in ofder to comply with the 
provisions of s. 360, it is the duty of the 
Court first to read over the recorded de- 
position in Haglish, as provided in sub-a. (1) 
and then to have it interpreted to the 
witness as providedin sub-s (3),and that 
ag the certificate does not show thet the 
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deposition, where certificate in form No. 3 
or No. 4 has been given, was read over in 
English, there was no compliance with the 
requirements of the eection. 

Before proceeding to discuss this matter 
it should be stated that all the accused 
persons under trial were represented- by 
lawyers. Throughout the trial, all the 
accused persons were represented by a 
Solicitor named Delip Kumar Ohakrabartti, 
witness No. 74 for the prosecution. Besides 
this, for the first five days of the trial, the 
appellant Nikhil was represented by Mr. 
Mukherji and certain other legal gentlemen 
who appeared also for other accused per- 
sons. On the sixth day of the trial, Mr. 

fukherji and these other legal gentlemen 
made known to the Oourt that from that 
day forward they ceased to appear for 
Nikhil. All the accused persons admitted- 
ly knew English. 

Two affidavits have been filed on behalf 
of the appellants, one by one Krishna 
Oharan Ohandra, brother of the appellant 

-Hari Narayan Ohandra, and the other by 
one Akhil Bandhu Banerjee, brother of the 
appellant Nikhil Bandhu Banerjee. On the 
side of ‘the Crown, a statement signed by 
one of the Oommissioners, contradicting 
the allegations made in these affidavits, 
has been filed. In the first of these affidavits 
the Commissioners are charged with having 
merely told some of the witnesses what 
purported to be the substance ofthe de- 
positions that had been recorded ; and it 
is further stated thatall the accused per- 
sons were not present inthe Court room 
at the time that some of the depositions 
‘were read over. The other affidavit’ statea 
that Nikhil was not presentin the Court 
room when someof the depositions were 
either read over or explained to the witnesses, 
The deponent states that he particularly 
remembers that Nikhil was absent from 
the Court room when the deposition given 
by Jugal Kishore was explained to that 
witness. He further repeats the charge 
that in the case of some of the witnesses 
only the substance of their depositions 
was given to them in Bengali. 

The Commissioners’ statememt is to the 
effect that, whenever a witness deposed in 
English the deposition was read over to 
him in English, that, whenever a witness 
deposed in the vernacular, the deposition 
was read dver sentence by sentence and then 
explained to the witness in the vernacular, 
and thatif any accused: person not repre- 
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sented bya lawyer was absent from the 
Court room, the Court invariably waited for 
his return before proceeding to read out 
the deposition to the witness, 

The learned Vakils appearing for the 
appellants were none of them present at 
the trial, and are notin a position to sup- 
port the allegations made in the affidavits. 
None of the legal gentlemen who did 
appear for the appellants at the trial has 
sworn an affidavit to support the allegations 
that have been made. The persons who 
have sworn the affidavits are the brothers 
of two of the appellants who have nothing 
to lose by swearing falsely. The allega- 
tions made by them are amply ies by 

om- 
missioners. The very record shows with 
what care and scruple the Commissioners 
did their work. The Commissioners have 
been at pains to record in each instance 
whether or not allthe accused persons were 
themselves presentin the Court room at 
the time a deposition was read over, show- 
ing that they made a point of ascertaining 
each time whether or not all the accused. 
persons were present in the room when 
depositious were read over. There can, 
therefore, be no doubt that whenever 
Nikhil, who was considered unrepresented, 
was outof the room, the Oourtdid, as the 
Commissioner has stated, await his return 
before reading over a deposition. 

We are not prepared to accept the con- 
tention that sub-s. (3) tos. 360 is an addi- 
tional provision, requiring that the de- 
position recorded in English should be 
translated into the vernacular to a witness 
who has deposed in the vernacular, after 
having first been read over to him in 
English. It would be a grave insult to the 
Court to question its integrity in giving 
a true rendering in the vernacular of the 
deposition it has recorded. Thereis noth- 
ing in the wording of the section to indi- 
cate that it requires that the deposition 
shall first be read over as recorded in 
English and shall then be translated into 
the language in which the witness has 
deposed. If such had been the intentionof 
the Legislature, we should have expected 
the word “ also "to stand between the words 
" shall” and “ be interpreted "in sub-s, (3), 
It is, however, not necessary for uson this 
occasion to decide whether or not the 
interpretation sought to be put upon the. 
section is correct, as the Commissioner who 
has made astatement has placed on record” 
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that whenever a witness deposed in the 
vernacular, the deposition recorded in 
English was first read out sentence by 
sentence and then interpreted to the 
witness. - 

As regards the objection that the read- 
ing over ofa deposition in the presence 
ofa Pleader, during the temporary absence 
of the prisoner represented by such Pleader, 
is not acompliance with the provisions of 
s. 360, we have been referred to the case 
of Kasim Ali v, Sarada Kripa Laha (l) 
and also to the wording of ss. 360 and 381 
of the Code. Itis true that in the case 
referred towe find that a Bench of this 
Court laid down as follows :— It is clear 
from the wording of the section that if the 
accused is in attendance the evidence must 
be read over in his presence, and it is 
only when the accused appears by Pleader 
that the reading over of the evidence in the 
presence of the accused's Pleader is suffici- 
ent.” But the facts of the case do not 
appear from the report. It may be inferred 
that in that case the deposition had bean 
read over before a Pleader and that is all. 
There may have been more than one accused 
person in ths case; and possibly the person 
in whose absence the deposition in that 
case was read over had no Pleader appear- 
ingforhim. We, therefore, cannot consider 
the case as an authority for the proposition 
set up by the appellants. 

As regards the argument based on the 
wording of thesections, we are unable to 
accept the contentions of the appellants. 
The contentions are as follows:— 


Firstly that the words in sub-g, (L) of 
s. 330 “or of his Pleader, if he appears by 
Pleader" relate to cases where the personal 
attendance of an accused person is dispens- 
ed with under the provisions of s. 205 of 
the Oode in which the words “permit him 
to appear by Pleader” are to be found and 
secondly that such interpretation is borne 
out by the provisions of s. 361, of which 
the firat two sub-sections read:—Sub-section 
(1) “Whenever any evidence is given in a 
language not understood by the accused, 
and heis present in person, it shall be 
intarpreted tohim in opən Courtin a langu- 
aga understood by him.” Sub-section (2) 
“If he appears by Pleader and the evidenca 
is given in a language other than the langu- 
age of the Oourt, and not understood by the 


(1) 93 Ind. Oas. $73; 30 O. W. N. 336; 3A I. R. 1928 
i: 528; 27 Or. L. J. 509. 
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Pleader, it shall ba interpreted to sudh 
Pleader in that language.” 
Now, the words “appear by Pleader“ are 
nowhere defined. In ordinary acceptance, 
these words mean “represented by Pleader” 
that is to say; having a Pleader to act and 
plead. Ins, 205 the word “appear” seems 
to convey a double meaning, seemingly con- 
noting, not merely authority to act and 
plead but also authority. to personate the 
accused, but there is nothing to show that 
double meaning was intended by the Legis- 
lature. It is necessary that someone should 
-be present at the trial to look after the 
interests of the accused; and .all that s. 20, 
provides is that, when the Magistrate see 
fit, a person against whom 8 summons has 
issued may be exempted from personal 
appearance, provided he engages a Pleader 
to attend and sea that the proceedings are 
properly and legally conducted. The law 
considers that the interests of the accused 
will be completely safeguarded if his 
Pieader is in attendance. This is all that 
can be gathered from the provisions of that 
section. A similar intention is to be gather- 
ed from the provisions of s. 361. 
But even ifthe double meaning of the 
word “appear” in s. 205 were intentional, 
| thera is nothing in the provisions of sub- 
s. (1) of. 360 to indicate that the Legis- 
lature intended that the reading over in the 
presence of the Pleader should be a compli- 
ance with the provisions of that section only 
in cases where the personal ‘appearance of 
the accused is dispensed with by the Oourt. 
The words used are “it shall be read over to 
him (the witness) in the presence of the 
accused, if in atteadancs, or of his Pleader 
if he appears by Pleader.” The natural 
meaning of these words is.that if an accus- 
ed person has engaged a Plaader, who is 
in attendanea, the reading over of the 
deposition in the presence of the Pleader 
will bs a full complianca with ths pro- 
visions of.the section, if the accused him- 
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self does not happsn to be present at the 


ime the deposition is read over, 
a orators; hold that the provisions. of 
5, 360 have been complied with. 

Tarning to the facts of the case we find a 
number of young men, not all of one caste, 
hailing from differant places, none of them 
with any ostensible means of livelihood, 
and only one of them apparently possessing 
some money, living together in*what is 
practically a village on the outskirts of 


a 
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Calcutta, a place which is admittedly 
malarious, These young men keep very 
much to themselves, They hardly go abroad 
and even will not make use of the privy 
standing within tha compound of the 
house, using instead a rain water pipe 
leading from the roof of the house. They 
have no intercourse with neighbours. They 
keep their door closed all the time. When 
one of them visits the grocer's shop to 
buy groceries, he does so late in the even- 
ing and tells the grocer to make haste 
and hand over the goods. They live under 
assumed names. Even when some of them 

re iil, rather than call local medical men, 
Brey go to the expense of bringing one from 
a distance, paying him a high fee and 
the expenses of conveying him to Dakhi- 
neswarand back. At the search of the 
house they occupy, the Police find a stolen 
revolver, 8 muzzle loading pistol, cartridges 
for revolvers, for an automatic pistol and 
for a shot gun, a live bomb, a large 
quantity of chemicale used in the pre- 
paration of explosives, handwritten and 
type-written instructions for the prepara- 
tion of explosives of various kinds, cloth 
masks, written instructions about disguises, 
inflammatory literature and have hand- 
drawn maps of the neighbourhood. 

All these young men profess to have no 
connection with the incriminating articles 
found at the search. Everyone of them, 
except Nikhil, who made no statement, 
gives some excuse for being in that house. 
Hari Narayan says, that he is an ex-internee, 
and that as the Police were always on his 
tracks he decided to live ina quiet place 
outside Calcutta. He cameto hear of the 
house at Dakhineswar through his friend 
Dhrubesh, and took itatthe beginning of 
August, and went to live there with Biren- 
dra and Shibaram. Birendra says that 
the people of the house where he had 
worked as a private tutor in Howrah had 
calumniated him, and that he had to leave 
Howrah on that account. His friend, Hari 
Narayan, suggested living at Dakhineswar; 
and he went there tolive with his friend, 
who also promised to take him into 
partnership ina business he was going to 
start. Birendra, however, was ill most of 
the time. 

Shibaram says he had quarrelled with 
a Professor of Ashutosh College and had 
gone to “St. Xavier's College, against his 
father’s wishes. He failed in his annual 
examination; and his father expressed 
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ennoyance at this, He, therefore, left home. 
His friend, Hari Narayan, took him to 
live at Dakshineswar to save him expense 
and also promised to have him instruct- 
ed in short hand. Dhrubesh says he 
had a quarrel with his unele over 
money mattera and left home and lived 
at one or two places and then went to 
the Dakshineswar house, where his friends 
had started a cheap mess. Rakhal had 
a quarrel with the manager of a busi- 
ness called the Chittagong Ohemical In- 
dustries, for which he had been working. 
He was on the look out for other em- 
ploymentand wrote to hisfriend, Ananta Hari 
Mitra, who invited him from Ohittiagong 
to Krishnagar and then took him to live 
at Dakshineswar early in November. 

Rajendra Lahiri, Debi Prosad and Ananta 
Hari say they went to the house on 
the 8th of November, two days before 
their arrest and found several people lying 
ill. They were asked to stay and help: 
and that is how they happened to be 
present at the time of the search. Raj- 
endra claims to have come to know. of 
the place through his friend Dhrubesh, 
whom he had met near the Dakhineswar 
temple, and had been invited to go and 
visit the mess whenever he could. Davi 
Prosad also had quarrels. He had form- 
erly lived at the house in Dakshineswar in 
which he has a share. As he had quar- 
relled with his co-sharers, he had gone to 
live at Bally, on the other side of the 
river, The letting of the house to Hari 
Narayan and his friends was arranged 
through him, but his relatives tried ta 
deprive him of his share of the rent. 
He, therefore, went to the house on the. 
8th of November to collect his share of 
the rent direct. 

That the incriminating articles were 
found in the house and that all the ap- 
pellants were arrested there on the 10th of 
November, 1£25, are not questioned. The 
case sought to beset up for. all the ap- 
pellants is that they had no connection 
with the incriminating articles,and that 
those articles must have been introduced 
into the house by the. Police; and if that 
theory is nol accepted, it hes not been 
proved which of the appellants was in 
possession of the incriminating articles, 

As regards individual appellants, it is 
urged that, in the absence of evidence 
to the contrary, it should be believed 
that Rajendra and Debi did not go toth- 
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house till- the 8th of November, and that 
their purpose in staying there was 
merely to help in -nursing people who. 
were ill. For Shibaram itis said that he 
was too ill to know what was taking place 
in the house.. 

Touching the first part of the general 
defence set up in argument before us, it 
has been urged that firstly the search 
was not conducted in accordance with law, 
and secondly that,as Mr. Duckfield has 
said that the appellants who were in good 
health were brought up from downstairs 
when the middle room was searched, that 
is-to say at 9-30, and the men who were ill 
were removed at 9 o'clock, the Police had 
had half an hour in which to “plant” the 
incriminating articles in the middleroom. 
At the time of the trial, the suggestion 
that was thrown out was that the things 
had been carried into the “house before 
the arrival of the local search witnesses. 
This suggestion will appear only from the 


- following passage in the deposition of .the 


friendly search witness Makhan Lal Chat- 
terji, prosecution witness No.5, who is re- 


lated to the appellant Dəbi Prosad. The 


question put to this witness was :—‘‘Had 
you any conversation with the accused 
there.” (There: refers to the door of the 
house, where according to the witness ha 
found Rajendra and Dabi under arrest), I 
shall re-call it to you. Did the accused say 


.this :—“Mahashay, why have you come so 


late? They have done what they wanted 
to do.” And the answer was “yes.” 
From this it is argued that the suggas- 


.tion then was that the incriminating arti- 
cles were carried into the house by the 
- Police before Makhan’s arrival. Yet 


_ neither Rajendra nor Debi said anything 


about this in his statement on examina- 
tion before the Commissioners, The learn- 
ed Vakil appearing for the appellants 
naively states that these persons could 
not make such statements in their answers 
to the Commissioners, because they were 
downstairs and could not see the things 
being put into the almirah upstairs. 
They may or may not have been in. a 
position to say that they saw things put 
into the almirah: but they must have 
been in a position to see things being 
taken upstairs. Oonsidering the enormous 
number of articles taken at. the search 
and the bulk of several of fthesa arti- 
cles; it certainly would have been im- 
possible for the Police to ‘have taken 
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these things upstairs without being seen; 
This matter will have to be referred to 
further in connection with the comments 
that have been made about. the searching 
of the-persons of the Police and of the 
search witnesses before they entered the 
house. The failure of the appellants to 
state that they saw articles in the bands 
of the Police or indications that they were 
carrying articles concealed in their. uni- 
forms is a complete refutation of the 
suggestion that anything was carried into 
the houss by.the Police at any time. 

The enclosed verandah upstairs is only 
about 5 feet wide. According to the search 
witness, Makhan, the contents of a tin box 
found in the eastern room were examin- 
ed on that verandah... The officers con- 
ducting the search, some constables and 
the search witnesses were present, In 
such circumstances, it is difficult to un- 
derstand how it could have been possible 
for the Police to carry to the middle 
room the- large number of articles that 
were found there. If aspersions ara made 
on the Police, it should be -shown that. 
such aspersions are justifiable. It is not 
sufficient to say that on cartain occasions 
the Pulice have been known to fabricate 
circumstances. It must be shown that in 
the present case there are at least indica- 
tions that the Police put the incriminating - 
articles into the house. The indications 
point the other way. When the key of 
the padlock to the almirah in the middle. 
room was asked’ for had those of the 
appellants who were present been inno- 
cent, one would have expected them to 
say ‘How should we know where the 
key is? You have yourselves put the pad- 
lock on the almirah.” They would have 
made similar remarks when the incrimi- 
nating articles were taken out of the 
almirah. Instead of which we find that 
when the bomb was found, the appellant 
Rajendra Lahiri offered to remove the 


_fuse and make the bomb harmless. 


Further the nature of at least two of the. 
articles makes it extremely improbable 
that the Police had any connection with 
them. The first-is the bomb, which, as 
Dr. ‘Robson has deposed, was in a sensi- 
tive condition. He describes the mixture 
of chenicals contained in the bomb as 
a dangarous mixiure and says that there 
is considerablé probability of Ammonium 
Chlorate being formed from such a mix- 
ture, which might-lead to a premature. 
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explosion. It is not reasonably probable’ 


that, in order to gain promotion or reward, 
the Police would carry about on their 
persons such an extremely dangerous 
article as this bomb. The other item 
is the revolver. This weapon was un- 
licensed. Whenever that weapon might 
have been discovered by the Police, the 
person with whom it was found would 
have been prosecuted. The weapon, more- 
over, is an expensive one; and it is un- 
reasonable to suggest that subordinate 
members of the Police establishment keep 
expensive weapons of this description by 
them for the purpose of “planting” them 

n persons whom they intend charging with 

ossession of unlicensed arms. `~ 

The suggestion that the Police smuggled 
the incriminating articles into the house 
does not bear investigation. f 

In the same connection, the learned Vakils 
for fhe appellants have drawn ‘attention to 
certain discrepancies in the evidence on the 
subject of the searching of the persons of 
the Police and of the search witnesses ; they 
have characterised the search of the eastern 
room as illegal, because, according to Mr. 
Dukfield's evidence, the four men who 
were not ill were not present at that search; 
and they have asked us to disbelieve the 
evidence of the search on the ground that 
two of the search witnesses were not ex- 
amined, 

The witnesses agree in saying that the 
Police were searched, although there are 
discrepancies concerning the manner in 
which they were searched. Some say hands 
were not laid on their persons; others say 
that the clothes were felt; and one Police 
Officer says that his pockets were search- 
ed. Mr, Duckfield offered himself for search 
and asked the search witnesses to search 
his force before he entered the house. As 
regards the search witnesses, they were four 
in number, Makhan was well disposed 
towards the appellants; and there is no 
suggestion that he took anything into the 
house. The other two witnesses to the 
search must also have been free from 
suspicion, since complaint is made that 
thosa persons were not placed in the wilness- 
box. The suggestion, therefore, is that the 
remaining search witness, Jugal, must have 
smuggled things into the house. This is 
nothing but a suggestion. Suspicion is 
sought to ke cast on Jugal because he was 
brought by the Police from a distanceof 


about half a mile from the place. This 
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circumstance is not calculated to create 
any suspicion unlessit can be shown that 
Jugal was in any way connected with the 
Police. There is absolutely nothing to 
show this. The place where the house 
stands is more or less a village, well away 
from the Barrackpur Trunk Road. The 
house at which the Police went to make the 
search was one near which it must be mora 
or less difficult to secure persons to attend, 
a search, lt isnot every one who is willing 
to be dragged into a Police case, There- 
fore,the mere fact that Jugal was found. 
nearly half a mile away from the house, 
that was searched is no ground for suspicion. 
There is also nothing reasonable about the 
suggestion. Asalready stated, the articles 
found were bulky. There were 8 great 
many bottles of acid, glycerine and other 
chemicals; there was glass apparatus of 
various kinds; and a large number of small 
phials, packets containing different sub- 
stances and papers, besides the bomb, the 
revolver, the pistol and the cartridges. It 
cannot be seriously suggested that Jugal 
Kishore could have smuggled any appreci- 
able portion of this bulk. We are not told 
what clothes the man was wearing; and’ 
there is nothing to show that he wore any 
more clothing than Makhan, who says he had 
on nothing more than a dhoti and a chadar. 
There is no force whatever in the sugges- 
ton that anything wassmuggled into the 
ouse. 


Nothing turns on the other two objections 
made concerning the search. With regard 
to the absence of Ananla Hari, Rajendra, 
Debi Prosad and Rakhal, the four persons . 
who were in good health, at the time of the 
search of the eastern room, Mr. Duckfield 
may or may not be mistaken; but assuming 
that he is right in saying that all the four 
persons were downstairs when that room 
was searched, their absence can make no 
difference to the case. Our attention has 
been drawn to the remarks of Mr. 
Justice Beachcroft in the case of Romesh 
Chandra Banerjee v. Emperor (2), where the 
learned Judge observes that in his opinion 
the spirit of s. 103 of the Code of Criminal 
Procedure requires that the person whose 
premises are searched shall be present and 
that he must be given ihe option of being 
present, This view ofthe meaning of the 
word “permitted” in sub-s. (8), 8.103 was 


(2) 23 Ind. Oas. 985: 41 0.350 at p. 376; 18 O, W, 
N. 498; 15 Or. L. J. 385, 
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not accepted by Mr. Justico Woodroffe, the 
other learned Judge who decided that case. 
We are not prepar’d to agree with the 
interpretation put on t\e word “permitted” 
by Mr. Justice Beacheraft. 

As regards the failure: of the prosecu- 
tion to put the other two search wit- 
nesses into the witness-box, our atten- 
tion has been drawn to the case of 
Munni Sonar v. Emperor (3) where it 
was laid down that every search witness 
should be put into the witness-box, unless 
the prosecution are of opinion that such 
persons would misrepresent facts and would 
misstate what had happened. With all the 
respect to the opinion of the learned 
Judges ‘who decided that case, we must hold 
that no suchduty is cast on the prosecution. 
Sub-section (2), s. 103 expressly lays down 
that “no person witnessing a search under 
this section shall be required to attend the, 
Court as a witness of the search unless 
specially summoned by it." The reason of: 
this provision is obvious. Many persons 
would be unwilling to attend searches if,' 
as a matter of course, they had to attend 
Court at the trial of the case, possibly two 
Courts, if the case is committed to the 
Sessions. The discretion is, therefore, left 
to the Court to require or not the attend- 
ance of such witnesses, It does not even 
appear that the appellants moved the 
Oommissioner to have those witnesses 
produced; and they certainly did not call 
them as witnesses for the defence, which it- 
was open to them to do, and which they 
should have done, since they profess to have 
a high regard for the truthfulness of these 
persons. There is no substance in the 
grievance sought to be made out. 


Be those things as they may, the import- 
ant question is whether or not the incrimi- 
nating articles were in the house when the 
Polices went to search it. If this is so, as 
we must find it to be so, it would not 
matter in the least, whatever irregularities 
might have been committed in the conduct 
of the search. - 

The other important question in the case 
is the question of possession of the incrimi- 
nating articles. At the trial, an attempt was 
made in cross examination to suggest that 
the chemicals and the chemical apparatus 
were the property of a medical practitioner 
who had previously lived in the house. This 
uggestion has not been seriously preased 
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before us; and it is entirely negatived by 


"the evidence. It appears that the medical 


practitioner who had occupied the house 
wasone Govinda Gopal Mukherjee, Debi's 
maternal uncle. He had lived in the house 


.for about twelve months and had been in 


the service of a neighbouring mill. He was 
awayathis work the greater part of the 


‘day and had no private practice. He kept 


no chemicals in his house and had no 
laboratory. These facts are deposed to by 
Debi's relations, who are witnesses in the 
case. One of them, Nabin Kali, Debi's 
aunt, states that after the house had been 
letto the young men she had cleaned out 
the almirah in the middle room and left 
it open. : 

As far as concerns the bomb, there can be 
no question about its manufacture within-a 
few days of the date of the search. There is 
unimpeachable proof that it was manufac- 
tured after the23rd of October, 1925, because 
the circular slips of paperfound within it, 
serving as a covering to the explosive 
powder, have been proved conclusively to 
have been cut out of the Amrita Bazar 
Patrika of that date. 

A cash memo was also found among the 
papers in the house, showing purchase of 
extra pure nitric acid of the gravity of 1. 42 
on the 3rd of November, 1925, and among 
the bottles-of acid found in the almirah 
was one of such acid. The cash memo has 


_ been proved by the chemist who cold the 


acid. The purchaser had given the name 
of Asok Ohandra Roy—Asok being one of 
the names that one ofthe appellants had 
assumed. The address given to the 
chemist by the purchaser was 70 Balaram 
Ghose Street, totally fictitious address. 

There is no room for the,suggestion that 
the incriminating articles had belonged to 
the medical practitioner who had cccupied 
the house. Possession of these articles 
can only be attributed tothe occupants of 
the house at the time of the search. The 
only question is whether any of the persons 
found inthe house can claim the benefit 
of the doubt in regard to this matter. 

All the circumstances of the case leave no 
room for doubt that the occupants of the 
house were members of a conspiracy with 
anarchical designs. The persons found in 
the house belonged to different places, 
Hari Narayan belonged to Chinsurah; 
Biren to Salika; Dhrubesh to Nandigram 
in the District of Hooghly; Nikhil to Joypur 
in the District of Jessore; Rakhal to Chitta- 
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pong; Rajendra to Pabna; Ananta Hari to 


Krishnagar in the District of Nadia; Debi’ 


Prosad to Bally in the District of Howrah; 
and Shibaram to Bhowanipore, Oalcutta. 
Some explanation is necessary for the pre- 
sence of such persons in the same house, 
several of them admittedly living together. 
The absence of explanation, which woud be 
forthcoming if the appellants were innocent, 
undoubtedly corroborates the case for the 
prosecution. These youngmen, moreover, 
were doing nothing; and, according to their 
own account of themselves, the majority 
of them had quarrelled with their relations. 
They have, none of them, even stated that 
per ther had been making efforts to find employ- 

ment. Only Birendra has said that he had 
had it in his mind tore-join his appointment 
in the office of the E. I. Railway. The fact 
that these youngmen were living in a place 
which is admittedly a hotbed of malaria 
does not suggest that they chose the 
place for the sake oftheir health. Ifthey 
had been living honestly, there was no 
occasion for the extreme secrecy observed 
by them~-secrecy carried to the point of 
making their lives disgusting. As already 
stated, ‘these youngmen actually used a 
rain water pipe leading from the roof of 
the house as a latrine, when they had a 
privy outside, It is idletosay that people 
who do such a thing as this can have any 
but nefarious ways. Their only object in 
doing anything so disgusting could be to 
escape observation from neighbours. The 
inmates of the house went under false 
names. We have nothing but the state- 
ments of the majority of them that for one 
reason or another they had fallen out with 
their relatives and guardians and that they 
did not wish to be traced by them. This 
story is not coxsistent with the story that 
Rajendra who is supposed to have become 
stranger to the bulk of the occupants of 
the house, was invited to visitthe house 
as often as hecould go, or that Ananta 
Hari, a person whois said to have had 
no sort of connection with the establish- 
meat, took Rakhal to live there asa matter 
of course. We have nothing but the word 
of the appellants about the reasons for 
their being where they were found, with 
all the incrimiaating articles. People living 
in ths house were collecting materials for 
the manufacture of explosives, had in their 
possession directions for the preparation of 
explosives of various kinds and at least one 
live bomb and also unlicensed arms. That 
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persons who were engaged in doing such 
things would have as their mess mates any 
but fellow conspirators is utterly inconceiv- 
able. It cannot be believed that any person 
could have been admitted withinthe house 

unless he was a safe person. Since the 
occupiers of the house would not even 
associate with neighbours in the street and 
were so careful about avoiding even being 

seen by their neighbours, it is utterly 

unlikely that they would admit people 

within the house, least of all have people 

to stay with them, unless such people were 

co-conspirators. Of the co-owners of thé 

house Hari Sadhan Obatterjee, Satish 

Ohandra Ohatterjee and Nabin Kali, each 

was admitted upstairs once. On the 

occasion of their visits, they found the 
door of the house closed and had to 

knock foradmittance. Satish visited the 

house inthe firat part of August, and 

ari Sadhan visitedit in the first week 

of September. They went there to collect 
the rent. Nabin Kali went to the house 

on four or five occasions. She used to go 

to the garden to collect Bel leaves for 
worship. She used to find even the door 
of the outer wall of tha house fastened 

and had to shout for admittance. She 

went upstairs once. That was at thetime 

ofthe Ananta Chaturdashi in the month of 
Bhadra (end of August). That was the 

occision on which she cleaned out the 

almirah ia the middle room. It does not 
appear that any of the co-owners of the 

house went there after ths first week in 

September; and ws find that Dabi paid the 

reat to Hari Sadhan atthe beginning uf 

November. Whetheror notchemicals for 

the manufacture of explosivas hai been in- 

troduced into the house before the end of 

the first week of September, itis impossi- 

ble to sav. There is one circumstance that 

seems to indicate that they had not, name- 

ly, that apparently the house was not 

occupied during the durga puja festivi-- 
ties, which occurred in that year between 

24th and the 27th of September. Nabin 
Kali states that the boys told her they 
were going homefor the puja and would 
lock up the house. During the puja festivi- 
ties she noticed that the door of the house 
was padlocked. Three days after the puja 
she noticed that the door wasstill pad- 
locked, and it seemed to her that there was 
no one in the house. The real activities of 
the conspirators seem to have started 
the pujas. There is no definite eyi 
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this, - The only circumstances that seem to 


` indicate this are the one stated above, ` 


the manufacture of the bomb subsequent to 
the 23rd of October, .the-apparent purchase 

. of. nitric acid Gn the -3rd: of November, 
‘as evidenced bythe voucher ‘found in the, 
house, and the-increase in the number of the 
house, a sa ee f 
Overand above the grave improbability 

\ that any persons other than fellow con- 
-*spirators would have been admitted into 
Bi Whe house when the conspirators had be- 


come: active, thereis the want of plausible - 


explanation of the presenee of the persons who 


were admitted thereafterthepujas, and there ` 


is the further fact thatthe prosecution has 
established a connection ‘between the house 
. at Dakshineswar and -4 Sova Bazar Street, 
the house that Ananta Hari Mitra used to 
frequent. That house also was searchéd 
on the 10th. of -Novembeér, and amongst 
the things found there were a five-cham- 
„bered revolver with cartridges, six large 


bottles of nitric acid and inflammatory ` 


literature.. A bicycle was found at that 
house; and. the bill for repairs done to 
“ that bicycle-was found in the almirah in 


the middle room of the Dakshineswar houss,. 


„and hasbeen proved by owner of the shop 
where the repairs were done. The estab- 


_lished connection with 4 Sova Bazar Street 


and the repeated appearance in the 


| accounts found’ ‘in the almirah of my- 


‘sterious names, ‘including the assumed 
names of some of- the persons found in the 


Dakshineswar house, prove tthat the es- ` 


-tablishment at Dakshineswar was a branch 
of a larger organization; and this fact 
makes itall the more impossible to believe 
that the conspirators at work at Dakshines- 
war would admit within their houseany 


but -persons. who were. members of the - 


‘conspiracy. As-we have no means of dis- 
- eriminating -between ‘the cases of the 
various persons found in the house, and 


as the circumstances point to the conclu: 


sion that’ every person found in the housa’ 
was a member: of the-conspiracy, absence 
. of ‘proof that: a particular person was 
there innocently leads’ to the conclusion 
.- that no one’s presence. “was innocent. 
“The explanation offered ` on ‘behalf of 
Rajendra is palpably false. The impro- 
bability of persoas who kept themselves so 
very much concealed as the inmates of the 
house inviting people -tò go and-visit them 
” has already been ‘noticed; But, apart from 
-this, we- have clear’ indications that 
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_ case have to 


.andhad occasion 
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‘Rajendra had’ been in the house for some 


time and ‘had not, as he says, only gone. 
He stated 
that, because he knew he could have to 
‘Stay with the sick persons fora day or 
two, he-went away and fetched acloth; a 
chadar and Bryce’s Democracy. At the 
search ‘of the house at Dakshineswar, 
various articles were found which he 
claimed as his own—shaving materials, 


-a blanket, a Panjabi ‘and other things, 


His. admitted. belongings were found in 


various parts of- the house. Over and 


‘above this, we find that his Panjabi bore 


the arrow mark, which the dhobi, who had 
washed the clothing of the inmates of 
that House . had been putting on those 
clothes. The dhobi has also identified’ 
Rajendra. as one ofthe persons whom he | 
saw at the house when. he went there in 
connection with the washing of clothes, 
The dhobi says he was not allowed to 
enter the house, and that the clothes 
used to be thrown to him from upstairs, 

The only appellants besides Rajendra 
who ‘claim to ‘have ‘been recent arrivals 
are Rakhal and Debi Prosad. The former, 
as already- stated, had come from Chitta- - 
gong. The fact .-that according to his l 
case he -was introduced to the / 
establishment by Ananta Hari Mitra, who 
was connected -both with this establish: 
ment and the one’ at 4 Sova Bazar Street, ' 
makes it all the more-necessary, that he- 
should prove his statements. There jg. 
nothing but his own’ unccrroborated state- 
ment to show that-he wasa recent arrival, 
But, even ifhe was a recent arrival, the 
inferences arising from. the facts of’ the 

be rebutted; and there is . 
absolutely nothing to. rebut them. < 

As” regards Debi Prosad, it may be 
said that he was a co-owner of the house 
to go there to collect 
rent.. There really appears to have been 
no reason why he should have collected 
his shareof the. rent for himself as hig 
uncle’ Hari- Sadhan, and his cousin, 
Satish, who lived close:-by could have. 


-collected it: Both these men: have said- 


that there was no quarrel between them 
and Debi Prosad. They admit that they 
wished to have the family properties parti- ; 


„tioned, and that Hari Sadhan had caused 


notice to be served on Debi to that effect 
through a' Pleader. Nabin: Kali states 
that Hari Sadhan- had wished to apply 


‘the rent - of the © house towards- repairs, 


‘ 


4 
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i sible that if there was a difference 
n a between Debi and his uncle on 
that matter, Debi. might :have decided 
to realise his share of the rent for him- 
self. If Debi had merely gone to the 
house to collect the rent once a month, 
some sort of doubt might have arisen in 
his favour; but it appears from the evi- 
dence of the neighbours that he was seen 
going to and from the house fairly 
frequently. The excuse for his staying in 
the house from the 8th of November on- 
wards is anything but satisfactory, 
According to his own story there were 
already three persons in the house to look 
after five persons who were ill. The story 
that he was asked to stay and help would 
have been an improbable one even ifthe 
inmates of the house werenot involved 
in a criminal conspiracy. As matters 
stand, his story is incredible. There is 
no excuse whatever for Debi's failing to 
produce witnesses to prove that he had 
come from hia house at Bally, on the other 
side of the river, only two days before the 
search of the house. The fact that he isa 
co-owner of the house is not sufficient 
to rebut the conclusions to be drawn 
ageinst him from the circumstances of 
the case. On the contrary, the fact that 
he was aco-owner tells against him. He 
could not help being aware of the filthy 
use to which the rain pipe was put; and, 
hed he been innocent, he would have 
strongly objected to such misuse of the 
premises. As part owner of the house he 
would have sought an explanation of the 
extreme secrecy observed by the persons 
who were his tenants. He offers no explana- 
tion in regard to these matters; and his 


N 


silence clearly indicates guilty knowledge. : 


i uch knowledge it is incredible that 
aa have consented to stay in the 
house when asked ta do so, unless he was 
himself a member of the conspiracy. 

The appellants were all of them in pos- 
session of the explosive and the unlicensed 
arms and were members of the conspiracy 
to possess them. They have been rightly 
reads the sentence, the Commis- 
sioners have not stated why they classed 
Rajendra Lahiri with Hari Narayan and 
not with Senko hg and the other three who 
peed to rigorous Imprisonmen 
ja agan We have nothing before us 
to show who were the leaders of the con- 
gpiracy_except the statements of the appel- 
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lanta themselves, Hari Narayan admits 
that he was the prime mover in the start- 
ing of the establishment at Dakshineswar; 
and he fully deserves the sentence passed 
upon him. As regards Rajendra there is 
no evidence to prove that he was a leader; 
and we do not find anything on the record 
to justify his being punished more severely 
than Birendra, Dhrubesh or Nikhil. The 
only ‘thing that suggests itself is that the 
Oommissioners have punished him more 
severely because he offered to take tha” 
fuse out of the bomb, but this in itself dées:— 
not make his case more serious than ‘that 
of Birendra and the others. His sentence 
is, therefore, reduced to that imposed upon 
those three persons, namely, rigorous im- 
prisonment for five years under s. 4 (b) 
of the Explosive Substances Act and rigo- 
rous imprisonment for two years under 6. 19 
(f) of the Arms Act, the sentences to run 
concurrently. 

@onsidering the nature of the conspiracy, 
the sentences passed on the other appel- 
lants do not seem to be severe. 

The sentences passed in the present case 
on Dhrubesh and Rakhal shall run concur- 
rently with the sentencespassed on them 
in the Alipore Jail murder case. | 

In other respects except the above the 
appeals are dismissed. 

Suhrawardy, J.—I fully agree with 
my learned brother in his decision on ques- 
tions of law and in the observations on 
the evidence made by him in his lucid 
judgment, There is one matter on which 
I should like to lay some stress. When 
appearances are against the accused in a 
case, and the prosecution has established 
prima facie the existence of incriminating 
circumstances, it is the duty of the defence 
to rebut the presumption arising from 
them by some tangible evidence other than 
by mere criticism. and suggestions or 
untested and uncorroborated statemenig 
from the dock. The idea that the defence 
is not bound to adduce any evidence is 
dangerous. In Jury trials the last word may 
have some value but in a trial before three 
experienced Judges the prosecution and 
the defence stand on the same footing. 
In this case there are matters that are 
within the special knowledge of the prisoners 
which if they want the Court to accept 
they must substantiate them by evidence. 
For instance, the prisoners alleged that aome 
of them were students, gone to the house * 
at Dakshineswar to prosecute their studies 
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and thatsome others were either looking 
for work or making arrangements to start a 
business. These are matters which only the 
defence could prove and the absence of 
such proof lends strength to the case for the 
prosecution. aia 

While I concur generally with my learned 
brother, I am unable to persuade myself 
that the evidence against the accused Debi 

Prosad Ohatterjee is sufficient for convic- 
tion for possessing and conspiring to possess 
explosive articles which offences, my learned 
brother holds, have been proved against 
him. Iam not sure that the facts proved 
against him are not at all consistent with 
his innocence though they also make it 
probable that he was one of tha conspirators. 
To my mind, the most the evidence against 
him proves is that he was friendly with 
the inmates of the house and possibly 
was aware of their nefarious designs and 
practice. He may even have attempted to 
Shield his friends from suspicion. But to 
convict him of possessing, manufacturing 
or conspiring to possess explosive articles 
within s. 5 of the Explosive Act something 
more need be proved than his occasional 
visits to the house or his statement about 
the inmates of the house to Satis, P. W. 
No. 22 which is not true. There is another 
fact which apparently tells against him but 
it is not enough to prove his possession 
of the articles found in the house. It is 
proved that he made a certain statement to 
Mr. Duekfield, Superintendent of Police, 
which he subsequently tore up. We do not 
know how far that statement incriminated 
him, and though it was of such a nature 
that it could not be legally proved, we can- 
not presume that it contained confession 
of the guilt of possessing the articles found. 
If such presumption can be made, it will 
frustrate the very object of the law which 
keeps out statements made to a Police 
Officer. Such a presumption may be more 
damaging than the statement itself. This 
incident, therefore, cannot be used as evi- 
dence against him. The very fact of his oc- 
casionally visiting the house proves that 
he was not in possession of the things 
inside the house. It is probable that his 
statement that he wasin the house for two 
days previous to the raid tohelp nursing 
the people who were admittedly very ill 
is true for no article belonging tohim was 
found inthe house at the search. I am 
not convinced that temporary residenee in 
p house containing explosive articles, even 
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with the knowledge of their existence there, 
is possession within the meaning of s. 5 
of the Explosives Act. Conspiracy to pos- 
sess, I take it, connotes some act of posses- 
sion orattempted possession. On all these ' 
grounds I hold that the evidence for the 
prosecution falls short of bringing home to 
the accused Debi Prosad Chatterjee the 
charges under which he has been convicted 
and, in my opinion, he should be given the 
benefit of doubt and acquitted. 

As my learned brother has taken a differ- 
ent view let the case of the accused Debi 
Prosad Ohatterjee be placed before the 
Chief Justice for proper orders under s, 429, 
Criminal Procedure Code. . 

Let copies of our judgments be given 
to Babu Mrityunjoy Chatterjee, the Vakil 
for the accused Debi Prosad Chatterjee. 

Owing to the difference of opinion, Ap- 
peal No, 91 was heard by Mr. Justice 
Buckland .who delivered the following 
judgment: wi 

Buckland, J.—(January 18, 1927 )— 
The appellant Debi Prosad Chatterjee - 
has been convicted by the Commis- 
sioners appointed under sub es. (1) and 
(2) ofs. 4 of the Bengal Criminal Law 
Amendment Act, 1925, of offences under 
ss. 120-B of the Indian Penal Code, 4 (b) of 
the Explosive Substances Act and 19 (f) of 
the Indian Arms Act and sentenced to three 
years’ rigorous imprisonment under. s. 4 
(b) of the Explosive Substances Act and to 
eighteen months’ rigorous imprisonment 
under s. 19 (f) of the Indian Arms Act, the 
sentences to run concurrently. Nine per- 
sons in all of whom the present appellant 
was one were convicted. They all appealed. 
One of them was executed upon convic- 
tion in another case and the appeals of the 
others have been dismissed and the con- 
victions and sentences have been affirmed 
except as regards Rajendra Nath Lahiri 
whose sentence has been reduced, But as 
regards Debi Prosad Ohatterjee, owing to 
a differenee of opinion between the learn- 
ed Judges who heard the appeal, the 
matter has been referred to me under s. 429 
of the Code of Criminal Procedure. In 
these circumstances, it is unnecessary that 
I should state all the facts at length. 
They are to be found fully stated in the 
judgment of the Commissioners and again 
in the judgment of my learned brother 
Mr. Justice Cammiade. The question is 
whether the evidence supports the convic- 
tion of the particular appellant. The test. 
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is, I think, as the learned Vakil who 
appears for him has put it, whether there | 
is evidence upon the record of the Com- 
missioners: upon which the conviction and 
* the sentence can be supported. The point 
depends upon whether the evidence as to 
the appellant's association with the other 
persons convicted shows that he was at 
Dakshineswar at the times stated for a 
legitimate purpose or that he was there 
for the pnrposes which the prosecution 
alleges. There is evidence referring to 
instances more or less isolated when he 
was seen at Dakshineswar. But, without 
gaing into all the evidence in detail, there 
jp-is in addition a considerable body of evi- 
dence of some 5 or 6 witnesses which, if be- 
lieved, in my opinion, establishes the case 
for the prosecution. We first ofall have 
the evidence of Nabin Kali Debi who 
describes how the house was taken 
for these persons and how it was arranged 
by the present appellant. The matter is 
nerrated at some lengthand Debi Prosad 
answered various questions by her as to 
whether the women-folk would come and 
so forth. The story is not, in my opinion, 
one which one would expect to hear, if it 
was asimplematter of Debi letting the 
house in which he had an interest to his 
friends for alegitimate purpose. The evi- 
dence is not very strong but there is indica- 
tion that in letting the- house there was 
something that he wished toconceal. This 
is carried further by the evidence of 
Satish Ohunder Chatterjee, a cousin of this 
appellant. To him the appellant made 
disingenuous statements, for, he said that 
he had got tenants for the house and that 
they were boys who messed together, that 
they were cousins and two of them had 
business and the others were students. 
He said’ that they were five—three brothers 
and two cousins, and they were acquaint- 
ances of his. On that evidence, I should 
say, he was endeavouring to keep Satish 
Chunder Ohatterjee in the dark and to 
make it appear that there was nothing 
which would give rise to any suspicion 
on the part of his relatives as to the 
persons to whom he was letting the-house 
and at the same time endeavouring to 
conceal their identity ; for his case is that 
he did not know all these persons and that 
they were not all his acquaintances before 
he let tke house in August. Then, when 
We come to the time’ when the house was 
accupied by these persons, we find that 
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there is evidence by the witness Narendra 
Nath Chatterjee who lived at Dakshineswar 
that he saw young men washing their 
faces in the tank and among them was the 
appellint whom he saw entering and leav- 
ing the house but never going tothe houses 
of the neighbours. Then, we have the 
evidence of Sumira; Mahato Koiri “who 
says that he saw Debi Prosad taking his 
bath in the tank infront of the 
which was afterwards searched. These 
facts show that Debi Prosad must have 
been on terms of some degree of intimacy 
with the occupants of the house; and the ` 
frequency with which he went there appears 
from the evidence of Suresh Chunder 
Chatterjee who said that he had seen Debi 
Prosad passing his house with other boys, 
that Debi Prosad had been seen there 
about two or three times a month and that 
the occupants of the house did not associ- 
ate with the neighbours. Ifthis evidence 
is believed, itis quite clear that the ap- 
pellant was not frequenting the house at 
Dakshineswar for any of the purposes for 
which it is contended his object was in 
going there. Itis suggested that he visited 
a sister living at Dakshineswar. There is 
no evidence that he went to her house and, 
even if he did so, it is quite consistent 
with the evidence to which I have referred. 
A stronger argument has been based upon 
the fact that he was aco-sharer in the pre- 
mises and went there to collect rent. But 
it is obvious that the evidence, if it is 
believed, proves that he went there or in 
excess of what would be expected of a 
co-sharer landlord who simply went to 
collect rent. Asregards the collection of 
rent, the evidence is that until the month 
of November various other parties who were 
interested—and not only the appellant— 
went to collect rent. The point, in my 
opinion, does not bear close investigation. 
having regard to the rest of the evidence, 
It is further suggested that he simply went 
to see his former acquaintance ; but there 
is also evidence showing that he was seen 
about with persons other than the one with 
whom, he says, he was formerly acquaint- 
ed. He endeavours to account for his 
presence on the day of the search—10th of 
November and two days earlier by stating 
that some of the inmates of the home were 
ill and he was asked to stay and help to 
watch them. That statement might possibly. 
have been accepted had there been no 
such evidence . against, him; for, it apy 
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-pears that some of the inmates of the house 
were actually ill and it is conceivably 


possible that the appellant having gone" 


there on the 8th of November to collect rent 
was asked to stay and watch the sick and in 
his kindness of purpose did so. But it is 
difficult to believe that that wholly ex- 
plains his staying there in theface of the 
other evidence as regards his association 
. with these persons, If the evidence to 
which I have referred be believed, there 
can be no question as to the guilt of the 
- appellant. In my judgment, no sufficient 
reasons have been advanced for showing 
that*the view taken by the Commissioners 


who tried the case. was wrong or that I’ 
should take a different view of the evid- ' 


ence on appeal, In my judgment, the appeal 
must be dismissed and the conviction and 
sentence must be affirmed. | : 

N. H, : Appeal dismissed, 


———— 


MADRAS HIGH COURT. 
CuiminaL APPBAL No. 374 or 1927. _ 
: October 4, 1927. ` 


Present:—Mr. Justice Madhavan Nair and | 


* Mr. Justice Cornish. a 
ThE PUBLIO PROSECUTOR 
—APPELLANT | 


ms versus 
BUDIPITI DEVASIKAMANI— 
AcousED. 

Penal Code (Act XLV of 1860), s. 84—Plea of 
insanity—Burden of proof—Criminal intent—Ques- 
tion of fact—Presumption from knowledge—Inveterate 
ganja-smoker, setting fire to school—Criminal intent, 
proof of. i 

The onus of proving the defence of insanity afford- 
ed by s. 84 of the Penal Code rests’ upon the accused, 
[p. 560, col. 1.] 

‘Though ordinarily intention is to be inferred from 
knowledge, there may be cases where intent must be 
found as. a fact and cannot be assumed. It ia a 
question of fact in each case whether having regard 
to the mental condition of the prisoner, the general 
inference of intention from knowledge can reasonably 
be drawn. [p. 560, col. 2.] 

An inveterate ganja smoker set fire to the thatched 
building of a school, by taking a torch from a 

‘kitchen and putting it to the thatch, and after 
throwing the torch on the roof of the kitchen ran 
away. It was found that as a result of the vicious habit 
of ganja smoking he was inthe habit of beating his 
wife and children and refusing to take food, but the 
Medical Officer pronounced that the case was not one 
of insanity. It also appeared that the accused who 
yas a teacher in the school had some ground for 
„annoyance in connection’ with his service : 
Held, (1) that the facts of the case were not strong 


gnough.to give him exemption from the criminglity. 
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of his conduct under s. 84 of the Penal Code; [p. 
560, col. 1.] . f i 


(2) that the requisite criminal intent could be pre- 
sumed from his knowledge that his act was wrongful. 


.[p. 560, col. 2.] 


Appeal under s. 417 of the Code of Cri- 
minal Procedure, 1898, against the acquit- 
tal of the aforesaid accused by the Agency 
Sessions Judge, East Godavari, in Ses- 
sions Oase No. 5 of 1927 on his file. 

Mr. K. S. Vadarachari, for the Accused. 

. SUDGMENT.—The accused in this 
case was charged before ‘the learned 
Agency Sessions Judge, East Godavari, 
that he, onthe 19th of June,-1926, com- 
mitted mischief by setting fire to the 
thatched building of the Board Elementarya, 
School at Gurtedu, with intent to destroy \~ 
the same, an offence punishable under s. ` 
436° of the Indian Penal Code. The pro- 
secution casé is that the accused tcok a 
torch from the kitchen, ran to the building, 
put itto.the thatch and then threwit on 


_the roof of the kitchen and ran away. The 


thatch caught fire and the school build- 
ing was completely destroyed. The learn- 
ed Sessions Judge found that the accus- 
ed set fire to the school building but ac- 
quitted himon the ground that he was 
insane at the time when he did it and. 
was, therefore, incapable of forming the 
intention or of having the knowledge which 
forms an essential ingredient of the offence.. 
Against this acquittal the Crown has pre- 
sented this appeal. ` . e 
The accused is a smoker of ganja, 
There is evidence toshow that, asa re~ 
sult of this vicious habit he used to threaten 
to beat his father and children, and used to 
beat his wife and run away into the forest; - 
he would not take his food properly and. 
when he was. given ithe: would throw it 
away. The evidence also shows that he 
used to tear his clothes and wander about in. 
the forest. He was képt under observation. 
in the Central Jail at Rajahmundry for a 
fortnight. The Medical Officer who examin- 
ed him found no reason to prenounce him 
insane at that time. i ; 
The learned Public Prosecutor contends 
that the plea of insanity is not borne out by 
these facts, that at the most the evidence 
would only show that the accused used to ` 
get voluntarily intoxicated by smoking ganja 
off and on and that voluntary intoxication 
is no defence toacriminal act. -© -. 
The learned Vakil for the accuset argues, 
that the evidence is to the effect that ganja 
smoking has induced in the accused incapa 
Daag 4 
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city to understand the quality.or nature of 
his wrongful act, and hus produced in him a 
condition akin to that of delirium 
tremens in the case .of a drunken man and 
that, even if this is not the case, under s. 86 
of the Indian Penal Oode the accused can 
rely upon voluntary intoxication in defence 
when he is charged as inthis case with an 
offence of which ‘intent’ is a necessary 
ingredient, 

The onus of proving the defence afforded 
by B. 84 of the Indian Penal Code clearly 
rests upon the accused (See Queen-limpress 
v. Irapa (1)]. As regards the first conten- 
tion, we have no doubts that the evidence 
does not warrant a finding that the accus- 


-ed's habit of smoking ganja had induced 


in him a diseased state of mindso as to 


. make him incapable of understanding the 


m 


wrongfulness of his act. The Civil Surgeon 
found ‘no cause to pronounce him insane’; 
but according to his evidence the accused 
looked ‘nore sad than insane.’ Though 
smoking ganja might account for the queer 
things which the accused. used to do, we do 
not think that the factsin this’case, viewed 
in the light of well known judicial decisions 
such as Queen-Empress v. Venkatasami.(2), 
Queen-Emprees v. Lakshman Dagdu (3) and 
Queen-Empress v. Sakharam (4), are strong 
enough to give him exemption from the 
criminality of his conduct under s. 84 of 
the Indian Penal Code. The fact that he 
ran away after putting the torch to the 
thatch shows that at the time he commit- 
ted the offence he was conscious that 
what he was doing was wrongful. — 

As regards the second contention, the 


wording of s. 86 of the Indian Penal Code. 


lends some support to the argument ad- 
vanced before us. That section lays down 
that, in certain ‘classes of cases, the intoxi- 
cated pereon shall be liable to be dealt 
with as if he had the same knowledge as 
he would have had ifhe had not been in- 
toxicated ; but it doesnot provide that an 
intoxicated person shall be dealt with as 
if he had the same intent. The second 
part of the section speaks of knowledge 
only and omitsany reference to intent. 
Whether this omission is intentional. or 
not, as pointed out by Mr. Mayne, it may 
be due to thefact that in the majority 
of cases the question of intention is mere- 


Un. Or. O. 818; Or. Rg. No. 64 of 1895. 
8 a i. 459; 1 Weir 49; 4 Ind. Dec. (N, s.) 669, 
(8) 10 B. 512; 5 Ind. Dec. (N. B.) 731, 
4 14 B. 584; 7 Ind. Deo, (N. 5) B41, 
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ly the question of knowledge. If the 
accused knew what the natural consequences 
of his act were, ordinarily he must be 
deemed tohave intended to cause them 
[See In re Mandru Gadaba (5) per Ayling, 
J.J). Though ordinarily intention is to be 
inferred from knowledge, there may be 
cases where intent must be found as a 
fact and cannot be assumed, in which cases 
voluntary drunkenness may be relied on 
to show that the required ‘intent’ is ab- 
sent, In England it will be a question in 
such cases for the Jury to decide whether 
having regard tothe mental condition of 
the prisoner, the general inference of in- 
tention from knowledge can reasonably 
be drawn. This we think -is the utmost 
that could be said in favour of this con- 
tention. Even according to this restricted 
interpretation, in this case, the evidence 
makes it clear that, in spite of the ganja 
smoking the accused had the requisite 
criminal intent, because as soon as he 
put the torch to the thatch he ran away. 
He knew thatthe act he was doing was 
‘a wrongful one and from this knowledge 
we car assume thet he must have had the 
criminal ‘intent’ requisite for the offence. 
Further, the evidence shows that the accus- 
ed himself was a’school master in the same 
school for about a year and that, when his 
father who had retired from the school 
found that his son was behaving badly, 
he (the father) made a report asking for 
his son-six months’ leave. The accused 
must have apprehended that the result 
of the report would be the termination of 
his connection with the school and, there- 
fore, he must have deliberately set fire to 
the building to show his annoyance. 

-In view of the evidence, the gist of 
which we have set forth above, we do not 
think that the plea of insanity has been 
established in this case. 

We must, therefore, set aside the acquit- 
tal of the accused and convict him of the 
offence under s. 436 of the Indian Penal 
Code with which he was charged. and 
sentence him to undergo one year's rigor- 
ous imprisonment. We order accordingly 

Vv. N. V. Acquitial set aside, 

A. N. A. 


(5) 30 Ind. Cas. 451; 38 M, 479; 16 Cr, L, J. 627, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDES No. 278 
_ oF 1925, 
March 30, 1927. 5 
Present :—Mr. Justice Mukerji and 
Mr. Justice Roy. | 
TAMIRANNESSA BIBI AND ANOTHER 
AUOTION-PUROHASERS-— APPELLANTS 
. Versus 
KAOHHIMAN BEWA AND oTHERs— 
`. AppLidsSNTS—RESPONDENTS.. 
Bengal Tenancy Act (VIII of 1885), s. 178 (8)—Civil 
Procedure Code (Act V of 1908), s: 4?—Rent. sale set 


aside—Auction-purchaser, appeal by,” whether com- 
petent, 


. No appeal lies at the instance of an auction- 


purċhaser whose sale has been setaside under s. 173, 
cl. (3) of the Bengal Tenancy Act. [p. 563, col. 1.] 
-[Case-law referred to.] 


No appeal is allowed against an order under 8. 173,, 
cl. (3), Bengal Tenancy Act, by any provision of the 


Act itself and this section is not included in the list 
of orders made appealable as'such by the Code of 
Oivil Procedure. The only way in which an order 
under s.173, cl. (3), Bengal Tenancy Act, may be 
regarded as an appealable one is by treating it as 
one made under s. 47 of ‘the Civil Procedure Code 
aud thus satisfying the definition of a “decree” 
under that’ Code and: being thus appealable as such. 
[p. 562, col. 1.] ` , KA 
_Appeal against an ordérofthe District 
Judge, Dinajpur, dated the 17th March, 


1925, reversing that of .the Subordinate 


sade of that District, dated the Zist June, 
4 : 


Mr. J. N. Roy and Babu Bansori Lal 
Sarkar, forthe Appellants. | TT 

Messrs. S.C. Maityand M, A. Quasem, 
for the Respondents. . 

: JUDGMENT. - 

Mukerji, J.—This appeal arises out of 
certain proceédings taken at the instance 
of some of the. judgment-debtors to set 
aside a rent sale. 
refused tó sét aside the sale. The Dis- 
trict Judge, on appeal, set it aside, The 
au aka awk have preferred this ap- 
peal. - 


‘The application to sêt aside the sale wasi 


under O.. KAI, x. 90, Civil Procedure Code, 
as’ well as under. s. 173, cl. (3), Bengal 
Tenancy Act. Under O. XXI, r. 90, Oivil 
Procedure Code, it was alleged that the 
sale-processes were-not duly served, and 
that there: was. material irregularity in 
publishing and conducting the sale and 
that ‘substantial injury in the shape of 


gross inadéqua¢y of ‘price’ resulted there- ~ 


from, As resting ons. 173, cl. (3), Bengal 
Tenancy Act, it was alleged that: one 
-of the judgment-debtors Taher Mahmud 
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Mandal, in collusion withthe dêcre2-holders, 
managed to purchase the properties in the 
benami of his daughters. 
The sale was held on the 5th October, 
1923. The present application wes origin- 
ally filed on the date the Courts re-opened 


_after the Dusserah Vacation and 30.within 


time. When so filed the auction-purchasers 
were not made parties therein. .On- the 
12th January, 1924, the auction-purchasers 
were added as parties, 

The Subordinate Judge held that ‘the 
application must be treated-as having, been: 
filed beyond time.- He held that the sale« 
processes were not proved to have been 
served, but thatthere was no reliable: avi 


_ dence to prove that the property was under- 


sold. He held further that the evidence 
fell far short of proving that the purchase’ 
was made by Taher Mahmud in tkebenami 


-of his daughtérs, though there wer-réasons 


to suspect that it was the case of a-benami: 
purchasé, . f 

The District Judge, on appeal, reversed 
thé decision of the Subordinate eudge by 
an order which. isnot very remarxable for 
its lucidity. He' found that Taher Mahmud. . 
bad. made thé purchase in’ the rames oft- 
his daughters. He held that tkere was 
material irregularity and that tas price’ 
fetched was inadequate: The.question of 
limitation-he appears to have left andecid- 
ed, He expressed himself somewlat loose- 
ly on this question—confusing an appeal 
with an application under O. XXI, r. 90, 
Qivil Procedure Code~in these words: 
“ As régards the appeal under ©. XXT, r. 90 
the auction-purchasers were not made par~ 
ties till after the 30 days’ time allswed by 
the Limitation Act. The petitionezs them- 
selves alleged that they, were nacessary 
parties and it is difficult,therefore, to:accept 
this contention that O. XXI, č. 90 merely 
démands that the auction-purchasers should 
have notice before the orders are passed, 
without making them parties, but it ape 
pears to bea perfectly possible interpreta- 
tion of O. XXI, r. 92. If correct. the aps 
peal: is not time-barred.” 

‘The respondents have urged that no 
second appeal-lies in this matte, The 
appéllants seek to justify the appeal first. 
ly om the ground that fraud. was alleged: 
by the judgment-debtors in theirepplica- 
tion for sétting aside the salé ani that, 
therefore, the question that was. decided. 
by the Subordinate Judge and the: District 
Judge fell within s, 47 of the Code: Thig 
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justification is not possible as, though a 
general a_egation of fraud was madein the 
petition, the evidence that was adduced 
and the order that the Subordinate Judge 
` passed dzalt only with fraud in publishing 
or condtcting the sale within the meaning 
of O. XII, r. $0, Civil Procedure Code— 
` for whic only one appeal is allowed by 
the law. It is next urged on behalf of 
appellane& that the question raised under 
s. 173, cl 3), Bengal Tenancy Act, involves 
a questien under s. 47 of the Code and 
that, therefore, a second appeal is compe- 
tent, . 
'. The ac:zhorities bearing upon this ques- 
Qion are >ot, quite uniform. It should be 

observed at the outset, that no appeal is 
allowed egainst an order under s. 173, cl. 
(8), Bengal Tenancy Act, by any provision 
ofthe Act itself. ‘and this section is not 


‘included=n the list of orders made appeal- . 


` able as steh by the Code of Civil Procedure, 
‘The only way in which an order under 
s. 173, ci (3), Bengal Tenancy Act, may be 
tegarded asan appealable one is by treat- 
ing it as cne made under s. 47 of the Civil 
Procedur= Code and thus satisfying -the 
definition of a “decree “ under that Code 
and being thus appealable as such. Mcoker- 
‘jee, J., dccussed this question very fully in 
>the cage-of -Joytara v. Ram Krishna Seal 
(1). and observed thus :—“ Our attention. 
was invited toa number of judicial deci- 
- gions whch are, perhaps, not easy to recon- 
cile. A detailed ‘examination of these 
cases is 2nnecessary, ab; in our opinion, 
an inflexible rule cannot be formulated: 
that an. order under s. 173 is or is not ap- 
pealable as adecree. The test to be ap- 
plied : ix the circumstances of each case is, 
whatis zhe true nature of the question 


raised, 221d who are the parties between’ 


whom is arises. The answer must depend 
largely apon the position of the applicant 
and the title he claims. Wemay observe, 
howeve>, that there are expressions used 
in some ofthe cases inthe books which 
may bexpen tocriticism.” The tests which 
the learned Judge laid down in that case 


were tc, viz.: (1) whether the question” 


raised & the application unders, 173 is 
one be-ween the parties to the suit in 


-` which fhe decree was passed or their re- 


presentatives, and (2) whetherthe question 
relates =>. the execution of the decree. The 


second ~estis obviously satisfied as, ifthe | 


p TIcd, Cas, 769; 18 O;L. J, 257; 15 0, W, N, 
A k k j : | 
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objection prevails, the sale must be revers- . 
ed and the {decree-holder must preceed 
to execute the decree again for its satisfac- 
tion.- The first test is also satisfied because 
if the question arises between the parties 
to the suit or their representatives, and 
relates to theexecution, discharge or satis- 
faction of the decree within the meaning of 
s. 47 of the Code, it dces not cease to be a 
question within that section merely be- 
cause the auction-purchaser, who was not 
a party to the suit, isa party to these pro- 
ceedings. Judged by these two tests alone, 
the order appealed from would fall within 
s. 47 of the Code and the appeal before 
us would be competent. Were the ques~ 
tion res integra I should have felt great _ 


‘difficully inholding that the appeal before 


us is not maintainable. 

But the authorities, which I have already 
said are not uniform, that have clustered 
round this point, bave laid down certain 
restrictions in’ the matter of appeals that 
may be preferred from an order passed 
under s. 173, cl. (3), of the Bengal Tenancy 
Act, The caees of Raghu Singh v. Misri 
Singh (2), Chand Monee Dasya v. Santo 
Monee Dasya (3), Harabhandhi. Adhikari v, 
Harish Chandra. Dey Pal (4), Hira Lal 
Ghose v. Chundra Kanto Ghose (5), Amir 
Rai v. Basdeo Singh (6), Sriram Chandra 
Sen v. Guru Das Kundu (7) and Mohima 
Chandra Neogy v. Jogendro Kumar Ghosh 
(8) have been discussed in the judgment 
of Mookerjee, J.,in Joytara v. Ram Krishna 
Seal (1). Of. these the more important 
ones and bearing -directly upon the cage 
before us are Chand Monee Dasya v. Santo 
Monee Dasya (3), Sriram Chandra Sen v. 
Guru, Das Kundu (7), Mohima Chandra 
Neogy: Y. Jogendro Kumar Ghosh (8) and 
Hira Lal Ghose v. Chundra Kanto Ghose. 
(5). In the first of these cases the applica- 
tion was made by one of the judgment: 
debtors and the heirsofa deceased judg- 
ment-debtor on theallegation thata third 
judgment-debtor had purchased the pro- 
perty in the name of his wife ; it was held 
that from an order setting aside the sale 
under 8.178, Bengal Tenancy Act no appeal’ 


@ 210. 825; 10 Ind. Dec. (N. 8.) 1181, 
3) 24 0O. 707; 10. W. N. 534; 12 Ind, Deg,- 
(x. B.) 1140, 
(4) 30. W. N. 184. 
jn 26 O. 539; 30. W. N. 403; 13Ind, Deo. (N. 6.) 


(6) 5 0. L. J. 204... 
(7) 3 0. W. N. civ (notes). 
(8) 3 0. W, N. xiv (notes), 


- within s. 244 of the Code. 
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lay at the instance of the auction-purchaser, 
In thesecond.case the application was by 
the judgment-debtors and the appeal also 
was by them; it was held that the appeal 
lay on behalf of the judgment-debtors, 
though it would not -lie on behalf of a 
third party. In the third case, the ap- 
plication was by a judgment-debtor and 
it was held that when there was an order 
under s. 173, Bengal Tenancy Act, an 
appeal would not lie at the instance of the 
auction-purchaser. In the fourth case it 
was pointed out that the question of a 
right 10 a second appeal does not turn 
upon who may happen to be the appellant, 
but upon whether or not the case is one 
This last men- 
tioned principle has evidently beenignored 
Bo far as the present question is concerned 
in the first three cases. There are other 
cases of this Court in which an appeal at 
the instance of the auction-purchaser has 
been .held to be incompetent, e.g., Durlav 
Pradhaina v. Mahomed Mainuddi Bepari 
(9)and Jadab Chandra Mukherjee v. Joy 
Gopal Bhathacharya (10) inthe latter of 
which cases Cox, J., on a review of the 
authorities said that the matter is no longer 
res integra, but the point must now be 


- regarded as settled. - 


Whatever may be my own opinion on 
the propriety or correctness of the proposi- 
tion that no {appeal would lie at the in- 
stance of the auction-purchasers I feel bound 
to follow the long series of decisions to 
which I have referred and following them 
I must hold that the appeal before us is 
not maintainable, The appeal accordingly 
is dismissed. | 


We have been then asked todeal with. 
the order of the District Judge in revision. 
The ground on which we are asked to do 
so is that his decision on the question of 
limitation is wrong. My own view of this 
question I have had occasion to express in 


- Civil Rule No 1048 of 1926 which I decid- 


ed on the 26th January, 1927, but assum- 
ing thatI am not right in the view that I 
entertain, I am not prepared, upon the 
findingsof fact which the learned Judge 
has recorded, tointerfere with his decision 


merely because he may have taken an, 


erroneous view of law on the question of 
limitation. This application accordingly 
must be rejected, ` 


(9) 13 0. W. N. o (notes), 
(0) 20 Ind, Oas., 191; 19 O, L J, 


7 
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As regards the appeal, in (view of the 
unsatisfactory character of the order ap- 
pealed from each party will bear its own 
costs, 

Roy, d.—I agree. 

N.H, i f Appeal rejected, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Deonna No. 671 
oF 1925. 
November 14, 1927, ay 
Present:—Mr. Justice Kulwant Sahay 
and Mr, Justice Macpherson. 
DWARIKA NATH KARMAKAR— 
DEFBNDANT—APPELLAYT 
f ` Versus ; 
JASODA DEVI—PLAINTIFF AND `- 
NANDU GOPE AND OTAERS— 
: RESPONDENTS. . 
Chota Nagpur Tenancy Act (VI of 1908), s. 208— 


Sale under rent-decree—Rights of | purchaser-—Usu--— 


fructuary- mortgage and lease to mortgagor—Decree 
for rent—Ezecution sale—Equity of redemption, 
whether passes to purchaser. 

A sale under s. 208 of the Chota Nagpur Tenancy 
Act can only pass the interest of the judgment- 
debtor inthe tenancy in respect of which the rent 
decree is passed. [p. 564, col, 2.] | 

A executed a usufructuary mortgage to B 
and on the same date executed a: kabuliyat 
to B for.a period of five years in respect of ‘the 
property covered by the mortgage. A did not-pay 
the rent fixed in the kabuliyat. B sued for the rent 
and purchased in execution of his decree the right . 
of A -to remain in khas possession of the land. A- 
sold his rights subsequently to C who sued for 
redemption. B contended that he had acquired the 
equity of redemption by his purchase: : 

Held, that what was sold and intended tobe sold — 
in execution of the decree for rent obtained by B was 
only A's right to remain in possession for the re- 
maining period of the term under the kabuliyat, and 
‘that C was entitled to redeem B. [p. 561, col. 1.] 

Appeal from a decision of the District 
Judge, -Manbhum-Sambalpur, dated the 
21st March, 1925, confirming that of the Sub- 
ordinate Judge, Purulia, dated the 8th July, 
1924 i 


Messrs. A.B. Mukherji and Upendra 
Nath Banerji, for the Appellant. ` 

Mr. Atul Krishna Ray, for the Responda 
ents, T f j . N 
- JUDGMENT. : 

Kulwant Sahay, J.—This is an 
appeal by the defendant No. 1 and it’ 
arises under the following circumstances, 


- The defendants Nos. 3 to 7 executed a 


usufructuary mortgage in favour of defend- 
ant No.1 on the 26th January, 1914, fox 
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defendant No. 1 took a kabuliyat from the 
defendants Nos. 3 to 7 in respect of the 
property covered-by the mortgage-bond for 
a period of five years on the promise that 
the defendants Nos. 3 to 7 would pay him 
“45 maunds of paddy per year. The result 
was that although the defendant No. 1 
took the usufructuary mortgage of the 
property in dispute, he did not obtain 
actual possession thereof; but the mort- 
gagors continued in possession under the 
kabuliyat executed on the same date as the 
mortgage. The défendants, however, did 
not pay the rent fixed under thé kabuliyat 


~and, the defendant No.1 had_to bring a 
‘suit against the. defendants Nos. 3 to 7: 


for realisation of the rent. This suit was 
jnstituted. sometime in 1915 anda rent 
decree was passed and in execution of 
_ the decrée the interest of the defendants 
Nos. 3.t0 7 was sold and purchased by 
the- defendant No. 1 onthe 13th November, 
1915, and the defendant No. 1 obtained 
possession in December, 1915. 

-The important question to be decided 
im the present appeal is as to what was 
~ the interest which was sold in execution 
of this decree. Subsequently the defend- 
ants Nos. 3 to 7 instituted a suit against 
the defendant No.1 to set aside the mort- 
gage on the-ground that the property 
mortgaged was the right of a raiyat ina 
` holding and that sueh # mortgage was 
invalid: under. the provisions of the Chota 
Nagpur. Tenancy Act. 
missed on the ground that the property 


mortgaged was nota raiyati holding but- 


a tenure. . The defendants Nos. 3 to 7.then- 
sold. their equity of redemption to the 
present plaintiff who instituted the present 
suit for redemption of the mortgage of 
the 26th January, 1914. - 

` The defence of the defendant No.1 was 
that the equity ofredemption had already 
been sold in execution of the decree ob- 
tained by him in 1915 and that the plaint- 
iff’s purchase of the equity of redemption 
did not pass any interest to him as noth- 
ing was left tothe defendant No. 3 after 
the sale of November 1915. 

Both the Courts below have held that 
what was sold was the right of the dė- 
fendants Nos. 3 to 7 toremain in pos- 
session under the kabuliyat of the 26th 
January, 1914, and the equity of redemp- 
tion was not sold. in execution of- the 
decree Giang by the defendant No. L; 


DWARIKA NATH KARMAKAR 9, JASODA bei. 
og sum of Rs. 500. On the same date the’ 


This suit-was. dis-. 
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The plaintift’s suit for redemption was, 
therefore, decréed. 

In this second appeal -on behalf of 
thé defendant No. 1 it is contended that 
the relationship created by the kabuliyat 
was not that of. a landlord and tenant 
but the relationship between the parties 
was that of a mortgagor and mortgagee 
and that the decree obtained by 
the defendant No. 1 was not a rent 
decree and what was sold was not a 
raiyati interest which the defendants Nos, 
3 to 7 never had, but, what was ac- 
tually sold was the’ equity of redemp- 
tion which the defendants Nos. 3 to 7 
had under the mortgage of 26th Janu- 
ary, 1914. -It is, therefore, contended that 
what was purchased by the defendant 
No. V was the equity of redemption. It 
is conceded that the sale, if it was a 
sale of the equity of redemption, was 
irregular. It was a voidable sale and it 
is contended.that- the remedy of the plaint- 
iff or his predecessor-in-title was. to. 
bring a suit to set aside the sale and 
‘that such asuit was barred, and, thére- 
fore, the present suit is also barred, 
Now, in order to decide whether ‘the 
suit is barred by limitation, the question 
to be decided is as to what was sold 
in November, 1915. The best evidence as 
regards the nature of the title which 
was acquired by thedefendant No. 1 by. 
virtue of-his purchase of Novémber 1915 
is the salè certificate. The sale certificate 
describes the property as “the right to 
possess khas.” It is contended that this 


which the defendants Nos. 3 to 7 had wasto - 
redeem thé mortgage. ‘Iam of opinion 
that such a construction cannot be placed 
upon the sale certificate. The sale pur- 
ported to be effected in execution of a 
rent decree under the provisions: of s. 208 
of the Ohota Nagpur Tenancy Act and a 
salé undér s. 208 of the Ohota Nagpur 
Tenancy Act can-only pass the interest of 
the judgment-debtor in the tenancy in 
respect of which the rent decree was 
passed. It may be that the position of 
the defendants Nos. 3 to7 was not that 
of an under-tenure-holder or am under- 
raiyat under the defendant No: 1; but as 
between the defendant No. 1 and the de- 
fendants Nos. 3 to 7 the relationship, which 
the defendant No. 1 himself_asserted did 
exiat, was that of landlord and tenant 
and he purported to bring a suit for reni 
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in the Revenue Court under the rent law 
and purported to sell the interest of the 
defendants Nos. 3 to 7 as tenants under 
him. The sale certificate goes to show that 
what was sold was theright of the defendante 
Nos. 3 to 7 to remain in possession of the 
land. This evidently referred to the right 
which the defendants Nos. 3 to 7acquired 
under the kabuliyat of the 26th January, 


1914. Thedefendant No. 1 never purport-' 


ed to sell the equity of redemption and 
he did not by his purchase acquire the 


equity of redemption. What he acquired - 


was the right to remain in possession for 
the remaining period of the term under 
‘the kabuliyat of the 26th January, 1914. 
„This is the finding of both the Courts 
below, and in my .opinion this is the 
correet finding. Having regard to this 
finding it is not necessary to discuss the 
cases referred to by the learned Advocate 
for, the appellant as those are cases in 
which it was the equity of redemption 
which the decree-holder purported to 
soll, and the question arose as to whether 
the relationship between the parties was 
„that of a mortgagor and mortgagee or that 
of a landlord and tenant. In the presant 
casa the equity of redemption was not 
intended to be sold and was not, as a 
matter of fact, sold. ~ i . 

The appeal is dismissed with costs, 

Macpherson,J.—Iagree, | 

ALN. A. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 
JUDIOLAL MISOELLANEOUS Case No. 28 
oF 1927, 
August 23, 1927. 
Present:—Mr. DeSouza, A. J. O~ 
Firma or KHEMOHAND RAMDAS— 
. APPLICANTS _ 
VETSUS 
UDHAVDAS VARANDMAL—Opponent, 
Arbitration Act (IX of 1899), s. 19—Contract note 
referring to agreement containing submission clause 
—Signatory of such contract note, whether party to 
submission—Threat of legal proceedings by defendant 
prior.to suit, effect of—Readiness and willingness to 
refer, what AS At the time the proceedings com- 
mence and ‘taking any steps in proceedings”, meanings 
. of—Intimation to Court of intended application for 
stay, tf amounts to taking step. ar 
-Wherea contract noté contained a printed clause at 
the end to the following effect + ‘Subject to the terms 


A 
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of our printed agreement which-you have read and .. 
accepted. Even if you have not signed the agree- 
ment you shall be bound by the terms, and this’ 
printed agreement contained a submission clause: 

Held, that there was a valid and subsisting sub- 
mission to refer the disputes between the parties to, 
arbitration even though the said printed agreement 
which ,contained the submission clause had not heen 
signed-or read by the executant of the contract: [p. - 
566, colf2.| ` Sia 

Henderson v. Stevenson (1) and Richardson v, 
Rowntree (2), distinguished. 

The time with reference to which the readiness and 
willingness to refer disputes to arbitration within 
the meaning of s. 19 of the Arbitration Act 
is to be determined is the time when the other 
party brings a suit and the applicant for stay is 
called upon to appear and answer and though he 
has previously threatened legal proceedings, he has 
a locus penitentie till the time comes for him: to 
appear’and answer the summons ina suit brought- 
against him, [p. 567, col. 1.] 

Anglo Persian Oil Co. Lid. v. 
(3), relied upon. `` 

An intimation to-the Court. that the defendant 
wants toapply for stay ofthe suit brought against 
him under s. 19, Arbitration Act, is not taking 
any steps.in the proceedings so as to debar such party 
from applying for stay. [p. 568, col. 1.] | 
` Bhowanidas Ramgobind v. Pannachand Luchmipat 
(5), relied upon. - h , S 

Fleming Shaw & Co. v. Haji Yusif Ellias (4), dis- 
tinguished. h , y 

Mr. Kodumal Lekhraj, for the Applicants, 
Mr. P. S. Shahani, for the Opponent. 
ORDER.—This is an application under 
s. 19 of the Indian Arbitration Act, IX g 
1899, to stay proceedings in Suit No, 523 o 
1926 on the file of the Oourt of Small 
Oauses,. Karachi. of ; i 
It appears that the applicant and the 
Opponent entered into certain forward con- ` 
tracts for the purchase and sale of wheat, 
Cotton, ete, These contracts were negotiat- 
ed by a broker and signed in foil by the 
opponent and in counter-foil by the broker, - 
the counter-foil being delivered to the 
opponent and:the foil being retained by the 
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‘ broker to be Handed over to the principal. 


` The.several headings in the contract note 
in foil and in counter foil are printed in 
English; but the details ara written up in 
Sindhi in the Bania Sindhi characters, 
There is a clause printed at the end of the 
contract note to the following effect. 

“Subject to the terms of.our printed 
agreement which you have read and accept-- 
ed. Even ifyou have not signed the agree- 
ment you'shall be bound by the terms.” 

It appears that differences arose between 
the applicant and the opponent on the 
account on the several contracts entered | 
into between them, each party claiming 
that the other was indebted tohim. The 
applicant claimed that.a sum of Rs, 150-11-0 
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‘was due to him and-on the 23rd July, 
1926, gave a notice to the opponent demand- 
ing payment of the money within 24 hours 


failing which, a suit would befiled against | 


him. The opponent repliedin his letter 
dated the 28th July, 1926, that a consider- 
able amount on the contrary was due to 
him from the applicantand if the applicant 
failed to pay within 48 hours asuit would 
be filed against him. Accordingly the 
' present suit was filed by the opponent to 


recover a sum of Rs. 376-10-3 from the. 


applicant in the Small Causes Court on 13th 
September, 1926. ` 

Summons was served upon the applicant 
to appear and answer on the l0th 
January, 1927, On that day it appears 
from the diary of the case that the applicant 


appeared in the Small Causes Court by- 


Mr. Manghanmal, Pleader, who intimated 
that he wished to apply for stay. The case 
‘was accordingly :adjourned to the 26th 
January, 1927. On that day and on a 
later adjourned date of hearing the case 
could not .be reached. Meanwhile, on the 
2nd February, 1927, the applicant filed in 
this .Court the present application for stay 
under s. 19ofthe Indian Arbitration Act 
on the ground that the contracts were 
entered into subject to a submission clause 
and thatthe matter should, therefore, be 
referred to arbitration. 
` The application has been vigorously 
‘ opposed by Mr. Shabani on three grounds. 
In the first place, he contended that there 
was novalid and subsisting submission 
clause appearing in the agreement form 
and if there was one the’ opponent was 
never made aware of it. Mr. Shahani 
argued that the spbmission clause forms 


-. part of-a printed agreement to which no 


doubt, a reference is made in the English 
portion ofthe contract -note which oppo- 
nent hassigned, but as he is ignorant of 
English, neither the knowledge of the 
proviso written in English in the contract 
note nor of the submission clause embodied 
in .the printed’ agreement to which the 
proviso makes reference can be imputed to 
the opponent. 

Whatever may have been in the mindof 
one of the contracting parties the other 
party was not made aware ofit. There 
was no consensus ad idem in the mind of 
both the contracting parties and hence 
Mr. Shahani argues there was no binding 
submission clause by which the opponent 
can be held to be bound. 
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In support of his contention Mr. Shahani 
cited a number of rulings fromthe Eng- 
lish Courts of which I need only mention 
Henderson v. Stevenson (1) and Richardson 
v. Rowntree (2). I venture to think that > 
those eases are clearly distinguishable. “It 
is nota case here of a note made in very 
small print ina corner ofa passenger's 
ticket which could-only be seen when the 


_ticket is unfolded. The reference to the 


printed agreement is in the most pro- 
minent part of the contract note. It is 
no answer to say that as the opponent 
was ignorant of the English language and 
as the details of the contract filed in 
Sindhi in the Hindu Sindhi characters. 


. formed a complete contract by themselves \_ 


he remained in ignorance of the terms 
printed in English. Mr. Kodumal on be- 
half of the applicant relies upon the 
circumstanee that in another similar 
contract with a different principal the 
matter wasreferred to arbitration as dis- 
proving the allegation of the Opponent 
that he remained in complete ignorance 
about the submission clause. No doubt 
the fact, that this was one of a series of’ 
similar contracts which the opponent has 
negotiated with several brokers on terms 
well known to the bazaar would throw 
strong suspicion onthe air of innocence 
about the submission clause which the 
opponent assumes, but supposing that he 
did remain ignorant it was through his 
own fault. By the fact that he affixed his 
signature to: a document written in 
English of which the clause now disputed 


. Was an important clause obviously he was 


put up onhis enquiry as to.the meaning 
of the printed matter. And if he did 


.not take steps to ascertain the meaning 


he cannot 
liability he 
negligence. 

The next point taken by Mr. Shahani 
was that the applicant is not entitled to a 
stay under s. 190f the Indian Arbitraticn 
Act because at the time when the pro- 
ceedings were commenced he was not ready 
and willingto do all things necessary to 
the proper conduct of the arbitration. 
This argument is based upon the fact 
that inthe notices given by the applicant 
to the opponent on 23rd July, 1926, the 
demand. for payment within 24 hoursis | 
(1) pas L. (Sc.) 470; 32 L. T. 709. 


(2) (1894) A. O. 217; 63 L. J. Q. B. ae 6R 95; 70 Lr 
T. 817; 58 J. P. 493; 7 Asp. M. O. 4 


claim to be exempt from 
incurred through his own 
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accompanied by a threat that failing pay- 
ment a suit will be filed against you. 
Mr. Shahani argued that a threat to take 
the opponent- to. the Law Oourts was an 
implied refusal to have the matter settled 
by arbitration. . i : 
In my opinion there are two fallacies 
‘underlying this argument, A threat to 
file a suit does not necessarily mean that 


the party giving the threat is unwilling - 


to have the matter referred to arbitration. 
A threat to resort to a Civil Court might 
have some effect upon the debtor to compel 


payment. But an intimation thatthe 
matter will be referréd to arbitration 
would have no such effect. What the ap- 


plicant evidently intended to do was to 
hold outa threat which might induce the 
opponent to comply with his demand. - 
He did not thereby indicate any unwill- 
ingness to submit to arbitration. In the 
second place there is nothing to show 
that the applicant was not ready and 
willing to have the matter referred to 
arbitration at the time the proceedings 


“commenced. In the. -case of Anglo Persian. 


Oil Co. Ltd. v. Panchapakesa Ayyar (3) 
Schwabe, O. J., states the law as follows: 


` “The law provides that if ‘there is, 


a. submission for a reference to arbi- 

. tration, and a party chooses to bring 
his suit, the other party can then decide 
whether or not he will remain before 
the Oourt which he indicates by taking 
some step in the action, or whether he 
will avail himself of his contractual 
rights to have the dispute referred to arbi- 
tration.” 

-If this is the correct statement of the 
law there is no doubt that the time with 
reference to which the readiness and 
willingness of the applicant to refer to 
arbitration is to be determined is. the 
time when the opponent brought the suit 
and the applicant was called upon to 
appear and answer. Sothat even if the 
earlier threat of the applicant may be ad- 
versely construed against him as Mr. 
Shahani asks me to do, he had under this 
ruling a locus penitentie till the time 

“cama for him to appear and answer the 
summons inthe suit brought against him 
“by the opponent. I think, therefore, that 

- there is no substance in the second conten- 

_ tion urged by Mr. Shahani. 

(3) 76 Ind. Gas. 1011; 47 M. 164; (1923) M. W. N: 

772,18 L. W.752; 45 M. L. J. 653; A. IL R, 1924 Mad. 

336; 33 M. L. T. 103, © NG 
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Lastly, Mr. Shahani argued that thig 
application for-stay does not lie becausé 
the applicant had ‘after his appearance in 
the Small Cause Court in answer to ‘the . 
summons taken-some step in the proceed: 
ings, the step being that he applied for 
an adjournment to enable him to file this 
application for stay. Mr. Shahani relied . 
upon the ruling of Pratt, J. O., in Fleming 
‘Shaw & Co. v. Haji Yusif Ellias (4) where 
he distinctly laid down that an application 
made to the Oourt for postponement of the - 
hearing of the suit -is a step in -the pro--. 
ceedings within the meaning ofs. 19 of. 
the Indian Arbitration Act irrespective of | 
the intention with which the application - 
is made. Whether the applicant wishes 
to have further time to file a written. 
statement or to raiseas a` bar tothe suit 
thè agreement to refer to arbitration, in. 
either event his application is an appli- 
cation to invite the Court to do some 
thing which would enable him to es- 
tablish his defence. The learned Judicial 
Commissioner based his decision on the, 
summary of the law on the subject as 
stated in Halsbury’s Laws of England Vol. © 
I para 956 which is to the following effect: : 
“A party who makes any application 
whatsoever to the Court even though it ba 
merely an application for time, takes a-step: 
in the proceedings.” . Ars 
Mr. Kodumal argued that the law thus 
broadly laid down has been doubted in 
more recent decisions and referred to the 
general sense of the bar. He was, how- 
aver, unable to cite any authority or any 
ruling of a Bench of this Court or of a 
Single Judge where this statement of the 
law has either been- doubted or dissented < 
from. The bar when appealed ‘to did not 
assent to the view propounded by Mr. 
Kodumaland [ do not think that there. is 
any reason-to doubt that the law as laid 


“down by’ Pratt, J..0., in the ruling above 


cited is a sound law. - : 


There is, however, a.very important dis- 
tinction between the facts. of this case and 
the facts in Fleming Shaw & Co. v. Haji 
Yusif Ellias (4). In that case the Pleader 
for the applicant had appeared in the 
Small Oauses Court and applied for a 
postponement on the ground that the 
documents relating to the suit had to be 
discovered and that time allowed had been 
too short to permit of this being done, 


(4) 40 Ind. Cas. 81; 108. L, R. 190, 


kk 


388, 


The Pleader, therefore, made an application 
to the Oourt asking for an .adjournment 
with a view to study the documents, there- 
by ‘impliedly admitting that he submitted 
~ t0 the jurisdiction of the Court. As was 
. paid by Page, J., in Bhowanidas Ramgobind 
y. Panachand Luchmipat (5): 


“Any act in-the nature of an application ! 


tothe Court which indicates that a party is 
willing that the ‘suit should proceed, in my. 
opinion, -would be a step in -the proceed- 
ings within s. 19 of the Indian Arbitra- 
tion Act. The intention of the party is 
to be gathered from the nature of the ap- 
plication which is made, andif, having 
regard to the form of the application, the 
Court isof opinion thata step has been 
taken it will so hold, -notwithstanding that 
the party may in truth ‘and in fact have. 
no such intention, or that the application is 
coupled with a protest that the party desires 
that the matters in dispute should be re- 
ferred to arbitration.” 

Inthe present. case, however,as would 
appear from the diary there was no 
zapplication for an adjournment of any kind, 
There was merely an intimation by the 
Pleader to ‘the Court that an application 
for stay will be made to this-Court. Far 
‘from submitting for a moment to the jurig- 
«diction of theCourt,. the Pleader for the 
applicant at the very first opportunity 
-intimated his desire to disown that juris- 
diction. I do not think that by any- 
straining of language an intimation given 
to this effect can be construed to bea step. 
taken in the suit or proceedings. It would 
be far more correct to describe it as a 
-step in bar of thé suitor the proceedings. 

For these reasons L-am of opinion that 
‘there is no substance in any of the con- 
tentions argued with very great ingenuity 
“by Mr. Shahani on behalfofthe opponent. _ 

‘The application is accordingly .granted 
with.costs. 


P. B. A. Application granted. 
AN. A. : ` 
(5) 88 Tnd. 


Cas} 929; 52 O 453 af p. 461; A. IR. 
1995 Cal. 801. 3 | | 
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NAGPUR JUDICIAL COMMIS-. - 
‘SIONER’S COURT. 
Oiv Revision No, 186 or 1927. 
' ` Qetober 10, 1927. 

Present:—Mr. Findlay, J. O. 
SADASHEO KARTATKAR—PourcHasER— 
APPLICANT 

: versus ae 
NARAYAN—Jvpement- DEBTOR AND ANOTHER 
DercrBE-HoLDER — RESPONDENTS. 

` Civil Procedure Code (Act V of 1908),s. 115, 0. KAT, 
r. 89-—-Auction-sale—A pplication to set aside sale— 
Deposit not made within 80 days—Order, whether 
open to revision—Provisions of Ọ. XXI, r. 89, ĉon- 
struction of. ` > 

The provisions of O. XXI, r.89, Oivil Procedure 
Code, are to be strictly complied - with, being of the 
nature ofan exceptional concession allowed to the 
judgment-debtor, and -an auction-sale -cannot be set 
aside under the section unless the necessary amount 
is depogited within thirty days “from.the date of the - 
sale, s ` $ A t 
If a Court accepts a deposit and sets, aside a 
sale, even though -the applicant did not conform 
strictly to the provisions of O. XXI, r. 89, it exercises 
a jurisdiction which is not vested in it by law and its 
order is liable to be set aside in revision under s. 115 
of the Oivil' Procedure Code. . Mj 

Nilkanth v. Yeshwant (1) and Yad Ram v. Sunder 
Singh 12), distinguished. | š : 
, Qivil revision against an order of the 
District Judge, Nagpur, dated the 23rd 
March, 1927,in Miscellaneous Appeal No, 32 
of 1926. - i 

Mr. M. R. Bobde, for the Applicant. 

Mr. D. R. Buxy, for the Respondents. 

ORDER.=The facts of this case are 
‘sufficiently clear from the lower Courts’ 
orders. Ido not think the learned Dis- 
trict Judge was correct in applying the 
decision in Nilkanth v. Yeshwant (1) to the 
facts of the present case. In the first place, 
dit is perfectly clear that the total amount 
liable to be deposited under r. 83 of O. XXI, 
‘Civil Procedure Code, was not deposited 
within 30 days of the sale. I dofot think - 
there is any -ground for supposing that in 
this connection the judgment-debor, non- 
applicant No. 1, was misled by the mistake 


_intheproclamation of the sale. Thè pro- 


visions of y. 89 of O. XXI are to be strictly 
complied with, being of the nature of an 
exceptional ‘concession allowed to the 
judgment-debtor. Here, - there was no 
strict compliance with the rule in question, 
Still further, there was no unequivocal 
-acceptance by the decree-Holder of the de-. 
posit somade. On the contrary, the order- 
sheets of 26th April, 1926, and 26th July, 


. 1926, show that the judgment-debtor was 


‘only allowed to deposit the amount -at his 
(l) 65 Ind’-Oas. 331; 18 N.L. R. 194; A.I R. 1922 
Nag. 248. : , . : 


< 
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own risk -and the money, so to speak, was 
only provisionally received. I cannot, 
therefore, regard the decree as having ‘been 
satisfied, and even were one to adopt the 
somewhat wide principle laid down by 
Kotwal,.A.J.0.,in Nilkanth v. Yeshwant 
(1) above quoted, I do not think it can be 
predicated of the present case that the 
Court's power to execute the decree had 
ceased. Macnair, A. J. O., in his judgment 
in Miscellaneous Appeal No. 43 .of 1925, 
decided on 13th September, 1927, has seen 
cause to differ ‘from the decisions of 
Kotwal, A.J. C., which is an officially re- 
ported case, but I do not think it necessary 
in the present case to go into the further 
“questions involved for the simple reason 
that, in my opinion, r. 8) must bestrictly 
construed, andin this case there was no 
complete . compliance with the provisions 


` contained therein. 


I donot further think that the case was 
one in which the Court could rightly have 
‘had recourse to the provisions contained in 
8. lőlof the Oivil Procedure Code, nor 
did, in my opinion, the equities of the case 


call for any such resort to the provisions . 


mentioned, even were this course permissible. 
‘In my opinion, therefore, the case was one 
in-which the Oourt was bound to confirm 
the eale. ‘In supposing that it had author- 
ity not to doso and instead, to accept the 
deposit made ‘by the judgment-debtor, it 
exercised a jurisdiction -which was not 
vested in it and it is, in my opinion, the 
duty of this Court to interfere, The facts 
of the decision in Yad Ram v. Sunder 
Singh (2). which has been quoted on be- 
half of the non-applicant No. 1, were -high- 
ly peculiar and I am unable to acgept the 
contention offered by the latter that’the 


present application for revision Mees Ge was brought by the plaintiff, who is the 


lies hoe ee 

In my opinion, therefore, the present re- 
vision application must succeed. ‘The 
order of the lower Appellate Court is set 
aside and the order of the first Court, dated 
30th October, 1926, confirming the sale is 
restored. The non-appli¢ant No. 1 (judg- 
ment-debtor) must bear. the applicant’s 
costs both in this Oourt and in the 
lower Appellate Court. I fix Rs. 20 as 
Pleader’s fees. 

G. R. D. Application allowed. 


. (2) 74 Ind. Cas. 778; 45 A. 425; 21 A. I. J. 313; A. I. 
R. 1923 All. 392 (F.B.). S ahi 
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OUDH CHIEF COURT. - 
Srconp Rent Appgat No. lor 1927. 
September 14, 1927, | 
„| Present;—Mr. Justice Hasan. 
JAGANNATH—PtatntirF—APPELLANT 


` VETSUS 
-UMRAI SINGH AND orazrs—Dzrenpants~ 
RESPONDENTS. 

Oudh Rent.Act (XXII of 1886), s. 108, cls. (15), (16) 
—Suit by Lambardar for share of revenue under 
cl. (16)—Plea of agreement to collect srém joint estate, 
whether avatlable—Absence of prejudice, effect of. 

In a suit by a Lambardar under s. 108, cl. (16) of 
the Oudh Rent Act for arrears of revenue due for 
the defendant's share, the defendant pleaded that 
there was an agreement between the parties that the 
Lambardar would make collections from a certain 
Portion of the joint estate to recoup himself for the 
‘defendent’s share of revenue and that this arrange- 

-ment had been acted upon for a number’ of years. 


The agreement was upheld by the Courts below. 

appeal it was contended that the conclusion 
which the Courts below had arrived at could be 
reached only ina suit under cl. (15) of 6.108 ofthe 


ct: : ` 5 

Held, that the decision of the lower Courts- was 
-not liable te be set aside on this ground inasmuch 
-as the method of trial of the broad issue of the de- 
fendants’ liability adopted by the lower Courts had 


‘not prejudiced the plaintiff, 

Second rent appealj from’ the judgment 
of the Third Additional ` District Judge, 
Lucknow, dated the 9th April, 1927, con- 
. firming that of the Honorary Assistant 

Collector, First Class, Unao, dated the 5th 
- March, 1926. 

Mr, D. K. Seth, for the Appellant, 
Mr. H. Husain, for the Respondents, 


- SUDGMENT.—Thisis the plaintiff's 
appeal from the decree of the Third Ad- 
ditional District Judge of Lucknow dated 
the 9th of April, 1927, affirming the decree 
~ of an Assistant Oollector of the First Class 
of Unao, dated the 5th of “March, 1926. 
The suit, out of which this appeal arises, 
. Lambardar, for the recovery of Rs. 240 ag 
arrears of revenue for the defendants’ share 
in village Bichia Kori, District Unao, under 
cl. (16), s. 108 of the Oudh Rent Act, 
1886. The claim was resisted by the de- 
fendants as untenable. l : 
The lower Appellate Court in agreement 
‘with the Court of first instance has.come to 
the conclusion that there was an arrange- 
ment between the parties that the Lambar- 
dar would make collections from a ‘certain 
` portion of the joint-estate to recoup himself 
for the defendants’ share of revénue and 
. that this arrangement has been in force for 
the last 18 years. It was not disputed that 


PAN 
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the Lambardar had realized the profits of 
the portion of the estate. < 

It would appear from what has been stat- 
ed above that the matter has now been con- 
cluded by the finding recorded by the 
lower Court but the argument in ~- second 
appeal is that the conclusion at which the 
Courts below have arrived could only be 
reached in asuit for accounts under cl. (15) 
of s. 108 of the Oudh Rent Act, 1886, and 
not in a-suit under cl. (16)as the present 
suit was. 


come to the conclusion that the method of 


_ trial of the broad issue of the defendants’ 


liability followed by the trial Court has not 


in any manner prejudiced the appellant and. 


I agree with the opinion of the Court below. 
16 was further argued in support of the 
appeal that a decision between the parties in 
the year 1917 (Ex.A-l) was conclusive as to 
the amount ofrent of certain sir lands. I 
agree with the Courts below that the judg- 
ment relied upon is not conclusive as to 
what the amount of rent of certain portion 
of the joint estate shall be for all times to 
come. These were the only two points 
argued. ; 
. I dismiss the appeal with costs. 
ALN. A. Appeal dismissed, 


LAHORE HIGH COURT. 
Second O1vit APPEAL No. 1980 oF 1923. 
September 22, 1927. 
` Present: —Mr.e Justice Harrison and Mr. 
Justice Tek -Chand. ; 
(Chaudhri MASHUQ ALI) ASHAQ . 
ALI KHAN AND OTRERS—DEFENDANTS— 
f —APPELLANTS 


versus 

MOHAMMAD SHAFI ALI KHAN anp 
. OTBERS— PLAInT1FFs—ReEsrONDENTS. 
_Mortgage—Redemption—Assignee of portion of equity 
of redemption—Suit for redemption of whole property 
—-Mortgagor entitled to redemption at date of decree 
—Subsequent disability, effect of—Costs of suit. 

An assignee ofa portion of the equity of redemp- 
tion is entitled to redeem the entire mortgage. 

A person who had a right to redeem at the time 
of the passing of a decree for redemption in his 


- favour and who had executed the decree and obtained 
. possession cannot be deprived of the fruits of such 


a decree merely because he lost his right to re- 
deem after the conclusion of the trial in the first 


. Court. 


The lower Appellate Court has 
‘fully considered this argument and has 


f1c6 L O. 19271 


A mortgagee who resists a suit for redemption on 
frivolous grounds is not entitled to recover his costs 
of the case. But where the opposite party also has 
been careless in not claiming redemption at the proper 
hour, the mortgagee should not be made to pay the 
mortgagor's costs. 

Second appeal against an order of the 
District Judge, Karnal, dated the 4th 
August, 1923, affirming that of the. 
Senior Sub-Judge, Rohtak, dated the 23rd 
May, 1922. h 

Mr. Balwant Rai, for Mr. Abdul Ghani, 
for the Appellants. 

Mr. Shamair Chand, for the Respondents. 


JUDGMENT.—The first point raised 
in this second appeal is that the plaintiff, 
who is.the assignee ofone half of the equity 
of redemption of certain land mortgaged 
to the defendants, was not entitled to 
redeem the whole. Counsel cannot serious- 
ly support this contention. The second 
point is that inasmuch as the plaintiff in 
consequence of other litigation lost his 
right to redeem atall after the conclusion 
of the case in the trial Court, the suit 
should now be dismissed, the change in his 
position being somehow treated as having 
retrospective effect. He was entitled to bring 
the suit when he did so. He was entitled 
to redeem when the decree was passed by 
thetrial Court and this subsequent disability 
cannot deprive him of the result of his _ 
victory. He has, moreover, as the record 
shows, executed his decree and obtained 
possession and it appears quite clear that 
this settles the matter so far as the present 
litigation is concerned. ; | 

The third and the only remaining point 
is the question of costs, Ia accordance 
with the terms of the mortgage the plaint- 
iff undertook to redeem in one or two 
months. He admittedly made a demand, 
but the demand was not made in either of 
these months, nor did he offer to redeem 
when the proper time shouldarrive. The 
suit was contested on many grounds by 
the defendant, and the trial Court and also 
the Appellate Court have penalised them 
not only by depriving them of their own 
costs, which such mortgagees ordinarily 
receive, but have also compelled them to 
pay the costs to the plaintiff whose careless- 
ness has been condoned and in a sense 
rewarded. While agreeing that the defend- 
ants’ conduct debars them from realising 
their own costs, we- can see no reason for, 
allowing the plaintiff to recover his costs, 
inasmuch as he hag admittedly not per- 
formed his duties in their entirety. 
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We, therefore, accept the appeal in so 
far only as to order thatthe parties shall 
bear their own costs throughout the liti- 


gation. For the rest the appeal is dismiss- 
ed, 


B. L. Appeal accepted in part. 


PRIVY COUNCIL. 

APPEAL FROM THE PATNA Hires Oourr. 
October 18, 1927, 
Present:—Viscount Dunedin, Lord Shaw, 

Lord Sinha and Sir Lancelot Sanderson. . 

Sri Rani CHATTRA KUMARI DEVI 
© _ —ÅPPELLANT 4 
versus i 
W. W: BROUCKB—ResponpenT.' |: 

Bengal Tenancy Act (VIII of 1885), s. 74—Abwabs 
~—‘Actual rent’ and ‘malguzari’, meanings of. 

The object of the whole series of enactments from 
the Regulations of 1791 to the Bengal Tenancy 

. Act of 1885 was to prevent, exactions’ from tenants 
beyond the rent specified in their patta, when there 
was one, and if there was no written engagement, 
beyond what was the rent actually payable, whether 
by verbal agreement or by virtue of custom. [p. 572, 
col. 2: p. 573, col. 1.] 

It must depend on the circumstances of each 
particular case - whether the sum claimed is really 
part of the rent agreed upon to be paid as considera- 
tion for the lease. .[p. 573, col. 2. 

The words actual rent in the above section of the 
Bengal Tenancy Act cannot be taken to mean either 
a fair and equitable rent or rent at customary or 
Pergana rates. [ibid.] ; = É 

The word ‘malguzari’ cannot be rendered as rent, 
much less as actual rent. It ordinarily means revenue. 
[p. 573, col. 1.] 
` Quere.--Whether the words actual rent in s. 74, 
Bengal Tenancy Act, 1885, are equivalent to the 
assul jama of the old Regulations. [p. 578, col. 2.] 

- Long use or custom cannot validate abwabs as 
an addition to the rent. [ibid.] 

Appeal from the judgmentand decree of 
the Patna High Court (Dawson Miller, O. 
J., and Foster, J.), dated the 5th January, 
1925, reported as 86 Ind. Cas. 597, modifying 
that of the Subordinate Judge, Muzaffer- 
pore, dated the 20th July, 1920. . 

e FACTS.—The appellant as the executrix 
ofher late husband, Raja Mohan Bikram 
Singh, the former proprietor of the Ram- 
nagar Estate, sued the respondent for 
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possession of thirty-six villages which her 
husband had let tohim, with arrears.of rent, 
compensation for use and occupation, and 
damages for breaches of covenants contain- 
ed in the lease. ~~ - 

The main question in the appeal . was: 
whether any, and what, portion of the money 
which the respondent had agreed by the 
lease to pay to the appellant's husband as 
consideration for the lease was irrecover- 
able as being an abwab imposed in addition 
to the actual rent within the meaning of 
the Bengal Tenancy Act of 1885. ` 

The trial Judge gave judgment and 
passed a decreein favour of the appellant. 
He held that the question whether the 


`. part of the rent attributed to the disputed 


items was in the nature of abwab depended 
primarily on the construction: of the lease, 


‘and decided that the lease clearly showed 


that the whole of the payments reserved 
were rent, A 

From that decree the respondent appeal- 
ed to the High Court’ of Judicature at . 
Patna. The learned Judges of the High 
Court differed from the trial Judge on 
the construction of the lease. The princi- 
pal judgment was delivered by the learned 
Ohief Justice, who summed up his conclu- 
sion-in the following words :— 

“Whatever difficulty may have arisen 
in the interpretation of the Regulations, 
the law as it now stands under s. 74 of 
the Bengal Tenancy Act appears to me to 
present no ambiguity. All impositions upon 
the tenants- under the denomination of 
abwab, mathat, or other like appellations in 
addition to the actual rent, -are illegal, and 
all stipulations and reservations for the 
payment of such are void, They cannot 
legally be exacted nor can the tenant 
legally bind himself by contract to pay 
them....In my opinion, it is clear beyond 
any reasonable doubt that abwabs, such as 
those mentioned in the lease, had been 
collected from the tenants long before the 
lease was executed, and were regarded as 
having the sanction ofcustom. I am also 
of opinion that on the proper construction 
of the lease the defendant undertook te pay 
them under the different denominations of 
abwabs, as set out in the Schedule, and as 
indicated inthe body of the lease, and not 
as partofthe rent which is described :ag 
malguzari....I hold that the only items re- 
coverable under this lease, apart from ‘the 
produce rent, are the first two named in 


the Schedule, namely, rent and road-cess, 


i 
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and thatthe decree should be varied by 
disallowing the other items.” 
Messrs. Lowndes, K. C,, and Raikes, for the 
Appellant: 
Messrs. De Gruyther, K. C., and Dube, for 
the Respondent. . 
In the -course of the argument before 
their Lordships, most of the cases referred 
cto in the judgments of the High Court [and 
reported as Broucke v, Chhatar Kumari 
Devi (1)] -were cited and commented on, 
Learned Counsel also referred to the “Fifth 
Report on East India Affairs, 1812", and to 
the definitionof abwab therein. given, name- 
ly, “Items of taxation, cesses, imports, 
taxes.’ This term is particularly used .to 
distinguish the taxes imposed subsequently 
to the establishment of the assul, or original 
standard rent, in the nature of additions 
thereto, 


Mr. De Gruyther, K. .C., eited Radha 


Prosad Singh v. Bal Kowar Koeri (2), where. 


the history of abwabs is traced. 
` JUDGMENT. 


Lord Sinha.—The. question in this. 


case turns on’ the construction of a lease 
‘dated - ‘the 22nd May, 1911, of 36 villages 
of the Ramnagar Raj in the province of 
‘Behar and.Orissa, granted by the Rajah 
‘to aMr. Broucke. | 

The material part of the lease is stated 


` inthe judgment of the Ohief Justice of 


Patna as follows :— 


` “T have let out 16-annas of the follow- 
ing 36 villages as per boundaries given 
‘below... at a consolidated annual jama 
of Rs. 15, 581-5- 0, being-the rent (malguzari), 
road “and embankment cesses, dues of 
priests (Mahal Uprohiti) and expenses -for 
obtaining aqquittance receipt (Farag 
Kharach), ete., in.addition to 513 -maunds of 
spaddy specified below, payable annually at 
‘a uniform rate under a thika patta, the 
“term whereof‘is given ‘below, and on receipt 
„of a kabuliyat, to Mr. W. J. Broucke. a 

At the end of the document is a schedule 


giving a list of the 36 mouzas and stating: 


in the case of each mauza the total annual 

“ jama “ and details of how it is made up, 
One instance will suffice. The firat mauza 
is Thath Mitia. The particulara there- 
‘under show, first of all, that the term is for 
15. vente from 1319 to 1333 F. Then follows 


(1) 86 Ihd. Oas. 597; 4 Pat. 404; (1925) Pat. 89; 6P, 
L. T, 331; A: I. R. 1925 Pat. 4 
(2) 17:0. 726; 8 Ind. Dec. ie =) 1026 (F. B). 
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‘and not as part of the rent, 
‘Ohief Justice took to be the meaning ‘of 
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alist of payments in respect of that mauza 
as follows ;— 


Rs. as. p. 
Malguzari _ 673 2 0 
Road cess ay 40 8 0 
Embankment cess 10 2 0 
Costs of acquittance 24 4 0 
Dasahara and Chait Nawmi 
Farmaish .., . 12 0 0 
Tika, Bheti, Guru Bheti ... 9 0 0 
Batchhapi, Jangla-is im- 
ngawisi > fais as ae 7 0 0 
Katiari K | w 4 0 0 
Dewani Dastur.. 24 14 0 
“Mahal Uprohiti 5 0 0 
Total ` ve 805 14 0 





Paddy 35 maunds. 

The total of Rs. 805-14-0 thus. arrived at 
is then treated as the jama eksala (annual 
rent), and is divided into four kists of 
Rs. 201-7-6 payablein Asin, Pous, Chait 
and Jeyth, : 

The ‘word “ malguzari” ` translated as 
rent in the High Court reeord, ordinarily 
means revenue, and is so rendered in Wilson's 


. Glossary. ; 
; The ` thief Justice of Patna was ‘of 
opinion that the last eight items of the list 


above had been collected as abwabs from 


‘the raiyats long before the lease was execut- - 


èd and were regarded as having the sanc- 


‘tien of custom, and he held (Foster, J., 
concurring) that on .& proper construction 


of the lease Broucke undertook to pay 
them as abwabs under the different denomi- 


‘nations as set out in the said schedule 


and asindicated iathe body of the lease, 
which the 
In that view 


“ malguzari "(the first item). 


“the High Court held that under -s. 74 of 
-the ‘Bengal Tenancy Act, the ‘lessor was not 


entitled.to recover the amounts covered by 
the items 3010 of the list, as being 
abwabs “in” addition to the rent payable 


‘under the lease. 


Section 74 of the Bengal T enancy Act, 
1885, enacts that “all impositions upon 
‘tenants under the denomination of abwab, 


-‘mathat or other like appellations, in addi- 


tion to the actual rent shall be illegal, and- 
all stipulations and reservations for the pay- 
ment of such shall be void.” 

That section hasa long legislative his? 
tory behind it from 1791 to 1885, which was 
referred to at the Bar, but to which it is 
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unnecessary to refer further than to state 
that the object of the whole series of enact- 
ments from the Regulations of 1791 to 
Act VIII of 1885 was to prevent exactions 
from tenants beyond the rent specified in 
their patta, when there was one, and if 
there was no written engagement, beyond 
what was the rent actually payable, whe- 
ther by verbal agreement ‘or by virtue’ of 
custom, 

There being a written engagement or 
lease in this case (the patta and kabuliyat) 
the only question is whether the actual rent 
payable. by Broucke as tenant tothe Rajah 
as his landlord is what that lease calls the 

“consolidated arinual jama ” of Rs.15,581-5-0 
plus 515 maunds fof paddy,, as the Sub- 
ordinate Judge -held, oronly a portion 
theréof, as the High Court held. 

Their Lordships are unable to endorse 
- the view taken by the High Court. 

Malguzari, whichis the first of the items 
composing the total yearly jama for each 
village, catinot be rendered as rént, much 
less as actual rent; noris there. any evi- 
dence to show that the amount of the 
‘malguzari was'thé actual rent, as distingu- 
ished from abwabs, paid by the ‘ cultivat- 
ing raiyats of thé villagé.. The. only dis- 
tinction apparént on the face of the lease 
is between cash rent and produce rent. So 


far as the former is concerned, ib: is im-~ 


possible to take thé ‘first item as being 
actual rént and the rest as abwabs when 
they are all included in the total, which 
is -expressly stated to be the annual rental 
payable in four equal cists, or instalments, 
specified in. figures. It is also to be noticed 
that the execution-clause of the patta, 
signed by the Rajah, is as follows :— 

“ Ezecutêd this jika-patta for a term of 
15 years in respect of 34 villagesand of 17 
years in respect of 2 villages in all 36 
villages at an annual jama of Rs.15,581-5-0 


and 515 maunds of fine, paddy to bé- 


realised from-yearto year.” 

Similarly the execution-clause of the kabi- 
liyat signed by Broucke is as follows:— 

“ Kabuliyat given by meon jama rupees 
fifteen thousand and five, hundred and 
eighty-one and five annas. only.” 

-Their Lordships agree with the Subordi- 
nate. Judge that Broucke was bound undér 
his’ engagement to pay the rent mentioned 
| therein- as the annual rental, and cannot 


evade this liability bédause the raiyats may 


not or do not pay him what they used -tó 
pay tothe Rajah, The question as to what 
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each raiyat was or is liable to pay as his 
rent is not before their Lordships, and they 
do not express any opinion upon it. 

A largenumber of cases decided by the 
Oaleutta and Patna High Courts were re- 
ferred to inthe judgments and cited at the 
Bar.. Their Lordships do not consider it 
necessary to refer to them beyond express- 
ing their agreement in the view that in 
each case it has to be ascertained whether 
the sum claimed is really part of the rent 
agreed upon to be paid as consideration for 
the lease. 

The case of Tilukhdari Singh v. Chulhan 
Mahton (3) was also referred to. In that 
case there was an old tenancy without any 
written contract. But the money claimed 
was: described in-the plaint itself as old 
usual abwabs, and the zemindar’s books of 
account produced: in the case showed that 
onthe face of those documents' the pay- 
ments.: made by the tenant were distingu- 
ished as (1) rent and (2) abwabs, ie., so 
much for rent, andso much for abwabs, . 
The latter were claimed on the ground that 
they. were payable by custom and had been, 
in fact, paid for a long time without objec- 
tion, It washeld that long. use or custom 
could not validate abwabs as an addition to 
therent. . 

A- somewhat novel argunient was advance 
ed on behalfof the respondent, viz., that 
the words actual rentin s; 74 of the. Ben gal 
Tenancy Act were equivalent to the assul 
jama of the old: Regulations, and that any 
stipulation to pay a rent which, in fact, 
exceeded what was the assul jama would 
be illegal to the extent-of such, excess, 
This would raise an issue of fact as towhat 
was the assul jama of the 36 villages—the 
subject-matter ofthe lease. Nosuch issue 
was raised in the Courts of. India, and, 
indeed; in no reported case does any such 
question appear ever to have been raised. 

‘Their Lordships would, moreover, point | 
out that the words actual: rentin B, 74 can- 
not be taken to mean, either a fair and 


` equitable rent or rent at customary or Per- 


gana rates, f 

“In their Lordships’ opinion: Broucke’ s 
actual rent under his lease is the sum of. 
Rs. 15,581-5-0.in cash and 515:maunds of 
fine. paddy, as found by the first Court, 
and their Lordships will, therefore, humbly 
advise His Majesty that the judgment of 


“the High Court should be reversed and the 


(3) 16-T, A. 152; 17 0, 131; 13 Ind. gus. 251; 5 Sar. P, 
O, J, 408; 8 Ind, Dec, (N 5.) 625: PeO 


574 
judgment of the Subordinate Judge restor- 
ed; with costs of this appeal and of both 
Courts in India. 

K. J.B. i 

Solicitors for the 
Watkins and Hunter. 

© Solicitors for the Respondent:—Messrs. W. 
W. Box & Co. | 


Appeal allowed. 
Appellant:—Messrs. 


LAHORE HIGH COURT. 
MISCELLANEOUS Frest Crvin APPEAL No. 1242 
< . oF 1927. 
“November 4, 1927. 
Present :—Mr. Justice Dalip Singh. 
-THAKAR SINGH—APPLICANT— 
APPELLANT 
versus ` 
HARDIT SINGH AND OTHERS— ÜREDITORS 
4 —RESPONDENTS. . ” 
Provincial Insolvency ‘Act (V. of 1920), 8. 10— 
Applicant when entitled to declaration of 
vency—Lnability to pay debts, proof of. 
For purposes of being declared insolvent all that 
an applicant need show is that ‘prima facie his debts 
“are more than Rs. 500 and tliat he is unable to pay 
the same. The fact that his father is a rich man or 
that his father allows him to cultivate some land is 
- not sufficient to show that he can pay his debts. 


Miscellaneous first appeal from an order 


ofthe Additional District Judge, Gurdas- 


pur, dated the 14th February, 1927, 
Mr. Bodh Raj Sahni, for the Appellant. 


JUDGMENT.—Thakar Singh, appel-. 


t, applied to be declared insolvent and 
a tnad District Judge rejected his 
application Holding that he was capable 
of paying his debts. There is absolutely 
no evidence on the record either of the 
existence of the debts or of his ability to 
pay or not to pay. The appellant, how- 
ever, put in a list in which he asserted 
that his debts amounted in all to Rs. 1,635 
and his assets} were jonly Rs. 15. Four 


Nos. 5 and 7, were relatives of the debtor 
and were notreally creditors at all. They 
did not, however, challenge the assertion 
about their own debts and these debts 
are by themselves sufficient to justify a 


petition in insolvency, ag they amount to- 


r 


f În re y sumur VENKATANARAYANA, 


insol- _ 


creditors contested this application alleging 
that two of the so-called creditors, namely, | 


ride 1.0. 192) 


Rs. 955 in all. ‘The assets of the petitioner 
are the Rs.. 15 worth of articles that he 
states in his petition plus the fact that he 


` is cultivating 7 ghumaons which evidently - 


have been given to him by his father for 
this purpose. There is no evidence to show | 
that the income of the 7 ghumaons is in 
one year sufficient to pay off all these 
debts. - | 
_ JI,-therefore, accept the appeal and remand 
the case back to the District Judge for 
decision after a full enquiry and evidence 
taken as tothe existence of the debts, and 
as to thecapacity of the appellant to pay 
or not to pay these debts. It must be 
borne in mind that if the appellant is 
concealing any property, that may be taken 
into account when the .question of his dis- 
charge comes up and if he has any property 
the income from which can be realised by 
him that income can be attached and the 
Court can see whether that is sufficient to ` 
pay off the debts. All that the would-be 
insolvent hasto show is that prima facie 
his debts are more than Rs, 500 and that ` 
he is unable to pay the same. The fact 
that, his father is a rich man, or that his 
father allows him to cultivate 7 ghumaons 
of land is not sufficient to show that he. 
can pay the debts alleged due by him, or 
even the unchallenged debts without further 
evidence, 5 

R. L. Appeal accepted; 

; Case remanded, 


—— 


MADRAS HIGH COURT. 

LETTERS Patent APPEAL No. 4 or 1927, - 

February 4, 1927, : 
Present:—Mr. Justice Ramesam and 
-. Mr, Justice Odgers. 
Inre MUSUMURIVENKATANARAYANA 
—Derenpant No. 8— APPELLANT. 

Civil. Procedure Code (Act V of 1908), O. XXXIV, 
r. 1—Mortgage—Suit for sale—Defendant, whether 
bound to raise question of paramount title. 

In a mortgagee’s suit for sale, the defendant is 
not bound to raisea question relating to paramount 
title. ot 5 

‘In re Krishnaswami Pathan (1), distinguished. 

Srimanta Seal v. Bindubasini Dasi (2), dissented 


from. 

Letters Patent Appeal against the judg- 
ment of Mr, Justice Devadoss, dated the 
6th September, 1926, and passed inS, A, 
No, 1859 of 1923," reported as 99° Intd, 


~~ 
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Cas. 468, preferred to the High Oourt against 
the decree of the Court of the Subordinate 
Judge, Rajahmundry, in A. 8: No. 98 


` of 1922 (A.S. No. 53 of 1922 on the file 


of the District Court, Gódavari) pre- 
ferred against that of the Court of 
the Additional District Munsif, Rajah- 
mundry, in O. 8. No. 15 of 1921 (O. 8. 
No. 596 of 1919 on the file of the Oourt 
of the Principal . District Munsif, Rajah- 
mundry). . 

Mr. G. Lakshmanna, for the Appellant. 

J UDGMENT.—Weagree with the view 
taken by Devadoss, J. of the cases cited 
by the appellant. Those relating to mort- 
gagor’s suits for redemption and posses- 


_ sion [such as In re Krishnaswami Pathan 


(1)] are distinguishable on the ground that 
the mortgagor seeks possession. As to 
the cases relating to mortgagee’s suits for 


_ Sale, it is true that some cases lay down 
. that, where the joinder has been made 


and a decree was passed on the paramount 


` title, it is not merely an irregularity which 


vitiates the finding. No case lays down 
that the defendant is bound to raise the 
question relating to the paramount title, 
We are not able to agree with the decision 
in Srimanta Seal v. Bindubasini Dasi (2) 
where no reasons are given for the view 
taken. 

The Letters Patent Appeal is dismissed. 





This appeal came on for final hearing 
on: 4th February, 1927. 

JUDGMENT.—The plaint alleged 
common. enjoyment by the family from 
1905 to 1919 and this was not denied by 


“the written statement. There is nothing 


in the new point. No changeneed be made 
in the judgment. 
Vv. N.Y. 
“ASN. A. 
(1) 8 Ind. Oas. 885; 9 M. L. T. 173, i 
(2) 76 Ind. Oas, 517; 38 O. L. J. .183; A. I. R. 1924 
Oal. 138, i : 
NAGPUR JUDICIALCOMMIS- 
SIONER’S COURT. 
Orvint Revision No, 271 or 1926, 
June 29, 1927. 
Present :--Mr. Hallifax, A. J. ©. 
SHRIBALABH BRAHMAN—P ainrirr—- 
APPLICANT 


versus 
GULAB MALI—Dzranpanr—Non- 
©  APPLIGANT. 
° Ctwil Procedure Code (Act V of 1908), 8. 151, scope 
pf-Ex parte decree against minor without appointing 


Appeal dismissed, 
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Be 
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guardian—Decree declared void—Power of Court to 
restore suit. - 

Where an ex parte decree obtained against a minor 
without appointing a guardian is declared void at 
the instance of the minor, the Court which passed 
the decree has inherent -power to restore the suit to` 
the file and_ to proceed with its trial from the 
beginning. [p. 576, col. 2.] 

Where there are direct provisions of the law by 
which justice can be attained and injustice avoided 
s. 151, Civil Procedure Oode, naturally has no applica- 
tion. Itapplies only when there are direct provisions 
of the law of procedure which lead to injustice. [p. 
576, col. 1.} i - i 


Application for revision of the order of 
the First Additional Sub-J udge, Second 
Olass, Harda, dated the 24th June, 1926, in 
Civil Suit No. 41 of 1929, i 

Mr. G. L. Subhedar, for the Applicant. 
Mr. K. V. Deoskar, for the Non-Appli- 
cant. 

ORDER.—Qulab Mali, the opponent of 
this and the two connected applications for 
revision, 18 an occupancy tenant of land 
belonging to the applicant Shribalabh 
Brahman. He attained majority on the 
29th of May, 1924. Onthe 15th of April, 1920 
Shribalabh filed a suit against him (O, 8’ 
No. 57 of 1920) claiming the amount of the 
second kist of rent for 1916-17 and the full 
rentof the two following years, The plaint 
described Gulab as fifteen years of age, 
which was very nearly correct, and asked 
for the appointment of his grandmother as 
his guardian for the suit. Notices were duly 
served, but there was no appearance for the 
defendant and the. Court passed’ an ex 
parte decree on the 15th of April, 1920, with- 
out having appointed any guardian for the 
defendant. 

In 1922 Gulab filed Oivil Suit No, 85 of 
1922 claiming a declaration that the rent- 
decree passed against him was void because 
he was still a minor and had not been re- 
presented in the suit at aH. A decree to 


` that effect was passed on the 6th of N ovem- 


ber, 1922; and an appeal against it naturally 
failed. $ 
In the same year Shribalabh filed two 
more suits for rent against Gulab, No, 41 of 
1922 on the 20th of February, 1929, about 
a month beforethe institution of Gulab’s 


- suit fora declaration in respect of the pre- 


vious decree, and No, 323 of 1922, on the 
8th of August, 1922, four or five months 
after it. That there was no fraudulent 
intention about this, at least when the suits 
were instituted, is proved by the excessive 
carelessness shown in describing Gulab nog 
only as a major in both suits but a8 twenty. 
one yearsold in February in one and ag 
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- forty in August of the same year in the > 


other. Summons in each case was served 
on Gulab personally, which, of course, he 
disregarded, and ex parte decrees for the 
rent claimed were passed on the 12th of 
June, 1922, a month after the first decree 


had ‘been declared void, and the 3rd of- 


October, 1922, a month before it. Like the 


first they. were both, declared void on the 


2nd of-May,- 1925, in a suit instituted by 
Gulab in 1923. | 

After wasting some months in appealing 
against this declaratory decree, in addition to 


the two years wasted in contesting the suit in . 


which it was passéd, Shribalabh applied on 

“the 5th of October, 1925, to have-his three 
rént-suita restored to the file and treated 
as still pending, under s.151 of the Civil 
Procedure Code. -That is an admission that 
this'could not be done under the provisions 
of the Procedure Code and a prayer that 
those provisions should be contravened, on 
the ground that that is the only way in 
which injustice can be prevented. The 
judgment of the lower Oourt is hard to 
follow, but at least it shows a complete 
failure to understand the position. Four 
arguments are set out as advanced against 
the granting of the application, and in the 
view that these “seem plausible enough,” 
the application is rej jected. 

The first argument is “that when there 
are express provisions of law dealing with 
a case s. 151, Civil Procedure Code, has no 

; application”. That is prefectly true in a 
sense, but a sense directly opposite to that 
in which it has been. understood. Where 
there are direct provisions of the law by 
which justice can be attained and injustice 
avoided, s. 151 naturally has no application. 
It applies only when there are direct pro- 

_ visions of the law of procedure which lead 
to injustice. 

The next two “arguments” are instances 
of direct provisions of the law which would 

_ be violated if the application were granted. 
But ‘the application is wholly one for, the 
violation of--provisions of the law and 
s. 151 says this can be done, though 
only in’ certain strictly limited circum- 
stances, (One of the provisions mentioned is 
that for setting aside an ex parte decree. 
is hard to see how that comes into thiscase.) 

‘The fourth argument is 
applications are granted they will nullify 


the effectofthé declaratory decrees passed, 


by: the’ Civil Courts.” That is certainly a 
correct description’ of the ` applications, ‘but 
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“that if the 
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it is no argument for or against them. If 
it were a reason for not granting them, the 
declaratory decrees ought never to have 
been passed, as they certainly nullified the 
effect of the previous rent-decrees. 

Gulab Malihas furnished many indications 
of the rent claimed in all three cases having 
been really due, particularly by failing to 
deny it in this Court even after time was 
allowed to him to ascertain the facts, if 
‘they were not knownto him already. But 
even if it cannot be assumed for the 
purposes of the present discussion that the 
rent claimed was really due, -it is at least 
certain that Shribalabh had a right to have 
that question examined when he filed his 
suits. 

Now it is clear that Gulab understood 
the whole matter when the first notice was 
served on- him in 1920. He was then four- 
teen or fifteen years of age, and in 1922 
filed the suit in which the rent-decree was 
set aside. It is probable ¿that he acted 
himself in the matter, perhaps under advice 
from others,but anyhow he himself or his 
guardian intentionally refrained from 
appearing in all the rent-suits for no pur- 
pose but that of allowing decrees to be 
passed in them which could be set aside 
on the ground of minority after the claims: 
were. time-barred. That is undoubtedly 
getting an undue advantage by the use of 
the rules of procedure, however correct that 
use may be, that is to, say, it is an abuse of _ 
them. 

In this case there is no way of preventing | 
that abuse but by ordering that the three 
rent-suits shall be restored to the file and 
treated as pending cases, instituted on. the 
dates on which the plaints were originally 
presented, and shall be tried out from the 
beginning. ‘I kiow of no provision of the 
law authorising such an order, and there may 
bemany that directly forbid - it, but the 
power to pass it (mentioned in s, 151 of the 
Oivil Procedure Code as existing of itself 
but not conferred by that section) can be 
used only in these circumstances ; unless it 
is the power to break rules, it is nothing ab - 
all, and rules that do not exist cannot be 
broken, The ordér stated is accordingly 


‘passed. The whole costs of these proceed- 


ings, in which the Pleader’s fee will be 
fifteen rupees, and of those in the lower 
Court out of ‘which they arose, will be paid 
by Gulab Mali, 

G.R.D °° - 


‘Application allowed, ` 
“ALN. Ay oa 


(D) &)—Report’, 
- trate to take cognizance of non-cognizable offence upon 
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`” LAHORE HIGH COURT.. 

| Oxtiwinan ArrgaL No, 257 or 1926. 
November 10, 1927. < 
Present:—Mr., Justice Fforde and 

Mr. Justice.Agha Haidar, 

` BMPEROR— APPELLANT 
oa. é versus - 
_ WALI MOHAMMED-—-Acoussp 
i RESPONDENT. : 
Criminal. Procedure Code (Act V of 1898), 8. 190 
meaning of—Competency of Magis 


report ‘by Police Officer. f : 
The word.“report” as. usedins. 190-(1) (b), Crimi- 


nal. .Procedure Gode, as amended in 1923; means not~.- 
- only’ a 


“Police report” or “report of a cognizable 
case” but also -covers a “reportin a non-cognizable 


_‘ease”, ‘Therefore a Magistrate is empowered under 
“ this section to take cognizance of cognizable; as well 


as non-cognizable offences upon a report made by a. 
Police Officer. [p. 578, col. 2.] - 


Public Prosecutor v. Ratnavelu Chetty (1) and Bhola- 
` nath Das v. Emperor (5), followed. - To Se 


Criminal appeal against an orderof the 


Sassions- Judge, Hissar, dated-the 4th Janu- - 


ary, 1926, . reversing ‘that of the District 
e aa Gurgaon; dated the 19th August, 


Mr. C.H. Cardon, N oad, Govəèrnmenť 
Advocate, for the Appellant... <<" > 
Mr. S: R. Laul, for the-Respondent. 


JUDGMENT. ` 


Agha Haidar, J.—This isan appeal by < 


the Local Government against anorder of the 
learned District 
acquitting the respondent Wali Mohammed 
who-was convicted of an offence. under 


s..161.of the Indian Penal Code and senten- , 
. ced to one-year’s rigorous imprisonment by 

the District:, Magistrate of Gurgaon.. The - 
learnéd.Sessions Judge has disposed. of the - 


appeal. which had been preferred by. the 


respondent, .Wali.Mohammed,.on. a. purely - 


legal ground and has ordered ‘his acquittal. 
Wali Mohammed, the respondent, was a 


foot. constable in- the Gurgaon District.. _ It - 


is alleged onbehalf of the prosecution .that 
he- received a currency note of-Rs. 100 from 


one’ Solian-Lal.as illegal gratification. The - 


Deputy Superintendent of Police made. 8 
report to the . Superintendent. of Police 


about. Wali: Mohammed’s misconduct: as. a. 
Policë Officer and. the’ Superintendent of. 


Police on the 13th of December, 1924, sub- 

mitted the following note to the District 

Magistrate:— | aoso u nie 
“District Magistrate... va a e oo . 
“J gend these papers to you.for~informa- 


tion. - 
“Woot constable 


8 


Judge of; Hissar: Division, ` 


` Walt, Mohaŭimhèd. -is 


7 
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gaga 


-. “The case may be'entered in the register. 
Witnesses and the accused may be called 
by. means: of, summons. for the, 14th .of 
January, 1925. -Dated the 13th’ December, 
l 4." an 6 5 ` 4 ; S 4 

On.appeal to the learned Sessions Judge, 
“the. Counsel for Wali Mohammed raised. the 
objéction. that as a result of the communi- 
-cation addressed by the Superintendent of 


could only punish Wali Mohammed depart- . 
mentally. but could not take any action 
against him:under the: general pëñal laws, 
This contention,.found favour. with the 
learned: Sessions Judge who, put a: certain 
construction uhder b. 190 of the Oriminal 


- Procedure Code, quashed the conviction and 


pentencé and acquitted the appellant with- 
out going.into the merits of the case, ` | 
‘The sole question, therefore, in: appeal, 
- ig.whether the view taken by- the learned 
Sessions Judge-is correct or not, It may 
“be observed that before the Oriminal Pro- 
cedure Code (Amendment Act), 1923, the - 
language’ of cl. (b) of s, 190 (1) was ‘upon 
a Police. report of such facts". By the 
‘Oriminal (Amendment) Act, 1923; an organic 
change -was introduced in s. 190, and 
el, (b) of 8. 190 (1) now runs thus: “Upon a 
‘raport.in writing of such facts made by any ` 
Police Officer’: ` This has.a very important 
‘bearing upon the matter under considera- 
‘tion, Ags. 16lofthe Indien: Penal Code 
refers to a non-cognizable offence the argu- 
ment on behalf of the.-respondent ‘is. to 
the effect that. a Police Officer could only 
make a report ofa cognizable offence, and 
that he, was not empowered-under ‘the: law 
to make’a reportin a non-cognizablea case, 
-In-othér words, -the word “rep ort’’ as usedin 


the amended clause. of s.-190 should-be inter- 


preted.as meaning: ‘Police. report, -in spite 


-ofthe change in the-phraseology introduced 


by. amendment and that the. words- “Police 
report” ahould be “congiructed as meaning 


Police to the District Magistrate the’ latter . . 


A 


„accident that the attention of the 
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-technically the rêpot of a cognizable 
offence.. The learned Government Advocate, 
on the other hand, argued that this- inter- 
_pretation was no longer possible, having 
regard to the alteration in cl. (b) the word 

“report” not being: limited or restricted as 
“meaning “Police report”, as the word occurs 
‘in the various sections ‘of Ch. XIV, e.g., 
‘s. 174. 

There has been. considerable divergence 
‘of judicial opinion on the subject and 
‘reference was made during the course of 
the argument toa number of cases. It is 


“< unfortunate that, although the-appeal was 


‘argued. on the 7th and again on the 10th 
of November, 1927, the learned Government 
Advocate did not invite the attention of the 
Court. to thé Full Bench decision reported 
,as Public Prosecutor v. Ratnavelu Chetty (1), 


_ as this would have-shortened the discussion 


was only a mere 
Court 
was drawn to this important decision after 
-the arguments had been over. The learned 
Government Advocate referred to Dilan 
Singh v. Emperor (2).. That case does not 
seem to have any direct bearing upon the 
matter in controversy and need not be dis- 
cussed, 

The casé reported as Chiraak Din v. 
‘Emperor (3),. though it does not meet the 
real point in controversy, yet has some 
bearing upon the question: before us, In 
this case at the instance of the Superintend- 
ent of Police, . the Sub-Inspector filed a 
document which purported to be acom- 
‘plaint, though it was not addressed to any 
particular officer and the Sub-Inspector was 
not examined under the provisions ofs, 200 
of the Criminal «Procedure Code. It was 
held that this defect:-of the Sub-Inspector 
not having been examined :underthe law, 
as it stood before the amendment, was 
cured by s. 537 of the Criminal Procedure 
Code, seeing that the accused did not suffer 
‘any injuryandit was also held that the 
. document filed by the Sub-Inspector was 
‘toall intents and purposes acomplaint. ° 

Thecase of Bhairab Chandra Barua v, 
‘Emperor (4) was’ also relied upon. The 
importance of that a lies in the 


(1) 96 Ind. Cas, 983; 49 M. 525; A. I.R. 1996 Mad, 
“865; 27 Or. L. J. 1081; (1927) M. w. IN, 43; 25 L: W. 
248; 52 M. L. J. 210 

(2) 17 Ind. Oas. 510; B0. 360; 13 Or. I. J. 826. 

(3) 76 Ind. Cas. 189; 4 Lab, 359; 25 Or, L. J. 125; 
A. L R. 1924 Lah. 258, 

(4) 53Ind. Cas, 698; 46 0.807; 29 O. L, J. 318; 23 
OW. N, 484; 20 Or, L J, 794, 


.very- considerably. It 
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fact that although it was given before the 
amendment of the year 1923 the learned 
Judge placed a liberal construction upon 
the language of s. 190 and held that a 
“Police report” in a non-cognizable case 
is either a. “complaint” under s. 4 (h) or 
a “Police report” within s. 190 (I) (b) of 
thë Criminal Procedure- Code and the 
Magistrate has jurisdiction to take cogniz- 
ance of an offence disclosed by that report, 
although the offence may be a non-cogniz- 
able one. < 
Then wecome to the case reported as 
Bholanath Das v. Emperor (5). This case 
was decided after the amendment of the’ 
year 1923 and the learned Judges held 
that “the provisions of s. 190 extend to ~ 


any offence and notwithstanding the use 


of the words ‘Police report’ in s. 173, 8. 190 
(1) (b). cannot: be restricted merely to non- 
cognizable offences, and a Magistrate is 
empowered by s. 190 (1) (b) to take cog- 
nizance ‘both in cognizable and non- 


“cognizable offences upon a report such as is 


mentioned in s. 190 (1) (b).” 

Two more cases were cited: by the 
learned Government Advocate during the 
course of the arguments, namely, Chaudré 
Bawoov. Emperor (6) and Lee v, Adhikary 
(7). The case reported as Ghaudri Bawoo 
v. Emperor (6) was decided after the 
amendment of the year 1923 but the 
circumstances of the case were. peculiar 
seeing that the question decided in that 
case depended largely upon the scope and 
meaning of certain Local Acts and cannot 
be considered as an exposition of the 
meaning of s. 190 (1) (b) whichmay beof 
general importance, The case in Lee v. 
Adhikary (7) does not seam to have any 
bearing upon the question under considera- 
tion. 


Emperor v. Ghulam Hussain (8) is very 
important and instructive. It was a case 
decided after the amendment of-the year 
1923, and the learned Judges observed as 
follows:— 

“Now s. 190 of the Code is, and is intend- 
ed to be, very wide. It empowers a Magis- 
trate totake cognizance of an offence in 


(5) 83 Ind. oas: 628, 28 0. W. N. 490; A. I.R. 1924 
Oal. 614; 26- Cr. 68. 

(6) 85 Ind. oe Sr 49 B. 212; 26 poii L. R. 1225; 
A. 1. R. 1925 Bom. 131; 26 Or. L. J. 4 

9 pi. Cas, 553; 37 0. 49; 14 o W. N. 304; 11 Ors 


ES 82 Ind. Oas. 753; 6 Lah. L. J. ge Lah, Cas, 16) ” 
25 Or, L, J: 1361; A. I, R. 1925 Lah, 2 t 


r 
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almost every conceivable set of. circum- 
stances.” ee ee a oe 
The matter, however, séenis to be definitely 
settled by the Full Bench decision report- 
ed as in. Public Prosecutor v. Ratnavelu 


‘Chetty (1) which, as already stated, was not 


cited by the Government Advocate. I may 
observe that during the course of the 
arguments J referred to the provisions of 


. 8.. 529 of the Criminal Procedure Oode 
. and observed that, even when a Magistrate 
.-is' not empowered by law to take cogniz- 
“ance ofan . offence under s. 190, sub-s. (1), 


el. ‘a) or cl. (b), on the ground. that he 
“was not -competent to receive from the- 
. Police the report of a non- cognizable, 


offence, the defect could be cured if he 


_actedin good faith and the ‘proceeding 


` ghail- not be sét aside merely on: the 
ground that. he had no power under the., 
“ law toentertain the report. Tam glad to ~ 


. find that my view finds full support in 
the judgment of the Full Bench which 


lays. down, among others; that the law 


| requires that ‘the Magistrate who takes 


Hi 


.. taking cognizance of the offence. This Full © 

` Bench decision fully covers the question, 
raised in the present appeal and I follow- 
' the same as ‘well as the case reported as 
` Bholanath Das v. Emperor (5). f 


cognizance of an offence under s. 190, sub-- 
JB. (1),cl..(a) or cl. (b) without having juriġdic- ` 
_ tion should only act in good faith, though” 
erroneously to make his proceedings valid.. 


It, further,, lays down that s. 10 (1) (b) 


a 


authorises. cértain Magistrates to take 


. quire the Magistrate to examine him before 


On behalf “of the respondent a certain 
numberof cases were cited, e g., Chidam- 


baram Pillai v. Emperor. (9), In re Perumal - 
Naick (10), Ram.Lal v. Emperor (11) and. - 


Sarferaz Khan v. Emperor (12). 
Chidambaram Pillai v. Emperor (9) does 


..not seem tohave any direct bearing upon 


he 


(9) 11nd. Oas. 38; 32 M. 3; 5 M. LT. 18; 9 Or, LJ 


N. 317; 22-L. W. 209; 26 -Or. 


130. * g 
a9 90 Ind. Cas. 398; A. I.. R. 1925 Mad. 672; (1925) 
M W. 530, 


L. J. 155 


(11) 55 ind. Oas: 285; 1 P. L. T. 73; 21 On Ld. 
269. ee 

c2)-18 Ind, Cas, 314; 14 Or, L, J,218; 11A, L J, 
pal, 4 


Hx 
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-the present case and as it merely lays doWR 


that where a Police Officer files a com- 
plaint: in-d-non-cognizable case or regard- 
ing- an offeùce of which itis not his duty 


‘to report, such complains isa complaint 


within s, 4 (b) of the Criminal Procedure 
Code and isnot a Police report. The case 
reported as In re’ Perumal Naick (10) 
consists of a very short judgment in which 
there is no discussion of- any principle 
of law. or reference to any reported case, _ 
Ram Lal v. - Emperor (11) was a case 
under the old law and cannot be invoked ` 
in aidasan authority, having regard to” 


alteration in the section introduced by the.. 
- Legislature in 1923, 7 


‘Sarferaz Khan v. Emperor (19) is a case 
which really supports the contention of the 
Orown: In that case Knox, J., held that’ 
reports of investigation made by the 
Police into non-cognizable offence under’ 
order of the Magistrate passed under s, 155 
(2) fell under s. 173 and the Magistrate. 
could take cognizance of the case’ upon 
receiving such a Police report. ` 
..may’ note that the Fuil Bench case 
reported as King Emperor v. Sada (13) has 
also been discussed before us. That case 
lays down that where a Police Officer of: 


-his own motion makes a réport in a non-- 
_cognizabla case, it is not a Police report ' 
. cognizance of any. offence upon a réport iw -- 
.. writing of facts. which. constitute, such 
: offence made by any. Police Officer and- 
.. g. 200 (aa) provides that wheré a public 

‘servant acting-or purporting fo.act in the 
... discharge of his-official duties, makes a- 
_ complaint of an. offence nothing shall re- 


as there is “no: provision in the Criminal 
Procedure Oode which empowersa Police’ 
Offiéer to “make such a report. Having 


-regard to thechange ‘introduced ins, 190° 
-of ‘the . Criminal 
-case loses all its importance as an author-. 
sity. - 


Procedure Code, this 


Thus we see that the weightof authority 
after the amendment of the law, is entirely - 
in favour of the Crown. This being so the: 
order of the learned Sessions Judge cannot” 


“be maintained, - q 


I would'accordingly allow the appeal, set 
aside the order of the learned Sessions - 
Judge and as the case had been disposed 
of ona purely technical ground and the 
evidence had not been gone into, F would’ ~ 
remand the case for decision on the merits, 

_ Fforde, J.—I agree. L 

R, L. ; : Appeal allowed; 

ANA, oR Case remanded, 
(18) 26 B. 150; 3 Bom, L, R, 586, cS: =- 
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0: UU OUDE CHIEF COURT. 


?© OsīmiNan Reviston No, 105 oF 1927. 
Cant November 18, 1927, Be 
| Présent:—Sir Louis Stuart, Kr., Chief `, 
} -- Judge, and Mr. Justice Raga. 


EMPEROR--APPELLANT 
: 6; versus 
~ BANDE ALI AND oranss—Accosep. . 
_ Jurisdiction—Crime committed by British subject in 
Nepaktterritory—Jurisdiction of British Court. © ` > 
- A British Court has jurisdiction to try.-a . British 
subject for ‘an offence ‘committed by him in the Nepal - 
territory. s f f i 
Appeal’ against am ordër of the .Addi-. 
tional Sessions Judge; Bahraich, datéd the’ 
-~ 19th September, 192 = 
Mr. H: K. Ghose 
. the Crown, - ' K a 
Méssrs. H. Husain and NaimUllah, för- 
‘the Accused. Od ey Maes 6 i 


H 


f Government Pleader, for 


had is 
nde Ali, . Azam, Dhondhe and Katter: 
nk an ‘to show cause, why, the: sentences; 

“passed upon them should not-be enhanced, 
They: have been. represented.: before’ us* 
by their learned Counsel ‘who-has argued. 


~ 


their case. both- on .the question :of their - 
on the question-of enhancement. of — 


guilt and on th 
_Sentences. He “has. argued. that--on: the: 
, question of their ‘guilt. ‘the prisoners’. in- 
question , have not- been: proved’ to have: 
been, guilty of any. cffénée and- he has argu-- 
‘ed on the question of sentences that even if- 
- they are guilty of any offence; the sentences 
passed upon them.are sufficient -and-should . 
not be enhanced. eee ENG 
-This is the first time that the. prisoners 
have put forward any, plea .in-this. Court. - 
They were . convicted on.the.19th.. Septem-. 
ber, 1927, but they hav& not.so far. appealed:.-: 


We do not in any way, hold against them.” 


the fact that: they ‘have -not appealed, we’ 
note simply that they have not,.done so: 
_ We have heard’ their-learned. Counsel:and. 
‘we have considered ‘his arguments. - Thè: 
case, is -not .of a. usual. nature, The: 
offence of which the prisoners have. been 
=. convicted is in respect of the death, .of: two 
persons which resulted from a violent attack 
upom. them committed on the 26th May, 
1926, just within the Nepal territory. . 

The “case for the prosecution was that 
Ram Narayan and Udit Narayan both now 
edeceased, servants of a thekadar for grass 
-in Nepal, had 6n that day apprehended a 
man called Bande Ali who was interfering 


With the monopoly possessed by their master 


1800 od ere : +, -imprisonment.. -- 
JUDGMENT.—In this case. the-Court . 
ssued notices to, four persons; namely, - 


La nedengia Ba at + < 
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-and that they had taken ‘him to'a village: 
called -Baniagaon-in- Nepal-where they, asked ° 
a Muhammadan: called Sahib- Din -to gives 
them sufficient escort to-take-Bande. Ali to. 
the nearest: Police Station-in Nepal. Sahib! 
Din-was unable:to provide-ithat escort: ab} 


B. BANDE ALL 


- once and meanwhile Bande-Ali managed--tot: 


have-the news: of his: capture. sent to» his« 
village in British territory. As a-result-. ' 
three- of .the prisoners- with other ‘persons-: 
arrived on. the spot-and-rescued Bande: Ali: - 
forcibly: . Ia..the.course-of the rescue:.they: - 
along: with: Bande Ali inflicted injuries 
upon -Ram Narayan. and.. Udit. Narayan: 
“which resulted: in- the deaths. of- the: two - 


. latter: The four Persons “were accordingly: ` 


tried:for culpable homicide:under- thè-pros-- 


. Visions: of s: 304, Indian Penal Code, andi 


have--been sentenced to fivé years’ rigorous ~: 
: The main:evidenee against them: is:the-: 

_evidence of. Sahib.Din and ‘his. brother: - 
. Kareem, and. if:this evidence is : believed: 
there-can:be no doubt as-to their guilt. -This © 
evidence is: corroborated.. directly’ against: - 

ithree:'of them and indirectly’ against all.” 


by Shankar; and; Sarju has-also given:cor-- . ` 


ctoborative : evidence.:, The’ learned Couns: 
“él for:the prisoners who ‘has: argued with > 
-great “force; on- behalf -ofhis ~ clients- bas .. 


,endeayoured to.show tous that the evidence. . ` 


of Sahib,Dimand.Kareem.ig: not deserving: 
of crédence:'. He-bases his arguments upon. - 
Jthe fact that. apparéntly-the prisoners. 
. have suggested.to the: Nepal Government: _ 
that the: real person! who..murdered.Ram- ` 


himself. Sahib- Din is- not under. arrest, 
but an inquiry. against him. seems*to be- 
‘progressing. We. have: been taken”: at: 
length through this ‘evidence and we: are: 


` that. Sahib Din and his brotherKareem-have _ 

` told the truth; We ‘attach n6.value-to’the- ` 
alleged. discrepancies~in- the ` first’ report : 
made at ihe. Nepal .Chauki and’ in-: the: 
omission of mention- of ‘names-from: that’. 

report. We-do not believe-that the report ` 
was recorded: in “such -a manner as to justify- 
our attaching. any.weight as to its correct- 

ness: The manner in which this case bas. 
come before the British: -Court i as follows: 
Although: the -criméwaa-commhittédzin the 
Nepal territory, it-has-been” committed iby. 
British Indian subjects. The prisoners ere~ 
all. British subjects and thus the British. 
Oourts had jurisdiction to try them. We 


‘Narayan and-Udit Narayan was Sahib:Din’.- - 


‘satisfied that the learned Sessions Judge'hasi” "7 
` arrived at.a-correctconclusion in’ believing? * 


a 
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_ are satisfied upon. the evidence that they 
ote Guilty,” = ot ngn a r FES 

. . “In regard to the question’ of-sentéence we 
_ consider that a-sentence of five years’ rigorous 
; imprisonment is too lenient- As they have 
been convicted“ under s. 304, the -maximum 


_Bentence that can.be passed ‘against: them 


. 18 one of transportation for_life... We-do-not 


~ consider. it-necessary-to -pass: that sentence. - 


“We pass-the next sentence; that is; one of 
._éen-years': rigorous imprisonmentand direct 
‘that in eath-instance. the sentence: bs -en- 
“hanced -to a sentence often: years’ rigorous 
“imprisonment. ~ - pe PEANG : 

= GB: - Sentence enhanced. 


ee 


LAHORE HIGH:COURT, .- 
ORIMINAL APPBAL. No, “1061.67-1927; . 
-October.28,1927,-.-- - . 
-Present :—Mr.. Justice’ Tek-Chand. 
UNSHESINGH AND. 6rares—Acousep 
C LO) a-SRETITIONERS vare ee s 
ae e VERSUS w L. 
<a ° sHMPEROR-Responpent... 7- 
~ Penal’ Code (Act XLV of 1860), s. 79—Public servant 
“acting under ;colour of ‘office—Right of private de- 
> Fee re „a constable effects an arrest-ùnder colour 
~of his office,-there:is no-right of private defeice 
“ against’ him éven though the arrest Ais not strictly 
*fustified by law: [p: 582, coL 1]. =: NENGA 
> “Appoal-.f#rom the order of the .Additional 
: Sessions Judge; Ferozepore, dated the 1lth 
~May, 1927, modifying that of the Honorary 
„Magistrate; - First-Class, Jallalabad, District 
. erozepore, -dated-the 3lst_March, 1927, ` 
`~. ¿Mr. Fakir-Chand,. for the Petitioners. 
Mr, Mulk Raj, forthe Government -Adyo- 
;gate,for the Respondent. = 7 
- JUDGMENT.—The petitioners were 
fried ‘and convicted ‘by -the-trial Magistrate 
“for having committed offences under 58. 147, 
332‘and-225, Indian Penal Code, and ‘were 
, Sentenced to-various têrms of imp 


ZM 
lo 


“had caused hurt to Police constable Wali 
+ Muhammad. and his companions while rescu- 
“ing from-his-custody certain persons who. 
‘had ‘been afrested “for offences. under -the 
“Excise Act. -On appeal the léarned Sessions 
/Judge ‘held thatthe search of the house-and 
-the` arrest .ot.those persons were ‘illegal and 
“that no offence’ under s.°332.or s. 225 had 
been established. Accordingly, he.acquitted 


- MUNSHI SINGH V: HMPRHOR, 


i risonment - circumstances Iam 
“under ,each cqunt, It- wasfound ‘thatthey Mr. Fakir 


Kd 
981 
“the- petitioners of those -offencés, but 
‘maintained “the conviction under. s. 147, 
holding that the petitioners -had used more’ 
“force than was neGessary. “He also.: found 
’as-a’ fact- that the ‘petitioners had come to 
: the:scene of the occurrence armed with 
‘lathis in “order to prevail..upon the .con- 
-stable to release the ‘culprits immediately. but 
when: all attempts at. persuasion. had failed 
“they took: thé law into ‘their own hands and 
‘rescued: the offenders -by ‘causing hurt-to 
“Wali Muhammad and five other persons, 
“He accordingly sentenced them to rigorous 
“imprisonment for six months each, They 
“have preferred a petition for revision to-thi 
Oourtand TI’ have heard Mr. Fakir Chand 

at length. - - 

Mr. Fakir Chand has attac 

“‘ings of fact arrivedat by th 

sions Judge, but: after 
‘record I find that there 
“the record. in support of the findings on__ 
“which the conviction under 5; 147.is based. 
| Indeed it appears that the learned Sessions 
~- Judge has misread ‘the record. in favour of 

the petitioners:at-least' on two points. In 
his judgment he refers to P. W.No, 11 
Qasim Ali aś having deposed that Wali 
Muhammad constable was notin uniform. 
The statement of Qasim Ali as recorded 
does not, however, support this conclusion. 
The witness distinctly stated twice that 
the constable was in uniform at the time he 
made the search ,and.-effected..the arrest, 
The learned . Sessions. Judge has further 
‘stated that “the constable: admits in this 
case that he did not tell the accused that. 
they were at liberty. ‘to furnish security 
before they were actually -arrested. As a 
- matter of fact, no security was demanded 

from them:" It.apptars, however, from the 


statement of -Wali “Muhammad.as recorded, 


ked .the- find- A 
y the learned Ses-~, 
going through the 
is legal evidence on 


.. that he.actually told the. petitioners that 


‘the offence was a bailable.one and that they 
‘could furnish security but thay expressed 
their. inability to produce any . person who 
‘would stand surety for them. In these 
not prepared to accept 
-Chand's contention that the 
‘findings of fact arrived at by the learned 
Sessions Judge on -which the conviction 
„under s. 147 is based are erroneous and 
ought to be interfered with by this Court 
on revision, 
-Mr. Fakir Chand’s next argument was’ 
that as the learned Sessions. Judge has 
` found that the arrest of the excise ‘offenders 
Panju Singh and-‘Suhari was illegal, they 
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the learned Sessions Judge had in-his.. 
first order expressed: the view that the 

matter should come before the Chief - 
Court, although he subsequently changed - 
-his opinion and by a later order refused . 
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had been wrongfully confined and under 
.B. 100, Indian Penal Code, the petitioners, 
who are their friends and caste-fellows,. 
- were justified in rescuingthem. Mr. Mulk 
Raj for the Crown meets this by urging 


<. the. Sessions Judge, 


Indian Penal Code, 


that in this case the constable was acting 


‘under colour of his office and, therefore, ” 


there was no right of private defence against 


the arrest effected by him even though such - 


arrest was not strictly justified by law. 
There is force in this argument and I agree 
with it. The petitioners werenot justified 
‘in taking the law into their own hands, nor 


rs, use more force than was necessary. I, 
therefore, uphold the conviction unders. 147, 


ES they, while rescuing the excise offend- 
e 


The petitioners had already been in jail 


“for about four months, when they were 


réleased on bail by this Court. Having 
regard to all the circumstances of the case I 


- think the ends of justice will be met by 


reducing the sentence of.rigorous imprison- 
ment from six months to the period already 
undergone. With this modification the 


| petition is dismissed. . - 


R. I. -> Petition dismissed, 
ALN. A, 5 


OUDH CHIEF COURT. 
“ORIMINAL Revision No. 114 oF 1927. 
December 1, 1927. i 
Present:—Sir Louis Stuart, KT., 
Chief Judge. 
SUMRAN SINGH AND OTAERS—DEFENBANTS 
— ARPLIOANTS -o 


versus ` Fe, aé 

EMPEROR raroves JASKARAN | 

SINGH PLAINTIFF—OPPOSITE Party. 
Criminal Procedure Code (Act V of 1898), s. 145— 


Irregularity —Trial, whether illegal. 


The omission of a Magistrate in proceedings under” 


s. 145, Oriminal Procedure Code, to make a 


” memorandum of the evidence as required by s. 356, 


“Criminal Procedure Code, is a mere irregularity and 


does not vitiate the proceedings where no prejudice 


has been caused thereby. |p. 582, col. 2.] 

Criminal revision against an order of 
{ Fyzabad, dated the 
14th September, 1927, confirming that. of 
the First Class Magistrate, Sultanpur, dated 


“the 14th July, 1927. 


Mr. Hyder Husain, forthe Applicants. 


JUBDGMENT.-—I sent for the record 


in this application owing to the fact that 


to send the record. I considered it only- 
fair to the learned Counsel who presented . 
the application to see the record. The. 
application is-concerned with proceedings 

under Ohap. XII of the-Oode of Criminal 

Procedure. ‘The Police- having reported ` 
that the present applicants were endeavour-- 
ing to take foreible possession -over_-a. 


certain tank -stated to be in the posses- 


sion of one Jaskaran, the Sub-Divisional 
Magistrate, who was duly authorised in 
that behalf,- issued an order which pur- 
ported to be under the provisions of s. 145 
of the Code of Criminal Procedure. ‘After 
having issued.the order he. proceeded to 
take documentary and oral evidence; and 
finally finding that Jaskaran was in posses- 
sion of thetank and that there was adanger 
of a breach of the peace directed that Jas- 
karan should remain in possession -and 
warned the other side not to interfere with 
his possession.-He further directed that they 
should seek any remedy which they alleged 
against Jaskaran by a suit in the Civil 
Court. This order is objected to on two 
main grounds. One that there was no 
order drawn up within the terms of s. 145 
for the initiation of proceedings, and the 
other that the Magistrate did not: record 
the evidence of the parties as provided 
for under s. 356 of. the Code of Criminal 
Procedure. Theexamination of the record 


‘shows thatthere iş no force in .the.~first 
_ objection. There was a regular order pro- 


perly drawn up. On the second point it 
is true that the Magistrate has-not com- 
plied with the provisions of s, 356. The 
evidence -was -recorded in the language of 


Evidence recorded by Reader and not.by Magistrate— `: the Court, that is to say, in Hindustani, 


by his Reader. There -was no. objection 
to this being’ done, but under the.section 
the Magistrate should have’. made:: a 
memorandum of the statement of each 
witness. ‘The Magistrate will kindly note_in 
future that in proceedings under Chap. XII 
he must follow the instructions‘ of s. 356. 
But, in my opinion, this omission in no 
way vitiates the proceedings. The irregular- 
ity is in the proceedings. I have gone 
through the record carefully. í am satisfi- 


` ed that the Magistrate applied his mind 


to the evidence, that he took considerable 
care in sifting the evidence and that he 


re 
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arrived at a correct 
not, in fast, make the slightest difference 
- whether he did or did not rechrd a 
memorandum-of the evidence. He heard 
the: evidence and he clearly appreciated 
its gist. In these circumstances the ir- 
regularity did not occasion a failure of 
justice and is covered by the provisions 
of s. 537 of the Oode of Oriminal Proce- 
dure. There are occasions when nevertheless 
for instructional reasons it is advisable to 
send the case back to the Magistrate, who 
has omitted to carry out the provisions 
of the law and direct him to try it over 
again. But 


I should be wasting the time of the parties 
also. If I take this course, it would do 
the applicants no good. The tank clearly 
is in possession cf Jaskaran. There clearly 
is an apprehension of a breach of. the 
peace and I fail to understand what good 
there will be either to the parties or to 
the community by sending the case back 
to have the evidence recorded over .again 
with a memorandum superadded according 
to thelaw with the result that exactly the 
same order will.be passed again which 
has been passed already. I, therefore, 
reject this application. 4 
NGEH. - Application rejected. . 
“AN, A, 


:: MADRAS HIGH COURT. 
Ortminat Reviston Cass No. 47 or 1927, 
(Case RarsrrepD No. 5 or 1927 ) 

March 28, 1927. : 
. Present :-—Mr. Justice Devadoss and | 
Mr. Justice Madhavan Nair. 
TIRUMALA VENKATAREDDY AND | 
`  OTAERS—ÅCOUSED 
Versus s 


SIKATAPU RAMAYYA—COMPLAINANT. 


Criminal Procedure Code (Act V of 1898), s. 408— 
Second Class Magistrate invested with First Class 
powers during pendency of trial—-Conviction—Appeal, 
whether lies -to District Magistrate or 
Court. aa ; h 

The moment a Second Olass Magistrate is invested 
with the powers.of a First Class Magistrate he 
becomes a First Class Magistrate and any convic- 
tions by him in cases which were taken up by him as 
a Second Olass Magistrate are convictions by a 


First Class Magistrate, and appealable to the Oourt - 


of Session and not the District Magistrate. 
Sheobhanjan Singh v. Hmperoi'-(1), followed. 


TIRUMALA O WP, QIKATAPU RAMAYYA,; 
conelusion. It did 


in this particular ‘case ib 
appears to me that I should not only be. 
wasting the time of the Magistrate but. 


Sessions . 


a 
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Case referred for the orders of the High . 
Court, under s. 438 of the Code of Uriminal 
Procedure, by the Sessions Judge, West. 


-Godavary Division, in his letter, dated the D 


23rd December, 1926. . : 


Mr. P. V. Vallabhacharyulu, for tha 
Accused. 


The Public Prosecutor, for the Crown. 


‘ORDER.—This is, a reference by the 
Sessions Judge of West Godavary Division. 
The case was tried bya Magistrate who : 
had Second Olass powers and the trial was 
continued by him after he got First Class 
powers. The case was re-numbered after he. 
got First Olass powers. He convicted the 
accused and an appeal against this convic- 
tion was preferred to the District Magis- 
trate who quashed the conviction holding 
that thecase against the accused was not 
made out. The question is whether the 
District Magistrate had jurisdiction to hear 


“an- appeal from the decision of a First Olass « 


Magistrate. The District Magistrate seems to 
justify his action on the ground that the / 
trial was started by a Second Olass Magis- / 
trate and he thought that he had jurisdiction— 
to entertain the appeal. Section 408 of the | 
Oode of Criminal Procedure, 1878, says: / 
“Any person convicted on a trial held by: 
an Assistant Sessions Judge, a Distridt 
Magistrate or other Magistrate of the First 


- Olass, or any person sentenced under s. 349, 


orin respect of whom an order has been 
made or a sentence has been passed 
under e. 380, bya Magistrate of the First 


` Class, may appeal to the Oourt of Session,” 


So it is clear that only a Court of Session 
can hear appeals against. convictions 


- by First Class Magistrates. It is contended 


for the accused beforeeus that inasmuch . 
as the trial was begun.by a Second: Class 
Magistrate the appeal lay. to the District 
Magistrate, This onthe face of it is an 


untenable position. : The District Magis- 


trate has jurisdiction to-hear appeals only 
from the decisions of Second Class: Magis- 
trates. The moment a Second Class Magis- 
trate is invested with the powers of a First 


Class Magistrate he becomés a First Olass 


. Magistrate andany convictions by him in 


cases which ‘were taken up by- him as a 
Second Class Magistrate would be only 
convictions as a First Class Magistrate. We 
do not think it necessary to cite any 
authority but, we may refer with approval 


~ to the case, reported as Sheobhanjan Singh 


4 


i 


S 


fi 


In re 
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not having ‘had jurisdiction to ‘hear- the 
appeal his decision must be set aside as 
“being without ‘jurisdiction. We, therefore, 
set aside the acquittal.~by thé District 
‘Magistrate -on’ appeal, direct the Sessions 
Judge tosend for the appeal ‘records from 


the District Magistrate's Court, to take it ` 


on ‘his file and’ to dispose of it accord- 

ing to law, after giving notice to the 

‘accused, ~, : ih 

Ps PENNS oe 
‘AL. NAL Byes. ako ; i aes 

(1). 86 Ind.* Cas. 978; A. T. R. 1925-Pat, 472;. (1925) 

` a 3 Pat. ;L, Rr 100 Cr 26 Ore L. J.914;76 P. 


= -Order accordingly. 


LAHORE HIGH COURT. _ 
O1vin REVISION Psrition No. 283 or 1927. 
__ -November 19, 1927, - 
© Present:—Mr. Justice Zafar Ali. . 
LABHA -MAL-—PLAINTIFE— PETITIONER 
gett yt. VETSUS .- 
-WASAWA MAL. AND OTHERS— DEFENDANTS 
--... TE RESPONDENTS. a 
Criminal Procedure Code (Act V of 1898), s. 476-B— 
Appeal from order'makifig complaint—Party at whose 
instance complaint-was: made, whether entitled , to 
‘ notice—Linvitation, starting point of.. mg. 
>In an appeal under s. 476-B- of the Oriminal Pro- 
-eedure Code by a person against whom a.complaint 
has been made, the opposite party entitled’ to notice 


-is‘the Crown and not::the person on whose applica- - 


‘tion the complaint was-:made. ~- pp D 
Rashid. Muhammad .Khan-v. Emperor (2),. fol- 
lowed.  - - oe, : 2 

Starting “point, óf limitation for an appeal from an 

“order making a complaint -is the date-on which the 

-complaint‘is filed and. not:the date on which it is 
signed. co eh ge aa a NG 
- Fitzholmes v. Emperor (1), followed. . ; 

Petition under. s. 115 of Act V, of 

1908 dnd-s. 44 of Act VI of 1918 read with 

.§. 439, Criminal Procéedure Code, for re- 


cyision ‘of’ thé order of thé Senior Subordi- - 


hate: Judge, Sialkot, dated” the” 28th’ Feb- 
ruary, 
. nate. Judge, Fourth Class, Daska, District 
Sialkot, dated ‘the 28th June, 1926. 
"Mri Nanwan Mal, for the Petitioner. 

“Mr. ML. ‘Puri, for the‘Respondents. 

- JUDGMENT.—The learned Senior 
Subordinate Judge, Sialkot, having on 
appeal ‘uiider s. 476:B of the Criminal 

‘Procedure, Code directed the withdrawal 
of «the “complaint. that had. been lodged 
“by a Subordinate Judge, the ‘petitioner 


wt 
2 


rP 
ny 


a. 9) ARAKGA NAIDU, 
w: Emperor (1). The District Magistrate” 


1927, ‘reversing that of the Subordi- . 


[106 I, 0. 1827] 


on whose application. the complaint had 
- béen- made,-seeks revision’ of-the:order in 
appeal mainly on two grounds, viz, (1) 
that:-the‘appeal was barred by time.‘and (2) 
‘that the “Appellate Court -gave no’ notice 
of the appeal to him as it’ was bound to 
-do unders.476B. . oe ee a 
There is nothing om the record in sup- 
port -of (1). The complaint was‘ signed 
“by thè Subordinate Judge ‘on the -3rd 
‘July; 1926, andit appears from the Copy- 
-ist's mote on the: top-of a copy ‘of the 
complaint which is. on -the -record that 
“it was filed on the 14th December, 1926. 
“Jf that was correct limitation’ commenced 
‘from that date and -the appeal was filed 
‘within time ‘because--it was filed’-on the 
‘Sth January, 1927; see. Fitzholmes ~v. Em- 


_peror (1). - oe 
As ‘regards (2), notice of the appeal was 
sent to’ the Collector ofthe.’ District, and 
his reply was that representation of ‘the 
Crown was not necessary.. According~ to 
S: 476-B; notico was to be sent to the 
parties concerned.--In an appeal against 
‘a rêfusal.to make a complaint the par- 
ties entitled to receive notice would be 
“the accused person. But if the appeal 
‘were by the person against whom a com- 
-plaint has been made, the opposite party 
is the Orown, as in: all other criminal 
“eases.. [See on" this point Rashid Muham- 
mad Khan v. Emperor (2) in which it-was 
held that respondent in a criminal-appeal 
or revision is the Crown only]. a 
I,ptherefore, see no reason for interfer- 
ence and dismiss -this application in re- 
vision. s o * 
Ri L. ` ; 

A. N. A. Application dismissed. 
(1) 98 Ind. Oas. 393; 7 Lab. 77; 27 Cr, L. J. 1321; A. 

I. R. 1927 Lah.- 54; 28 P. L. R. 232. - soi” 
: 28 P. L. R. 177; 28 


Or. L. J. 416; A. I. R- 1927 Lah. 357. 


. (2) 101 Ind. Cas. 192; 8 Lah. 568 


‘MADRAS HIGH COURT. 
Oriminav: Revision Caen No. 151 or. 1927 
-(Getminat Reviston-Patinion-No,. 133 
oF.1927). i 
August 25, 1927. 
Present:—Mr. Justice Madhavan Nair. ` 
-Inre VIJAYARANGA NAIDU 


AND ‘ANO? HER—A:CCUSED—PETITIONERS. 


Penal Code (Act XLV öf 1860), s.'11h-+Abetment of e 


offence—Presence and instigation, whether sufficient’ to 
constitute abetment. = 07n eae ; 


ga 
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To come within s. 114 of the Penal Code . the abet--: 
` ment must be complete apart irom, the presenco of 


- the abettor. ` J 


= Tha accused was "present ‘ab the occurrence of an 
“offencd under s. 326’of the ‘Penal’ Code and it was 
“ féund- that ‘the assailant inflicted a blow at” the 
, instigation of the accused. There was no evidence’ to 
show that there was any conspiracy between the 
accused and the assailant prior to, the occurrence: 
” ‘Held, tliat fhe accused could not be convicted under 
ps; 326-and It of the Penal’ Oods for abetment of 
the:offence under-s. 326:- < 
Pétition, under ss, 435 and, 439 of. ‘the 
- Code of Griminal Procedure, 1898, - praying 
“the High Court to- revise the judgment of 
“the Court. of Session, Trichinopoly, in 
“Or, A: No.35 of 1926 (C. C. No. 18 of 1926, 
-ön the file of the Court of the Sub- Divisional 
Magistrate, Trichinopoly). | 
Messrs. V..L..Ethiraj and AS. Sivakami- 
nathan, for the-Petitioners. | 
Mr, K. ‘Ganapathi, ‘for the Public -Prose- 
‘eutor,. for the Crown, Pe ose 


-ORDER:—The “petitioner is the ond 
accused ‘i in'O. O. No. 18 ‘of £926 on -the file of 
the “Sub: ‘Divisional. Magistrate, ` “Trichino- 
póly. -His gon the, lst accused ‘was Con- 


‘yicted under 8.326, Indian Penal Code, with _ 


-having voluntarily - caused: Seo -hurt 
‘with’ an‘aruval to P, W. No. 1. “The, peti- . 
‘fioner was convicted under ss. CILE, and 326, 
‘Indian Penal Oode, with having abetted the 
“lat accused (the -sony and” being - “present at 
‘the’ occurrence; Hè. “was .séntenced “to 
tigorous ‘imprisonment, forfour. months.. It 
- appears from “the, judgments., of the lower 
Courts: that the: part faken by | the. petitioner 
inthe commission of the offence -was only 
‘this, namely, that he-desired his son . to cut 
Pi W. No. 1.” In one part of: the judgment 
-of the “Sessions. Judge, the pati played by 
“the petitioner is thus. described 
“Appellant No. 1 (ths, son) cut him with 
an tA a at ‘the: instigation.. of appellant 
“No. 2Xthe- patitioner).”” = 
‘There is no ‘evidence that prior to hia 
incident thére was any ‘conspiracy: between 
the father- and” son to way-lay P. W.No 1 
and cut him: Tne petitioner himself has 
“not “taken any -obher ~ part in the- offence. 
‘On these facts the Courts below - convicted: 
‘him under ‘ss. Llt'and 326, “Indian Penal 
‘Code. “It appears tó me that the conviction, 
cannot stand -and | should-bs set aside.. To 
come within s. 114 of the Penal Code ihe 
abetment must be complete apart -from the 
. presence of the abeltor. ` Thè only abetment 
* charged in this case required ‘the presence 
of the abettor and as Į have already, led 


ALA SINGH y, BABAR, 


` In re Jogali Bhaigo Naiks (3). 


_ fresh trial, 


} 
Z 
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there-is no evidenca of any conspiracy prior 
-to- the. occurrente between the petitioner 
and his son.” In these circumstances. g, 114 


‘cannot-be invoked for - convicting ‘the peti- 


tionér reading with -s. 326. This view ot 
-s. 114 was taken by the learned “Judgés‘of 
the Oaleutta High Court in Ram Ranjan 


_ Roy v Emperor: (1). "In: that ¢ase the facta 


were-very similar to,the facts of the present 
case except that the main charge there was 
‘one of -murder. This . decision has been 
followed.by our High Court. in “Annaviv. 
Emperor (2). The same view of the law his 
-been taken by-a Bench -of -this Court in 
-Ta this view 
the conviction of the petitioner under 5. 326 
read with 8.114 must be set aside: 
The petitioner was sentenced to ‘undergo 
four months’ ri gorousimprisonment of which 
-I understand he has already undergotie 
three months. I. do not think, therefore, 
‘that it is necessary in the interests of justice 
‘that-he should be called upon to undergo a 
I set aside the -conviction and 
sentence and acquit. him. His. bail- bond 
will be cancélled.- 
T N T Conviction set ide. 


a) ai ind. Oas; 554; 42 G. 422; 19 9; 
Ont. 7170. 6. W. N. 28; 16 


(2) 82 Ind. Cas. 262; 21 È. W. 19; 2 i 

ALT R 1995 Mad, 364 5 Or, L J. 1234; 
(8) 97 Tnd, Oas, 958; 27 Or. Jy 1198; A. T R. 1997 
ad. 97... | . Fnac : 


` LAHORE HIGH COURT. 
. CRIMINAL APPRAL No. 566: ‘OF 1927, 
“October 10, «1927: : 
~ Present:—Mr. J ustice Coldatream. 
ALA SINGH anv’ oTaEas——AcctsED— 
: i APPELLANTS ` 8 
-7 versus ` - 

: ‘BMPHROR—Resrowpent. 

_ Criminal:Procedure Code (Act V of 1898), s. 288—~ 
Statement recorded by Gommitting Magistrate trans- 
ferred tu Sessions Court record—Use of statement as 
substantive evidence, legality of. 

It isnot illegal to treat a8 substantive evidence 
the statement of a witness recorded ‘by the’ Com- 
mitting Magistrate and transferred to the Sessions 


Court record under s. 288, Criminal Proced 
Lp. 587, col. 1. cedan gade, 


‘Amir Zaman v. Emperor (1), followed. 

Criminal appeal from an order of the 
Sessions Judge,’ Lyalipur, dated: the 23rd 
April, - 1927. ; 


_Mr.. LyBaunders, ior the Appellante, 


886 
Mr; Khurshid Zaman, for the Government 
‘Advocate, for the Respondent. 


‘SODGMENT.—The appellants, Ala. 
Saudagar. . 


Singh,a Jat, and his nephews Saud 
Singh Sant Singh and Udham- Singh, 


have been convicted by the Sessions Judge ` 


allpur under s. 304-II of the Indian 
ert Gade for having caused the death 
of Gurbachan Singh, their collateral, by 
‘beating him with sticks on the. 13th 
September, 1926, at village Jhabbar. Ala 
Singh hasbeen sentenced to eight years 
„rigorous imprisonment and ‘his -nephews 
to six years’ rigorous. imprisonment each, 
“The story disclosed by the record is ag 
follows: Ala Singh's son Anokh Singh was 
married to Musammat Wiro some five years 
“ago when she was about ten years old. 
About three years ago Musammat -Wiro’s 
mother, who was married to one Buta 
ingh 
ere her children with her and went 
to live at Akki in Lahore District, about 
40 miles from Jhabbar, where Musammat 
Wiro was married by Gurbachan Singh 
to one Fauja Singh, apparently-.for- a 
handsome consideration. Some five months 
later Ala Singh, bis brother Ladha Singh 
father of Santa Singh, the appellant and 
Ujagar Singh, the brother of the appel- 
lants Udham Singh and Saudagar Singh 
(sons of Jawala Singh, another brother of 
Ala Singh, the appellant) went to Akki 
and took Musammat Wiro away to Chak 
No. 9 where Ala Singh’s nephews reside. 
Gurbachan Singh had been living at 
Akki under the name of Bahadur Singh, 
his intention, no doubt, being to conceal 
his whereabouts from Ala Singh and his 
family. About the end of August, or in 


the beginning: gf September, . 1926, Ala - 


ingh returned to Jhabbar. The story 
for the prosecution is that’ Ala Singh 
summoned his nephews, the - appellants, to 
his aid and with-them on. the morning of 
“the 13th September, 1926, attacked Gur- 
bachan Singh in the latter's field. where he 
was ploughing with his brother Piara Singh 
(PAW. No. 3) and Mangal Singh (P, W. No, 9). 
“The attack was seen by Wadhawa Singh 
(P. W. No. 4) cousin of Ala Singh, who 


‘at once went to the village and informed 


the Zaildar Naupal “Singh (P. W. No. 9). 


Naupal Singh sent. the Lambardar Hira 
Singh (P. W. No, 13) to report the matter 
at Sheikhupura Police Station, about 
fifteen miles away, where the first report 
-was ~recorded ‘about six o'clock in. the 


ALA SINGH 0, HMPEROR, 


aloped with - Gurbachan Singh. 
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evening. Gurbachan Singh was carried to 
the Jhabbar village dispensary where he 
died, after making a declaration accusing the. 
appellants, at about half past nine in the 
morning. 

In support of the charge against the 
appellants the prosecution produced medical 
evidence proving that Gurbachan Singh 
had died of the shock caused by his 
injuries which were seventeen in number, 
apparently the. result of blows upon his 
arms and legs. The left’ humerus, part 
of the leftulna bone, two fingers and the . 
left fibula as well as the left tibia. were 
fractured. etl ` 

Motive was proved by witnesses who’ 
told' the story of Musammat Wiro's abduc- 
tion along with her mother by Gurbachan™ 
Singh and her recovery by Ala Singh. 
Doctor Shamsher Singh, the Sub-Assistant ’ 
Surgeon in charge of the village dispensary, 
who had examined Gurbachan Singh and 
witnessed his death: Naupal Singh (P. W. 
No. 9), Fateh Muhammad Patwari (P. W. 
No. 10) Kartar Singh acousin of the Zaildar, 
and Kharak Singh asarbrah lambardar,. 
gave evidence to prove that Gurbachan 
Singh had made astatement immediately 
before he died naming the four appellants 
as his: assailants. This declaration was 
recorded by Naupal Singh. Piara Singh; 
Wadhawa Singh and Mangal Singh gave 
evidence as eye-witnesses of the assault. 
Naupal Singh also testified that Ala Singh 
had confessed to his participation in a 
fight with Gurbachan . Singh. There was 
also..a chance witness Bahadur Singh 
(P..W. No. 15) who stated that he. had seen. 
Ala Singh's three nephews riding away 
from Jhabbar together. 14 ne oa 

The appellants denied that they had 
assaulted Gurbachan Singh‘as alleged by the 
prosecution, They could not giye any 
reason why they had been falsely accused 
and they produced no evidence in defence, 

Two of the assessors were of opinion that 
the charge had been proved against all the 


four accused, one was for acquitting all of 
-them and the fourth thought Ala Singh 


alone was guilty. The Sessions Judge, 
agreeing with.the convicting assessors, con- 
victed and sentenced the four accused a 
stated in the beginning of this order. 2 
I have been taken through the record ‘by 


Mr. Saunders who appears for the appellants 


and have also heard Mr. Khurshid Zaman. 
who opposes the appeal on behalf of the- 


Crown. f 
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evidence and proceeded :—] © >, 


fies the “conviction of all the four accused.. 
. Mr. Saunders has not disputed the- truth -of . 


_ the story about the elopement of Musammat 
: Wiro’s mother and the recovery of Musam- 
mat. Wiro from Gurbachan* Singh. - The 


facts proved`are certainly-such as would- 


justify a finding that motive existed :for a 
murderous attack by. Ala Singh's relations 
upon. Gurbachan Singh. - -- =- . 
. ,-As regards the dying declaration, there 
is no. doubt whatever that before he’ died 
Gurbachan Singh named the four appellants 
as his assailants. It is possible that: the 
, Sessions Judge . is right -in doubting 


. whether Gurbachan Singh's statement was . 


. recorded at thé very ‘time at which it was 
. made. My own opinionis that it was so 
7 Tecorded, a ee 


As regards the evidence of the eye-wit- 


‘nessés I am in completé agreement with the 
-learned Sessions Judge’s.very carefully con- 
. Sidered finding that it establishes the. guilt 
. of the four accused. T e 2 a n 
. ~ Mr. Saunders has questioned the legality-of 
the Sessions Judge's acceptance as. substan- 


‘tive evidenceof the statement of Wadhawa. 
-Singh, recérded by the Committing Magis- 


trate, and transferred’ to the Sessions” Court 
.._record under.s. 288 of the Code - of Criminal 
- Procedure... This point, however, is-conclu- 
“sively settled against Mr. Saunders by the 

. judgment in Amir Zaman v. Emperor ((1).. 


_-- As.regdrds the discrepancy about the .. 
. Dhanbad, dated the 9th July, 1927, | 


. nature of thé weapons used by the assailants, 
. “dt -is significant that -’ Doctor -Shamsher 


; Singh's opinion at first was that -one of:the ` 
“,iojuries on Gurbachan Singh’s leg-had been. 
“inflicted by a,sharp -weapon, ahd..1 note. 
~ taat.in the statement of Doctor Hari-Chand, - 


> Assistant Surgeon; Sheikhupura, who made 
. the “post mortem examination of Gurbachan 
` ‘Singh's body, two'contused wounds on the 


_- Outer side’ of Gurbachan Singh's left leg. 
: ` ` Marwari. He-isa shop-keeper in Mauża 


“ were described as bone deep: . - - 


: In my opinion the appellants-were rightly- 
< convicted. The learned Sessions Judge in-; 
` . flicted the. heavier punishment: upon ‘Ala’ 

‘Singh because he was obviously the’ leader 


` in the assault. Iam not prepared to inter- 
. fere with any of the sentences imposed and 
“I dismiss the appeal, 
oe By lay a a 
“ANAL 


s. (1,88 Ind. ; 
“1095 Lah. 452; 26 Or. L. J: 1245, 


Appeal dismissed. ` 


HMPHROR-,-3H1B DAS 
`, [His Lordship ` then -referred to -the. - 


. The evidence, in my opinion, amply“j usti- 


“ must be distinctive from which the 


` facturer or the firm’could be easily traced: [p. 588, ` 


-of Health went to his shop 


Oas. 861; 6 Lah.199 at "p.202; ALR. . „in a, , ; 
; 1245. > Pos TI agame ‘condition. in which he purchased 


MARWARI, - 587. 


_ .. PATNA-HIGH COURT. - 


En - GOVERNMENT APPEAL No. 6 or 1927, - n 


November 16,1927. 


„Present: —J ustice Sir Jwala Prasad, Kr., ` 


~ and Mr, Justice Ross, ` 
_.., BEMPEROR—APPrELLANT ~ 
versus”, i 


< SHIB DAS MARWARI—Responpanr.. - 


Bihar and.Orissa Food Adulteration Act (II of 
1919), ss. 3 (1); 14 (2)—‘Labelled’, ‘sealed’; meanings 
of—Sale of sealed tins:—Power of Inspector to demand 
smaller quantities out of open tins—Adulteration of 
article—Conviction of accused, legality of—Prée- 
judice. .., 1-5 

A Sanitary Inspector went to the accused's’ sho 
and found 15 tins of mustard oil exposed for ae 
He demanded‘ and got 24 -chhataks of oil and found 
that the oil was highly adulterated. The accused 
was prosecuted for an offence under sa. 3 (1) of the 
Bihar and Orissa Food. Adulteration Act of 1919, 
The accused .pleaded that he had -purchased 
in a sealed condition and-used to sell them in the 
same condition :_ | 
~ Held, that the procedure adopted by the Inspector 
in not taking a full tin of oilin its unopened ĉon- 
dition was illegal and seriously prejudicial to the 
accused in view of the provisions of cl. (2) ofs, 14 
of the Act, and that the accused could not ‘under the 
eae be convicted under s; 3 (1)’of the ‘Act, 
p. 589, col. 1. oft rok Gee 
-~ The word labelled’ ina. 14-(2) of the Act denotes 
written slip ‘of paper or a metal or any -other thing 
fixed or attached to articles of manufacture for the 
purpose of describing them or specif ing their 
quality, ete, orthe name of the “maker. Neither the 
word . ‘labelled’ nor the word ‘sealed’-- necessarily 
means -that the article. should ‘contain the name of 
the manufacturer. All that is required is that it 
makeror manu- 


col. 2.) : a 
Appeal from an order of the Magistrate, 


i The Government Advocate, for the A ppel- 
ant. 8 ae oo ans 
Mr. 8. N: Bose, for the Respondent; 


- JUDGMENT.—This is an ‘appeal by ° 
-the Government under s.317 of the Code 
-of Criminal Procedure ‘against the. ordér 


of ‘the Magistrate, dated the 9th of J uly, 
1927, acquitting the accused Shib Das 


Katras. On the 16th of January, 1927, the 
‘Sanitary Inspector of Jheria Mines Board 


-tins of mustard oil exposed for sale. He 
demanded 23. chhataks of oiland told him 
that he required it for analysis. The 
chemical analysis disclosed: that ‘the oil 
was highly adulterated. . The accused told 
the Inspector that he had--purchased the 
tins of-oil. in a sealed condition -in the 


`~ 


and found 15. 


the ting ' 


58. l ; arana 9. SUD D8. MAWAR, : l pwn 0. A 





Tia again on- tho 9th. of J. Agi 1927. He - trate that he had: taken sealed tins “fiom She 
as again. been acquitted by.the "Magistrate - Dhanbad“Oil Mills and that they remained 
: Upon the ground that the Sanitary-Inspector’ -in the condition in which he-had ‘purchas- 
hen not’ tako a full tin ‘of oil in its | Jun- ed them: and he used - to sell them. in. ‘the 


h was ‘not: pana fiat. mt that-he wes ni Est gome ude fae cane word PET 
3 to: the-benéfit of doubt especially ;when ed”, according to the ordinary acceptance of 
“according-to the-evidence he had’ purchased - ‘the term would denote a written slip of paper 
Shs. tins only on the day ` .previous. “tothe or a-metal or „any other thing fixed or attach- ` 
_dite on Which ths sample was taken. The ‘ed -to‘articles of ‘manufacture for the purpose 
“integularity referred.to-in the ‘judgment `of describing them:or.epécifying their quali- 
-of the Magistrate relates tó a; 14, sub-cl:(2) ty, ete., or*the namé of the maker. “The 
Of the Act ‘which says -‘no~ person shall ` ‘accused, says that, the ‘tins ‘were sealed “and _ 
‘be required ‘under s: 6 to ‘sell such “food ‘apparently ‘he could not mean’ anything 
J x@xcept in the unopened tin -ot -packet “else -than that ‘they ` ‘bore’ the; distinctive : 
“in. which it is contained. ™ The learned “mark. showing that. they belonged to the 
Government Ativocate disputes the corfect- “Dhanbad Oil Mills from which the accused 
ness of the view taken by „the -Magistrate ha ad ‘purchased them. Let it be stated 
and says that - the ‘above. mentioned sub- thit neither the word ‘Yaballed”” nor 
OL (2). of 14 „has no -` ‘application’ to “the word “sealed” necessarily means that 
be „Cage, inasmuch as it. refers ‘to “food it should contain the name of manufacturer. 
‘gold or offered for sale-.or exposed for “All that is required is that it must ‘be dis- 
“gale in an. unopened ` ‘tin or packet duly -tinctive from which the; ‘maker or maru- 
“Yabelled” as is set forth in the pre- facturer or the firm ‘could be easily. ‘traced. 
Jamble to s. 14 and ‘the ‘oil in question in .The accused clearly - gave. the condition. of 
“this; çase was contained i in ‘an ‘unopened - tin the tins on the 8th of July as bringing“ it 
“Spat | the | ‘same was not duly labelled. ‘The ‘within s. 14 of the Act when he was examin-- 
«2380.6 ‘of the accused from the very, beginning ed in Court, in the cross- ‘examination of the 
“haa been ‘that he had purchased the tin con- Inspector questions were- directed tô cor- 
taining ‘the oil, sample of which was taken roborate the case of the accused on tlis 
na the “Inapector, along with other similar point. The prosecution, therefore, had fùll 
‘tina thirty-two in number bought from the notice and knowledge of what the defertce 
‘Oul Mills at -Dhanbad and that. he used, to was, namely, that the tins in question came 


fall those Was in the unopened: condition : in wader the definition of it. gireni ins, 14. ‘The 
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Inspector did not question it; but suggested 
that it was easy for. the accused to put ir 
adulterated matter into the- tin, . inasmuch 
agit could be easily opened and then closed- 
_ easily, because the: mouth waa closed with 

liquified tin. - ; 

The suggestion then-was that the accused 
after having purchased. the tin from the 
Dhanbad: Oil Mills opened it and further 
adulterated the oil and: then closed it again; 


takea few minutes. sa 
I, .therefore, hold in ‘agreement with .the 
Magistrate that the tin in question was such 
as is contemplated by s. 14-of the ‘Act.and 
` that the accused could: not be required -to 


sell: the oil: contained -in it except the entire - 


unopened tin-as it was. Clause (2) of the sec- 


tión: would;. therefore, apply.to the case. It . 
was; therefore, wrong: on- the part of the ` 
Inspector to require: the- accused to sell to. 


him: 24 ‘chattaks. of the mustard oil by.open- 
ing-thé tin, 


The. learned. Government Advocate says 


that-ever if the Inspector had acted.illegally 
in not purchasing. the entire tin ag is requir- 


ed-by.cl. (2) of 8.14; yet the oil. of the tin. 


having-been found to be highly adulterated 
the. accused could not tåke advantage.of the 
illegality:or irregularity and must suffer the 
penalty, of Jaw forexposing the‘oil contained. 
inthe unopened tin-for sale. He-refersto el. 
(1) ofs.14and says that itwas forthe accused 
to‘show: that the oil-in- the tin- was in the 
same condition. in which it was sold to him 
by the Mill.and after that after due care.and 
attention he believed that it was genuine. 


The: procedure: adopted by,.the Inspector ' 


has: to my- mind prejudiced the accused 
seriously -and deprived him. of the~ best evi- 


dence:to prove: his -bonafides Had the* tin - 
contdining- the: oil in question been taken . 


possession of by the Inspector by purchasing 
itin the .condition- in-,which he; found. it, 


the accused could have been in a position to: 


. show-that the oil-in the. tin-was-in the same 
condition in which he purchased‘it from the 
Mill.:. It-could also havé been. seen. whether 


the-tin had any mark to indicate that it was - 


surreptitiously opened and thecontents there: 
ofadulterated by the accused: by the easy pro- 
cess-referred to by. the Inspector in- his’ evi- 
dericé.. The accused made his own statement 
and examined thé Assistant Manager of- the 


Dhanbad Oil Mills; who admitted that“ only’ 


a:day.carlier the accused had purchased< 32 


tins of mustardoil from:the Mill and- that 


the tins- were soldered with liquified tin. 
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which according. to the Inspector would. 


-591, col. 


j 
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Fran 
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eft a ste a 
Thetin in queation also was -soldered in 
similar manner. .This wonld indicate that 
the accused was telling the truth and that 
he gave the best evidence that was available 
and that any further best evidence. was very 
much affected by the. illegal procedure 
adopted: by the Inspector. © 

In.‘ the circumstances of the case the 
accused was entitled to an acquittal- The 
appeal is, therefore, dismissed. ` ` ` 

~A, N: Ai Appeal dismissed. ` 


MADRAS HIGH COURT. - 

Oritsinan Revision Oasa No. 912 or 1926. ~ 

(OsIminaL Reviszon PETITION No. 790 

; oF 1926.) - 

5 February 16,1927: | 

. | Present :—Mr. Justice Wallace. 

TARANAGOWD AND oTHESS—PETITIONERS 
re tt ene versus ` ae : 
| *BEMPEROR—Rzsponpent, ` . 

Criminal Proceduré Code (Act V .of 1898), 5. 120~~ 
‘Period for which ‘security’ is to’ be given, commence- 
ment of--Joint trial of several-pérsons, legality of. >_ ~ 


:: Under. 8, 120,- sub-s, 2, Oriminal Procedure, Ocde, =. 
“the péridd for which. security is to-be given com- - - 


mences on‘the “date of the ordér under- s.:118, that. . 
is, the date of the final order, and’ not from-the date ' 
of tbe preliminary order. [p, 590, col.-1.]. -` v 


Where’ in proceedings under e. 107. of the Criminal : 


Procedure Code the essence of the charge was--that_ 


“the accused formed ‘one ‘gang . with one purpose,’ ` 


namely, that of harassing the complainant’ and each’ 
act spoken to by. the witnessés was an act prompted | - 
by that common object and directed towards: aédcom- ~~ 
plishing -it and the evidence: of the common.associa+ | -- 
tion -of all the persons for that one purpose: was © 
partioularly strong =`. i0 t e A guier h Poi 
- Held, that thé “accused could be jointly -tried, - [p. =- - 
In re ini Goundan (1), Hari Telang. v. Queen: 
Empress (2) dúd Angnoo Singh v.:Emperor (3), dis~- 


tinguished: - 
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Bellary dismissing an appeal to him against 
an order of the Sub-Divisional Magistrate of 
Bellary in a case unders. 107 of the Criminal 
Procedure Code. Two points are urged (1) 
that the period for’ which security has 
been ordered to ba given exceeds the 
period fixed in the preliminary order under 
8,112 (2) thatthe joint trial of the peti- 
“tioners was illegal and highly prejudiced 
them. 
As to point (1), the preliminary order 
“under s.112 was drawn up apparently on 
28th October, 1925. Then the date has 
been struck outand 4th January, 1926, 
entered. That order called on the peti- 
tioners to show cause against giving securi- 
ty to keep the peace for one year, not, be 
it noted, for one year from that date. The 
final order was written,signed apparently 


on 2lst September, 1926, and pronounced. 


‘on 2nd October, 1926, It is the petitioners’ 


contention that it isnot open to the trial . 


Court to order security for more than one 
year from the date of the preliminary 
order, that is, at the farthest upto 4th Janu- 
ary, 1927. I am not prepared to accept 
this argument which would entail that in 
a case of this kind the time occupied by 
the trial Court would have to be subtract- 
ed from the period for which security 
should be given; such an interpretation 
of the law is bound to encourage accused 
persons in prolonging the trial as long as 
possible, since the longer they prolong if 
the shorter will be the time for which they 
will give security. In fact were they 
successful in prolonging the trial for one 


year, they will escape having to give securi- 


ty at all, and render the whole proceedings 
something of a farce. I am clear that this 
was notthe intention of the Code, Secticn 120, 
-gub-s, 2 lays down clearly that the period 
for which security shall be given shall 
commence on the date of the order under 
5, 118, that is, the date of the final order. | 
~ As tothe second point, the argument is 
that the joinder of the petitioners in one 
trial bas prejudiced them . because the 
lower Courts have considered the evidence 
-as a whole againstall the petitioners and 
thus have used against some petitioners 
. evidence which was given only against 
‘others. There were seven accused and the 
general case against them was that accus- 
ed Nos.2 to 7 are the hangers-on of the Ist 
accusgd who is the village Reddy, and 
-owing to enmity between the Ist accused 
- and P, W. No. 1 the Ist accused along with 
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these adherents of his, accused Nos. 2 to 7 
have been making P. W. No. 1’s life in the 
village a burden to him, endeavouring to 
have him boycotted by the coolies ‘and 
barbers and to drivehim from the village. The 
prosecution case was that all these accused 
combined with one purpose’: to bring: 
about this result. I have studied the 
evidence asa whole and it is clear 
that it is all directed towards this com- 
mon purpose animating all the accused, 
namely, accused No.1 urging the other 
accused to accomplish this purpose and the 
other accused carrying out in various ways 
petty acts of sccial tyranny and use of 
criminal foree to aid and abet the Ist 
accused in his purpose. It is not.acase 
where evidence is given of isolated acts 
which have no relation to this common 
purpose. The evidence of witnerses who 
speak to only some of the accused doing 
a particular act is, therefore, in my view, 
relevant to prove the common purpose 
animating all of these. In these circum- 
stances it appears to me, that the joint 
trial was proper and that no illegality 
or prejudice to the accused has occurred. 
My attention has been called to a ruling 
of 8 Single Judge of this Court reported 
as in re Kutti Goundan -(1).. It, how- 
ever, can easily be-- distinguished on 
the facts. In that case two persons were 
put up jointly for giving security under 
s. 110, cls. (d), (e) and (f), that is, put short- 
ly, for being habitual extortioners, mis- 
chief makers and dangers to the communi- 
ty. The learned Judge held that the evi- 
dence regarding their association in their 
nefarious acts was not strong; that being 
so, he held that their joint trial prejudiced 
each of them. The case in -Hari Telang 
v. Queen-E'mpress (2) was also a case under. 
8.110, cls. (d),(e) and (f), and the Court 
held that it was improper to try jointly 
two persons charged unders. 110 (f), because 
it could not be said that their individual 
characters were so connected together that 
a joint trial on the ground that their 
characters render them dangerous persons 
was permissible, . The case in Angnoo 
Singh v. Emperor (3) is very similar and. 
in it also the learned Judge held that the 
evidence connecting the various accused 


(1) 86 Ind. Cas. 49; (1925) M. W. N.57; 37M, L, J, 
689; A. I. R. 1925 Mad. 189; 26 Or. L. 3.673, | 
Dec, (N, 8.} 


|@) 270. 781; 40. W. N. 531; 14 Ind, 
a 71 Ind. Oas. 865;45 A. 109; 20A, L. J, 881p Ay 
| 1923 All, 35; 24 Oy, .L, J.-257, 
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together: was very vague, general and of a 
hearsay description. , | 

This cautionary principle does not apply 
to the present case. The essence of -it is 


that the petitioners formed one gang with ` 


one purpose, namely, that of harassing 
P. W. No.1 and each act spoken to is an 
act prompted by that common object and 
directed towards accomplishing it. The 
evidence of the common association 


of. all the petitioners for that one puprose ` 


‘was particularly strong. I do not find 
that any objection on the ground of joint 
trial was taken before the trial Court, and 
it certainly was not made a ground of 
appeal before the Sessions Judge. 


say that the joint trial was illegal or in any 
way prejudiced the accused. I am not 
prepared to interfere in this case and dis- 
miss the petition. — 
= WNW 


- . Petition dismissed. 
ACN, A, . ame 


PATNA HIGH COURT. f 
JURI MINAL Revision No. 348 or 1927. - 
ay June 29,1927, |. 
` Present :—Mr. Justice Allanson and Mr, 
Pen Justice-Sen. tone 
ik GENDO URAON AND O0TBERS— 
PETITIONERS - ` 
~ “versus 


EMPEROR— RESPONDENT. : 
Penal Code (Act XLV of 1860), ss. 142, 147, 858— 
Unlawful assembly—Persons joining assembly, liabil- 
ity of—Mob—Innocent spectator—Burden -of proof— 
Assault in furtherance’ of common 
Separate sentences under ss. 147, 858, legality of. : 
Any person who intentionally joins or continues 
in an unlawful assembly while the assembly is com- 
mitting an offence becomes a member of that 
. assembly. Any person who has innocently: got into 
the crowd and is unable owing to pressure of numbers 
to escape from it isnot a member of the unlawful 
assembly; but he would have to make out his case 

on the point. [p. 592, col. 1.] ` 

Separate convictions are legal under ss. 147 and 
353 of the Penal Code even when assault is committed 
in furtherance of the common intention of the. un- 

lawful assembly. [p. 592, col. 2.] £ 
Prakash Chandra Kundu v. Emperor (1), fol- 

e lowed. ' f : 
Criminal revision from an order of the 


. Judicial Commissioner, Ohota Nagpur, 


s 


_afinnd ÜRAON D. EuPÄROR, . 


In. 
these circumstances I am not prepared to` 


intentión—' 


$l 
dated the 2lst May, 1927, affirming that of 


the Sub-Divisional Magistrate,. Chatra, 
dated the 17th February, 1927. 


Sir Ali Imam (with him Mr. B.C De), 
for the Petitioners, KN 

Mr. C. M. Agarwala, Assistant’ Govern- 
ment Advocate, for the Orown. | 


es JUDGMENT. ` 

Allanson, J.—The 21 petitioners have 
been convicted under ss, 147 and ‘353/34 of 
the Indian Penal Code and sentenced to six 
months’ rigorous imprisonment under each 
section, the sentences to run consecutively, 
The petitioner, Géndo, has also been fined 
Rs. 50. 

On the 5th November, 1926, an Excise 
Inspector and Sub-Inspector with anumber 
of Excise subordinates went to make house 
searches for illicit liquor and illicit distill- 
Ing apparatus in village Haphua. The 
accused, who are all Oraons, belong to this 
village. The houses of Gendo and Mirwa 
accused were searched and also the houte 
of one Dukhi and illicit liquor or dis- 
tilling apparatus were found in each 
of these houses. While the search was 
going on in the house of the accused 
Somra there was an alarm, and a mob of 
40 or 50 men started smashing and remov- 
ing the articles which had been already 


` attached and which had been left in charge 


of an Excise Head Constable. .The Excise 
Inspector and his men‘remonstrated, but 
they were attacked by’ the excited:mob and 
nine of them were injured and the whole 
party had.to run away. The only names 
that could be given in the First Information 
were those of the persons whose houses had 
been searched. But at subsequent test 
identifications a number of persons, includ- 
ing the present petitioners, were identified 
by various members of the Excise party. 
The prosecution witnesses who were not 
previously acquainted with the petition- 
ers were not in a position to say what 
overt act each person did, -that. is -which 


-of them smashed the handis or which 


of them struck which of: the excise 


‘party. _They could only identify. them as 


among the rioters. The learned Judicial 
Commissioner on appeal ignored the evi- 
dence of two witnesses, who in their deposi- 


tions merely said that at the test identifica- 


tion they identified certain persgns. This 
was really a faulty record by the Magistrate, 
The witnesses ought to have said that. they 


598. 
identified these persons as ‘among the mob. 
No ‘defence witnesses werè examined. 


Sir Ali Imam on behalf of the: petitioners - 


urged that as the occurrence took place in 


the village, and asthé Excise Officers were 


picketing.certain houses and ‘not allowing 
` egreés and ingress, the. villagere must have 
been looking on, and no one can be còn- 
. victed unless an-overt act is proved against 
him: -I find no evidence or suggestion: that 
amonga crowd. of onlookers, certain: persons 
suddenly formed an` unlawful assembly: 
’ The smashing of the handis and the sub- 
sequent'attack on the Excise Officers: was, 
according to the. evidence; the“work of a 
number of men. Moreover,in an occurrence 
of this kind, in which the-witnesses did not 
know frombefore the personstaking part but 
were only able to pick them out at a: sub- 
sequent test identification, clearly it would 
be the-persons nearést to the. witnesses who 
would be. likely.to be identified. It _would 
be curious: ify instead. of identifying as 
among :the rioters. those persons whom they 
reallysaw in. the unlawful- assembly, 
. the:prosecution, witnesses should have pick- 


ed: out innocent onlookers’ who would pre- ' 


sumably -be at some distance: : Any person 
who, when the smashing of the handis began, 


intentionally : joined. or remained‘in -the - 


uniawful-assemnbly .was.a member’ ef >that 
unlawful assembly.. Such. a person could 
not help’ being. aware. that, the action of 
-thiose‘men.was.unlawful. Any-pergon who 
has innocently got into:a crowd and is-un- 
able:owing to pressure:of numbers to_es¢ape 
from it, of course, is not a member of the uñ- 
jawfulassembly; but: he would have tomake 


out:his. case on that point, There is no- 


question here of:such acrowd that innocent 
6nl6okers could not get out ofit, Noone who 


_ititentioally joing. or continues in- an un- 


‘Jawful-assembly can.be-allowed_to say that 
che was: merely=a harmless spectator. = He 


mustiprove that. he.was:there.owing tono . 


fault of his own and.that he could. not gét 
seat the crowd. ` The whole object of the 


. provisions of:s.142 of the Penal Code would ` 
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“sembly was to compel: by criminal force. the 


Excise, Officers to stop the house. searches, - 


and this was éffected by .smashing- up 
the handis, ete. When the Excise Oificerg 


expostulated with the rioters, they proceed- ` 


ed to attack them. The common object of 
the unlawful assembly. was not. to assault 


the officers, but the. occurrence subsequent: - . 
ly developed: into ‘sich: an assault. | There: 
can-be no doubt that the assaults were made . 
in furtherance of the-criminal intention of > 
the-accused, namely, to drive away „thè - Ex- .- 
cise Officers. It washeld in Prakash Chandra `` 


Kundu v. Emperor (1) which was. also an, 


Excise case, that .separate-convictions. are. - 
legal under as. 147 and. 353, even when: the: 
common, object of the. unlawful aasembly- 

was to. assault the. public. servants.. The - 


persons actually: assaulting could ‘also: ba 
sentenced under s. 353. [n the present-case 
the assault on the public servants was. not 
thecommon object of the unlawful assemb-~ 
ly. The assault took place later ; but from, 
the evidences it is clear that it was done in 


furtherance of the common inteation of the’ 


mob and each of the accused is liable 
under s; 353/34. As-was remarked in the 


‘above case, the question is rather an acade~ 


“mic one; as the sentences passed could 
have been given unders, 147only.. - _ 

. ` The aggregate sentences are. not ‘exces: 
-Sive.. The assaults.on the Excise: Officers, 


the interferences with their. work, and the. 


‘destruction of thé-evidence of illicit’ distill. 
ing: that had been detected. were quite un~ 
“justifiable. The occurrence was of a séri- 
ous .nature and the work: of Excise Officers 
“would be brought to'a standstill and their 


~ persons endangered, if they were liable to- 


ben attacked with impunity by. a large 
body) of aboriginals when they.go-to make 
‘searchesinavillage: - |. - oar 
_ ‘Bhe application is‘rejected.” - 

. Sen, J.—Lagres. , x 
ANAL I, SA 
“3 (1) 23 Ind. Cas, 203; 410, 836; 
O WEN, 918, ao 


15 Or... J; 2613189 


otherwise’ be defeated. .There is nothing - 


to show that any of the accused were ins 
nocent onlookers or that the- witnesses have 
identified as ‘rioters 


aded.he was: apinnocentonlooker, . 
ithe other point argped on behalf of the 
` petitioners is ‘that they: have really been 
convicted twice over-far the. samé. offence, 
But the common object of the unlawful as- 


persons _who were `` 
merely: looking on. None: of the accused ` 


Rule discharged, ee 


m 
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OUDH CHIEF COURT. 
: FULL BENCH. 

Frest Civit APPEAL No. 121 oF 1920. 
October 18, 21, 22, 29 and 30, 1927. 
November 1, 1927. 
Present: Sir Louis Stuart, Kr., Chief 
Judge, Mr. Justice Hasan, Mr. Justice 
Misra, Mr. Justice Raza and Mr. 
Justice Pullan. 

Thakur JAGMOHAN SINGH— 
PLAINTIFF — APPELLANT 
versus ` 
Musammat SHEORAJ KUAR AND oTane6e— 


DEFENDANTS —RESPONDENT?. 

Will—Consiruction—-Absolute estate with 
that if devisee does not appoint successor estate shall 
descend to testator’s heirs—Validity of disposition— 
Gift over—Defeasance clause—-Executory devise— 
Condition prescribing succession unknown to lew— 
Principles relating to construction of Wills —‘Malik’, 
meaning of. 

A testator after making dispositions of certain 
property: in favour of his son’s widow M, and his 
grandson's widow P, provided as follows: ‘On the 
death of M or P, the survivor will become the pro- 
prietor of the entire property or of that property 
which exists then (that is, at the time of the death 
of the lady who dies first) with power of transfer 
and then she will have all the -powers of sale, 
mortgage,- gift and bequest; after the death of the 
Jast survivor, the property which she will leave 
without nominating a successor will devolve on the 
legal hairs of the declarant (that is, the testator), but as 
against the said Musammats and their successors whom 


they will nominate no one will have any claim.’ In ' oy rank of life. 


a suit by the heir of the testator against the heirs ’ 


of P who survived M and died without appointing 
any successor: = ` 

Held, (i) that P took an absolute -estate under the 
Will; Lp. 597, col. 2.] 

(2) that there was no executory gift in favour of 
the'heirs of the testator, and that even if there was 
“guch a gift it was invalid in law ; [ibid.] 

(3) that the estate taken by P was not an estate 
deteasible in the event of her not making a Will; [p 
597, col. 2; p. 598, col. 1.) 


(4) that the testator had by the latter portion of 


the Will merely -endeavoured to lay down a line of 

succession contrary to the succession known to the 

law, which he had no power to do; [p. 598, col. 1.] 

(5) that the heirs of P were entitled to the estate on 

- p's death in preference to the heir of the testator. 
{ibid.] * 


ParStuart,. O. J-—Where a testator has devised © 


what is on the face of it an absolute estate and’ has 
subsequently added a clause, which has the appear- 
anes of reducing the powers of an owner of an 
absolute estate, it is necessary to decide what were 
his ' real - intentions. - Did he mean to grant an 
absoluta estate ? If- hs has done so, he cannot 
reduce ths powers of the owner; and an attempt to 
readuce those powers will be repelled on the ground 
of the rapugnancy ofthe restraint. But if, on the 
other hand, it appears that his full intention has 
baan directed towards restriction it will have to ba 
held, if the restriction is good, that the estate is not 
*asolute, This is the law both in England and in 
Tadia, [p 598,col, I], 

I Peri Wazir Hasan, J,—Ib is a universal rule of 


iz) 
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clause * 


. disregarded. If they 
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construction that the “grammatical and ordinary sense 
of the words is-to be adhered to, unless that would 
lead’to some absurdity, or somé repugnance or in- 
consistency with the rest of the instrument, in which 
case the grammatical and” ordinary sense of the 
words may be moditied, soas to avoid that absurd- 
ity and .inconsistency, but no further. {p. 599, col. 


“In construing Wills in. all cases the primary, 
duty of a Court is`to ascertain from the language 
of the testator what were his ‘intentions, i.e, to ` 
construe the Will. In so doing they are entitled 
and bound to bear in mind other matters than 
merely the words used. They must consider , 
the surrounding circumstances, the position of the 
testator, his family relationships, the probability 
that he would use words ina particular serise, and 
many other things which are often summed up in 
the somewhat picturesque figure. ‘The Court is 
entitled to put itself: into the testator’s armchair.’ 
But all this is solely as an aid to arriving ata right con~ 
struction of the Will, and to ascertain the meaning of 
its language when used by that particular testator in 
that document. Sosoon as the construction is settled, 
the duty of the Court ig to carry out the intentions as 
expressed, and none other. 
justified in adding to testamentary dispositions. lf 
they transgress any legal restrictions they must be 
leave any eventuality un- 
provided for, the estate must, in case, that even- 
tuality arises, be dealt with according to the law which 
provides for succession of property in the absence 
of testamentary directions applying. thereto, But 
the Court never adds to a Will anything which needs 
tobe done by ‘testamentary disposition. In all 


cases it must loyally carry out the Will as properly 


construed, and this duty is universal, and is true 
alike of Wills of every nationality and, every religion 
That native testators should be | 
jgnorant of the Jegal phrases proper to express: 
their intentions, or of the legal steps necessary to 
carry them’ into effect, js one of -the most importent 
of the ‘surrounding circumstances’. which the Court 
must bear in mind, and it is justified in refusing to 
allow defects in expression in these matters to prevent 
to carry out of the testator's true intentions.” |p. 599, ` 


cols. 1 & 2.) 


Rules established in English Courts for construing ` 
English documents are not as such applicable, to 
transactions between natives of this country, [p. 599, 
col, 2. 

A hurt cannot speculate up8n what the testator 
may have iutended to do or may have thought that 
he has actually done. It cannot give effect to any 
intention which is not expressed or plainly implied 
in the language of the Will. (p. 600, col.1.] 


It is always dangerous to construe the words of 


‘one Weill by the construction of more or less similar ~ 


words in‘.a different Will, which was adopted bya 

Oourt in another case, [ibid.] are 
Tf a testator makes an absolute gift-of property | 

to A, any gift_over ‘of what may be left undisposed 


` of by A is repugnant and void. {p. 606,-col. 1.1 


Pèr Misra, J—The word malik” when"usea in a , 
Will or a gift imports full proprietary rights unless. - 


: there is something in the context to qualify it. [p. 607, 
“col. 2; p. 608, col. E], 


Where clear words hava been used in a Will 
indicating that the donee has been made ‘malik’ 
and compléte powers of transfer. have? been con- 
ferred upon him, it, is not further necessary in 
order to give effect to the full powers conferred, 


aie LT a 


The Court is in no case ` 


“594. 


upon the donee that there must also be a pro- 
vision in the Will to the effect that the estate 
conferred upon him is aheritable one. [p. 608, col. 


[English and Indian case-law discussed.] 

First appeal under s. 96, Oivil Pro- 
eedure Oode, against the judgment end 
decree of the Sub-Judge, Lucknow, in Suit 
me of 1925, dated the 20th “August, 
1926, 


The casecame on for hearing before the 
Hon'ble the Chief Justice and Raza; J. on the 
9th August, 1927, who made the following 


ORDER OF REFERENCE. 
The facts may shortly be stated as follows:— 
A certain Baldeo Singh executed a valid 
Will, dated the 24th February, 1911, under 
which he devised a portion of his property 
to Musammat Mahraj Kuar, the widow of 
his deceased son and to Musammat Param 
Kuar, widow of his deceased grandson, in 
the following manner. If they survived 
him—they did so survive him—they. were 
to succeed jointly to a life-intérest in this 
property. On the death of oneof them.— 
Mahraj .Kuar predeceased Param Kuar— 
the survivor was to succeed to the 
property “with power of transfer and 
powers to sell, mortgage or give. away 
by gift or Will,” Param Kuar, as survivor, 
did so succeed. The Will continues that 
after such survivor's death the property, 
which she will leave without nominating 
the successor, will pass: to the legal heirs 
of the deceased. It is on this latter clause 
that contest has turned. The plaintif- 
appellant has been found bythe learned 
trial Judge to be the sole legal heir of Baldeo 
Singh, The defendant-respondents all 
have been found to be the legal heirs of: 
Param Kuar; and accepting for the moment 
the position that this conclusion of fact is 
correct, the decision of the case would turn 
-upon the legal effect of the clause direct- 
ing that such succession should open to the 
testator's heirs in event of the survivor, 
i.e, Param Kuar, not makinga Will. We 
may here deal briefly with one or two 
points. It was asserted on the part of 
the plaintiffappellant that under a custom 
ofthe family daughters could not succeed 
and that he was the legal successor to 
Param Kuar. The learned trial Judge 
has decided againstthe existence of such 
a custom, The learned Counsel for the 
. plaintiff-appellant has: stated to us that 
although tie appeal asserts the existence 
ef sucha custom he does not propose to 
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argue in favour of ‘its existence. It is 
also the case that the defendants-respond- 
ents asserted the existence ofa Will in 
favour of one of them. The learned trial 
Judge has decided against the genuineness 
ofthis Will. We are given to understand that 
the learned Counsel for the defendants- 
respondents proposes-to argue in favour 
of the genuineness of the Will. We now ` 
come to the main point. What is the law 
in a case like this? The matter is one of 
some difficulty as therehave been conflict- 
ing decisions in the late Court of the Judicial 
Commissioner upon the point and there is 
no binding authority by. this Court. In 
view of the importance of the question 
involved we are of opinion that it should 
be decided by a Full Bench of this Court, 
and we accordingly referto a Full Bench 
the decision of the question. We consider 
that it will be batter not to put the point 
into the form of an exact question. We 
make the reference under the provisions of 
s. 14, Local Act IV of 1925. 


[August 9, 1927—The learned Chief 
Justice directed that in view of the im- 
portance of this question a Full Bench 
consisting of all the Judges of the Court 
(five in number) be formed and tbat one 
whole day be devoted in the cause list for 
the argument. ] 

Messrs. Ali Zaheer,.Niamat Ullah and 
Bisheshwar Prasad Misra, for the Appel- 
lant. f . 

Messrs. P. L. Banerji, Rameshari Dayal, 
and Bisheshwar Nath Srivastava, for the Re- 
spondenis. < 

JUDGMENT OF THE FULL 
: BENCH. 

Stuart, C. J.—(October 18, 1927).—This 
is a reference to a Full Bench of the Court 
mads under the provisions of s. 14, Local 
Act IV of 1925. The reference was made 
on the 9th August, 1927, by a Divisional 
Bench of which I was a member; and as 
it was considered that the questions involved 
in the reference were of considerable im- 
portance it was directed that the Full Bench 
should consist of all the Judges of the 
The facts upon which the reference 
is based are as follows. A certain Baldeo 
Singh executed on the 24th February, 1911, 
a Will (Ex. 17) a translation of which will 
be found at page 5 of Part III of the print- 
ed paper-book. The ptaintiff-appellant, Tha- 
kur Jagmohan Singh, andthe defendants-re- 
pondents, Musammats Sheoraj Kuar, Janki 


“nok. ©, 19977, 


was executed by Baldeo Singh, and that the 
testator was of sound disposing mind. The 
‘first portion of the Will is-devoted to.a 
devise of certain property to the testator’s 
daughters. In this it is clearly declared 
that the property in question is to be, given 
at the time of the testator’s death to his 
daughters and their heirs and in no circum- 
stances is that property to return to the 
testator's family. The reference is only 


concerned incidentally with this portion of -: 


the Will. 


The portion of this Will with which the 
reference is concerned explicitly is inrespect 
of the following devise. The testator 
hada son Ambar ‘Singh and a grandson 
Anrudh Singh. Both Ambar Singh and 
Anrudh Singh had died before the 
date of the execution of the Will. The 
testator made dispositions of certain pro- 
. perty in favour of Mahraj Kuar, widow 
of Ambar Singh, and of Param Kuar, widow 
of Anrud Singh. This portion of the Will 
commences by stating that the property 
which is.to come into the possession of 
Mahraj Kuar and Param Kuarat the time of 
the testator’s death is to be considered the 


` estate proper, and that the property devised . 


to the daughters and their heirs is to be 
‘considered as property separated from the 
estate. The Will directs that Mahraj Kuar 
and Param Kuar are to maintain the. status 
of the estate and the house as- they exist, 
and are not to alter them. The disposition 
in favour of Mahraj Kuar and Param Kuar in 
respect of the property devised to them is 
stated to be that Mahraj Kuar is to be- 
come proprietor (malik) and “possessor of 
the entire ancestral property (with the ex- 
ception. of the property devised to the 
daughters) “without any right to sell or 
mortgage it except to-meet the charges of 
land revenue, the expenses of marriages, or 
other necessary expenses. Mahraj Kuar 
- was to retain the management of the pro- 
perty and to meet from the income dis- 
‘bursements in respect of the payment of 
servants, marriages, and family ceremonies, 
and other expenses of management. She 
: was to support Param -Kuar if Param Kuar 
agreed to live with her. But in event of 
Param Kuar refusing to live with Mahraj 
Kuar, the net balance left over from thein- 
` come after the payment of all charges was 
to be divided into two moieties one of 


which was to be enjoyed by Param Kuar,: 
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Kuar and Suraj Kuar areagreed that this Will 


culty, — 


“the property in question, 
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Their estate was of a limited nature, 
This portion of the Will presents no diffi- 

I now come to the portjon of the Will 
which presents difficulty and which con- 
stitutes the main portion -on which the 
reference is-based.. The Will continues, 
that on the death of Musammat Mahraj . 
Kuar or Param Kuar the other will become 
the proprietor of the property detailed at - 
the end of the Will with any additional pro- 
perty that may exist upon the death of the 
lady who predeceased the other; and then 
follows a condition that such property is to ~- 
be given to the survivor as proprietor with 
power to transfer, that she is to have the 
power to transfer the property in question 
by sale, mortgage, gift or by a testamentary 
devise. The next clause states that, should 
such lady die without having nominated a 
successor by. Will, the property is to pass to 
the heirs of Baldeo Singh. 


Mahraj Kuar predeceased Param Kuar, 
and Param Kuar succeeded as survivor to 
Param Kuar 
is now dead. It does not appear that 
Param-Kuar transferred any property in 
her lifetime. The learned trial Judge has 
found that Param Kuar died intestate, 
Jagmohan Singh, the plaintiff-appellant, | 
is admitted by the defendants-respondents 
to be the heir, under the Mitakshara Law, of 
Baldeo Singh, and Musammats Sheoraj . 
Kuar, Janki Kuar and Suraj Kuar 
are admitted by . the plaintiff-appel- 
lant tobe the heirs, under the Mitakshara 
Law, of Musammat Param Kuar. The ques- 
tions which arose in the appeal before tha 
Divisional Bench that haye been referred ta 
the’ Full Bench for decision are these, 
What is the construction to be placed upon 
the portion of the Will to which I have 
adverted and what is the law which should 
be applied to that portion of the Will when 
constructed ? I take first the question of 
construction. The principles which I con- 
sider should be applied in a case like this 
ar these. The Will must be read as & 
whole, and it must be decided what the 
testator actually meant in respect of the 
particular disposition. In arriving at thig 
conclusion ‘different considerations will 
arise. The Will in question has clearly not 
been. drafted by a trained conveyancer. It 
is drafted loosely and carelessly, and it can 
be asserted with confidence that the wordg 
are used in a popular sense, Remembering 


ki 
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that the “document is diafted not by a 


` trained conveyancer and that the words are 


i 


used ina popular sense, itis necessary to 
decide: what Baldeo Singh intended to 
give to-Param-: Kuar upon the death of 
Mahraj Kuar, in the circumstances which 
have now occurred. Accordingto myreading 
of the terms of the Will I consider that. he 
intended Param “Kuar to be the absolute 
owner ofthe property in question. I should 
not attach undueimportance to the-.use of 
the word malik or proprietor by which he 
describes the recipient, if that word stood 
alone, for I find that in-an earlier part of 


.the Will the same word malik is used when 


only a. limited estate has been granted to 
the recipient. Reading together-the words 


—malik kul jaedad ba ikhtiyar intaqal—the.. 
, not repeat’'the facts in Hanbury v. Fisher 
- (1) and Comiskey v. Bowring Hanbury (2)-as~ 


said words meaning proprietor of the whole 
estate granted with power of transfer with 
the subsequent words that the recipient. is 
to have full power,to transfer by sale, mort- 
gage or Will, I can only draw the conclusion 
that Baldeo Singh intended to make the 
recipient a full proprietor. That-is the 
first point. 
dition that should the recipient have died 
without making a Will the property is to 
devolve, not to the recipient's heirs, but to 
E heirs. . 

‘the principal point upon which the 
elere has been made: ‘In a case such as 


this in which the testator has devised what | 
ig on the face of itan absolute estate and has 


subsequently added a clause, which has 
the appearance of reducing the powers ‘of 
an owner of an absolute estate, it is neces- 
sary to decide what were his real intentions. 
Did he mean to grant an absolute estate ? 
If he has done so, he cannot reduce the 
powers of the owner; 
reduce those powers will be repelled on 
the ground of the repugnancy of the res- 
traint. But if, on the other hand, it appears 
that his full intention has “been directed 
towards restriction it will have to be held, 
if the restriction is good, that the estate 
is not absolute. 
England and in. India. I do not think it 
necessary to refer to authority as the ques- 
tion, in my opinion, does not admit of argu- 
ment, The Court has frequently difficulty 
in such a case in construing the testator’s 
intentions, but the difficulty here is not 
altogether one of construction, There have 
béen two previous decisions of the Judicial 


Commissioner's Court which. have treated ` 
iis subject in. view of the decision in 5p, 
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It is true that he adds a con-. 


This is the difficulty and this: 


and an attempt to 


Tbis is the law both in. 
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Hanbury v. Fisher (1); the decision of the 

House of Lords in appeal in’ the same ‘case: - 
contained in Comiskey v. Bowring Hanbury ' 
(2) and ajudgment-of a Single Judge‘of - 
the Court of Chancery in Comiskey v. * 
Hanbury (3). The: first decision of the 

Judicial Commissioner's Court wasa decision : 


.of my own'in 1918 whenI was officiating 


as Judicial Commissioner. It ‘is reported ~ 
as Indar Kuar v. Chheda Singh (4). That ” 


. decision was considered in a subsequent” 


appeal decided by a Bench of the Judicial ~ 
Commissioner's Court in 1921. This is re- ` 
ported as Rajeshuri v. Mathura Singh (5). It 


‘largely was owing to the apparently diver- 


gent views in these two decisions, that this 
reference w.s made by ‘the Divisional 
Bench of which I was a member. ‘I need- 


those facts-are stated at length in the Oudh- - 
decisions in question. But I wish to explain 
what I meant in my previous decision, 
All that I wished to decide upon the point. 


“was that where an estate had been grant-: 


ed absolutely subject to an executory 
gift of the same at the death of ‘the 
recipient, the executory gift was effec-. 
tive. In thecase which I then tried I was~ 
of opinion that an absolute estate had been 
conferred subject to an executory gift. I 
might have expressed myself better in that 
judgment, and'I do not contend in favour- 
of every statement I made therein. I con- ` 
sider that I- overstated the power of Mrs. 
Hanbury to dispose of the property, and I 
wish to withdraw the somewhat loose state- 
ment that incases such as this there isa 
necessary antagonism between the gift of 
an absolute estate and the gift òvər. I am 
of opinion now. that the true meaning of the 
decision of the House. of Lords was that 


Mrs. Hanbury had obtained an estate which 
“would become absolute if the executory gift 


failed. -The subjection of the absolute ' 
nature of the estate to the executory gift, 


-if the executory gift prevailed, was in effect 


to limit the estate to a certain extent. This 
was the view taken by live, J. in Comiskey 


Lv. Hanbury (3), In the well- known treatise 


(1) (1904) 1 Ch. 415; pri J, Ch. 222; 52 W, `R. 662; 
90 L. T. 66; 20 T. L. R. 2 

(2) (1905: A O. 8k: T 1. "J. Ch. 263; 92 L. T. 241; 53 
W. R. 402; 21 T. L. R. 2 
ne 41909) W, N. 157; on L, P. 32; 538. J 616; S 
a 50 Ind Ons. 197; 22 0. O, 7; 60. Ti : 
(5) 63 Ind, Cas, 348; 24 0. 0, 187; 3 U.P, KA R. way, 
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Jarman on Wills, Gih Edition, the editor 
considers ` the -decision ‘in Comiskey v. 
Bowring. Hanbury. (2) to be authority for 
the proposition.. that. it- was “a: gift -to: the 
wife for lifé with a` power. of. appointment 
among .the nieces and a gift to thesurviving 
nieces in default..of appointment, cand if no 
niece survived,.the wife-shall take absolute- 
ly". page 1185. and he further at page 1323 
stated that Mr. Hanbury’s Will gave to -his 
wife ‘‘an absolute interest ‘defeasible in: the 
event of any. niece surviving: her.”. I con- 
„Bider that: this is the correct ‘interpretation 
‘of the-decision. 
Indar Kuar:v. Chheda Singh (4) I laid down 
nothing more, .I found that the recipient 
„of: the estate Musammat Mithana had re- 
ceived an ‘absolute estate subject to an 
executory gift in favour of Indar-Kuar... If 
Indar Kuar had.predeceased Musammat Mit- 
-hana the absolute estate in favour of Musam- 
mat Mithana would have become.a.: perfect 
estate, but as Indar Kuar survived Musam- 
mat Mithana the. executory-gift. held- good. 
I donot think ‘that the learned. J udges who 
decided Rajeshuri-v. Mathura Singh . (5)> 
` appreciated my position. In the particular 
case which they decided they found that an 
absolute estate had been granted, and that 
there was no executory. valid gift. Holding 
that view they rightly. decided: against the- 
person who asserted the executory gift. I 
think ib sufficient to.say. that -what I con- 
sider to be the law on the subject is the 
law as known before the decision in 
Comiskey: v. Bowring .Hanbury (2) which 
laid down-nothing to the contrary. 
_I can now approach. the conclusion. Mr. 
| Niamat Ullah, who has argued - very -ably 
on behalf of the appellant, has asked us to 
construe the. Will.as giving. te the survivor 
.of .Mahraj.Kuar.and. Param Kuar nothing 
more. than a life-estate with .a power such 
as is.known in English Law.as a power of 
appointment.. He would have us take the 
Wiew that. Baldeo Singh did not grant under 
this portion.of the . Will a full proprietary 
estate,, that he . granted only a power of en- 
joyment and in addition a power of appoint- 
ment, If I accepted..the view that on -the 
construction ofthe Will-he had granted only 
a power of enjoyment together with a power 
of ‘appointment I should aceede to his argu- 
ment, but I do not accept that view, In my 
opinion Baldeo Singh.devised in this por- 
tion of the Willa full estate, but superadded 
to it a direction that. the intestate succes- 
sion of the holderof the full estate should 
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be | succession other than the succession 
Known. to: the. Hindu Law. - Mr. Niamat 
‘Ullah. would: have us take the words “owner 
“with power of. transfer: by sale; mortgage, 
“gilt or Will” as nothing more “than convey- 
ing a power of «appointment..-But as I 


| read the words they made the' recipient a 


-full‘owner; and the words denoting the 
power of transfer were descriptive of full 
ownership. .I.cannot find in, lhe deed that - 
there. was any good executory gift to Baldeo ` 
Singh's heirse,..I:cannot find that there 
was any executory gift at all: -My construc- 
tión of the Willis that Baldeo Singh created 


the recipient a full proprietor, and thathe .. 


_added words by which. he endeavoured to 
-Bubstitute for the succession known to the 
Hindu Law a ‘succession which appealed: to 
him: It is true that in-the Will he does not 
state the recipient is to haye hereditary rights, 
‘and from this Mr: Niamat Ullah argues that 
he. :meant she was not to have hereditary 
rights.. In my opinion ‘the possession of 
hereditary rights follows as. a consequence 
of full proprietorship. “In my opinion it is 
not necessary to state explicitly that a donee 
has-a hereditary rights when the donor 
intends that he should have-them, provided 
the donor has made his meaning absolutely 
clear to the effect that the-donee is to have 
a full proprietary estate. The ownership of 
a full proprietary estate includes the posses- 
sion of hereditary rights. I consider that ` 
Baldeo.Singh intended to give an unfettered 
absolute estate, and: being ignorant of'the 
law which- prevented him, when he had 
made such a gift, from controlling. the 
intestate succession of the donee en- 
deavoured to control it by laying down a rule 
of succession contrary.to the rule of the law. 
Mr. Niamat Ullah- commenced with: the 
argument that no absolute estate was grant- 
ed.. I have already decided that on my con- 
struction of the Will an absolute estate was 
granted. He next took up the position that, 
even if an absolute estate were granted 
.there was a good executory gift in -favour 
of his client that had taken effect. I have 
already found that on my construction of 
the document there was no executory gift. 
He then took a third alternalive plea. His 
_ease was that all that Param Kuar acquired . 
was an: ‘absolute estate defeasible in the 
event of her not making a Will, and that 
inasmuch-as she did not. make a Will the 
estate revertéd to the heirs of éhe testator, 
that is to say, to his client. - This argument 
ig similar to the argument which I have 
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previously considered, I cannot construe 
the Will in this manner. Uponits wording 


it is, in my opinion, impossible to draw the 
conclusion that Baldeo Singh intended that 


if the recipient died without makinga Will, 


the portion of the estate of which she had 
not disposed during her lifetime would be 
forfeited. This is purely a question of con- 
struction. I consider that he had no thought 
of a forfeiture of the estate granted. He 
has endeavoured, according to my view, to 
lay down a line of intestate succession Con- 
trary to the succession known to the law. 
There was no intention of forfeiture, in any 
circumstances. What I consider him to 
have intended is that if the- recipient did 


not make Will, the portion of the estate. 


of which she had not disposed during her 
lifetime should be diverted according toa 
line of succession unknown to the Hindu Law. 

I now summarise my views. 
that this case and all other cases of the 
same nature should be determined upon a 
construction of the document as a whole 
relating to the disposition. I consider that 
in cases such as this-the actual intention 
of the testator should be sought from the 
words of the document keeping i in mind the 
circumstances in which it has been pre- 
pared. Where, as here, the document has 
been prepared by persons unskilled in con- 
veyancing the construction should follow 
the meaning of the words as found to be 
meant by the testator, 

When, as here, it is found that the testa- 
tor had intended to givean absolute estate 
and has attempted to limit the rights of 
the holder owing to an erroneous view of 
his powers so to limit those rights, the 
attempt to limit the rights must be rejected 
“on the ground of repugnancy. I would, 
therefore, return tbe case to the Divisional 


Bench with a finding that Musammat Param’ 


Kuar succeeded to an absolute estate and 
that upon her death intestate the property 
would devolve upon her heirs. On this 
view the appeal would fail, 


Hasan, J.—(October 29, 1927).~ 
The question in this reference is the 
interpretation of the Will of one 


Baldeo Singh dated the 24th of February, 
1911. Baldeo Singh, died in 1912 and it is 
agreed that Musammat Mahraj Kuar succeed- 
ed to the estate now in dispute under the 
devise contained in the said Will of Baldeo 
Singh. Musammat Mahraj Kuar was the 
widow of Ambar Singh, who was the son of 
Baldeo Singh and had predeceased hisfather. 
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-Musammat Mahraj .Kuar died on the 8rd of 


I eonsider. 
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October, 1917, and itis further agreed that 
on her death Musammat Param Kuar suc- 
ceeded to the same estate under the terms 
of the same Will. Musammat Param Kuar 
was the widow of Anrudh Singh, son of 
Ambar Singh and grandson of Baldeo Singh. 
Anrudh Singh had also died in the lifetime 
of Baldeo Singh. Musammat Param Kuar 
died on the 29th of May, 1922. The suit, 
out of which this reference arises, is brought 
by Jagmohan Singh for possession of the 
estate of Baldeo- Singh, which was held 
possessed by Musammat Param Kuar at her 
death. For the purposes of this reference 
it is agreed that the plaintiff, Jagmohan 
Singh, is thé heir-at-law under the- rules 


‘of the Mitakshara to the. estate of Baldeo 


Singh. The plaintiff claims the right to 
enter into the possession of the estate in 
suit on the death of Musammat Param Kuar. 
The three defendants, Musammat Sheoraj 
Kuar, Musammat Janki Kuar and Musam- 
mat Suraj Kuar, are the daughters of Mus- 
ammat Param Kuar. < 

The plaintiff's case as. presented at the 
arguments before us isthat the estate which 
Musammat Param Kuar.acquired under the 
Will of Baldeo Singh was determinable at 
her death and on the happening of that 
event the plaintiff is entitled to succeed 


‘either asa devisee under thesame Will or 


as an heir-at-law of Baldeo Singh. The 
precise matter for decision, therefore, isthe 
nature of the estate acquired by Musammat 
Param Kuar under the Will of the 24th cf 
February, 1911 and its legal effect. 

The estate of which Musammat Param 
Kuar died possessed was, it is agreed, devis- 
ed toher intermsof cl. 3 of the Will and 
the argument on behalf of the appellant 
is thaton aproper construction of that 
clause and in the light of other dispositions 
in the Will Musammat Param Kuar acquired 
only alimited estate with powers of aliena- 
tion and testamentary disposition. The 
second line of argument that whatever be 
the nature of theestate which Musammat 
Param Kuar acquired, absolute or limited, 
it was subject to defeasances on the hap- 
pening of the contingency of her dying 
without nominating a successor and it is 
agreed for the purposes of ,this reference 
that the contingency has happened. The 
broad contention on behalf of the defend- 
ants is that Musammat Param Kuar acquir- 
ed anabsolute estate and that the course 
of succession prescribed by the elause in 


: to 


‘construction that the 
ordinary sénse of the words is to be adhered - 
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question on the happening of the contin- 
gency is invalid both as gift over and as a 
direction, Itis agreed that this course of 

succession isnot the course of inheritance: 
according to law which will follow on the 

death of Musammat Param Kuar if she died 

possessed of an estate of inheritance. The 

trial Court has accepted the defendants’ 

interpretation and contention and dismissed 
the plaintiff's suit. . i 


Clause 3 of the Will of the 24th of February, ` 
“1911, is unfortunately notin such a happy 


state of lucidity as to enable us to ascertain 
the intention of the testator without any 
difficulty. This being so, the- principles of 
construction which eminent Judges have on 
former occasions enunciated for arriving at 
a conclusion as to the intention of the 
testator are to my ‘mind of gréat and abid- 
ing value and I confess thatI ordinarily 
take light from such principles in constru- 
ing documents where language employed 
express: the ` intention is ambiguous, 
equivocal or to say the least not clear. To 
my mind the saying “to construe one man’s, 
nonsense by another'sis nothing but pedan- 
try. -It.seems to me that to apply the same 
rules of sound judgment as have been ap- 
plied by former Judges to the interpretation 
of documents is but common sense. 

‘In Grey v. Pearson (6) Lord Wensleydale 
observed that it was the ‘universal rule of 
“grammatical and 


to, unless that would lead to some absurdity 
or some repugnance or inconsistency with 
the rest of the instrument, in which case the 
grammatical and ordinary sense of the words 
may be modified,so as to avoid thatabsurdity 


- and inconsistency, but no further.” 


‘The second principle, which should bear 
in mind, may best be expressed in the langu- 
age of Lord Moulton in the case of Venkata 


-Narasinha Appa Row v. Parthasarthy Appa 


Row (7). His Lordship made the following 
observations: —“In all cases,the primary duty 
of a Court is to ascertainfrom the language 
of the testator what were his intentions, 
i.e, to construe the Will.” Itis true that 
in so doing they are entitled and bound 


` to bear in mind other matters than ,merely 


(8) (857) 6H. L. O. 6l atp. 106; 26 L. J. Oh. 473; 
19 


5 
R. 19.. : 
(T) 23 Ind. Oas. 166; 41 I. A. 51; (1914) M. W. N. 299; 
12`A. L. J. 315;18 O. W., N. 554; 26 M. L. J. 411: 
15 ne T. 285; 16-Bom. L. R. 328;.37 M, 199 
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the words‘ used. They must consider tha 
surrounding circumstances, the position 


‘of the testator, his family relationships, 


the probability that he “would use words 
in a particular sense, - and many other 
things which are often summed up in the 
somewhat picturesque figure. ‘The Court 
is entitled to put itself into the testator’s 
armchair’............... Gdg E aaa < 
But all this is solely as an aidto arriving 
at aright construction of the Will, and to 
ascertain the meaning of its language 
when used by that particular testator in 
that document. So soon asthe construction . 
is settled, the duty of the Courtis to” 
carry out the intentions as expressed, and 
none other. The Court isin no case justi- 
fied in adding to testamentary dispositions, 
If they transgress any legal restrictions, 
they must be disregarded. If they leave 
any eventuality unprovided for, the estate 
must,incase that eventuality arises, be 
dealt with according to the law which ‘pro- 


`” vides for succession of property in the 


absence of testamentary directions apply- 
ing thereto. But the Oourt never adds to 
a Willanything which needs to be done 
by testamentary disposition. In all cases 


-it must loyally carry-out the Will as pro- 


perly construed, and this duty is universal, 
and is true alike of Wills of every nationality 
and every religion or rank of life... ..... That 
native testators should be ignorant of 


‘the legal phrases proper to express their: 


intentions, or of the legal steps necessary 
to carry them into effect,is oneof the most 
important of the ‘surrounding circum- 
stances’ which the Court must bear in mind, 
and it is justified in refusing to allow 
defects in expression in these matters to 
prevent the carrying out of the testator’s true 
intentions.” 

To the observations of Lord Moulton I 
would add the following observations of 
Wilson, J.in Ram Lal Settv. Kanai Lal 
Sett (8) quoted witk approval by Lord 
Macnaghten in ‘the case of Bhagabati 


-Barmanya v Kali Charan Singh (9). 


“It is no new doctrine that rules estab- 
lished in English Courts for construing 
English documents are not as such applic- 
able- to transactions between natives 
ofthis country. Rules of construction are 


(8) 12 O. 663; 6 Ind. Dec. (N. &.) 450. E 

(9) 10 Ind. Oas. 641; 38 I: A. 54; 15 C. W. N. 393; 9 
M.L T. 411; 13 O. È. J. 434; 21 M L. J. 387; 8'A, 
L. J. 433; 13 Bom. L, R. 375; 38 O. 468; (1911) 2 M. W 
N. 295 (P. 0). : - 


, BCC 
rules designated to’ assist in ascertaining 
: JAM and the applicability of many 

uch’ rules dependa upon the habits’ of 
henge and, modes `of expression pre- 
“valent, amongst those to whose language 
they’ are applied. English ‘rules of còn- 
“struction have grown, up side by side with 
a very special law of property - and a very 
‘artificial system of conveyancing, and the 
success of. those. rules’ in giving effect 


‘to the real intention of those whose langu-. 


‘age they’ aré used to interpret depends not 
‘more upon their original fitness for that 
‘purpose than upon the fact that English 
‘documents of a formal kind are ordinarily 
‘framed with a knowledge of the very rules 
of construction” which are after wards applied 
to them. It is @ very serious thing to use 


such rules in ‘interpreting the instruments of ~ 


Hindus, who view most transactions’ from a 
different point, think differently, and speak 
‘differently, from Englishmen, and who have 
‘never’ heard of therules in question”. 
The third principle upon which I rely .is 
this—‘‘We are not atliberty to speculate upon 
‘what. the testator may have intended to do, 
or may have thought that he had actually 
done. We cannot give effect to any inten- 


implied in the language of his Will”. Per 
Lord Watson in Scale v. Rawlins (10). 

' The fourth and the last principle of which 
I want to make use in this case is stated 
by Sir John Edge in the case of Sasiman 


““Chowdhurain v. Shib Narayan Chowdhury. 


(11) “that itis always dangerous to con- 

sirue the words of one Will by the construc- 
tion of moreor less similar words in a 
‘different Will, which was adopted by a Court 
in „another Gage." 

1 now proceed? to the task of interpret- 
ing the Will before us. In ‘the first part 
-of this Will the testator recites the fact 
‘that he -has no male-issue and that he had 
‘made a previous Will. He then expresses 
‘his desire.to alter the nature of the devise 
which he had “made in his previous Will 
in favour of his grand- daughter and alters 
it. By this Will there. is no doubt that he 
gives absolute “ proprietary ° estate to 
‘them and emphasizes it by saying. that 


gO G89) A. O. 342; GLL. J. Ch. 421; 66 LT. 


(11) 66 Ind. Cas. 193; 49 T. A. 25; 15 L. W. 434; 26` 


C. W. N. 425; 42 M. i: J. 492; 30 M. L. T. 242; 20 A. 
L, J. 362; 3 0. L. J. 427; 24 Bom. L. R. 576: (1922) 
M. W. N. 368; A. L R. 1922 =O; 63; 1 Pat. 305; 3P. 
L. TAG, O.) 
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of the Will itself. He, 
-of the Will. 

could not do. 
‘prescribed by 


“Kuar and of Musammat Param Kuar 
‘first devise in favour of. these ladies is 


tion which is not expressed or plainly 
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t" under any circumstances .and at any. time 
it shall not revert to my family”. Thé 
estate so conferred on. those daughters is 
clearly. an, estate of inheritance in terms 
however, restricts 
the inheritance, in case, of. issue, to male 
issue only as is also clear from cl. 6 
This, it. is not disputed, he 

It is clear, therefore, that 
the testator was labouring either under 


ignorance or forgetfulness of the rule.of law. 


‘that he had no power to prescribe a course 


of inheritance different from the course 
law. After this appear 
manifestations ofthe testator's intention to 
‘make devise in favour of Musammat aaa 
The 


made and expressed in’the following 
passage :— 5 
“ As to my remaining property at first 


Musammat Mahraj Kuar......... and after her, 
Musammat Param:Kuar............ will become 
proprietors. Nothing will be done against 


‘this; that they will maintain the status of 


“the family and the estate which exists. at 


present and will not alter it, only the land 
granted to the daughters shall be separated 
from the estate.” 1 regard the words just 
now quoted the main and the real words of 
disposition and what follows as “con- 
ditions” annexed to the said devise as the 
Will itself says. I construe these words.as 
constituting the two ladiesifull and com- 
plete owners (malik), successively, of the 


property of the testator except the property 
“bequeathed to the grand- daughters. 
‘absolute ownership is emphasized by the 


The 


words “ Nothing will be done against this” 


which clearly mean that nothing will affect . 


their status of full owners. “That they 
will-maintain thestatus ofthe family and 
the estate............ and will not alter it,” is 
an expression of wish, or at the most, is 
a direction, as to the ‘mode of enjoyment 
conveying the desire of impartibility of the 
estate. Here again the futility of the testator's 
wish is apparent and the same wish per- 
meates through all the subsequent clauses 
of the Will which the testator describes as 

“ eonditions”. In condition No. 2 he again 
makes: Musammat Mahbraj Kuar proprietor 
(malik) of the estate “ together with all the 
rights and things without exception of 
anything and right,” and ágain imposes a 
restriction on her power to sell and to 
mortgage limited by the need of paying 
the revenue, meeting the expenses of the 


wa 


s 
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_ daughters’ marriages and for other:. neces- 
sary -expenses. There is much: force in 
the .arguments-.advancéd .. by ‘Mr, “Niamat- 
:ullah, . Advocate’ for the -appellant,- that 
the status of.a “-propristor ": conférred-on 
‘Musammat ` Mabraj : Kamar sin cl, - 2 “is 
“subjected to suc2.disabilities.as-appertain 
“to- the status of a Hindu female-and, there- 
fore, the estate:-conferred is. not: higher 
than “the usual Hindu: female's. estate. -I 
think, however, that the:argument loses'all 
its force, when it is considered.in relation. 
‘to. the-main:words:of the devise and- the 
‘first portion of cl..2 and lastly elii3. From 
the. language’: employed in the ` whole of 
the Will and in the‘ several -clauses when 
‘separately ‘considered Iram irresistably.led 
‘to the conclusion that..the. dominating idea 
‘in the testator’s mind-was ‘that ‘he could 
confer full ownership .on.a. person-and ‘could 
‘also ¿validly impose restraints ‘on. ‘mode of 
enjoyment, ‘on power “of dlienation and on 
the.course of .irheritance, 'Thisis by-no 
“meansan -uncommon ;failing ‘of Indian 
‘testators, ; h 
‘Now comes-cl. 3: of :of-the ‘Will. It-may 
.be translated as follows 
‘That on the death of -Musammat*Mahrai 
‘Kuar-:or Param.Kuar.the-‘survivor will -be- 
-come ‘the proprietor of: the‘entire-property 
.or of :that property which exists then (that 
is at the time 
:dies.first) with :powerof transfer ‘and then 
-she will have-all the-powers’of sale, -mort- 
gage, gift and bequest:; that after ‘the 
death of the last survivor ithe property 
‘which she will leave without nominating 
'a successor will devolve on the legal heirs 
of the declarant. But-as against the said 
Musammais and their successors whom ‘they 
will nominate no ‘one will have’any claim", 
The construction ‘of “this _ clause is 
not free from difficulty. ‘The -intention 
of the-testator.as evidenced by ‘the: language 
of :els. 2and 3 ‘is, :h 
respect and ‘it is this:that “tho fettérs.as:to 
the mode of enjoyment.and ‘power of:aliena- 
tion are removedias‘soon as one‘ofthe tivo 
. ladies dies and the property ‘passes ‘into 
the hands of- the :survivor. ‘This shows 
that tthe fetters ‘placed on oneof the con- 
‘ditions were intended to be ‘placed? for the 
benefit of the other, ros 
Now the words“ will devolve-on .the 
legal heirs of the declarant.” are either 
words of limitation appertaining to the 
estate of the survivor or words of purchase ; 
in other words they either prescribe 8 


ow 4 
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of the.death of.the lady.who’ 


owever, “clear‘in ‘one 


“bol 

“line - of ‘inberitance ‘which the’ testator 
“wished to follow onthe-death of the survivor 
“of the -two Tàdiès intestate or they: con- 


“ptitute a “direct gift | by ‘the “testator in 


‘favour’ of His: legal-heirs in the same event. 
“If the’ latter construction is- the ‘true con- 
-struction then ‘there is a:giftover in favour 
Of-a- class to “be- ascertainéd ‘at--the- death 
of thesurvivor. It “seems to me, however, 
‘that +the former ‘ construction -is ‘more 
-supported -by the''language~of the clause 
‘under “considération “and ‘by the general | 
*scheme*of the Will, ‘In “the -first place, 
‘there ‘are‘no words ofgift in favour of 
‘the eirs. In-the second place there is no 
“specified individual as the object of' the 
‘testator’s ‘bounty.:“Be that as it ‘may, if 
the preceding estate-is’an absolute estate 
“the subsequent direction treated either’ as 
‘laying down a-courée‘of inheritance or: as 
\a gift’ over‘to -a'class-must fail ‘as will be 
shown hereafter. i 
-Is -there then-a gift of absolute : estate 
to.the survivor? Ihave already expréased 


the opinion that the estate in dispute was 


‘devised in favour of the two ladies succes- 
sively-in absolute ownership under the 
“first part of the Will-of-Baldeo Singh. In 
-legal phraseology the devise amounts to 
‘the devise of an absolute estate in favour 
‚of one -subject to an executory devise of 
‘the game estate in favour of the survivor, 
-Olause 3 now under consideration ‘is 
intended to explain and amplify the nature 
of the estate in the hands of the survivor, 
I find nothing in the language of cl. 3:to 
disclose the intention on the part of the ` 
testator of cutting down in any respect 
the absolute estate already devised. To my 
mind the-nature-of theestate in the hands 
of the survivor as expregsed.in this clause 
is precisely the same as is conferred upon 
her by the devise contained in the first 
part of the Will. . The language employed 
on the first occasion for the purpose of 
indicating ‘the nature of the estate is “at 
first Mabraj Kuar......... and after her Param 
Kuar will become proprietors (malik)”, 
In cl. 3 the words used are “on the death 
of Musammat Mahraj Kuar or Param Kuar 
the survivor will become the ‘proprietor 
(malik), The grammatical and ordinary 


- sense of- the. word ‘ malik ` is- wéll-under- | 


stood. Expressed in English lahguage it 
means “ owner of property” and this is 
the sense in which the testator must be 
taken to have used it, having regard to 
the language spoken and written by the 
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. testator, to the modes of expression prevail- 


“ing amongst persons of his class and to the 


-entirely inartistic.frame of this Will. As 
observed :by Lord Buckmaster in Bhaidas 
` Shivdas .v: Bai Gulab (12) the word “malik” 
.is not “a term of art, it does not neces- 
sarily define the quality of the estate taken 
‘but the: ownership cfwhatever that estate 
“may be... This Will is the Will of my 
| countryman and is couched in the language 
-which is my language. I strongly feel 
that I can say with confidence that the 
“word “malik” in the setting. in which it 
-is placed here means nothing less than 
~; the status of a full owner embracing within 
-it and connoting the incidents of anestate of 
: inheritance and of power of alienation. In this 
» particular Will, however, the twoincidents of 
„absolute ownership just now mentioned do 
-not rest, on implication alone. They are 
-both expressly stated as will be presently 
shown. Ge 
“It is argued by Mr. Niamat Ullah that 
“the ‘power of alienation is added by devise 


‘to’ the limited’ estate conferred on the 


-survivor and in support of the argument 
-reference is ‘made to powers of appoint- 
-ment in English Wills and deeds. To my 
mind the‘analogy is misleading. Power 
‘of appointment, as understood in English 


— > a law of real property was not, I am convinced, 


within .the mental vision of the testa- 
‘tor at all.‘ I presume that he was wholly 
‘ignorant of it. According to my judgment 
the testator speaks of the power of alien- 
ation and testamentary disposition not by 
way ofa gift of such power ia addition 
‘to the: giftofa limited estate but simply 
by way of explanation and amplification 


' of- what was implied as an inseparable. 


incident in the status of a malik. ‘There 
are no words connoting the gift of such a 
power and we cannot create one. I should 
not be understood to mean that the testa- 
‘tor was under any legal disability to make 
a devise of a power of appointment if he 
intended to make one. All I say is that he. 
had no conception of it and he has not 
made such a devise. The decision of their 
Lordships of the Judicial Committee in 
Bai Motivahu v. Bai Manubai (13) is, if I 
.may respectfully say so, instructive in this 


(12) 65 Ind. Cas. 974; 49 I. A. 1; 26 O. W.N. 129; 
15 L. W. 412; 20 A. L. J. 289; 42 M. L. J. 385; 35 
O. L. T. 314; Wi Bom. L. R. 551; 46 B. 153; A. IL. R. 


1922 P. O 193 (P. O.). Ki 
(13) 241. A. 93; 21 B. 709; 1 O. W. N. 366; 7 Sar. P. 


9,140; 11 Ind, Dec. (N, 8.)'477 (P.O). 
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-connection. In this case their Lordships 
held that, the testator had substituted. his 
daughter Mamoo in his own place and in 
that character had given ker- power to 
-designate the person by her Will in whom 
the estate was to.vest absolutely. They 
held that there was nothing contrary to any 
principle of Hindu Law in the testator 
making a gift offsuch a power. They said 


-- that there is an analogy toit in the law 


of adoption. They further held that tha 
person taking the estate by,virtue of the 
exercise of the power must take it as a 
~devise of the testator and must fulfil the 
-conditions in which the testator could him- 
self make him a devisee. Their Lordships 
.ended their judgment by making a very 
important pronouncement and it ia this: 


“But whilst saying this they think they - 


ought also to say that, in their opinion, 
the English Law of powers is not to be 
applied generally to Hindu Wills.” The 
.word “power” in él. 3 of the Will stands 
for the word “ikhtiar”, which -only means 
“freedom, liberty” and is not a technical 
term. On the other hand, the word “power” 
in English conveyancing is a technical term 
and quite distinct from the power which 
a man has over his own property by 
virtue of his. ownership—Tremayne v. 
Rashleigh (14). In my long experience ex- 
tending over a quarter of a century in this 
part of the country I have not come across 
a Will or a deedin which power- of aliena- 
tion has been conferred as distinct and 
separate from the incident of ownership 
in property. To use the language of 
Wilson, J. in Ram Lal Sett v. Kanai Lal 
Sett (8), already quoted, “it is a very 
serious thing to use rules of construction of 
English Law in interpreting the instru- 
ments of Hindus, who view most transac- 
tions from a different point, think different- 
ly, and speak differently: from Englishmen, 
‘and who have never heard of the rules in 
question”. I think the limits of the appli- 
cation of the doctrine of “power” as under- 
stood in English Law to instruments execut- 
ed by Indians must he taken to have been 


defined by their Lordships of the Judicial: 


Committee in Bai Motivahu v. Bai Manubai 
(13), where power to designate a successor 
to the testator was upheld. ° 

But even if I assume that there is a power 
of appointment added to a devise of a limit- 


(14) (1908) 1Ch. 681 at p. 688; 77 L. J; Oh..292; 98 
L615, | Í E 
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ed estate the assumption does not in any 
opinion advance the plaintiff's case. The 
scope and validity of a devise of power is 
subject:to the same rules of law as any 
other devise, for instance, the rule against 
perpetuity. In the exercise of such wide 
and general powers as are given by cl. 3 of 
this Will, there is a possibility of the rule 
being broken. The power is, therefore, 
-bad in law. But whether this is so or not 
one thing is clear, When the learned 
` Advocate for the appellant asks me to con- 
strue the power of alienation contained in 
this clause as.a power of- appointment 


| according to English Law I feel at liberty to` 


‘take aid from cases decided in English 
Courts in construing the power under con- 
sideration. According to English decisions 
a gift over for life with a general power of 

“appointment by deed-or Will is equivalent 

“to an absolute gift—Bray v. Bree (15), Jebb 
v. Tugwell (16) and In re ‘Wolstenhome, 

‘Marshall v. Aizlewood (17). ; $ 

The other argument advanced for the 
purpose of wresting the word “malik? òf 

‘its necessary incidents and natural meaning 
is that the context shows that the devisee 

‘was divested of ‘the estate of inheritance. 

“The argument is fair but not sound. In 
support of the argument reliance is placed 

upon the passage—“the property...will 
devolve upon the legal heirs of the decla- 
rant.” I am unable to conceive that a, 
person possessed of testamentary powers 

“without any restriction, as is the case here, 

‘is not possessed of an estate of inheritance. 
‘A Will may and it usually does provide for 

‘succession which may be either in accord- 

‘ance with law or against it. In my opinion 

“the passage relied upon is an express pro- 
vision as to succession to the estate of the 
‘devisee and in this sense it is consistent 
‘and not inconsistent with the implication in- 
volved in the full estate already and repeated- 

‘ly devised in favour of the survivor by the 
testator, Thus the natural meaning of the 
word “malik” is not in any manner displaced 

‘or qualified by the context. The present 

‘case, therefore, entirely falls within the 
principle of the decision of Sasiman Chow- 
dhurain v. Shib Narayan Chowdhury (11), 
in which the previous cases are reviewed. 

Even if I constrpe this passage as a pro- 
vision of gift over, which I do not, I cannot 
(15) (1834) 2 CI. & F. 453; 8 Bligh (N..s.) 568; 6 E. R. 

1225; 37 R. R. 172. 7 : 

(16) (1855) 7 De G. M. & G. 663; 2 Jur. (N..8.) 54; 4 
. R. 157; 44 E. R. 53 ; 109 R. R. 284. . ` 
(IN) (1881) 43 L. T. 752; 29 W; R. 414. 
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consistently with rules of sound judgment 
hold that the gift over was intended to cut 
down the prior estate of inheritance. Thera 
are no words showing such an intention 
and I cannot enter into the region öf speci ° 
lation. A gift over on the happening of a 
contingency of the nature mentioned in 
this clause (that is the devisee dying with- 
out nominating a successor) does not with 


- reasonable certainty indicate the testator’s 


intention to reduce the preceding absolute 
estate into a limited estate—Thornhill v. 
Hall (18), Fetherston v, Fetherston (19), 
Watkins v. Westen (20). In In.re Freeman, 
Hope v. Freeman (21) Lord Justice Buck- “ 
ley at page 691* says—‘The second principle 
is that a clear gift in a Will is not to be 
cut down. by anything subsequent which 
does not with reasonable ‘certainty indicate 
the intention of the testator to cut it down. 
If there be a plain gift ina Will the Court 
will not say it is defeated by something 
ambiguous in a codicil which does not 
plainly cut down the previous gift.” More- 
over, the gift over, if any, is quite consis- 
tent with the testator’s view amply mani- 
fested in this Will that he could make a 
devise of au absolute estate and at the same 
time put restraints on such an estate, 

I do not, however, hold that the passage 
“will devolve upon the legal heirs of the 
“declarant” contains any gift over. There 
are no words. of gift. On the contrary, the 
words-em ployed are clearly words indicating 
the devolution of inheritance. They are in 
marked contrast with the language used in 
relation to the estate of.the grand-daugh- 
ters: “Itshall not revert to my family.” 
I take no objection to the gift over, if any, 


‘on the ground that-it is not in favour of a 


specified individual. It would be valid in 
favour of such members.of the class as are 
in existence at the testator's death—Bhaga- 
bati Barmanya v. Kali Charan Singh (9). 
Bat Jam of opinion that there is no gift 
over. I hold that in the passage relied upon 
the testator prescribes the course of inherit- 
ance which he desires, that the estate of 
the devisee should follow in case of intes- 


tacy. Itis agreed that this course is con- 


(18) (1834) 2 Cl. & F. 22 at p. 41; 37 R. R..1; 8 Bligh 
(x. 8.) 88; 6 E. R. 1065. - 

(19) (1835) 2 CL'& F. 67 at p. 81; 39 R. R.1; 6 E. R. 
13 


(30) (1863) 3 De G. J. & S. 434; 138 R. R. 718; 32 D. 
J. Gh. 609; 8 L. T. 406; 11 W. R. 408; 46 E. R. 703. 
(21) (1910) 1 Ch. 681; 79 L. J-Ch. 678; 102 L.T, 


_ 516; 54 S. J. 443. 
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trary to the course prescribed by law. The 
testator's wish, therefore, must fail and the 
inheritance according to law should be. left 
‘to run itscourse. If seenis.to-me.ithat the 
_ present case is wholly covered by the deci- 
„Bion of their Lordships of the Judicial Com- 
mittee in the case of Lal Ram Singh v. 
“Deputy Commissioner of Partabgarh (22). 
This was a case. which went before their 
-Lordships on appeal from a decision of the 
_late Court of the Judicial Commissioner of 
-Oadh and I- may , be permitted to add.that 
“I was Counsel in the case in the said Court. 
In that case the ultimate remainder in 
absolute estate was held to have. vested. in 
_one Lachhman, Singh. The document had 
‘also provided that. the inheritance shall 
‘devolve according tothe provisions of s. 22 of 
“the Oudh Estates Act, 1869. The, rules. of 
inheritance according to that section were, 
however, applicable to the grantor , himself, 
“and could not be‘applicable to the, grantee. 
The document was,.therefore, construed to 
-mean that the grantor intended , that. the 
‘heirs to Lachhman Singh's estate shall be the 
: game persons as were. the heirs of the testator 
_himelf. [See the report of the appeal Jin 
the Court of the Judicial Gommissionér in 
Narain Singh v. Deputy Commissioner ‘of 
.Partabgarh (23);] In deciding the appeal 
Lord Phillimore said: . “In the first place, 
they (their Lordships) think that, to borrow 
a phrase from the Hoglish law of real pro- 
-perty, the words ‘heirs and, representatives’ 
are to be treated as words of limitation dnd 
not of purchase, —that is, thatithey are merely 
“Intended fo express the absolute estate 
“which it was proposed to give to Lachhman 
as distinguished from the life-estates which 
‘had preceded it, This being so, the latter 
words in the sentence may be regarded 
-either.as an idle attempt to d2rogate from 
he grant previously made and, therefore, 
‘to. be rejected, or as words of. ‘description 
only, stating the legal incidents which 
the grantor .conceived to belong. to the 
‘estate which he had granted. In this case, 
his mistake a3 to the legal consequences 
does not affect the grant which he has made. 
‘They think, therefore, that Lachhman re- 
‘Geivéd ‘an abaclute estate in reversion.’ 
Now assume that there is a gift over: but 


wa) 76 Ind. Cas. 922; 501. A. 265; (1923) M. W.N. 
A-I. R. 1923 P. C. 160; 9,0. & A. L. R. 746; 21 A. 

ie Ait. @6 O. 0. 257; 33 M. L. T. 355; 45 A. 596; 
10 O. L. J. 513;-47 M. L.J. 260; 29 ©. W. N. 86 


(P. 0). PA 
(23) 55 Ind. Gas. 896; 770. L. J. 93. 
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having regard to the nature -of the con- » 
fingency on which. it rests and -the rule of 
law applicable to such an. executory: -gift-I 
‘hold that the gift -over fails. . It..is. clearly 
Tepugnant to the absolute estate conferred 
bythe testator-on-the survivor: of the -two 
‘ladies;, In the case of. Sreemuity Soorjee- 
money “Doosee v. -Denobundo Mullic’s, (24, 
Lord Justice Turner said.—‘‘A man, cannot 
‘create a new ‘form.of estate or.-alter. the line 
‘of succession allowed by law, for the purpose 
of carrying ‘out his own wishes or, views .of 
-policy.”. -This was quoted by. Lord Justice 


` Willes in the well-known case of. Jotendro- 


-mohun Tagore. v. :Ganendromohun Tagore 
g 


.{25), and he, himself ‘made. the following 


observation: —Inheritance: is arule laid 
‘down (or in the case of custom recognised) 
“by the State, not merely for. the, benefit..of 
“individuals, “buf for-reasons of public policy, 
It. follows directly. from this- that, -a private 
‘individual, who attempts by. gift or, Will. to 
-make property. inheritable. otherwise. than 
.the law .directs,-is assuming to legislate, 


“and that the gift. must fail and the inherit- 


“ance.take place as the law-directs,”. .In the 
case of Diron v..Charlesworth (26), ‘Swinfen 
,Hady, J., held,.on the authority of Holmes 
v. Godson (27), that a .gift-over on.-death 
“without a Will’ following a prior absolute 
„estate “being, inconsistent with the law 
regulating the devolution of the property in 


“that event, is void for repugnancy. 


. It now remains to.consider the last argu- 
ment:of.the learned Advocate for- the appel- . 
lant in support of the appeal. He argues 
that the estate vested in Musammat Param 
Kuar was defeated by the happening of 
the contingency that she has died; without 
nominating a successor. In support of this 
argument reliance is placed on Bhoobun 
Mohini Debia v. Hurrish Chunder Chow- 
dhury (28) and Kristoromeni Dasi vy. 
Narendro Krishna Buhadur (zy). Ia the 
first mentioned case, the defeasance of the 


(24) 6 M. I. A. 526 at p. 555; Í Ind. Jur. (x. s.) 37; 4 
W. R. P. C. 114; 1 Boulr, hep 248;. 1 Sath. P. O. J. 
291; 1 Sar. P. O J. 583; 19 E R. 198. 

(25) 21. A. Sup. Vol 47; 18 W. R. 359; 9 B. D. R. 317; 
2 Suth. P. C. J. 692; 3 Sar. P. O.J. 82 (P -C). 

nie. oe Ch. 458; 72 L J. Ob. 612; 88 L. T. 862; 

R. 652. . 

"eh (1856) 8 De G. M. & G.d52; 44 B. R. 347; 114 
T 73; 25 L. J. Ch. 317; 2 Jur. (N. s.) 383; 4 W. R. 

3 


(28) 51. A. 138; 4 0.23; 3 0. L. R. 339; 3 Sar. P, O, 
J. 815;3 Suth. P. C. J. 537; O: Jur. 430; 1 Shome L, 
R. 241; 2 Ind. Dec. (N. s.) 16 (P. O.). 

(29) 161. A..29; 16 O. 383; Aa R Jur. 80; 5 Sar. P, 
Q. J. 285; 8 Ind. Dee. (N. 8.) 252 (P. C 
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absolute estate depended on the failure of 
issue of the donee’ of the absolute estate 
(the contingency did not happen). Ia the 
second cass on the construction a3 placed 
by their Lordships of the Judicial Com- 
mittee on the Will in that case zo estate 


shifted on defeasance from one donee to ' 


another. The bulk of the devise was held 
to. be invalid. Certain-life-estates and re- 
mainderman’s estates- were upheld. The 
two cases, therefore, are wholly inapplicable 
to the present case. In this case there are 
no-words of ‘defeasance and apart from the 
gift over there-is nothing from which a 
_ defeasance of the. prior estate can be inferr- 
ed; and if the. gift fails it must be held that 
the prior estate subsists and the plaintiff 
cannot succeed-as an heir-at-law to the 
testator. 

An executory devise on doféacmies of a 
prior estate resting on a contingency of 
this nature is invalid, as already shown 
but -1 here take the liberty of- quoting 


a passage fromthe judgment of Fry, J., in > 


the case a Shaw. v. Ford (30) which i is as fol- 
lows:— 


“Now, that being so, I have to inquire 
what are the - general principles of law ap- 
plicable. to such a’ case? “They - may, 1: 
convice, be stated in this way. Prima facie, 
and-speaking generally, an estate’ given by 
Will may’ be. defeated on the‘ happening 
of‘any ` event; but that general rule is 


be ‘expressed in- this manner, 
executory devise, defeating or abridging an 
estate in fee by altering the course of its 
devolution, which is to take effect atthe 
moment of devolution and at no other time, 
is bad. “The reason alleged for that is the 


contradiction or contrariety between the’ 


principle of law which regulates the devo- 
lution:-of- the estaté and -the executory 
devise which -ig to take effect only at the 
moment of dévolution -and to altér ‘its 
course: Tam not bound“to inquire into the 
logical ‘sufficiency’ of the reason given,’ 
because it appears to me that the exception 


v. «Vaux (31); Holmes v. Godson (27) and 
Wire v, Cann (32). 


go) 819, Oh. D. 669; 471. ‘I. Oh. 531; 37L. T. 
49; 


a Grisa De G. M. &'G. 1671; 44 E.R, 353; 114 R. 
3, On 


ge (1830) 10B. & C. 433; 5 Man. ERI Sil; BL. J. 
K. B. (0. 8 ) 64,109 E. R, “511; B4 R, R. 469, 
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“by-the cases of Bradley v. Peixoto’ 
‘Ross v. Ross (34) and In re Yalden (35).” 


Most of the cases quoted by Mr. 
is well-established by the'cases of Gulliver 


Another exception to. 
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the general proposition which I have stated 
is this, that any executory devise which is 
to defeat an estate, and which is to taka 
effect on the exercise of any of the rights 
incident to that estate, is void; and there 
again the alleged reason is the contra- 
riety or contradiction existing between the 
nature of the estate givenanda thenatureof the 
executory deviee over. A very familiar illus- 
tration is this, that any executory devisstotake 
effect on an alienation, or an attempt at 
alienation, is void because the right of . 
alienation is incident to every estate in fee 
simple as to every other estate. Anotker 
illustration of the same principle is that 
which arises where the executory devise - 
over is made to take effect upon not 


alienating because the right to enjoy with- 


out alienation is incident to the estate: 
Now that exception is fully justified 


(33), 


given. 


The executory devise (or the gift over) 
also fails on the ground that the subject- . 
matter was uncertain, The ` uncertainty | 


- arises out of the fact that the testator clearly 


intended that the survivor may dispose of . 


‘the property which passes into her hands 


either by transfer inter vivos or by testa- 
mentary ‘disposition. She could exercise 


‘thia power to the extent ofthe whole proper- 
_ty orshe may not exercise it at all. 


` thè date of the death of the testator, the 
subject to many and -important exceptions. ~~ 


One of those exceptions may, in my opinion, ' 
that any’ 


On 


date from which the Will came’ into 'opera- 
tion, the subject-matter of the executory ` 
devise was, therefore, uncertain. It ig 
immaterial for this purpose that Musammat 
Param Kuar asa matter of fact died with- 
out making any transfer. or disposition, 


“This principle was applied ky Lord Buck- 
master in the case of Bhaidas Shivdas v. ` 


Bai Gulab (12), on the authority stated 
therein of the case of Horwood v. West (36), 
“Tt may be observed”, says Mr. Jarman, 


i “that i in numerous jastances a devise or be- ` 


quest of what shall rem vin or'be left atihe | 


“decease of the prior dévisee or legates has 


been ‘held’ to be void for uncertainty”. 


Jarman in 
Support of the view just now stated can 


(33) Q797) 3 Ves. Jur, 324; 20 H.R. 1084; 4 R, 
ai (1819) 1 Jac, & W. 154; 20 R. R. 263; 37 B.R, 
69 (1851) 1 De G. M. & Q. 53; 42 E. R 47191 R, R. 


(36).(1823) 1 Sim. & 3. 287; 1L. J. Ch (o. a ) 201; 84 
W. R199; 57E. R, 155; 24 RIR, 199 


+ 
~~ 
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also be explained on the ground that if a 
testator makes an abselute gift of property 
toA any gift over of what may be left 
undisposed of by A is repugnant and void 


“as is remarked by the learned Commentator, 
’ of the sixth edition of Jarman’s ‘treatise on 


Wills at page 463. In Bull v. Kingston (37) 


- the gift over in case the devisee dies with- 
‘out a Will was held veid on the ground of 


uncertainty. Another case on the same 
lines is Hade v. Eade (38). This finishes 


the reference. 


The Honourable the Chief Judge and my 
learned brother justices Misra and Raza 
have said something in’ their judgments 


| in respect of Indar Kuar v. Chheda Singh 
- (4) and Rajeshuri v. Mathura Singh (5). 


Out .of respect to them I feel that I also 
must say something. In my opinion both 
these cases were rightly decided if I may 
respectfully say so. In the first-mentioned 
case, I was Counsel for the appellant and 
my arguments were accepted and the 
appeal was allowed. The first argument 
wasas to the construction of the Will and 
the construction placed cn behalf of the 
appellant was that the devise of absolute 
estate in favour of the widow was subject 


‘to'an executory devise in favour of -the 


daughter. Insupport of the validity of the 
devise Comiskey v. Bowring Honbury (2) 
was cited. On the side of the respondents 
thé construction was not questioned. What 
was questioned was that there could be no 
valid executory devise annexed to an 
absolute preceding estate. This was over- 
ruled and if I may say so with great respect 
was rightly overruled as a proposition of 
law. - This is the substance of the decision 
in Indar Kuar v. Chheda Singh (4). In the 
second case no» argument. was advanced 
that the absolute gift could well in law be 
subjected to an executory devise or that 
there was any valid executory devise atall 
in that particular Will, This being so, the 
decision on the arguments as they seem to 
have been presented in that case was, it 


_ seems to me and if I may again respectfully 
pay 80, rightly given. i 


‘As regards the decision ofthe House of 
Lords in the case of Comiskey v. Bowring 
Hnbury (2) just now mentioned, the judg- 
ments delivered by several noble Lords 


- constituting the tribunal clearly show that 


the case turned upon the construction of 
the partiĉular Will alone and no point of 


(37) (1816) 1 Mer. 314; 35 E, R. 690. = 
(38 (1820) 5 Madd, 118; 21 R. R. 284; 56 E, R, 640, 
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Nos; 2 and 3 obtained a decree for : posses 
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-law was decided. The point of law in- 


volved in the case, all along assumed- and 
not disputed, was that an absolute estate 


may be validly subjected to a valid exe- - 


cutory devise. This is expressed in the 
terms ofthe decree prepared in the case. 


` My answer, therefore, to the reference is - 
that Musammat Param Kuar acquired an. - 


absolute estate under the Will of Baldeo 
Singh, dated the 24th of February, 1911, and 
she died possessed of the same. The gift 
- over, if any, is void in law. : 
Misra, J.—(October 
question referred to ùs- forthe decision 
of the Full Bench is one relating to 
the interpretation of a Will executed 
by one Baldec Singh on the 24th Feb- 


21, 1927.)—The 


ruary, 1911. Baldeo Singh owned im--- 


moveable property of large value in the 
District of Sitapur. He died in 1912 leaving 
Musammat Mahraj Kuar, widow of Ambar 


-Singh his son, Musammat Param Kuar,- 


widow of Anrudh Singh his grandson, and 
three grand-daughters. Under the terms 
of his Will he gave to his grand-daughters 


certain. plots of land and devised the re-- - 


maining portion of his estate to Musammat 


Mahraj Kuar andMusammat Param Kuar - 
without any power of alienation as long as | 


_both of them were alive. 
of one of them the surviving widow was to 
- become owner of the entire property. It 
“was also provided in the Will that the 


"property which remained undisposed of by” 


After the death - 


the surviving widow would goto his heirs - 


provided no successor had been appointed 


by the said widow to succeed to the pro- - 


perty after her death. 


After the death .of Baldeo Singh in 1912 - 


the two widows, Musammat Mahraj 
and Musammat Parama Kuar, succeeded to 
-his property. Musammat Mahraj Kuar 
died on the 3rd October, 1917, and after 
her death Musammat Param Kuar succeed- 
‘ed tothe property. She also died on-the 
After her death Jagmohan 
Singh plaintiff-appellant applied for muta- 


Kuar, 


tion of names in respect of the . property 


left by the deceased Musammat Param 
Kuar but was opposed by Musammat 
Sheoraj Kuar, the defendant-respondent, 
who claimed-the property under a Will. 
alleged to have been executed by Musammat 
Param Kuar in herfavour, The mutation 
ofnames was effected by the Revenue Courts 
in her favour, and subsequently by virtues 
of a compromise, defendants-respondents 


t 


i 


_the genuineness of 
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sion against her in respect ofa certain share 
in her possession. The plaintiff-appellant 
Jagmohan Singh has now brought the 
present suit for possession of the entire 
property against all the defendants. 

The defence entered upon by the defend- 
ants in the case was tothe effect that under 
the Will of Baldeo Singh, Musammat Param 
Kuar was the absolute owner'of the pro- 
perty in suit, and the plaintiff was not 
entitled to sueceed in the face of the Will 
executed by Musammat Param Kuarin favour 


of defendant No. 1. It was contended that in - 


any case, the property being the absolute 
property of Musammat Param Kuar, that is, 
her stridhan the plaintiff was not entitled to 
succeed to the property left by her in prefer- 
ence to daughters and thus preferentially en- 
titled to succeed to .her stridhan under the 
Hindu Law. . 

It was contended in reply on behalf of 
the plaintiff-appellant that on a true con- 
struction of the Will, only a life-estate had 
been conferred upon Musammat Param 
Kuar, and that on her death the property 
passed to the heirs of Baldeo Singh, the 
testator, and the plaintiff being the nearest 
reversioner to him was entitled to succee 
toit. The genuineness of the Will alleged 
to have been executed by Musammat. Param 
Kuar in favour of Musammat Sheoraj Kuar, 
defendant No. 1 was also denied, and it was 
further contended that there existed a 
faniily custom under which the daughters 
were excluded from inheritance of the 
stridhan of their mother; and thus. the 
plaintiff-appellant was entitled to the pro- 
perty in suit being the nearest heir of 
Anrudh Singh, the husband of Musammat 
Param Kuar. 

The learned Subordinate Judge of 
Lucknow who tried the case, found that no 
such custom as was pleaded by the plaint- 
iff was proved toexist. He also found that 
the alleged Will of 
Musammat Param Kuar, set up ,by the 
defendant No, 1 had not been established. 


“He further found that the plaintiff was thé 


nearest heir of Baldeo Singh. He, however, 


interpreted the Will as conferring’ an 


_ absolute estate on Musammat Param Kuar 


and held that the defendants being the 
daughters of Musam’mat Param Kuar were 
preferentially entitled to succeed. He fur- 
ther held that the provision in the Will as to 
tle succession of the heirs.of Baldeo Singh 
was invalid and inoperative. In that view 


“gf the case he dismissed the plaintiff's suit, 
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In appeal the various findings arrived at 
by the learned Subordinate Judge were 
challenged, and one of the questions refer- 
red by the Bench, before which the case 


orginally came for hearing, to. the Full 


‘Bench was whether on a proper interpreta- 
tion of the Will of Baldeo Singh, Musam- 
mat Param Kuar got an absolute estate or 
only a life-estate in the property in suit. 

In order to be able to determine the said 
question I should liketo quote para, 3 of 
the Will as it stands in the original:— 

- “Yeh kiMusammatMahrajKuarwa Param 
Kuar men seek bewah marjawegi to dusari 
malik kul jaedad musarrah zail ya us waqt 


“jo ho ba-ikhtiyar intiqal ho jawegi aur usko 


jami ikhtiyarat bat wa rahen wa hibbat wa 
wasiyat hasil honge aur bad wafat uske jo 
jaedad ki bila namzad karne kisi qayam- 
mugam chhor jawe wo wirsa jaez manmugir 
ko pohonchegi magar bamugqable Musam- 
matan mazkur ya uske gayam maqum ke 


| jisko bazariye tahrir namzad kare kisi ko 


koi hag na hoga.” 
The above clause of the Will when trans- 
lated runs as follows: — 4 


On the death of either Musammat Mahraj 
Kuar or Musammat Param Kuar, the 
survivor will become the absolute owner of 
the property detailed in the Will or of that 
portion of the property which may be found 
to exist at the time with power of transfer 
and that she will have all powers to sell, 
mortgage or to make a gift or Will of the 
said property; after her death whatever 
property she will leave undisposed of 
a successor, will 
devolve upon the legal heirs of the testator, 
but as against the said ladies or their suc- 
cessors whom they might choose to nomi- 
nate in writing noone will be entitled to. 
lay any claim to the property. 

After giving my best consideration to the 
terms of the Will quoted above I have arrived 
at the conclusion that the estate conferred 
on Musammat Param Kuar was an 
absolute estate and not merely a life-estate. 
The words used in the Will, as will appear 
from the clause quoted above, are ‘malik 
N, 7...ba-ikhtiyar intiqal (owner.........with 
powers of transfer). In'order to make his 
intentions clear the testator further pro- 
vided in the same clause that the survivar 
shall haye all powers to sell, mortgage, 
to make a gift or Will of the propexty. In 
several cases their Lordships of the Privy 
Council have recently held that the word 
“malik when used in a Willor a giff 
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imports . full - proprietary rights unless 
there is something in the context to qualify 
it. -In the case of Surajmani v. Rabi Nath 
Ojha (39) the words usedia the deed of 
gitt were “malik wo khud ikhtiyar” “and 
‘their Lordships held that the words implied 
a ‘giftoffull proprietary rights. In the 
case of Fateh Chand v. Rup Chand (40) the 
words used in a Willof a . Hindu testator 
were “ malik wo gabig” (owner in posses- 
sion), and their Lordships held that the 
Will -conferred fall ownership on the 
devisee. ` ` : i 

In Bhaidas Shivdas v. Bai Gulab (12) a 
Hindu testator. had made a gift to,his 


widow by means of constituting her.‘malik’ 


(owner) of his property and by further pro-. 


viding that she would have power to leave 
whatever property might remain after her 
death to her daughters named in the Will 
as she liked. There Lordships held, that 
the Will conferred an absolute estate on the 
widow. 

In Sasiman Choudhurain v. Shib Narayan 
Chowdhury (11) a- Hindu by his Will gave 
his moveable and immoveable properties to 
his’ two .widows, and provided. that after 
hig death they should have in. every way 
full. power and proprietary rights over the 
properties. devised. The. word used in 
the Will was ‘milkiyat’.. Their Lordships 
referredto the previous cases decided by 
them and -held {that the word ‘milkiyat 
which ‘meant all prcprietary rights. was 
enough to confer full. and. complete rights 
as proprietors including the full rights. of 
aliénation. The same rule of interpreta- 
tion. was accepted by -tbeir Lordships.in 
Ramachandra Rao v. -Ramachandra Rao 


41). og l 

P: Tikram Singh- v. -Chet Kunwar (42) 
a Bench of the late Court. ofthe Judicial 
Commissioner of Oudh- consisting of 


Ohamier, J. O., and Tudball, A. J. O.. 


decided that where. a property -is given 


or devised though. to a Hindu female, the. 


231; 5A. L. 
O. D. J. 131; 


(39) 351. A. 17; 30 A. 84; 12 C. W. N. 
3.87; 18 M. L. J. 1; 10 Bom. L. R. 59;.7 
SM, L. T. 144 (P. CO). - 

(40) 37 Ind. re 122; 43 I. A. 183; 38 A, 446; 18 
Bom: L. R. 900; 20M. L. T. 481; 21 O. W.: N. 102; 4 
L. W.597; (1916).2 M. W. N. 567; 26 O., L. J. 182 
P. O).. - a 
( an) 67 Ind. Cas. 408; 49 I.A.129 atp. 135; 45 M. 
320; 30 M. L. 1.154; 26 O. W. N. 718; 35 0. L. J. 545; 
16.L..W. 1; 41922) M. W.N. 359; 20 A. L. J. 681; 43 
M. L. J. 78; 21 Bom. L. R. $63;,. A.I R. 1922 P. O. 80 


P., O) : 
CF 42) 2 Jad, Cas, 924) 12.0. 0.187, 
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use of the word ‘malik’, imported _fall- pro-` 
prietary rights unless. there was something 
in the context to qualify it. exe 


It was contended by the learned Advocate ; 


for the appellant that although full power. 
-of transfer was given .to the survivor cf 
the two widows, yet because there was no 
provision in. the Will -that 


the property - 


was to go. by inheritance to the heirs of.. 


Musammat Param Kuar, it could not be. 


said that the testator intended to confer-an 
. absolute estate upon her, The argument 
was to the effect thas inorder to confer- 
-an absolute -estate not only full powers 


_of trdnsfer should be -giyen but also ït- 


should appear from the terms of the Will 
that the property was to go. to. the heirs 
. of the devisee. It 


‘could also be given a powerof transfer; 
and the mere fact thatthe power of 


transfer was given would not apply that.- 


it .was intended to Gonfer an absolute 


estate carrying withit heritability also. I. 


do not dispute the proposition that in 
Certain. cases a testator may. confer & 
life-estate and may also give to the donee 


“power of appointment or power of transfer. - 
| inclined. to accept the . 
argument that where -clear words haye : 
been used in-a Will indicating that the. 
‘ donee has been made ‘malik’ and com- 
plete powers of . transfer. have been con-.. 
_ferred upon him, it is further neces: 
to .the:. 
conferred upon the donee :- 


lam not, however, 


sary lin. order. 
full powers 
that there . must. also: be a provision 
in the Will to the effect that the estate con- 
ferred upon him is a heritable one. 

_ In Jotendromohun Tagore v.: Ganen- 
dromohun Tagore (25)-- their Lordships of 


to give. effect 


the Privy Oouncil have clearly laid down . 


that if an estate were given toa. man 
simply without express wordsof inheritance, ' 
it would,in the absence .of a conflicting 
context,.carry with. it an estate of inherit- 
ance.. This case was decided by ‘their 
Lordships in 1872, -and_it . was followed 
by the Calcutta High, Court, so far back 


was pointed out that a - 
.. person to whom a _life-estate was given 


asthe year 1875; vide, Kollany Kooer v, - 


~“ Luchmee Pershad (48). - 
In Lalit Mohun:. Singh Roy v. Chukkun- - 


Lal Roy (44):their. Lordships of the :Privy 
Council. laid down that the word ‘malik’ 


~ (43) 24 W. R. 395. . 


(14) 24 O. 834; 241. A, 701 C, W, N, 887; 7 Sar, Pi. 


©. Jı 18F; 12 Ind, Dee, (N, 8.) 1224 (P, GO), 
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conveyed an idea .0f a heritable and alien- 
able estate. The same view “was taken 
by a Bench of the’ late Court of the 
Judicial Commissioner of Oudh in Karim 
‘Dad Khan v. Bibi Ghafuran (45). j 

I am, therefore, ofopinion that the estate 
conferred upon Musammat Param Kuàr 
under the Will was an absolute estate 


-carrying withit the idea of heritability as 


e 


‘well as of complete powers of disposal. 


The next point for our interpretation is | 
how far the provision in the Will provid- 
ing for the succession of the heirs of 
Baldeo Singh, the testator, in case of the 


‘surviving widow dying ‘without nominat- 


ing any successor to ‘the. property, was a 
valid provision. ` a . 
, On behalfof the appellant it was con- 


‘tended that the estate conferred’'upon the. 


surviving widow was a life-estate and. 
consequently the provision was valid and 
good in law. It was. further’ contended 


that even ifthe estate conferred upon the 


surviving widow be considered to be 
absolute, the said provision amounted to 
an executory devise ‘and’ was a valid one. 
It was also yalid if it be looked upon asa 
clause in defeasance, Ori behalf of the re- 


_ Spondents it was, however,’ contended that 


the ‘said provision was invalid because it 
‘amounted to the testator’s” laying down a 
course of inheritance to be followed ‘after 
the death of the’ surviving widow in certain 
eyentualities, Ys oy ei ys Se 
[have already given my opinion that on 
a true construction.of the Will the estate 
conferred uponthe surviving widow was 
an absolute one, We have, therefore, to 


see how far the subsequent provision re- . 


lating to thesuccession of the heirs of the 


. testator is ` valid. “Ib was argued’ on the 


strength of a decision of the House of Lords 
reported as. Comiskey y. ` Bowring Hanbury 
(2) that an absolutë gift coupled with an 
executory devise of the testator’s property 
was a valid one. It appears to me that 
although in the decree’ appended at the 
end of the judgment on page 92* it is stated 
that on a true construction ofthe Will of 
the testator; Mr. “Hanbury, there was a 
gift of his: real and personal estate to 
his wife absolutely, yet it “is evident from 
the body of the judgment that their 
Lordships did not desire. to” lay down such 


(45) 66 Ind. Oas. 110; 90, LI, 104; A-I- R. 1922 
Oudh 42, ` ot a. 6 
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a proposition. Lord Halsbury observed ` 
(page 88*) as follows:— 

“To my mind itis clear that he (the. 
testator) is contemplating that she (his 
wife) shall have the full useof the pro- 
perty during her lifetime, and that after 
her death one or more of his nieces isto 
be the object of his bounty, andiif his 
widow does ‘not: select one or-more, then 
they are all to share alike.” 

‘Lord Davey observes (page 89*) as fol- 
lows:— 

“Reading the Will without paying any 
attention to legal rules,- and for the 
purpose only of seeking the. testator's 
intention andthe meaning of the words® 
he used, it is obvious that he did not 
intend that his wife should have an 
absolute power to dispose of the estate ni 
in her lifetime or otherwise than by her 
Will.” < i 

Lord James observed- (on page 91*) as 
follows:— . 

“L think the meaning of the testator 
from’ a common sense point of view is 
clear enough. He wished his widow’ to’ 
have a life-estate in his-property, and he 
then wished after that life-estate that it 
‘should’ be left to his nieces—to those: of 
his own blood.” < 

` It would thus appear from the.-observa- 
tions quoted above that what their Lord- 
ships decided was that the nature of the 
‘estate though stated in the Will to -be 
absolute was, really of a- qualified ‘nature, e 
‘and consequently the erecutory devise’ | 
in favour of the nieces was held -to be 
valid. I am supported in this interpreta- | 
‘tion by a decisioh- of the late Court ofthe : 
Judicial “Commissioner of Oudh reported 
as Rajeshurt v. Mathura Singh (5). I am of 
‘opinion that that case was. rightly decided 


_ when it laid down the rule that where 


an absolute estate was granted, the grant 
of an ulterior disposition was void.: The 
learned Judges referred to the: decision 
of the House of Lords quoted above and 
expresséd'‘that the ground “of ‘decision 
of their- Lordships in- that case was that 
on a true’ construction ‘ofthe ‘Will-it did 
not confer upon the donee an absolute 
power ‘of disposition of the property, and, 
therefore, there was no “repugnance be- 
tween the estate conferred’ upon*her and 
thé gift over. ' But even assuming that 
the tras interpretation “of -the “aforesaid 
decision of the House of . Lords..is that 7 
GE] a Ai A 
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| an executory devise can be validly engraft- 
-ed to an absolute -estate, we have to 
‘ determine -whether there is a good and 
< valid - executory devise in favour of a 
--particular individual in the Will ‘before 
“us. I am clearly of opinion that the 
: Will cannot be interpreted to contain any 
pa which may be considered to be 
Srnu executory devise. The real meaning 
the testator appears to be that in case 
: “property was not left to any person 
Zé the surviving widow, it would devolve 
/ à hbis heirs. He did’ not make any 
xecutory devise or gift over in favour 
“of any particular individual or individuals 
$. but he only laid down what he consider- 
ed to be the course of succession which 
` his ‘property should take in a certain 
.: contingency. In my opinion, the true 
“meaning to be attached to, the clause is 
that the testator was laying dowi a course 
of inheritance but was not making any 
bequest in favour, oft any particular in- 
‘dividual or individuals to take effect in 
ri future, 

“Ib is a settled rule of law that a gift 
‘over would be void for repugnance where 
-thée estate conferred’ was of an absolute 
-nature. The Hon whether by way 
of gift over or by way. of executory 
‘devise would = invalid because it would 
-be inconsistent with the absolute estate 
‘or power of disposition expressly given 
‘by the Will. There are a large number 
.of decisions of English and Indian Courts 
‘which ‘support this principle. In Ross v. 
Ross (34) it was held that where there 
‘was a bequest of a particular sum of 
‘money. absolutely to a certain individual 
-and there- was a further condition insert- 

‘ted by the testator to the effect that in 
.case the dones Wid not 
said sum by. Will or otherwise during his 
‘lifetime the said sum should be payable 
-to the heir in tail of the testator, the 
‘said condition’ was void. 

In. the -case reported as Watkins v. 
Williams (46) the House of Lords laid down 
the same principle. In that case a certain 
‘money fund was given to 8 person 
absolutely and a condition was attached to 
‘the gift oyer that so much as he shall 
‘not dispose of, should. go over to another 

- person. It was held that the condition 
“was . WANG and could not be enforced, 


` (46) (1851) 87 R. R. 228; 3 ‘Mac. & a. 622; 21- L. Jı. 


“Oh, 601; 16 Jur, 181; 42 E, R, 400, 
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In Barton v. Barton (47) it was held that 
where there was an absolute devise or 
bequest of real or personal property 
followed by a gift over in the event of 
the donee dying intestate, the gift over 
was repugnant and void.. 


In Holmes v. Godson (27) the same rule 
was laid down. A testator had directed 


‘that his property was to vest inhis son on 


his attaining the age of 22 years but if 

he attained the said age but did not . 
makea Will then the property was to be 

sold and the proceeds therefor applied 

on other, trusts. It was held that the pro- 

perty - vested in the son absolutely and gift’ 
over was repugnant and void. 

In Sures Chandra Palit v, Lalit Mohan 
Dutta Choudhrui (48) the same principle of 
law was affirmed. In that case a Hindu tes- 
tator had given his property moveable and 
immoveable absolutely to his widow and 
had given her rights of gift, sale and 
of all other kinds of transfer. He had 
also authorised her to adopt a son and also 
provided ‘that in case she did not adopt 
or if the son adopted by her was not 
alive at the time of-her death, the testator’s 
heirs according to Hindu Law alive at 
the time of the death of the widow were 
to get the property which remained after 
disposal by the widow by way of gift or 
Will of the same. It was held by their 
Lordships of the Calcutta High Oouit 
(Mookerjee and .Roe, JJ.) that the widow 
having taken an absolute interest. in the 
estate devised to her, the gift over in 
favour of the testator's heirs of what might 
remain undisposed of by her, was void and 
inoperative in law. The judgment deals 
with this question most exhaustively, and 1” 
entirely agree with the conclusions arrived ` 
at by their Lordships of the Calcutta 
High Court in that case and have nothing 
to add, A 

As to the argument that this clause. 
should be treated as a clause in defeasance, 
it appears to me that it cannot be so inter- 
preted. The estate given tothe widow is 
not anywhere stated in the Will to be 
liable to be defeated on the happening of 
a particular contingency. As stated above 
what the testator actually provided for was 
that in case the surviving widow did. not 
leave the property to a successor nominat- 


(41) (1857) 112 R. R. 266; 3 K. & J, 512; 3 Jur. (N. 8.) 
808; 69 E. R. 1219, 
x ds) 31 Ind, Qas, 405; 20 0, W. N. 463; 22 0, Ly J, 
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ed by her by a Will the property such as 
was left by her was to go to the heir of 
the testator. He merely prescribed a 
course of succession which his property 
was to take if such a contingency hap- 
pened; he did. not provide for the defea- 
sance of the estate held by the widow. 

In Kristoromoni Dasi v. Narendro 
- Krishna Bahadur (29) their Lordships of 
the Privy Oouncil held that it was com- 
petent toa Hindu testator to provide for 
the defeasance of a prior absolute estate 
contiugently upon the happening of a 
future event but the clause relating to de- 
feasance must comply with certain con- 

ditions : firstly, that the event must be 
‘one that will happen, ifat all, at latest 
immediately upon the close of a lifa in 
being .at the time of the gift; and secondly, 

that a defeasance by way of gift over 
must be in favour of some person in ex- 
‘istence at the time of the gift. It would 
‘thus appear ihatin order to operate as a 
valid clause of defeasance, the clause must 

amount to a definite gift in favourof a 
definite individual in existence at the time 
ofthe gift. In my opinion the provision, 
in tlre Will which is before us providing 
for the passing of the property to the 
heirs of the testator, cannot be interpret- 
ed aga gift in favour ofa specified indi- 
vidual in existence at the time and can- 
not, therefore, be construed to be a valid 
provision. 

My interprétation of the Will, therefore, 
is as follows:— 

The Will conferred upon Musammat 
Param Kuar an absolute estate and the 
condition entered therein that in case 
she did not nominate a successor the pro- 
party such as was left undisposed of by 
her was to pass to the heirs ofthe testa- 
tor, was an invalid condition baing in- 
operative and unenforceable in law. 


Raza, J.—(October 22, 1927.)—The rele- 
vant and material clauses of the Will dated 
24th February, 1911, are the second and 
third clauses, which are as follows: . - 

(2) “That after my death Musammat 
Mahraj Kuar shall become proprietor and 
possessor of the entire ancestral property, 
- pequired property, moveable property, 

groves, trees and houses together with all 
the rights and things without exception 
of anything and right, with this condition 
that if Musammat Param Kuar and Musam- 
‘mat Mahra) Kuer may not live together 
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amicably then after deduction of—all the 
household expenses and expenses of the serv- 


ants and guests and visitors and weddings 
of daughters and other ceremonies in which 


_it may be- necessary to give them, in the 


way in which they are incurred now— 
whatever profit is left, half of it Musammat 
Param Kuar will. get from Musammat 
Mahraj: Kuar. Besides this she will 
have no other power. And Musammat 
Mahraj Kuar shall have no power to- 
contract debts and to-sell or mortgage 
the property except in order to pay the 
revenue and meet the expenses of weddings 
of daughters and other necessary ex; 
penses.” $ 

(3) “That on the death of Musammat A 
Mahraj Kuar of Musammat Param Kuar, 
the survivor will become the proprietor 
of all the property detailed below or that 
property which exists then, with power 


- of transfer and she will have allsthe powers 


to sell, mortgage or give away by gift, 
or Will, And after her death, whatever 
property she may leave without nominat- 
ing any successor, will devolve on the 
legal heirs of the declarant (testator), 
But'as against the said Musammats or 
their successors whom they will nominate 
in writing, no one will have any right.” 

It is-on the third clause’ that contest 
has turned in this case. It is contended’ - 
on behalf of the plaintiff-appellant that 
on the proper construction of the Will, the 
last surviving widow (Musammat Param 
Kuar) was given only a life-estate and, 
assuming that she was given an absolute, 
estate that estate’ was defeated on the hap- 
pening of the contingency mentioned in the 
Will, namely, her failure to nominate her 
successor, 

“Thus two points 4rise 
tion in this case, 
-(1) Was Musammat Param Kuar 
only alife-estate by the Will? - 

(2) Ifshe was given an absolute estate, 
is the plaintiff-appellant still entitled under 
the Will to claim the property in dispute 
after her death, as the heir of Baldeo 
Singh testator, as she died without nomi-. 
nating a successor? — i ae 

I have considered the provisions of the 
Wiil very carefully. In my opinion’ 
Musammat Param Kusr was. given an` 
absolute estate and not merely a life. | 
estate, by the Will. She hecame the 
absolute owner of the property under 
the Will and no trust was created in 


for determinas 


given 


eis | 


favour.. of -ány person. She took the pro- 
perty absolutely for her own benefit. The 
testator intended to give her an unfet- 
tered absolute property and this is what 
“he actually gave her by his Will. The 
testator has, of course, attempted, 
giving the property to Musammat Param 
Kuar absolutely, to say how the ‘property 
shall go if she dies leaving any property 
without nominating a successor, but that 
is a provision which the law will not allow 
and it is invalid, being repugnant to 
the prior absolute gift. When the pro- 
perty: vested in Musammat. Param Kuar 


rain, who after my death will be 
heirs: to all the moveable and immoveable 
properties...........The said .Musammats, 
after my death, shall have, in every way, 
full power and all proprietary rights over, 
_ all the moveable’ and immoveable. pro-, 
| perties, and they should, under the deed 
executed .by me, pay annually Rs. 360 to 
Musammat Lachmi “Ohowdhurain, widow 
of my brother, Dular Chowdhury, until 
her “death for’ her maintenance, and by 
this deed the said Musammats should 
get their names recorded in the Govern- 
ment. sherista -in-the columns of proprie- 
tors.” ` ` o Sa 
„Ina. suit for declaration that the widows 


‘took: only the .ordinary. widows’ estate. 


under the Hindu :Law it was held by their 
Lordships. of the Privy, Council: that the 
widows had an‘ absolute estate in the 
property covered by the testament. The 
term “malik” ‘when used. in a Will or 
other document as des¢ériptive of the 
position which a deviseé or donee ‘is 
intended to hold has beén held. apt to 
describe an owner, -possessed: of all pro- 
prietary rights including a full right of 
alienation, unless there is something in 
the. context.or ‘in the ‘surrounding circum- 
-piances tg indicate’ that such. full pro- 
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` named Bai 
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prietary rights were not” intended to ‘be. 
conferred. | 

In the case of Bhaidas Shivdas v. Bai 
Gulab (12) a Hindu testator gave the whole 
of his immoveable estate to his wife as 
“malik” and directed that she should-leave: 
the property to his two daughters in such 
manner: as she might like, The Will was 
divided into clauses. By cl. (2): thé 
testator appointed his wife as the sole 
executrix. In the next clause after stating 
that he had no son, he appointed his wife 
to be his heir and the clause continued in 
these words:— f ; f 

“And I constitute her the owner. And 
as to whatever property there may remain 


after her death my wife shall leave the 


said property to my-two daughters in such 
manner as she may like (either) by making 
a ‘Will’ or by making (some) other in- 
strument. Of my two daughters one 
c Jamnabai was married to 
Shah Haridas Hémchand, but as he 
subsequently died she has now become 
a widow. To.her and to (my) other 
daughter Bai Dewali who has been mar- 
ried to Shah Bhaidas Shivdas (i. e.;) to both 
of them my wife shall give (my) proper- 
ty in such manner as (she) may like.” ; 

By later clauses of the Will the -testator 
referred to powers that he desired his wife 
to enjoy, for example, by cl. (6) he 
expressly stated that he gave his wife 
authority to do what she thought right 
with profits and the ready moneys of a 
shop where he carried on business and 
further. to continue any partnership 
with the partners if she so. desired. By 
cl. (18) he provided that after there: had 
been defrayed outof the rents of certain 
specific immoveable property, the expenses’ 
in connection witha religious object, for 
which he had made provision, the wife 
should apply the surplus for her mainten- 
ance and use and for the maintenance and 
use of the daughters if they were living 
with her, and ifthe surplus were insuffici- 
ent she would deal with the moveable and 
immoveable properties in’ such manner as 
she thought fit. By cl. (20) again he gave 
express power to his wife to mortgage, 
lease, sell and use the properties. Finally, 
by cl. (23) he provided that after the death 
of his wifehis daughters should be named 
execuirixes and’ he gave them authority 
to deal or manage the whole ofhis pro. 
perty and effects. The following. observa- 
tions. were made by their Lordships of the 
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Privy Council in their judgment in that 
case :— 

“ There is no dispute that the word ‘that 
was used incl. 3 as the original word of 
gift was the word ‘malik’ which would be 
‘appropriately used to constitute the wife 
absolute owner. Itis not that the word is 

a ‘term of art’, it does not nécessarily define. 
the quality of the estate taken but the. 
ownership of whatéver that estate may be ; 
and in the context of the present Will their 
Lordships think the estate ‘was absolute. 
“At the time when the Will was executed 
- it may well have been that whoever drew 
the ‘Will was aware that at that time words 
of absolute gift in favour of a Hindu 
widow might not be supposed capablé of 
conferring upon her a power ‘of alienation, 
for, in the case of Surajmani v. Rabi Nath 
Ojha (39),...w6 find that the High Court 
had ruled:—‘that under the Hindu Law, as 
interpreted up to the present in the case of 
immoveable propérty given or devised by 
a husband to his wife, thé wife has no 
‘power to alienate unless the power of 
alienation is conferred upon her in express 
terms. The decision in Surajmant v. Rabi 


_ Nath: Ojha (39) showed that that provision- 


was no longer sound and that if words were 
used conferring absolute ownership upon 
the wife, ‘the wife enjoyed the rights of 
ownership without their being conferréd 
by express and additional terms, unless the 
. circumstances’ or the context wére suifici- 
ent to show that such absolute ownership 
was not intended. If cl. 3 stood by itself it 


would, their Lordships think, be difficalt ` 


to “dispute that whatever the testator desir- 
èd with regard to thé disposition of his 
property after the death of his wife, he had 
not expressed ‘his wishes in such a manner 
that they bound the property. The words 
‘undér which’ the appellant claims are words 
which only attach to whatever property 
there may remain after the death of the 
wife. Without for the momént considering 
whether the desire expressed by the teta- 
tor is expressed ina form that makes her 
disposition of it mandatory or no, it is 
sufficient to say that if that clause stood 
alone the principle stated in the case of 
Horwood v. West (36) would be applicable to 
this Will asit would toa Will in England. 
The Vice-Chancellor says at page 389* :— 
‘It is essential to the execution of a 
trust that thè subject should be certain; 
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and if, this testator- intended that -his wife 


pose of the property which he left to her and 


‘that his recommendation should extend only 


to what; if anything happened to remain 


-of his property at her-death undisposed of ` 


by her, then there is no trust to ber adminis- 


‘tered by this: Court.: oan N I E dd 


EEA E Sees Their Lordships, there 


dove. thik that these subsequent clauses in 


the Will are not sufficient to „displace the A 
language of cl; 3, fortified by: the power 
given incl. 20, and by that language ther 


daughters óf the testator..:...... akan A KN Ah 
Even assuming it was PNET to create a 
trust and the words were sufficient for that 
purpose the subject- ‘matter on which the 
trust is to operate is by the terms of this 
Will too uncertain to enable the Court to. 
give it administration”: 

In the case of - Tripura Pal v. Jagat 
Tarini Dasi (49) a testator by his Will pro- 
vided as follows: “My present ‘ begotten 
son, Makunda Murari, will be ‘shebatt’ for 
the performance of those ceremonies, If 4 
during the minority of the eaid Makunda 
Murari Pal, I die, then my second wife 
Srimati Brajamati Das, who gave birth to 
will be ‘shebait'as his 
guardian, during the time of the said 
Makunda Murari’s minority, and Makunda 
Murari, on attaining majority, will per- 
sonally conduct the workof the skeba. God 
forbid, if during my ‘lifetime or after my 
death, the said ‘Makunda Murari dies, then _ 
the said Brajamati Dasi will be shebait 
and after her death, Srimati Nistarini Dasi 
and Srimatt Jagat Tarini. Dasi,., daughters 
born of the said Brajamati Dasi and of my 
‘loins, willbe shebait’s Makunda. Murari 
survived the testator and died after attain- 
ing majority and leaving ason. It was 
held by their Lordships of the Privy 
Council that there was an absolute gift of 
‘the shebaitship to Makunda Murari on his . 
attaining majority. There were provisions 
in the case of his death as a minor, but no 
provision cutting down the absolute gift to 


“is no trust. -ereated in favour of the 4 


‘him. It was further held that Makunda 


Murari’s son succeeded him in the shebait- 
ship. Thus ths gift over, after the estate 
had once vested in Makunda Murari, was 
held to be contrary to law. 


(49) 17 Ind. Cas. 696; 40 1. A af 170. We N; 145; 13.75, 
M.L. T. 1: (1913)M:-W. N. 34; 17 0. Lad. 159; 15. z 
Bom. L. R. 72; 40 O, 274 (P. o 
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In my opinion the judgment of the House 
of Lords in the case of Comiskey v. Bowring 
Hanbury (2) is no authority forthe pro- 
position thata testator can make a gift 
‘over, after a vested bequest of an absolute 
estate. The judgment in that case has, I 

_ think, been rightly interpreted and explain- 
“ed in the case of Rajeshuri v. Mathura 
Singh (5) decided by the late Court of the 
Judicial Commissioner of Oudh in 1921. 
I may also refer to the case of Sures 
Chandra Palit v, Lalit Mohan Dutta 
Chaudhuri (48). It was held in that case 
` that where a devisee takes an absolute 
Pr interest, a gift over on his failure to dis- 
pose ofthe property or whatever part of 
the property he does not dispose of, is 
void. The judgment of the Calcutta High 
Oourt in that case is very instructive. It is 
an elaborate judgment in which almostall 
the authorities including Comsikey v. 
. Bowring Hanbury (2) are referred to. i 
In my opinion the words-inthe Will 
under consideration on. which the plaintiff- 
appellant relies are not sufficient to cut 
down the gift which, according to my eon- 
` struction, is absolute in favour of Musam- 
mat Param Kuar in the first instance. 
N She took absolutely and not snbject to any 
executory gift-over. So far as I see the 
estate given to her is not anywhere stated 
in the Will.to be liable'to be defeated on 
the happening ofa particular contingency. 
Having giventhe property absolutely to 
Musammat Param Kuar, the testator could 
not alter the line of succession allowed by 
--law, forthe purpose of carrying out his 
wishes or views of-policy (if any). The 
power of disposition having been given, 
the widow took an absolute estate and the 
creation of further gstate after the termina- 
tion ofthe donee’s interest which in terms 
was absolute, did not cut down the absolute 
estate, but was void. | 
‘I would, therefore, decide both the points 
ener uous above against the plaintiff-appel- 
ant. , 
‘Pullan, J. (October 30, 1927).—I have had 
the advantage of reading the judgments of 
| the other members of this Benchand it is not 
- necessary for me to re-state the terms of the 
Will or todo more than. give briefly the 
grounds on which I concur in the finding 
of the Court. The reference has been made 
e toa Full Bench because the Court of the 
Judicial Gommissioner of Oudh placed 
wo different interpretations on a judgment 
ef the House of Lords. These cases are 
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reported as Indar Kuarv. Chheda Singh 
(4) and Rajeshuri v., Mathura Singh (5). Tne 
decision -of the House of Lords was that 
given inthe case of Comiskey v. Bowring 
Hanbury (2) and, in my opinion the difi- 
culty has arisen from the somewhat loose 
use of the word “absolute” which appears 
in the finding of the House of Lords but. 
not in the judgment of their Lordships. 
-In my opinion the word “absolute” should 
always be used in its true meaning which 
is absolved or freed, and the limitation of 
an absolute estate is a contradiction in 
terms. In the case of Comiskey v. Bowring 
Hanbury (2) the estate given to Mrs. 
Hanhury was found not to be an absolute 
estate but anestate which would become 
absolute if a certain executory devise failed 
to operate. As longas Mrs. Hanbury was 
bound to makea Will in favour of oneof 
her husband's nieces, her estate was not 
absolute andit was only in the event-of 
all these nieces dying before Mrs. Hanbury 
that she would bəcome vested with an 
absolute estate. Once anestate has become 
absolute it cannot be limited but it may 
come to an end, It isonly when the abso- 
lute estate comes to an end that a gift over 
comes into operation. : 

In the present case we have only to con- 
sider whether the estate given tothe widow 
was an absolute estate. Tne first and princi- 
pal testis the language of the Will. The 
words used leave .no doubt in my mind 
that the estate was absolute. As long as 
the two widows were alive a restriction was 
imposed by the testator that the holder of 
the estate for the time being could only 
sell or mortgage the property for certain 
specific reasons and was bound to give half 
the property to the other widow, buton 
the death of one the survivor was given 
the property as owner (malik) with power 
of transfer, and her rights to sell, mortgage 
and give away the property by gift or Will 
were unrestricted. An estate so given does 
not come to an end onthe deathof the donor 
intestate. What has been given absolutely 
must devolve on her heirs even if she makes 
no Will. It is not as though there were 
some directions to the widow to make a Will. 
Even had the estate come to anoend on 
the widow’s death there is ‘ample authori- 
ty for holding that the subsequent clause 
in this Will does not create a gift over in 
favour of the heirs of the testator. Undoubt- 
edly the testator believed that if she died 
intestate he would be. able by the terms 
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.of his Will to enact that the property should 
revert to his own legal heirs, 
ing this clause the testator was in no way: 


-limiting: the powers of the donee but’: was | 


attempting to interfere with the ordinary 
law .of ‘intestate succession to an estate 
which he had already made” absolute. 
Although the wishes of the testator when 
.Glearly expressed are carried out by the 
. Courts. wherever it -is possible, it is not 
open to the testator to interfere with ordi- 
nary laws of succession to an estate which 
:he has given absolutely by his Will to-an- 
other person. - 

I do not. consider that it is necessary for 
the determination of this appeal to con- 
‘sider further thé applications made by the 
Judicial Commissioner's Court of the 
House of Lords’ ruling. Every Will- must 
ba construed on the well-accepted principles 
which have been already laid down: by the 
Hon'ble Oheif Judge in his judgment. 
The present Will, in my opinion, conferred 
an absolute estate on Param Kuar. That 
absolute estate devolved on her heirs and 
the subsequent clauses in the Will in which 
‘the testator laid down that. on her death 
intestate the property should devolve on 
his own heirs was invalid. l 





The case was returned tothe Division 
Bench with the finding that Musammat 
‘Param Kuarsucceeded toan absolute estate 
and that upon her death intestate the pro- 
perty has devolved upon her heirs. 

The Division Bench delivered the fol- 
lowing judgment after receipt ofthe opinion 
‘of the Full Bench:— 4 

Stuart, C.J. and Raza, J,—(No- 
vember 1, 1927).—The finding of the Full 
Bench is that Musammat Param Kuar suc- 
ceeded to an absolute estate and that upon 
-her death intestate the property devolved 
upon her heirs. The learned Counsel for the 
appellant has withdrawn the objection to the 
effect that the learned Subordinate Judge 
ought to have held the custom of exclu- 
sion of daughters from inheritance in their 
father’s family with respect to all kinds 
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But in enact- | 


of properties including stridhan to have‘ 


been established. He does not argue the 


third ground of appeal. In consequence, 
this appeal i8 dismissed with costs, 


A. N. A. Appeal dismissed, 
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LAHORE HIGH COURT.: -` 

Sroonp O:vin APPEAL No, 342 or 1927, :. 

l September 21, 1927.. B 
Present:—Mr, Justice Addison.. 

MUKH RAM—PLAINTIFF—APPELLAN 

5 versus ~- . 

|. HAR KESH axp oTHERS—DEFENDANTS— 
RESPONDENTS. : a 

Pleadings, amendment of—Suit for perpetual in- 
“Junction, conversion of, into one for possession—Pos- 
session—Presumption of continuance. 

Where in a suit for a perpetual injunction -re- 
straining the defendant from preventing the plaintiff 
from reconstructing a fallen house it was found that 
the defendant had quietly taken possession of it in 
the absence of the plaintiff: : d 

Held, that the Oourt should not dismiss the sui 
forthwith but should allow the plaintiff to amend 
it so asto make it a suit for possession. [p. 616, col. 
1 









In case of a house which has fallen down the 
presumption is always in favour of the continuance 
of the possession of the person who occupied it 
before it fell down and the placing of some articles 
by a strangerin a portion‘ ofthe house which has 
not fallen down does not amount to possession of the 
house by such a person. [ibid.] : 


Second appeal, unders. 41 of Act VI of 1918, | 
against an order of the Senior Sub-Judge, 
Rohtak, dated the 11th December, 1926, re- 
versing a decree of the Sub-Judge, Third. 
Olass, Rohtak, dated the 2nd August, 1926, « 

Mr. Shamair Chand, for the Appellant, 

Mr. Rama Nand, forthe Respondents. 

JSUDGMENT.—tThe plaintiff-a Brah- 
man had a house for a long time in 
village Kahni. This house fell down 
a considerable extent about September, 
1925, inthe rains. The plaintiff wished 
to re-build it but was prevented by. the 
defendants who “are proprietors in the 
village, the plaintiff. being. a non-pro- 
prietor, The plaintiff accordingly sued for 
a perpetual injunction restraining the de- 
fendants from preventing -him from con- 
structing the housein dispute. The suit 
was decreed by the trial Court but was 
dismissed by the lower Appellate Court 
on the ground that ‘the plaintiff should . 
have sued for possession and had been 
wrongly advised to sue for an injunction, 
Against this decision the plaintiff has pre- 
ferred this second appeal. It has been 
established that the plaintiff has not been 
living inthe shop himself for some years 
though he never abandoned it. Nor was 
abandonment ever pleaded. He had been 
carrying on his business in a neighbour- 
ing village. The finding, howéver, of the ° 
lower Appellate Court on this point! is 
that the defendants took advantage of the 
- plaintiff's absengé from the village at the 


-È 


zi 


jala when he was in the,, witness-bos. This” 


of the:continuance of possession and, ia my 


opinion, it cannot be said that a tumbled - 


down house like the one in dispute is 
capable of. possession being taken of it. 
For all these reasons. I would -hold that the 
lower. Appellate Court was wrong in law 
in holding-that.the possession was with the 
defendants. I would, therefore, accept the 
appeal . with costs throughout and setting 
aside the decree of the lower Appellate 
Court, restore:that of the trial Court. 
.. In any.case on the finding that the de- 
.fendants quietly took-possession when most 
—~of the-house fell down,. the lower Appellate 
Court should kave allowed an amendment 
of the prayer as was done in Harji Mal v. 
_Pokhar Das.(1). .It was most.unnecessary to 
_ compel the plaintiff to institute another suit. 
RL .. Appeal allowed. 
tan 135 P; R. 1906;.117 P.. L. R. 1808; 160 P. W.R, 





MADRAS HIGH COURT. 
| FULL BENCH. 
CIVIL APPKAL No. 226 oF 1923. 
August 19, 1927. 
-Present:—Sir ‘William Phillips, KT., Officiat- 
. ing Chief Justice, Mr. Justice Beasley and 
_. Mr. Justice Anantakrishna Ayyar. 
. DAIVANAYAGA REDDIAR ans oTHEss 
© -—DEFENDANTS—APPELLANTS 
< h = . versus 
RENUKA4MBAL AMMAL—P taint FF 
Je A — RESPONDENT. 
_, Madras Civil Courts Act (IIL. of 1873), s. 13—Appeal 


DAIVANAYAGA REDDIAR V. 


‘J.’ before whom the case came on 
‘hearing made the following 


BENUKAMBAL AMMAL. > [105 f. 0, 1927] 
—Court to which appeal lies—Right of appeal to 


- High Gourt on date of plaint—Amendment of Court 


valuation, below Rs. 6,000— 


‘Fees Act diminishing ; ) 
to District Court or High 


Appeal, whether lies 
ourt. ` ` 


< A decree in a suit in which the valuation of. the 
relief claimed, according to the law in force at the 
date of the plaint was more than Rs. 5,000 but,at 
the time of the appeal is less than Rs. 5,000 owing 
“to the amendment ofthe Court Fees Act, is appeal- 


‘able to, the High Court and not to the District Court. 


[p. 619,\¢ol. 2.) i 


Colonial Sugar Refining Co. Ltd. v. Irving (3) and 
Ratanchand Shrichand v. Hanmantrav Shivbakas (4), 
followed. 2 ` 


Appeal against the deciee of the Court 


of the Subordinate Judge, Ouddalore, in 
“0. 8. No: 11 of 1921. ` 


Kumaraswami Sastri, J., and Devadoss, 
vhor for ` 


ORDER OF REFERENCE 
TOA FULL BENCH. 

The réspondent's Vakil takes the prè- 
liminary objection that ‘the appeal does 
not lie tothe High Court but to the District 
Court. The plaintiff, a widow, claimed 
maintenarice at the rate of Rs. 100 a month 
‘including value of cloths, etc, and valued 
her claim in the plaintat ten times the 
amount payable for one year under s. 7, 
cl; (2) of the Court, Fees Act. She also 
claimed past maintenance and a house to 


‘reside in. The total value of her claim. 


‘according tothe plaint is Re. 14 600,. The 
Subordinate Judge of Cuddalore gave her 
a decree for maintenance at Rs. 60 a month 
‘together. with past maintenance. He also 
‘decreed that she should be given possessicn 
ofa house for her residence during her 
life. The defendants have preferred this 
appeal against the decree of the Subordi- 
nate Judge, In their appeal they have 
valued the relief for maintenance at the 
amount allowed for one year under the 
Court Fees Amendment Act, 8. 5. The 
total value of the appeal together with the 
past maintenance and tbe value of the 
house is Rs. 2,633-5-4. The respondent's 
Vakil contends that though the suit was 
valued at more than Re. 5,000 under the 
law in forceat the time of the filing of 
the plaint, yet the valuation of the suit 
according to the Amended Court Fees Act 


‘ atthe time the appeal was presented would 


have been less than Rs. 5,0U0 and, therefore, 


(106 1, O. 1927) 
“the appéal ‘to this Court . is, incompetent, 
But forthe améndmeént of the. Court Fees 
Act the. appeal would have been valued 


at: Rs. 14,600; asin the plaint, It is ad- ; 


mitted that the monetary jurisdiction: of 
the Court is determined by the value of 
the claim in the plaint and not by the 
value of the relief decreed.. Under. 8.13 
of the Madras Oivil Oourts Act III of 
1873 “when the amotint or value -of 
the subject-matter of the suit exceeds 
Rs. ‘5,000 the appeal shall lie to the High 
- Court.” It.is urged that the. subsequent 
change in the law as to valuation makes 
the valueof the reliefin the plaint less 
than Rs. 5,000 and, therefore, the appeal 
lies only to the District Court, and reliance 
is placed for this. contention. upon two 
recent ‘decisions of this Court in. A. 8. 


No.32 of 1924 and in A. B. No. 415 of 1923. . 


In AB, No. 32:0f 1924, Ramesam and 
‘Jackson,-JJ., held that the appeal. lay: to 
the High: Court against the decree, in a 

suit in which the relief claimed-was valued 

at less than: Rs. 5;000 according. to the 
‘Court. Fees Act before its. amendment: by 
.thé:Madras Act-V. of 1922. but which had 
to be valued-at more than Rs. 5,000 under 
the Amended Act. The learned Judges 
relied upon Muttammal y. Chinnana Gounden 
(1) :and the proceedings:of the High .Gourt 
in Proceedings 15th November, 1870 (2). This 

Case is.converse to the -present one, The 
point now raised was decided in, A.S. 
No. 415 of 1923 which was also a suit for 


maintenance and Phillips and Odgers, JJ., > 


held following the decision in A. S. No. 32 
of 1924 that the appeal did not -lie to the 
High Court ag aécording tó .the, valuation 
under the Amended. Court Fees Act, the 
relief claimed in the plaint was less- than 
Rs. 5,000, In-Mutiammal v. Chinnana Goun- 
den (1) the plaintiff sued to recover one- 
eighth of a mitta and obtained a decree. The 
defendant’ resisted the-:execution of the 
decree and claimed to be in possession 
ol the lands as purchaser ata Court sale 
ia execution of another decree. His objec- 
tion was disallowed by the District Munsif 
and on appeal the District Judge upheld 
the decision ofthe District Munsif.’ The 
High Court set* aside the order of the 
District Munsif and the District Judge and 
the petition was registered asa suit under 
e the directions of the High Court. The 


(1) 4 M. 220; 1 Ind, Dec, (x: 5) 989. 
(2) SM. H, O, R. xliv. j 
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District Munsif gave a judginent in favour 
‘of the defendant, The plaintiff appealed 
„to the High (Court, The first. ground of 
appeal was that the District Munsif had 
no jurisdiction because. the value of the 
property in dispute was Rs. 9,000. A pre” 
‘liminary objection was taken by the ‘re- | 
_spondent that no appeal lay to the High 
Oourt. Kindersley and Muthuéwami Ayyar, 
JJ., overruled the objection and observed: 
“We think that the subject-mattér in appeal 
‘ should be valued for the purposé of juris- 
diction according tothe law in {forcé at the 
, date of the appeal and not of the suit which 
led to it.” They held that ‘according to 
the law in force atthe date of the appeal, 
the subject-matter of the suit. exceeded 
‘Rs. 5,000 in -valueand, therefore, whetherthe 
District Munsif had or had not jurisdiction 
the appeal lay to the High*Oourt. By Pro- 
` esedings, dated the 15th November, 1870, 
the High Court gave this ruling “The High 
Court are of opinion that.the valuation of 
an dppéal must be according to the Act in 
‘force at the time of its présentation, and 
that the original valuation under a law 
obsolete at the period of appeal can have 
no influence on the. decision.” [Proééedings 
15th November, 1870 (2)]. use 
__ We should have felt bound to follow the - 
decision in Muttammalv. Chinnana Goundan 
(1), and the two recent decisions in A, 5, 
No. 32 of 1924 and A. S. No. 415 of 1923, but 
for the high authority of Lord Macnaghten . 
who delivered thé judgment of their Lord- 
ships of the Privy ‘Council in Colonial 
Sugar Refining Co. Ltd. v. Irving (3). In 
that case an appeal was presented to the 
Privy Council against the decision of the 
‘Supreme Court of Queensland. .. During 
‘the pendency of the suit*in the Supreme 
Court, the Judiciary Act of 1903 was passéd 
and by_s. 39, sub-s. 2, the right .of appeal 
‘to the Privy ‘Council from the decisions 
of the Supreme Court was taken’ away 
but a right of appeal was given from. the 
Supreme Court to the High | Court of 
Australia. The respondent moved the 
Privy Council by a petition to have the 
appeal dismissed on the ground that the 
appeal did not lie as of right to the 
King in Council. Their Lerdships rée- 
jected the petition holding that the matter 
was not one of procedure only bat one 
touching a right in existence, at the 


* (8) (1905) A. O. 369; 74 L. J. P. C. 77; 92L. 1.738; 
2i TL. R. 513, 
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passing of the Act and that “the Judi- 
ciary Act was not retrospective by express 
enactment or by necessary intendment.” 
Lord Macnaghten obsérved: “The only 
question is, was the appeal to His Majesty 
in Council a right vested in the appel- 
lants at the date of the passing of the Act, 
or was it a mere matter of {procedure ? It 
seems to their Lordships that the question 
does not admit of doubt. To deprive a 
suitor ina pending action of an appeal 
to a.superior tribunal which belonged 
to him as of right is a very different 
thing from regulating procedure. . In 
principle, their Lordships seeno difference 
between abolishing an appeal altogether 
and transferring the appeal to a new 
tribunal. In eiiher case there is an in- 
terference with existing rights contrary 
to the well-known general principle that 
Statutes are not to be held to act re- 
trospectively unless a clear intention to 
that effect is manifested. , Ri 

It does not appear that this decision 
was brought to the notice of the learned 
Judges who decided the two appeals in 
A.S. No. 415 of 1923 and A. 8, No, 32 
of 1924. . i ; 

An appeal to a certain forum isa vested 
right. It cannot be denied that an appeal 
to the High Court on facts is considered to 
be a very valuable right and it cannot be 
taken away except by an express Statute. 
The present suit was valued at more ‘than 
Rs. 5,000 and if the suit was decided on the 
date it was filed, namely, 21st March, 1921, 
there would have been no question as to the 
maintainability of the appeal in the High 
Court. The Court Fees Act isonly a fiscal 
enactment and in most cases the. valuation 
‘for purposes of jurisdication is the same as 
that for purposes of Court-fees. The juris- 
diction value determines the forum for 


the appeal and the right. of appeal to . 


“High Court which either party to 
ae aun had on the date of the plaint 
and some time after cannot be taken away 
` by an enactment which amends some of the 
provisions of the Court Fees Act for the 
purpose of charging Court fees. As the 
decisions in A.S. No. 32 of 1924 and in A S. 
No. 415 of 1423 are not reconcilable with 
the observations of their Lordships of the 
Privy Council in Colonial Sugar Refining 
Co . Ltd. v. Irving (3) to which the attention 
NE "the fearned Judges does not seem to 
have been directed, and as the point is of 
‘considerable importance and is likely to 
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arise in many cases, we refer the following 
question to the Full Bench :— ; 


“Does the appeal against ‘the decree ina 


suit in which the valuation of the relief 
claimed according to the law in force at the 
date of the plaint was more than Rs, 5,000, 
but at thetime of the appeal is less than 


Rs. 5,000 owing to the amendment of the - 


Court Fees Act, lie to the High Court or “to 
the District Oourt 2?” 4 





The appeal came on for hearing in pursu-r 
ance of the said orderof reference to a Full 
Bench before the Officiating Chief Justice, 
Mr. Justice Beaslay and Mr. Justice Ananta- 
krishna Ayyar. i 
i Mr. E. V, Sundara Redaiyar, for the Appel- 
ants. 

Messrs. K. V. Krishnaswamy Ayyar and 
N. S. Srinivasa Ayyar, for the Respondent. 

OPINION.—The question’ that has 
been referred for decision is, ‘Does the 
appeal against the decree in asuitin which 


the valuation of thé relief claimed accordig. 


to the law in force at thedatea of the 
plaint was more than Rs. 5,000 but at the 
time of the appeal is less than Rs. 5,000 
owing tothe amendment of the Court Fees 
Act, lie to the High Oourt orto the District 
Court ?” 

This question has been referred to us 
because there are two unreported decisions 
of this Court which hold that the valuation 
must be determined according to the A nend- 
6d Act and, according to that valuation, the 
appeal will lie eitherinthe High Oourt or in 
the District Court. In neither of these cases 
was any referencs made to the decision of 
the Privy Council ina case from Queensland, 
Colonial Sugar Refining Co. Lid.v. Irving, 
(3). Ia that case in certain suits a right of 
appeal to the Privy Council was given by 
an Ordinance of 1860. Subsequently by 
the Judiciary Act of 1903 the decision in 
those suits was held to be final subject to 
an appeal to the High Court of Australia. 
The question for decision was whether in 
a suit filed before the passing of the Judici- 


ary Act of 1903 the appeal still lay. to the - 


‘Privy Council or to the High Court in 
Australia, and it was held that the new 
enactment could not take away a vested 
right, unless in express terms it had retros- 
pective effect. The remarks of Lord 
Macnaghten in his judgment are entirely 
applicable to the presentcase: “To deprive 
a suitor ina pending action of an appeal 
to a superior tribunal which belonged to 
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from regulating procedure. In principle, 
their Lordships see no difference between 
abolishing an appeal altogether and trans- 
_ferring the appeal to a new tribunal”, 
This clearly disposes of the point before us, 
for the question is whether the amendment 
of the- Court .Fees Act which came into 
force after the present suit was filed would 
deprive the plaintiff of a right of appeal to 
: this Court which he had when he filed the 
«suit. Under s. 13 of the Civil Courts. Act, 
appeals from subordinate Oourts lie either 
to the District Court or to the High Court, 
‘according to whether the value of the 
subject-matter of the suit is over or below 
Rs. 5,000, It is argued that this section 
does not confer any right of appeal to the 
High Court in definite classes of suits, but 
that the right of appeal is merely given to 


the Court authorized to hear appeals and - 


the question of whether that Court is the 
‘District Court or the High Court depends 
_on the valuation of the suit at the time of 
filing the appeal. It is difficult to treat this 
argument as in any way distinguishing the 
| case from that in Colonial Sugar Refining 
Co., Ltd. v. Irving (3) for in both cases there 
was, when the suit was filed, a vested right 
of appeal to a particular tribunal, which is 
taker away by a subsequent enactment, 
According to the argument, when the right 
is taken away by a subsequent alteration 


ina mere fiscal enactment, the case is not : 


the same as when the right depends on 
substantive law., -Thisis untenable. It has 
been held by the. Privy Council that this 
cannot be done and we are bound by that 
general expression of the law and must 
follow it. We may also refer to a case 
decided in 1869 Ratanchand Shrichand v. 
Hanmantrav Shivbakas (4) where the same 
principle was enunciated. 


Respondent relies on some observations _ 


in Canada Cement Co. v. Montreal East 
Corporation (5). These observations do seem 
to give some support to the contention that 
‘a right of appeal can be taken away by 
a subsequent enactment, but there is no 
‘decision to that effect and noreference what- 
ever to the previous decision of the Court 
in Colonial . Sugar’ Refining Co. Lid. v. 
Irving (3). The observation is obiter and can, 
therefore, have no force as against the prior 
decision which we must follow. 


(4) 6 B. H. O. R. 1166. | . MA ae 
< (5) (1922) 1 A, G,249 at p. 254; 91 L.J. P. O, 1133 
126 L. T. 618, : | NE 
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| The answer to the question before us may 
also be put upon another ground and that 


_is that theforum of appeal from a Subordi- 


nate Judge's Court depends on the value of 
the subject-matter of the suit. Presum- 
ably the value of the subject-matter of the 
suit isits value at the time of filing. Stich 
value has to be set forth in the plaint and 
Oourt-fees paid accordingly. It is, however 
contended that the value varies according 
to, the particular enactment in force at the 
time; and that, although it may have a 
particular value whenit is filed, the value of 
the suit can be changed ifthe law in re- 
spect of valuation is altered. This conten- 
tion was distinctly negatived so long ago 
as 1874 in Muthusami Pillai v. Muthu 
Chidambara Chetti (6) where it was held 


4 


thatit is the money value of the original ` 


suit that fixes.the jurisdiction throughout 
the subsequent litigation in its several 
stages. If this is so, the value of the 
subject-matter of the suit is the same 
throughout and it cannot be altered after 
the decree has been passed simply by an 
alteration in a fiscal. enactment. To hold 
otherwise would lead to very great difficul- 
ties in the question of jurisdiction. A suit 
which when filed was within the jurisdic- 
tion of the District Munsif might subse- 
quently become one which must necessarily 
be filed in a Subordinate Court or vice 
versa. 


For both these . reasons, therefore, we- 


hold that in the suit referred to, the appeal 
lies to the High Oourt. 
Y.N. V. Reference answered. . 
A, N. A. 
(6) TM.H..O. R. 356. 


—— 


MADRAS HIGH COURT. 
Civit Revision Petition No, 12u4 
: oF 1925. 
October 12, 1927, 
Present:—Mr. Justice Devadoss. ` 
“TAS, SOMASUNDARAM AYYAR 
DEFENDANT—-PETITIONER 
VETEUS 
V. KRISHNA AYYAR-—PLAINTIFR 
f — RESPONDENT. a: 
Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment ~Computation of time—Acknowledgment, whether 
creates fresh contract. X 
Under s 19 of the Limitation Act, the fresh period 
of limitation should be computed from the time when 
the acknowledgment was signed.. [p. 620, col. LJ 
A mere acknowledgment of liability canot be treat- 
ed as a fresh contract, furnishing the basis ofa new 
cause of action, [ibid.] 


~ 


620 SO 
Petition, under s. 25 of Act 1X of 1887; to 
revise the décrée-of the 
1925, in S. 0. 8. No. 37 of 1925. oe 
‘Mr. P. N.  Appiswami Iyer, for the 
‘Pétitioner. | 
Mr. Ramaswamr Iyer, 
ppõndênt. 


JUDGMENT.—This is an application -` 
to révise thé decree of the ‘District ‘Munsif. 


of Tenkasi, in 8. O. 5. No..37 of 1925: ‘The . - 


contention of Mr. Appuswami Ayyar is that 
if Rx. A is to be treated ds ‘an -acknow- 
ledgment under 8. 19 of the Limitation ‘Act 
it Would mot savè ‘limitation as the: period 
‘has ‘fo be computed from’ the “date ‘of 
` signing thé letter, namely; 6th November, 
1921, ‘and thé suit was filed on 7th January, 
1995.4. e, more than three years after the 
gateni Èx. A. From the wording of s. 19, it 
‘s clear that the fresh period of limitation 
should be computed from the time when 
the ‘acknowledgment was signed. . The 
section being clear, it is unnecessary to 
rely on any decided ‘cases. “Mr. Appuswami 
Ayyar refers to Halsbury’s Lawsof-England, 
Vol. XIX, page 108: Rea ee 
Mr. Ramaswami Ayyar's contention’ for 
the yespondent is that Ex: A- is a fresh 
contract undér~ which. the petitioner 
‘audettook to pay Re, 3315-3 after thé first 
week of January and-that his client: is 
entitled to rely upon it not only as saying 
‘limitation bat also as: giving a ` fresh 
catise of action: | ami unable to hold that 
Ez. Aʻis a contract which would entitle the 
plaintiff to sue on it. Exhibit A was only 
filed by the defendant's Vakil in the course 
of the trial. Ido not seò how’ Ex. A could 
be construed as a contract under which the 
defendant could be held liable-for any sum 
of money. . Exhibit A is-at best only an 
acknowledgment which would extend the 
period of limitation for three. years from its 
date. It cannot form the basis ofa fresh 
cause of-action, ‘In this:case thé judgment 
of the District Munsif is wrong. 


The decree of the District Munsif is set ` 


aside and the suit dismissed with costs here 
and in the Court below. - 
v. N.Y. 
ANA. 


=] ! . 
Decree set:aside. 


- eHWART PRASAD ð. HART PRABAD LAL. 


Court “of the Dis- . 
trict Munaif, Tenkasi,; dated the 30th April,. - 


for the Re. - 
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PATNA HIGH: COURT. | 
First O1vIL APPEAL No. -207- or 1922. 
February 23, 1926. 
Preserit:—Juatice Sir Jwala Prasad, KT 
and Justice Sir John Bucknill, Kr;- 
ISHWARI PRASAD AND, oTHERS-— 
PLAINTIFF8—APPELLANTS : 
_ versus ~ ANE 
Rai HARI PRASAD LAL=Dsranpant 
— RESPONDENT. | 
Hindu -Law—Adoption--Rule against adoption of 
daughter's- son, ‘applicability. of,. to Kayasthas— 
Kayasthas of Bihar, whether Sudras—-Pleadings— 
Necessity of averring rule.of prohibition—Family 
custom to the contrary, validity of—Mere declaration 
of adoption by adoptive father, effect., of— Actual 
‘giving and taking, necessity.. of—Suit for - possession 
against alleged adopted son—-Adoption, whether should 
be set aside—Limitation and adverse possession, effect 
of —Partition suit—Court-fees.. | : 
`" Kayasthas of Bihar are nòt- Sudras but belong to 
‘the. Dwija or regenerate. classes,.and the rule of 
Hindu Law.-prohibiting the adoption ; of a -daughter's 
son, sister's son ard mother's sister's sọn apong the 
‘regenerate castes is, therefore, applicable to them. [p. 
635, col.1; p. 636, col. 1.] - - ; 
Raj Coomar Lally. Bissessur Dyal (2), dissented 


‘from. 


[oase JAN discussed.]. E 

_ Inasmuch as this rule of . prohibition can be varied 
bya family custom, a plaintif seeking. to challenge 
an adoption on the ground that.itis in contraven- 


„tion of this:rule of Hindu Law should raise his 
„legal objection in the plaint so that the defendant 
“may be able to plead the existence of a family custom 


to the contrary. [p. 636, col. 2.] 


A mere declaration of -adoption by the adop- 
tive father is not sufficient -to create a valid adoption; 
the actual giving and taking is essential whether the 
parties belong to the three regenerate classes or are 
Sudras. [p. 638, col. 2.] A e 

A, claiming that he was the adopted son of his 
maternal ‘grandfather X, took possession of pro- 
perties.of X to the knowledge of B and C, his brothers. 
After A's death C who claimed to be the adopted 
son of A, and A’s widow were in joint possession 
‘and C continued to be in sole possession after the 
death of A's widow. After the lapse of many twelve 
years B's descendants sued- for partition against 0's 
descendants : 

Held, (1) that the suit was not maintainable 
inasmuch as the adoptions set up by the defendants’ 
a eee had not been set aside within time; [p. 639, 
col. 2. : 

2) that. as there was no, proof that the plaintiffs’ 
ancestory were in,joint possession with A and C the’ 
suit we4 barred by limitation. [p. 640, col. 2.] 


Oovrt-fee is leviable on the construction of the 
plaint alone. Ad valorem fee on the value of the 
properties concerned cannot be levied on a plaint in 
a suit which is one for partition pure and simple. [p. 
641, col. 2.] ° 


Appeal against a-decision of the Addi- 
tional Subordinate Judge, Gaya, dated the 


30th June, 1922. 


: Messrs. Khurshaid Husnain and. Kailas- 
pati, for the Appellants, 
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. Messrs. Parmeshwar Dayal, Shiveshwar against the decision of. the Subordinat> 
Dayal and Brij Kishore Prasad, for the Judge, Gaya, dated the 30th J une, 1922, dis- 
Respondent. _ missing the plaintiffs’ suit. 
| JUDGMENT. The following genealogy taken from the 
Jwala Prasad, J.—This is an appeal pleadings andthe evidence is not disputed— 


Kewat KISHUN, 











oe | ere | I | ) 
Rai Hemnath i Patni! Mal, Kunjbehari Lal,” Rai Bishunath Singh’ . - Raghunath 
Singh, (died “(died (died (died on 3rd Chait Singh, (died 
January, 1805 > childless.) childless.) 1213 F. §.=17th - in September 
=Magh 1212 F. 8.) : March, 1806), married g 1793 
married to Dularo r Te to Musammat Gharbharo, 
; a) ‘ . who died on 13th Baisakh 1216 
© ES ` 
Daughter Nand Kuer= o 
-  Qhoa Lal Daughter, Brij Kuer= : 
| i 5 Mahadeo Dutt ‘ 
! Tek: oland. 
| ( f | } 
| ea ss : 
| Mohan Lal. Sohan Lal, Tiloke Ohand. Jagarnath Sahai 
: í ‘il ; 
| Bahoran Lal. i Mannan Lal. 
i = ) 
' i | 4 = 
Rai Newazi' Lal alias ` Babu Dharam Lal B. Ridhnath Singh 
Damodar Prasad, died alias Bhinak. Lal, z alias Ghina Lal 
“on 24th Asin F. S. = (diéd: in 1845) =Khir Kuer 
`I-10-18835, (Married ; | , 
“Bone Kuer). Si Babu Jaswhnt Lal—Kamal Kuer 
; ‘(died on 11th Jeth Sani 1284 
- E. S.=1-6-1877) 7 





, B. din B. Bani arana B.Lhchmi: B, Siri Narain 
“Narain Singh, Singh (died .-Narain Singh Singh (died) 
(dead.) - onmdIst Asin. (died on 7th ` ` 
5 1304 F. S.=1897.) Asarh 1311= Rai Hari Prasad 
-e a ‘* > 1904) (Marriégd Lal, (defendant.): 
j Sohawan Kuer, : 
. (dead), 
-B. Somar Singh, (died 26th 
April 1889=Baisakh 1296 F. S. e 


l 
B. Shiva Sahai Lal, (plaintiff) - 
died during pendency of the suit 
ee : 








(Pe ; | | i 
T PERN Nath Sahai, Permeshwar Ishwari Prasad, Bhagwan- Krishna 
B. Saraj Narain Lal, (diéd (died dth Sawan ‘Dayal, (died- | (plaintiff No. 1) Charan. Kumar, 
Prasad 10th Bhado 1307). 3rd Chait 1326 | “  . (plaintiff (plaintif 
1312 Fasli) - F.S.) Daughter ‘No. 2.) No. 3, diéd 
i | l |. _ Rukmini Kuer. i during the” 
= Shyam Sunder ` ‘Buit.) 

Daughter Daughter e Praman aia Sapa 


=Jagpati Kailash 
“Narain, Pati Narain 
Prasad. - 





oder Pre -  Daughter=Alakhdeo Narain, 


N 


` 


=) 


. The dispute-in this appeal relates to the 
property of one Rai Hemnath Singh. He 
-died in Magh, 1212, Fasli (January, 1805), 
leaving his widow Dularo Kuar and a 
daughter Nand Kuar who was married to 
one Choa Lal. : 
Newazi Lal, Dharam Lal, and Ridhnath. 
_ The plaintiffs are the descendants of Dharam 

Lal. -The defendant ‘is the descendant - of 
Ridhnath. Newazi Lal had no issue. The 
plaintiffs’ case is that the three brothers 
Newazi Lal, Dharam Lal and - Ridhnath 
succeeded’ to the properties of Hemnath 
Singh, being his daughter’s sons, and re- 
mained in joint possession of the same as 
members of a joint Mitakshara Hindu 
family, that by an arrangement set forth in 
an ekrarnama (Ex. 1), dated the 14th No- 
vember, 1811, entered into amongst the 
aforesaid three brothers, Newazi Lal was to 
remain in possession of the joint family 
properties during his lifetime and after his 
death Ridbnath; the ancestor of the de-- 
fendant, and his descendants, were toremain 
in possession on, behalf of the other mem- 
bers of the family, whereas Dharam Lal 
and his heirs were to receive allowances 
with rights in certain circumstances set 
forth in the ekrarnama to have the family 
properties partitioned: that in accordance 
with this arrangement after the death of 


Newazi Lal, who had no issue, Ridhnath 
came into possession of the properties on . 


behalf of all the members of the family in- 
cluding Dharam Lal and his descendants; 
that the defendant is now in possession of 
the family properties on behalf of himself 
and the plaintiffs who are descendants of 
Dharam Lal, and that he (the defendant) 
has been of late mismanaging the properties, 
has incurred heavy debts and has stopped 
payment of allowances to the plaintifis and’ 


thus the plaintiffs are entitled to have the 


roperties partitioned. X 
4 Accordingly, the plaintifis pray (1) for a 
partition of the family- properties claiming 
8:annas share therein, (2) in the alternative 
for. delivery of possession of properties re- 
presenting their moiety share in case they 
are found to be out of possession and (3) in 
the event of their not getting the aforesaid 
reliefs, for payment of maintenance allow- 
ance to them at the rate of Rs. 21 per diem 
from Kartik, 1326, Fasli declaring the same 
to bethe first charge on the estate. 


The fiefendant resists: the claim of the. . 


plaintiffs. He denies that the three brothers 
Newazi Lal, Dharam Lal (ancestor of the 
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Nand Kuar had three sons. 
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plaintiffs) and Ridhnath (ancestor of the de- 
fendant) succeeded to the properties of their 
maternal grandfather Hemnath Singh and 
remained in joint possession of the same as 
members of a joint Mitakshara family. He 
says_ that the ordinary succession by in- 
heritance to the properties of their grand- 


father was intercepted by-the-adoption of 


Newazi Lal, one of the brothers, by Hem- 
nath and that Newazi Lal succeeded to the 
properties as an adopted son and having no 
male issue he adopted his youngest brother 
Ridhnath, ancestor of the defendant. Thus, 
the defendant says that the properties came 
to be held by Ridhnath not as a grandson 
of Hemnath but as an adopted son of his 
brother Newazi Lal and the succession to 
the properties has accordingly been in the 
line of :Ridhnath, and thus the properties 
have now come to the defendant in the 


_ordinary course as the sole direct male de- 


scendant of Ridhnath; and that Dharam 
Lal, the ancestor of the plaintiffs, did not 
succeed to the properties nor had he any 
share therein and consequently the plaintiffs 
have no share or interest in the properties, 
He also denies the genuineness of the ekrar- 
nama (Ex, 1) set up by the plaintiffs as 
having been executed by the aforesaid three 
brothers and its binding effect on him. 
Accordingly, he says that the plaintiffs have 
no right to partition the properties in suit 
or to obtain maintenance allowance. He 
says that the plaintiffs and their ancestors 
were servants of the estate and received 
salaries and occasional help, that Sheo 
Sahay Lal, who was originally plaintif and 
died during the pendency of the suit, was 
dismissed from service and is no longer 
entitled to receive any salary or mainten- 
ance, The defendant asserts that the 
plaintiffs or their ancestors have never been ` 
in possession of the properties and that the 
suit is barred by limitation. 

The plaintifs deny the adoption of 
Newazi Lal by Hemnath and that of Ridh- 
nath by Newazi Lal set up by thé defends 
ant and the validity thereof. a 
- Upon these contentions, the learned Sub- 
ordinate Judge framed amongst others issues 
Nos. 9 and 10. Issue No. 9 relates to the 
adoption of Newazi Lal by Hemnath and 
issue No. 10 relates to the adoption of Ridh- 
nath by Newazi Lal. oo | ` 

.The learned Subordinate Judge has 
decided both. these issues against thee 
plaintiffs and his decision is challenged- in 
this appeal, - í < 


io r. 0. 1937) 


The plaintiffs deny~the adoptions and 
say that even if the adoptions did take 
place they were wholly invalid. It is 
urged that the adoption.of Newazi Lal by 
Hemnath was invalid, inasmuch as Newazi 


Lal being the daughter’s son of Hemnath- 


was not capable of being taken in adoption 
by the latter. It is not disputed and in 
fact it has been settled by the authority of 
the highest judicial tribunal that an adop- 
tion of a daughter's son, sister's son and 
mother’s sister’s son being expressly for- 
bidden by the texts on Hindu Law, is 
contrary to law and void inthe three re- 
generate classes, Brahmin, Kshatriya and 
Vaisya, and the principle a factum valet 
will not validate such an adoption: vide 
the Privy Council decision in Bhagwan 
Singh v. Bhagwan Singh (1). 

The parties in this case are Kayasthas of 
Gaya District in Bibar. The learned Bub- 
ordinate Judge holds them. to be Sudra, 
upon the ground that according to the 
decision in Raj Coomar Lall v. Bissessur 
Dyal (2), the Bibari Kayasthas as a class 
-até: Sudra, though he says that much stress 
‘was ‘laid upon the evidence adduced in 
that case and that in this case no evidence 


was given by the parties. The decision in ~ 


that case was based upon a passage in the 
Vyavastha Darpana of Shyama Charan 
Sarcar where it is stated that the Kayasthas 
were Kshatriyas but they, at least those of 
Bengal, have been degraded to Sudradom by 
using after their proper names the surname 
“Das” instead of their own Kshtriya epithet 
“Varma” and also by omitting. to perform 
the Upanayana ceremony. Some recent 
decisions of the Caleutta High Court have 
held that so far as the province of Bengal is 
concerned the Kayasthas are Sudra: Asita 


Mohan Ghose Moulik v. Nirode Mohan Ghose. 
Moultk (3), Biswanath Das Ghose v, Sarosi-. 


bala (4) and Bhola Nath Mitter v. Emperor 
5), The last two cases have gone so far 
to legalise inter-marriages between 
asthas and Tantis, Domes in Bengal, on 
round that both of them are sub-castes 
ras, The matter was neither inquired 
discussed. Jt was taken as settled 


12; 1Bom. LR. 31; 3 0. W. N. 454; 
7 Sar. P. O. J, 474; 9 Ind. Dec. (N. 6.) 971 


- 8 Ind. “Jur. 621; 5 Ind. Dec. (N. 8.) 


127; 20 0. W. N. 901. 

90; 250. W. N. 639; 48 O. 926. 

9; 28 C. W.-N, 323; 51-0, 488; A. 
Or: L. J. 997, | 
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and the only authority relied upon is the 
aforesaid passage in the Vyavastha Darpana 
referred to above. Ache first of these cases 
Asita Mohon Ghose Moulik v. Nirode Mohan 
Ghose Moulik (3): went to the Privy Council 
Asita Mohan Ghose v. Nirode Mohan Roy. 
Ghosh Moulik (6), and their Lordships of 
the Judicial Oommittee refused to give 


assent to the decision that the Bengali, 


Kayasthas are Sudras and left the guestion ` 


open in the following words:— - 

“One contention was as to the rights of 
succession of persons who were by caste 
Bengali Kayasthas. It hasbeen found not 


on evidence, but following some decisions 


of the High Court at Calcutta, that Bengali ` 


Kayasthas are Sudras. Their Lordships do 
not think it necessary to decide whether or 
not Bengali Kayasthas are Sudras, or to 
decide as to the construction of a text of 
the Dattaka Chandrika which has been 
referred to by the Courts below as appli- 
cable to Bengali Kayasthas. Their Lord- 
ships are 
the parties depend on the construction of 
the agreement upon which Kumar Narendra 
Chandra Roy gave his son Sailendra’ Mohan 
Ghosh{to Radha Mohan Ghosh in adoption.” 

The decision referred to in the passage 


of opinion that the rights of` 


quoted above as the basis of the view of. 


the Calcutta High Court is that given in 
the case of Raj Coomar Lall v. Bissessur 


Dyal (2). The Privy Council, decision does ` 


not seem to have been referred to in the, 
subsequent decisions of that Court. 


Thus the Calcutta High Court decisions : 


as to the Bengali or. Bihari Kayasthas 
being Sudras are inconclusive and the 


matter has been expressly left open by their: 


Lordships of the Judicial Committee, 


os 


Weare in this case concerned with the 


decision of Raj Coomar Lal v. Bissessur 


Dyal (2), relied upon by the learned Sub- . 
ordinate Judge for his decision that-the ` 


' Bihari Kayasthas are Sudras, 


Mr, Justice Field who delivered the judge. 
ment in that case observed as followa:— 


“Wethink that.the whole question has. 
been fairly summed up in the following - 
passage of Babu Shyama Charan Sarkar’s - 


Vyavastha- Darpana:—‘There is, therefore, 


a preponderance of authority to evince that - 
the Kayasthas whether of Bengal or any other . 
country, were Kshatriyas. But since several. 


centuries past the Kayasthas (at least- those . 
= ~ z LH 5 
(6) 240. W.N.-794;. 47 I A, 140; (1920) M; WN ` 


541; 12 L, W. 556; 28 M, L. T. 399 (Pi O). 


a ase Ta 


of Bengal) have been* degenerated and de- 
graded to “sudradom not only by using 
after thair proper names the surname ‘Dasa 


peculiar to the Sudras, and giving up their- 


own which is ‘Barma’ but ‘principally by 


omitting to perform the regenerating cere-' 


mony, Upanayana hallowed by the gayatri,” 


“According to the’ Vyavastha, the Kayas- 


thas ‘were Kshatriyas. ‘Assuming for the 
sake of argument that the reasons given 
therein -would ` entail degradation of a 
Kshatriya to sudradom, it does not say 
that the Kayasthas of Bihar call themselves 
Das, or have given up the performance of 
Upanayana ceremony. Mr. Justice Field 
also does not find itasa fact that the Ka- 
yasthas of Bihar have adopted the surname 


Das and, as'a`matter of fact, the partiés in- 


that case’ did not bear the surnamé of Das: 
As regards the ceremony Upanayana also 
his finding is only that the usage of wearing 
sacred ‘thread’ ‘and* performing certain 
other cerémonies of Kshatriyas amongst the 
Kayasthas of Bihar as a class is not uniform. 
He applied the Vyavastha (opinion) of Babu 
Shyama Oharan Sarcar simply fupon the 
assumption thatthe -Kayasthas of Bihar 
are not distinguishable from thé. Kayasthas 
of Bengal. In this view he discarded the 
evidence of the Pandits and thé Vyavasthas 
of Benares to the effect that the Kayasthas 


of Bihar aré Kehatriyas, holding that the- 
Kayasthas of Bibiar are different from those 
of Upper Provinces and - Bénares.,. Thus- 


Mt. Justice Field has differentiated ‘the 


Kayasthas of Bikar from those -of Upper: 


Provinces and. Benares. No’ reason has 
beén given nor has- any evidence been 
qiioted for this view; it has simply been 
assumed. With great“ respect to his: Lord- 


ship the view is not in’ consonance with the - 


‘actual facts. 7e O 
Ths social position, religious observances, 


Guatéms and manners of the Kayasthas of. 


Bihar are the same as those of the United 


i nd Oudh, k 
a o ins Kayastha familiės :of the Unit- 


ed Proviices'and they dine with each. 


other,- ‘They do not marry in the’ Kayas- 


ha families-of Bengal, and.in fact have: 
ha concern with the’: Kayasthas of Bengal. 


in ‘matters, social or religious. -The.Kayas- 


as ‘of Bihar like those of the United. 
Provinces are governed by the same School . 


of Hindu Law, namely, ‘the Mitakshara Law 


oan aged 
ia a, which governs the Bengali 


Kayasthas, „Bonares 18 looked upon as an 
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às distinguished from the. 
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authority. -in all religious and social matters 
by the Kayasthas of Bihar just as by the 
other communities of that’ Province. The 
territorial division is only for the purpose 


‘of administration. A large. portion of the 


Shahabad ‘and Saran Districts in Bihar 
was fora long time in the United Pro- 
vinces, ‘and the District of Benares was at 
one time in Bihar. 4 
Mr. Risley ofthe Indian Civil Service in. 
his book “ The Tribes and Castes of Ben- 
gal”, 1891 Edition, page 443, referring to the 
Kayasthas or‘Lalas of Bihar, says that they 
“trace their mythical parentage to Chitra- 
gupta, the scribe or recorder of Yama, the 
regent of the dead, and pique themselves on 
being wholly- distinct from the Kayasthas 
of Bengal.” and observes that ‘ The 
physical characters of the Bihar Kayas- 
thas afford some ground for the’ belief 
that they may be of tolerably pure Aryan 
descent.” : MK” ` 
Mr. W. Crooke in his book “Tribes and 
Oastes of the North-Western’ Provinces and 
Oudh,” Volume III, Edition 1896, page 185, 
while quoting the aforesaid passage “from | 
Risley, remarks that the Bihari Kayasthas 
316 identical with those of the North-West- ` 
ern Provinces and Oudh, ` < ; 
The correctness of the Calcutta High 
Court: decision, .was doubted by the Full 
Bench-of the Allahabad High Court. con- 
sisting of Sir John’. Edge, 0, Ja Straight, 
Brodhurst; Tyrrell and Mahmodd, JJ. The 
observation ‘of Mr, ‘Justice Mahmood who 
delivered the leading judginent in Tulsi 
Ram v. Behari Lal (7) is weighty. Says 
his Lordship :— - oe 
“ Notwithstanding the ruling of a Divi- 
sion Bench of the Caleutta High Oourt in 
Raj Commar Lall- y, Bissessur Dyal (2), T 
entertain considerale doubté as to the sound= 
nés of the view which seems-to have been’ 
adopted by both the Courts below, that the; 
literary caste of Kayasthas in this part o 
the country, to which the parties belon gf 
under the ¢ategory of. Sudras, as unders 
in the division of mankind in the Inatitug 
Manu, or elsewhere in authoritative t 
the Hindu Law.. The question is 
considerable difficulty; not only 6 
cally, but also from‘a legal point 
far as the administration of-the 
to thisimportant section of the 
concerned.” -cc 2 SO Le, 













(7) 12 A. 328; 6 Ind, Deo, (xe) 9 
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-His Lordship further -observed that the: 
Kaysthas oflower Bengal “ may be distin-: 
guishable from the twelve castes of Kayas-. 
thas in Upper India, such as the North-. 
Western Provinces and Oudh.” í 
© The latter portion of the observation of 

his Lordship will apply to the Kayasthas of” 
Bihar, inasmuch as they like the Kayas-. 
thas of North-Western Provinces and Oudh ` 
belong to the twelve sub-castes of Kayas- 
thas and are descendants of the same com-- 
mon ancestor Chitragupta, 

The learned Subordinate Judge to whom 
the judgment of Mr. Justice Mahmood was 
quoted felt himself bound by the Calcutta 
High Court decision. It seems that his at-- 
tention was not drawn to the decision in the. 
Privy. Council case: Astta Mohan Ghosh v. 

. Nirode Mohan Roy Ghosh Moulik (6) which 
left the point open. 
Sir John Edge, who. delivered the Privy 
Council judgment wasa party to the Fall 
Bench decision of the Allahabad High’ 
Court.in Tulshi Ram v. Behari Lal (7). © 

“The view taken in the Vyavastha Darpana . 

in the Calcutta decision based upon it- 
not been accepted by Hindu lawyers of - 
inence and authority. Referring to the. 
nt decision of the Calcutta High Oourt, 

ap Ohandra Sastri in his book on Hindu. 






























rvadhikari in his book “the Principles 
Hindu Law of Inheritance” (1923), at 
ge 835, says thatthe decision ‘is not cor- 
t and’ that it- has given rude shock to the 


ilar is the view of Jogendra Chandra. 
nosh in his book “The Principles of 
Hindu Law” (1917), at page 1006. These . 
yers have not accepted the view that 
e Kayasthas who were admittedly Ksha- 
iyas have become Sudras, nor the view that: 
eir giving up the sacred thread or assum- 
g the epithet of ‘ Das,’ even if this isa. 
ot, would cause degradation. On this. 
int Sarvadhikari in his learned work 
he Tagore Law Lectures ’ of 1880, at page 
, 1923 Edition, says :— j 
‘Even the wearing of the sacred thread, 
well-known badge of the regenerate . 
ses, cannot furnish in many cases an in- - 
itable test in this vexed question. There ` 
many Thaktirs and Banias who though . 
y are universally recognized as members 
the regenerate classes do not put on the , 
red thread. The only safe rule to follow} 
ll cases where the determination of 
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(1924), at page 143, says- that it has” 
e as a surprise to the Hindu community. | 


ole Kayastha community in , Bengal. 


the”. 
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ciste of a person is in question is to ascer=. 
tain the custom and usage by which the: 
social conduct of the person giyen is regulat- 
ed. The remarriage òf Widows and equal - 
rights. and privileges: of legitimate and. 
illegitimate sons and similar customs and. 
usages are marks by which Sudras can be, 
distinguished,” : 

The learned: author in the succeedin 
pages 831.to 835 of the book examined 
question closely with reference to the te 
of Srutis, Smritis, and- Puranas, judgmen 
of subordinate Courts; authoritative gazet- | 
teers, the Durpanas of. the Pandits of the 
Sadar Dewani Adalat, Agra, Yajnavalkya,’ 
andits commentary, the Mitakshara, which ` 
governs the Kayasthas of Bibar,’ North-’ . 
Western Provinces and Oadh and has held’ . 
that the Kayasthas belong to the regenerate `, 
class, are Kshatriyas. and are by no means _ 
Sadras. Heseriously questions whether the: - 
non-observance of some of the practices can’ 7 
permanently degrade people belonging to’. 
a high class into alower one and says that 
suppose the people of this caste again rə- 
sume their former practices, a3 many Kayas-- 
thas in Bengal have ‘done in recent years, 
what would be their status. The question 
in the Oaleutta case, he says, was neither -> 
argued nor decided and the .opinion of 
Shyama Charan Sarcar in his Vyavastha, ' 
Darpana_ was regarded as decisive on the: 
point. Hesays the Kayasthas of Bengal 
cannot be Sudras; | i en 

The cases relied upon by'the Oaleutha :' 
High Court for upholding a marriage - be-. 
tween a Kayastha and a Sudra woman were A 
those in which the. parties were from their. $ 
origin different sections of Sudra ` caste...” 
Those cases should not have been applied 
to the Kayasthas who by their origin are 
Kshatriyas even if they age degraded Kehat 
riyas. A person belonging to a regenerate ` 
class does not lose his right of being” 
governed by the rales of that class though 
he might be socially looked down upon. f 

As regards the Kayasthas of North- : 
Westera Provinces and of Bombay (this will : 
inelude the Bihar Kayasthas), Sarvadhikari: 
says that they justly say that they should 
be governed by the same laws by which the 
regenerate classes are governed.- Similar 
is the view of Golap Ohandra Sarkar bothin. ` 
his book on Adoption and on Hiadu Law.’ 
He also closely examined all ‘the texts ` 
and authorities on-Hindu Law: Vyas, 
Vishnu, Vrihata, Prasara, Paddma, Skanda ` 
and . Bhavishya Puranas, Yajnavalkyą . 
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and Mitakshara. He is emphatic in hil 


ISHWARE ai b 


Wg” 
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govern adoption, marriage, rights of legiti 


opinion that the Kayasthas are Kshatriyas ‘mate and illegitimate children to succeed, 


and that the non-observance of the ceremo- 
nies would not degenerate a higher caste 
into a lower one so as to affect his civil 
rights. Hesays that the caste of a person 
did not originally depend on heredity but 
on the occupation and possession of charac- 
eristic merits under the texts of Manu, but 
apse of time it has become a matter of 
dity, and merit or no merit the son gets 
caste of the father. By non-observance 
ceremonies no regenerate class has been 
degraded. If that were so, there will be no 
caste among the Hindus now except the 
Sudra, as thereare very fewof the regene- 
rate classes who can say that they and their 
ancestors did all the duties imposed on the 
caste. Why then the Kayasthas of all the 
regenarate castes should be degraded into 
the category of Sudras for want of ortho- 
doxy? He further says that it should be 
noted that in all other respects the Kayas- 
thas observe the rules enjoined upon the 
Kehatriyas, 
` Mr. J. O. Ghosh is also of the same opin- 
ion. Referring to Vyavastha Darpana of 
Shyama Charan he disputes its correctness 
and its applicability to the Keyasthas of 
th-Western Provinces who have got the 
sacred thread. He says that the’ distinction 
of caste being based on thenature of occu- 
pations of classes the Kayasthas who are 
Judicial and Revenue Officers, administer- 
ing the laws of the Rishis and the Vaidyas 
who were physicians in the Hindu times, 
could not be regarded asSudras,_ . 

The aforesaid Hindu lawyers base their 
opinion upon the Sruitis Smritis and Pu- 
ranas, and the social position and occupa- 
tions of the Kayasthas aswell as upon the 
custom and usages regulating the marriages 
and other religious rites and ceremonies, 
The decisionof the Calcutta High Court is 
based solely upon the Vyavastha Darpana 
of Shyama Charan Sarkar. The correctness 
of the decision has been doubted by the 
Full Bench of the Allahabad. High Uourt. 
The recent decision of the Privy Council 
left the point open. The question is im- 
portant, not only ethnologically but from 
the legal point of view so far as the admini- 
stration of the Hindu Law to this import- 
ant section of the population is concerned, 
as observed by Mahmood, J., in the case 
already referred to. Hence the question 
needs an early solution, Its determination 
rill materially affect the law which will 


` the warriors on whom the protection a 


etc., inasmuch as the Hindu Law with re- 
gard tothese matters is different for the 
three regenerate classes and the Sudras. 
The Smritis of the Rishis, suchas, Manu, 
Yajnavalkya, Narada, Vyas, Vasishta, etc., 
have divided mankind into four castes: 
Brahman, Kshatriya, Vaisya and Sudra, 
Manu in Chapter X, Sloka 4, says that there 
is no fifth caste. Therefore, the Kaysthas 
have to be located in one of these four 
castes. The Mahabharata asserts that at 
first there was no distinction of classes, but 
that these have subsequently arisen out 
of differences of character and occupation. 
According to Dr. Muir (Sanskrit Text, 
Volume I, pages 159 onwards) “the 
members of every political society are 
divisible into four classes corresponding 
to the four castes of the Hindus. Those 
distinguished by intellectuality, learning 
and religion are the real leaders of the so- 
ciety: next in importance arethe royal class, 



















the very existence of the State depend, a. 
who are characterised by physical abili 
courage, administrative capacity and intel 
gence. Then come those concerned in p 
duction of wealth by agriculture, trade a 
cattle breeding or cattle tending, requiri 
intelligenceand a lowerstandard of moralit 
And lastly the labourers servingthe prece 
ing three classes or practising the mechnic 
or other similar arts, distinguished by the 
capacity for physical labour and spirit of d 
pendence, The virtues and qualities requisi 
for distinction in these occupations as we 
as their importance to society are taken int 
consideration for fixing the relative rank o 


of its members, as one human b 
its limbs respectively, The fact that ther 
are as Many castes as there are occupation 
proves the origin of the institution.” 
Dr. Muir gives a similar explanation 
the mixed classes mentioned in the Smriti 


be descended from the offspring of an inte 
marriage of a man belonging to the on 
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tribe, with a. woman appertaining to the 
other.” ; | 

“ He illustrates this by referring to Am- 
basthas- or the physician class of Bengal 
who combinein themselves the culture and 
learning of Brahmaus and the commercial 


instincts of Vaisyas. The higher instinct is 
supposed to be derived from the superior 


classrepresented in the Smritis as the father - 


and the lower instinct from the lower order 
represented by the mother, Thus he says 
“The principle of heredity underlies the 
system, and gained considerable support 
from the state of early society.” 7S 
The scientific way of dividing themembers 
ofasociety according to character and oc- 
cupation laid down by Dr. Muir has been 
‘expressed in the form of allegory by 
the Dharma Sastras of Manu and other 
Rishis. It is sufficient to refer to Manu for 
allathe Smritis and Puranas agree therein. 

Manu says that for the furtherance of 
the good of the world the God Brahma 
created Brahman, Kshatriya, Vaisya and 

..~Sudrafrom his mouth, arms, thighs and 
legs, according to the relative sacredness 

_ of these partsof the body. The Brahman 
was produced from the mouth for the reason 
of being the repository of Vedas, the Ruler of 
all the creation and one who lays down the 
. duties of all the social orders ; the Kehat- 
riya from the arma for the’ protection of the 
subjects; the Vaisya from the thighs or 
loins for’ .the purpose of production of 
wealth by agriculture, trade, ete., and 
Sudra from the legs for the service of 
the three classes (Manu, Chap. -I, 
Slokds 3land 88 to 92). . 

Manu then deals with the mixed classes 
by inter-marriage between the four. castes 
according to the occupation requiring 
mixed ` qualifications ef the principal four 


castes and lays down rules for the location’ 


of them among the four classes’ accord- 
ing to their heredity. The general prin- 
` ciple is that the offspring of an inter- 
marrige between two castes is lower than 
the caste of his father and higher than 
that of the mother. His caste is that 
| of his father though inferior in rank 
due to,the mother being of a lower 
order. When none of these tests applies, 
Manu would have the class determined 
in’ accordance with the occupation, act 
Yor conduct of the party. The names of 
Gastes and sub-castes etymologically de- 
poke the occupations of the various castes” 
-pnd sub-castes, The origin of a caste is 
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attributed to a particular limb of the 
God Brahma to mark the distinctive 
occupation and- status of that caste in 
society. In this all the Smritis of 
Manu and others as well as Dr. Muir 
agree, These allegories and legends as to 
the origin of particular castes are import- - 
ant to show the character and occupation 
which originally were attributed to them 
the social position, the physical and 
mental capacity which they were origin- 
ally . supposed to possess and the light, 
in which they were regarded by other 
castes. ‘Therefore, they afford very import- 
ant tests for determining the caste of a. 
parbicular community. I would briefly refer 

to them in-connection with the Kayasthas - 
whose caste we have to determine, 

According to the Hindus, the souls 
of men after death receive rewards and . 
punishments according to their “sins and 
virtues, and hence it is betiéved that 
good and bad deeds of-men are not 
destroyed. Thé souls of men~after death 
go to Yamapuri which is presided over’ | 
by the deities called Yamas who keep 
records of men's actions and accordingly” 
give them their dues. The principal Yama ia 
called Yamaraja or Dharamaraja, thatis.t 
ruler of Yemapuri or the King of L 
“The Yama Samhita which is a 
tract from the sth Chapter of AR 
Kamdhenu, a work of Hindu Law, sa 
that Dharamaraja complained to Brahms 
about his difficuities-in performing his 
most responsible duties of keeping records’ ~ 
‘of the deeds of men and doing justice to 
them. Brahma went into meditation. 
Chitragupta sprang from his body and 
stood before him bearing. an inkpot and 
a pen. The God Brahma (Creator) said:— ` 
“Because you are*sprung from:my body 
(kaya), thereforé,you shall becalled Kayastha 
and as you existed in my body. unseen I ` 
give you. the name of Chitragupta.” 
He then assumed charge of Yamapuri, ` 
Dharma Sharma married his daughter 
Irawati to Chitragupta and Manuji, son 
of Surya (the Sun) married his daughter ` 
Sudakhina to him. Ohitregupta had 
eight sons from’ the former and- four 
from the latter and these twelve sons 
became the progenitors of the twelve 
sub-divisions of the 5. Gae Nemm) 















Kayasthas, namely, Mathur, Gaur, Nigam, 


Bhatnagar, Srivastava, Ambastha, Bak. 


geng and Karana, o 
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“In ‘Padma Purana, Uttar Khanda, it ~ 


says that Ohitragupta had twelve sons 
by two. wives. They were all invested 
with the sacred thread and were married 
to Nagakanyas. They were the ancestors 
of the twelve sub-divisions of the Kayas- 
thas. The story also says that the 
Kayasthas-are Chitravansi Kshatriyas and’ 
never Sudras. They are entitled to all 
the Sanskars: k 
The same legend ‘with some slight 
difference is given inmost of the Puranas. 
Padma Purana after stating the legend says: 
“Chitragupta was placed near Dharamaraj 
_. to register the good and evil actions of 
all sentient beings, that he was pos- 
sessed of’ supernatural wisdom -and be- 
-came the partaker of sacrifices offered 
to the gods and fire. It is for this reason 
that the twice-born always give him obla- 
_ tions from their food. As he sprang from the 
body of Brahma he was called Kayastha of 
g numerous gotras on thè face of the earth.” 
Vide W. Crooke'’s Tribes and Castes, 
j North-Western Provinces and Oudh, 1896 
Edition, Yol. 3, pages 184-213. 
+ In Shristhi Khanda the same Purana 
says thatthe sacrificial rites and study 
eet the Kayasthas should be like the Dwijas 
ay 
das. 
avishya Purana states that God, 
Wie Creator, gave the name and duties of 
Chitragupta as follows : l 
“Because you have sprung from my 
body, therefore, you shall be called Kayas- 
tha and shall be famous in the world 
by the name of Obitragupta. Oh my 
| “Bon, let your residence be‘always in the 
| region of the god .of justice for ‘the 
purpose of determining the merits and 
_ demerits of men and receiving my irrevok- 
‘able order, you should observe 
"Dharma, law and usages of the Kshatriya 
tribe according to Shastras,” 
~. Wignana Tantra says the same thing, 
` adding that the descendants oi Ohitra- 
gupta are Kshatriyas by caste, and not 
Sudras by any means. 
The same is the enjoinment of Brahma 
to Ohitragupta, according to Brihat Brah- 
‘ma Khanda quoted by Kamalakar Bhatta, 


















occupation like that of the 


the. 


“Ho was named Kayastha Kshatriya havy- 


(106 L. ©. 1927) 
The story of Chandraseni Kayasthas 


ag having descended from Chandra Sen, 


“test between 


. tween ` them 


t 


a Kshatriya Raja, is well-known and has 
been reported in the Puranas and alsoin 
the modern treatises on tribes, such as 
of Sherrings, Vol. II, Ohap. II, page 
181, 1879 Editien, and Steele's Laws 
and Oustoms of Hindu Castes in the 
Deccan. Province, page 94, 1868 Edition. - 
For a detailed account vide Skanda Purana ~ 
Renukamahatamya, On account of con- 
the Brahmans and the 
Kshatriyss with respect to. their relative 
rank ia society a fierce war broke out be- 
‘in which Parsuram, the 
Brahmanic hero, is said to have twenty- 
one times extirpated the Kshatriya race. 
(Sarkar’s Hindu Law of Adoption). His 
father- was killed by a Kshatriya .Raja ;- 
he pursued in his thirst for Kshatriya 
blood the pregnant wife of Chandra Sen 
into the hermitage of Dalabhaya Rishi. 
The child in thé womb was saved through 
the entreaties of the Rishi, who when 
born was called the Kayastha and though 
deprived of the martial profession was 
directed to carry on the profession of read- 
ing and writing which appertained to the 
Kshatriyas. He was attached ito the Court 
of Kings, was initiated into the Sanskars 
of the Kshatriyas and was taught Vedas. 
His descendants are the Kshatriyas in 
the Deccan and -are known as ,Parbhu 
Kayasthas. oe i 
Skanda Purana in another place as quote 
ed in Vachaspatya, page 2943, gives an ac- 
count of Raja Chitra also called Viva- 
swan, Aditya or Mitra, the blessed and’ 
purest, having performed for a long time 
tapasya (austerities) obtained from God 
Surya the boon of becoming sarvagya (oms 
niscient}, possessed of divine intellect and” > 
supernatural powers. Dharamaraja finding 
his duties of keeping records of the deeds 
of men and doing justice according to their, 
merits and demerits tod onerous managed 


to remove Raja Obitra to Dharmapuri to 


assist him in his duties. Chitra having. 
thus disappeared from the mortal world. 
was called Chitragupta. He became one 
ofthe fourteen Yamarajas or ruler of Yam- - 
puri (Daksha Smriti). eo 
Garuda Purana describes the imperial. 
throne of Chitragupta in Yamapuri hold 
ing his Court and dispensing justice ac- 


- gording tothe deeds of men and maina. 


taining their record, 


in othe following: 
words; © i anes S3 


O onm 


LIOS I, ©. 1997) 
TA TAPIA, AINERE, | 


HA TAGAT NGGETAK; | 


(There Dharmaraja, Chitragupta, Sravana 
and others see all sins and virtues which 
remain concealed in the bodies of men), 

' Vyoma Samhita quoted in Shabda-Kal- 
padrum says: 
MARAA HA AT; 


BAN ALAM ATANG tl 


The Kayasthas have sprung from the 
kaya or body of Brahma. . They are simi- 
lar in rank to Brahmans, but in Kaliyug 
their religious observances and duties 
have been prescribed to be those of Kshat- 
tiyas. Brahma himself is said to have or- 


dained them to perform the duties of. 


Kshatriyas. ‘Similarly, Apastamba Shakha 
of the Veda quoted in Shabda-Kalpadrum 
2nd part, page 228, Shabda 20, under 
Kshatriya, states that Kayasthas are 
Keshatriyas. Ohitragupta who reigns in 
heaven and his son Chattrarath, who was 
light of the family, meritorious and of il- 
lustrious desds ruled on earth .for a long 
time as King of Ohitrakoot near Allahabad. 

Meru Tantra quoted in Shabda-Kalpad- 


_— rum under the word “Kshatriya’ supports 


the same view. 

The Mahabharata (Anusasan’ Parva, Chap. 
130) recites the teaching of Ohitragupta 
requiring men todo virtuous and charit- 
able actsand performing Yagya, saying 
that men are rewarded or punished accord- 
ing to their good or bad deeds. 

These allegorical descriptions of the 
origin of Ohitragupta and .the Kayasthas 
having sprung from God Brahma in medi- 
tation and, as Risley puts it, from his 
inner consciousness for the purpose of 
managing the business affairs, perform- 
ing literary work, administering justice, 
‘punishing and rewarding the deeds of 
mortals and keeping records thereof, 
indicate the status and position of the 
Kayasthas in society and their occupation 
as appertaining to-the three higher or 
regenerate. classes and that they could 
not be classed as Sudras whose origin’ 
is said tobe from the lowest part of 
Brahma indicative of the servile duties 
requiring absolutely no mental activity. 

The name Kayastha etymologically 
denotes the occupation and social position 
of the Kayasthas. According to Shabda- 
Kaipadrum, a dictionary of high authority, 
end Brihat Bidhan, Kayastha is defined as 
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AA + SI +R 


RA RA = wag adana 


seat an a 
that is, one who lives in the body 
of everybody and thus comes to know of 
the inner life of men, that is their deeds 
and misdeeds, merits and ‘demerits. The 
word "“ Ohitra Gas) i is, defined by Shabda- 


Kelpadrum as follows: Pasah ate Fat 
Parakan adad, anfia; 


qalas Parana one who pictures, records, . 


and considers the.sins and virtues of men \ 


and who is one of the Yamas, so as to 
give the mortals their dues after death. 
Turning to the Smritis, Vishnu in Chap. 
VII, verse 3, says that a document at- 
tested by. the King is one which is written’ 
or prepared by .a Kayastha, an officer of 
the Court appointed by the King,-and 
stamped with the finger prints. ofthe 
head of the department, The words are 


N 
` 


TTR TANGGA BA F ihi 


free usaian | 
Virihat Parasara in Chap. X, Sloka 10 says.. 
AERAR wa AE FARIT: | 
Kayasthas should be appointed: as 


writers being expert in the art. of writing, 
Again in Obap. I, Sloka 235, he says that 


Danda-dhrita (quaga the Magistrates and 
Judges ofthe ere should be (dharmagya) 


4 


persons versed in ‘laws and good administra- ` 


tion, Kayasthay who are versed in the art a 
writing ( RARA TANT ) 


Similarly, Shukraniti in Chap. XXXII, 
Bloka 420, describes Kayasthas a3 lekhaks 


( Bae aq meat), and in Ohap. 11, 


verse 178, says that the accountant and le- ` 


khak knew the Vedas, Saritis and Puranas. 


Brihaspati quoted in Prasara Madhava | 


and Vyas cited in -Vaijayanti say that 
“a lekhak and ganak (writer and ac- 
countant) must be a person who has com- 
mand over languages (literally ‘who knows: 
particulars about words),is pure in mind 
(mind: and body), has control over his tem- 
per, is not covetous, is truthful and can 
write clearly and in a lucid style.” 

Vyas says that the writer and the ac- 


counlant should be srayeqaa ara that 
is versed in Mimansa “(Srutis) and Vedas 
(Adayayana) a3 explained by Mitakshara 
in commanting upon Yajnavalkya, Ohap, IT, 
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Bloka 2, which says that the King's 
Councillors should be versed in the sacred 
books of Mimansa and Vedas, expert in 
law, truthful and impartial. i 

Slokas 10 to 12, Chap. I of Vyas and 
Blokas 32-34, Chap. VIII of Usava are cither 
interpolations as some say, or, do not apply 
to the Chitraguptavansi Kayasthas who 
have been described by Vyas as writers 
and accountants, versed in Vedas and 
Smritis and Councillors and courtesans of 
kings, as Shyama Oharan Sarkar himself 
says. ` 

Veinavelkya in Slokas 317 to 320 de- 
scribes how the edicts of the king should 
be written, sealed and promulgated. Apa- 
rarka in his commentary upon these Slokas 
quotes from Vyas and shows that these 
edicts should be written by lekhaks, the 
ministers of war and peace (sandhi vigraha 

kari), and that they should be promulgat- 
ed to the gentry and officials among whom 

Kayasthas have been mentioned. 

Similarly, Vijoanesvara in his Mitak- 
shara commenting upon these Slokas says: 
“He (King) should cause it to be recorded 
by that officer of his, who is in charge of 
war and peace (i. e. bya Kayastha), and 

‘not by anybody else. As says a Sruiti: 

That officer of his, whois sandhi wigraha 

kari or the officer in charge of peace and 
J war should be its writer (lekhak).” 

Yajnavalkya uses the word " Kayastha” 
in Slokas 335 36, Chap. I. Commenting 
Po. this, Mitakshara says that Kayasthas 


are accountants and writers RAAT 
went). He makes the word ‘“Kayasthas 
synonymous with accountants and writers, 


Similarly, Apararka says that Kayas- - 
thas were revenue-collectors. (kar-adhi- 
krita). 


The author of the Viramitrodaya 
makes the following comment on the 
text of Vyas already quoted and proves 
that the Kayasthas are a twice-born class, 
“The accountant must be twice born be- 
cause it is declared, that he shouldbe a 
person who has studied the Vedas which 
none but a twice-bern can do; so also the 
writer must be twice-born, because they go 
together.” 

The accountants and scribes constitute 
one of the ten parts of a judicial proceed- 
ing (Jolly’s Translation of Narada, page 
6, s. 16). Brihaspati says the same thing, 
as quoted in Prasara Madhava, Vyavahara 
Kanda. 
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Yajnavalkya in Sloka 335 (numbered 334 
and 336 in some books) enjoins the king 
to protect his subjects from the oppres- 
sion of the Kayasthas especially, Mitak- 


‘shara gives the reason that they being the 


favourites of the king (Rajvallabha) and 
officers of the Court as Ministers of War 
and Peace, Councillors and writers and 
accountants are more likely to take ad- 
vantage of their position and oppress the 
subjects. This view is in uccordance with 
Manu who in Ohap. VII, Verse 123, saya 
that the king's servants connected with 
the Government of the realm may become 
exacting and deceitful and the king should 
protect his subjects from such officials, 
According to the Smritis, the officers of. 
the realm, such as, ministers of peace 
and war, courtesans and Councillors, Go-. 
vernors and headmen of villages should 
be men versedin the Sastras, valorous 
aud born of noble family, pure, intelligent, 
afluent in wealth and of tested virtue 
and comprehension’: Manu, Chap. VII, 
Verses 54 to 121; Yajnavalkya, Chap. I, 
Verse 312. j 
The officers of the Court must be twice- 
born who are preferable to Sudras even 
if they are by name twice-born. A Sudra, 
the Smritis say, should in no circumstances 
he associated with the Court : Manu, Ohap. 
VIII, Verse 20; Vyas, Ohap. I, Verse: 
Vasishta, Chap. XVI. The realm of a king 
wherein a Sudra official administera justice 
is destroyed under his very eyes like a cow 
vag in the mire (Manu, Verse 21, Chap, 
111). 


Thus, according to the smritis and 
the commentaries thereon, notably of 
Apararka, Vijnaneshwara called the Mitak- 
shara and Viramitrodaya the recogniz3d 
authorities in the Benares School, the 
Kayasthas were officers of the Court, 
Ministers of War and Peace, writers and 
accountants and were required to study 
the sacred Vedas and the Dharma Sas- 
tras. Had they been Sudra, they would 
not have been allowed these privileges 
which appertain exclusively to the regene- 
rate classes. ` 

By origin the Kayasthas wete of pure 
regenerate descent. Even if they be of 
mixed origin, as some say, they cannot be 
Sudras as shown below. 

Yajnavalkya in Chap. I, Sloka 92, 
calls a son begotten by a Vaisya (twice- 
born) on a Sudra woman a Karan. Some 
commentators make Karan synonymous 


te 


` which has nothing todo with the 


` Kayasthas,” 


A ae 
, famia ). the iven 
[by Manu in Chap. X, Sloka 72, being 
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with Kayasthas, Yajnavalkya i 
does not say so. The confusion has prot 
bably arisen on account of Karan being. 
one of the twelve sub castes of Bete 
0. — 
spring of mixed marriage mentioned either 
in Manu or Yajnavalkya. This is clear: 


from Shabda Ratnakar which gives several | 


meanings of the word “ Karan”, such as, 
“Cause, body, war, son of a Vaisya by a 
Sudra woman, and a ‘sub-division of . the 


These are different uses of the. word ; 
one has nothing to do “with the other. 
“Karan sub-caste of the Kayasthas des- 
cended from Arun, oneof the twelve sons 
of Ohitragupta, is not to be -confounded 
with the offspring of a Vaisya husband 
and a Sudra wife. Even if Karan be 
Kayastha he will not'be a Sudra, for 
according to Manu he will retain the 
caste of the father though he- may not 
have the same respect on account of inferi= 


ority of the mother (maaa agma 
reason for thìs given 


| that- the seed of the father is of greater 
importance in an &et of fecundation. 


-| Io Sloka 41 of that Chapter he. clear- 


- not be a Sudra. Thus, even if Karan bel 
the offspring of a Vaisya on a Sudra}-fo 
woman, be willbe a twice-born, and not a$ and Mitakshara c 


t 


ly states that the sohs begotten by twice- 
born ones on wives of their own ‘caste or 
on wives belonging 
have the rights and privileges 
twice-born, that is, of being ‘initiated 
with the thread, ete., and that he will 


Sudra, In any case Karan is only asub- 
caste of Kayastha and cannot embrace the 


n- whole community. Itis undisputed that 


if Kayastha is the.offspring ofa Kshatriya 
by a Vaisya woman, as given by Wilson in 
his glossary, he will bea _ twice-born called 
Mahishya according to Manu’ and Yaj- 
navalkya, “because both the father and 


mother are such, If he is the offspring . 


ofa Kshatriya by a Sudra wife he willbe 


` an Urga Kshatriya both according to Manu 


and Yajnavalkya, and an Urga Keshatriya 
is not a Sudra as held in Sri Gajapaty Hari 
Krishna Devi Garu v. Sri Gajapaty Rad- 
hika. Patta Maha De.i Garu (8), Brinda- 
vana' v. Radhamani (9), Jawala Singh v., 
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himself . 


-ia Ohap, X, Verse 20, 


to an inferior caste | mentators say, 
of. the | Kshatriya, that is Kshatriya by origin and 


-excluded from performing the religious 


(10) 51 Ind. Cas.-216; ALA 629; 17 A, Bu J. 7345 1 
P. L. R(Ay67 7 


$ e RGA OM - 
` (8) 2M. H. O. R. 369, | - (11).7. M. L A. 18; 4 W. R. P. 0.132; 1Suth, P, 
6 12 M. 72 at p. 78; 4 Ind. Dec. (N. s) Fo o O, J, 591; 19 E, R. 217, 


= al 
Sardar (10) and. Chuoturya -Run Murdun . 
Syn v. Sahub Purhulad Syn. (11) where the 
Vyavastha of the Pandit of Sadar Dewani 


‘Adalat was not accepted and the Rajput was 


held to bea Kshatriya. These authorities 
have examined the text carefully and: have 
gone so far as to hold that even an illegiti- 
ate son ofa twice-born retains the caste 
f his father and does not become Sudra. - 
Thus, even if Kayastha is an offaprin g 

f inter-marriage he will bea twice-born; 
Even Shyama Obharan Sarkar whos 
Vyavastha is the basis of the decision under 


l 


‘review does not accept that a Kayaatha 


that he is Karan. He is decidedly of; 
opinion that the Kayasthas are Kshatriyaé 
and thisis so according to the Smritis and 
the Puranas. He, however, says ‘thatthey 
have degraded themselves to sudradem by 
omitting to perform the “Upanayand } 
ceremony. This will not’ cause their de- | 
gradation to sudradom, as Manu himself. 
definitely. lays 
down that twice-born ones devoid of 
the rights of initiation with the thread 
are Vratyas (broken vowed ones) called 
Vratya Brahmans, Vratya Kshatriyas 
and Vratya Vaisyas respectively. Among | 
Vratya Kshatriyas he mentions the name 
‘of Karan in Sloka 22, So if Karan is 
synonymous with Kayastha as some comm~ 
then Kayastha will be Vratya 


is the offspring of a mixed‘ marriage of 












descent but of broken vows. Yajnavalkya 
in Chap, 2, Sloka 38, says that they will be 
Vratyas, “so lon g = 
ifi 





wo 


mmenting upon this 

says “performing which (Vratyastoma) they 
again become entitled to Upanayana.” 

Mitakshara and Balambhatta both explain 

Vratya as devoid of sacrament, that ‘is, 


8 5 


ceremonies. They do nòt say that such 
a twice-born will lose the civil rights of 
succession; marriageand adoption. ‘Sarva- 
dhikari, as. already observed, emphatically 
expressed it and asked the question wha 
would happen ifthe Kayasthas, who are 
Kshatriyas and who according to Shyama 
Charan Sarkar omitted to perform Upana- 


683 
yana and thus: degraded themselves -to 
sudradom,; would again begin,- ad many 
are doing, to wear the. sacred thread? It 

„ 14 not clear whether Shyama Charan Sarkar 

„means by degradation to sudradom that 
‘. they become Sudra in all respects. and 

‘will be governed by: the laws of Sudras. 

Perhaps he -means to say what Yajna- 
| valkya and Mitakshara have held that they 
“\Will be devoid of sacrament’ only, while 

taining their righ 
5 birth. e Í 


| Sirisa Chandra Vidyarnava in his trans- 
Jation of the Mitakshara at page 214, 1918 

| rHdition, upon the authority of Balambhatta, 
\says that the Ohandraseni-Kayasthas or 
Parbhus of Bombay and the Chitragupta 
aeons are Kshatriyas. So far as the 
D 


ayasthas- of Upper India, Behar and the 

eccan are concerned, the matter is con- 

y cluded by the authorities of Mitakshara and 

~ Viramitrodaya, which govern them, that 

“they belong to regenerate class. By pro- 

fession assigned to them from time imme- 

| morial they must be regarded - as Kshat- 

riyas, for according to Amar Kosha, 

> Kshatriya verga, Blokas 16-17, writing is 
| one of the duties of Kshatriyas, | 

The careful rescarch 


of the modern 


writers of authority shows that the position- 


,_2ssigned to the Kayasthas of the aforesaid 
“Provinces is still retained by them by occupe- 
tion and ‘observance of religious rites and 
ceremonies, . i 
© W.Orooke of the Bengal Civil Service 
in his book on the Tribes and Oastes of the 
North-Western Provinces and Oudh, 
Vol. IIT, pages 184 to 213, deals with the 
. Kayasthas. ` He gives the Puranic 
~ of their original growth already referred to. 
Their common ancestor was Chilragupla* 
He had twelve sons: 
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, gupta, the Raja of Magadh (South Bihar). 
Vibhanu, the ancestor of ‘Surajdhwaja, 
obtained this title from Raja Sursena of the 
Ikshwaku race because he helped him in 
performing 2-sacrifice, Vishwabhanu, the 
ancestor of Asthana, was honoured by the 
Raja of Benares and he presented to him 
asiha or eight kinds of precious pearls and 
hence he ‘was called Asthana, Virjawan, 


the ancestor of Balmiki, gained the name of ~ 


Balmiki on account of his austerities and 
devout meditation in God. Mathurs, the. 
descendants of Oharu, are so ralled on 
account of their having settled at Mathura. . 
The Gaur Kayasthas, descendants of- 
Sucharu, are so called from Gaur or 
Gauda, the old capital of Bengal. The 
Sena dynasty was founded by this sub- 
caste; their ` ancestor Bhagadutta is 
said to have fought in the.war of 
Mahabharata on the side of Duryodhana 
against Yudhishtra.: Raja Lalasena was 
another famous king. among them. The 
laat of that dynasty was Raja Lakshmania, 
Bakhtiar Khilji deposed the Gaur Kayastha 
- dynasty, The Bhatnagar sub-caste derives 
the name from the residence on the bank 
of the Bhat river or the old town of Bhatner, 
the fort of ‘which is of some historical. 
‘interest having been at various times captur- 
ed by, Mahmud of Gaznavi, Tamur and 
Kamran, brother of Hamayun. The Saksena 
f sub-caste, literary “friend of the army ” 
; was given this title by the Srivastava Raja 
Jof Srinagar on account of their skill in 
"war. One of their ancestors Surajchandra 
or Somadutta obtained the title of Kharua 
“asa recognition of his honesty as treasurer 
“te Kusa, one ofthe twin-sons of Rama and 
Sita; hence the Kharva sect of Saksena 
sub-caste. The other section called Dusra 
is so named becausé one of them accom- 
panied Humayun, father of Emperor Akbar, 
during his refuge in Iran after his defeat 
by Sher Shah. Ambasthas are so called 
because of their worship of the goddess 
Ambaji. They have settled at Girnar hill, 
They are versed in the art of surgery, and’ 
there is a colony kraown as Kothar at 
‘Nagram in the Lucknow dis trict, who-have ` 
a great local repute.- The Ambastha sub- 
‘ject is also to be found in the Gaya and” 
Patna districtsof Bihar. There isa clasa 
called Ambastha who are Vaidya or physician . 
in Bengal. In. the Sruiti already referred 


` to (Manu X, 8), Ambastha is mentioned as- 


» became Raja of Srinagar and obfaine ed from a Brahman and a Vaisya 
@-iille of Rajadhiraja from Che: omesay that this refers to the 
iy KANANG a Eat 
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raferred to in Sarvadhikari’s Hindu Law, 
1922 Edition, page 834, says that upon a 
question -being referred by the Maharaja 
of Benares the Pandits of Benares, Kash- 
mere, Bengal and Bombay affirmed the view 
of the Padam Purana that the Kayasthas are 
descendants fof Chitragupta and th of- 
springs of the grand-daughters of Brahma 
and Surjya and that the name ‘Keyastha’ is 
derived from their having sprung from the 
kaya or body of Brahma, who invested 
them with the profession of scribe.and the 
duties of Kshatriyas, the pen being substitut- 
ed for the sword. They also based their 
opinion upon the similarity of habits and 
customs and on religious authority. At 
page 375 it mentions the high posts 
occupied by Kayasthas as Nizams, Collec- 
tors or Captains under the Oudh Govern- 
ment and high titles being conferred upon 
them and their continuing to hold similar 
appointments under the British Rule, At 
page 73 it refers to the Kayasthas as 
warlike and gives instances of their hav- 
ing fought battles, such as the military 
deeds of Triloke Chand. In Vols. II and III 
it gives a number of instances of the 
military deeds performed by Kayasthas and 
their having taken part in the battlefields 
and having thereby acquired large terri- 
tories and having beeninvested with titles 
of Rajas, Thakurs, Subedars, etc. Accord- 
ing to Rajputana Gazetteer, the Kayasthas 
,0f Rajputana call themselves Rajdhana. 
p= The research ofthe modern writers, as 
3 f; shown above, has led to the conclusion that 
the Kayasthas arə not Sudras but belong 
to the three regenerate classes. 
Sarvadhikari in his book on Hindu Law, 
1922 Edition, page 633, has referred 
to Vyavastha No. 60 of 1861 of the Pandit 
of Sadar Dewani Adalat of North-Western 
Provinces then located at Agra. This 
Vyavastha contains the well-considered 
and authoritative opinion of the Pandit 
that the Kayasthas are Kshatriyas. We 
have been referred to the Kayastha Ethno- 
logy of the late Munshi Kali Prasad 
Srivastava, 1877, which quotes a number 
of Vyavasthas of the Pandits of Kashmere, 
Kashi, Mathura, Patna Mithila, Agra, Oudh, 
b Ceutral Provinces, and Bengal given from 
time to time and extending over a large 
period. The book also refers to a number of 
decisions of the subordinate Oourts of the 
nited Provinces, Oudh and Behar (Patna), 
showing that the Kayasthas were held to 
belong the regenerate class, wear the 
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sacred thread and gperform the marriage 
and other ceremonies according to the 
rules that govern the regenerate classes, 
widows do not .re-marry and illegitimate 
children do not inherit. 

I would, however, prefer to rest my 
judgment on the Smritis, the Puranas and 
other authoritative works andthe indepen- 
dent research by eminent writers which 
I have already referred to. If is, however, 
important to notice that no contrary view 
ofany Courtin the United Provinces and 
Behar has been referred to us. This 
shows that it has been accepted without 
any controversy that the status of the 
Kayasthas as belonging to the twice-born 
caste has been accepted in those Pro- 
vinces. Even Shyama ‘Oharan Sarkar 
whose Vyavastha is the basis of the solitary 
decision in the case of Raj Coomar Lall v. 
Bissessur Dyal (2) admits that the Kayasthas 
whether of Bengal or any other country 
are Kshatriyas. There is, therefore, no 
controversy that by origin the Kayasthas 
are Keshatriyas. Shyama Charan Sarkar, 
however, says that they were degraded 
to sudradom by non-observance of the 
Upanayana ceremony and by assuming 
the Sudra epithet of ‘Das' instead of their 
own Kshatriya ‘Varma’. It has already 
been shown that his opinion does not 
relate definitely to the Kayasthas of Bihar 
and other -Provinces except that of 
Bengal and that, as a matter of fact, thia 
is not sofar as the Kayasthas of Behar 
are concerned. Eiven.if it were so, these 
lapses referred to above would not cause 
any actual degradation or the Joss of rights 
of the Kayasthas in matters of inheritance, 
marriage and adoption. The Sastras do 
not entail any such result ‘by such devia- 
tion from the orthodox practices. The 
Dharma ‘Sastras Have laid down the rules 
of conduct, rites and ceremonies in the 
Acharya and Vyahara Kanda. If any 
twice-born fails to pay due regard tothe 
precepts of Acharya and “Vyahara Kanda 
or commits a breach thereof he can 
purify himself by the rules of expiation 
laid down in the Prayaschtita part; so 
long as he doesnot doso he may only be 
looked down upon but cannot be degraded 
to sudradom or the status of a Sudra so 
far as his civil rights are concerned. 
His caste for civil matters is that which 
he acquires by birth; he retains the caste 
of his father evenif his mother be of 
an inferiorcaste. In the case of Bhagwan 


. 838 : 
‘Kiar v. Jogendra Chandra Bose (12) it was 
-held that a Hindu does not cease to be 
so. merely by occasional lapses in matters 
of diet and ceremonial’ observances from 
orthodox Hindu practice. .The principle 
` -will equally apply where the question is 
whether the members of a . regenerate 
class have ceased to belong to it by rea- 
son of such lapses. If the omission sto 
. wear the sacred thread were to cause de- 
gradation, the Banias and Thakurs who 
- do not put on the sacred thread would 
have beeome Sudra whereas they admit- 


tedly belong to the Dwija class. As al-. 


ready shown by reference to Yajnavalkya 
Mitakshara and Balambhatta such an omis- 
sion will only deprive a -twice-born of 
his sacramental rights and he can re-gain 
that right: by performing the vratyastoma 
ceremony. 

It is not necessary to pursue the matter 
further. The reasons given by Shyama 
Charan Sarkar in his Vyavastha cannot 
` cause degradation of the Kayasthas to 

“sudradom and in any case the Behari 

‘Kayasthas are not Sudra, and I respect- 

` fully differ from. the view taken in - the 
case of Raj Coomar Lall v, Bissessur Dyal 


The Kayasthas of Behar are the de- 
- gcendants of Chitragupta and belong 


principally to the sub castes of Srivastava’ 


and Ambastha; there are a few who belong 
to tha other sub-castes, All of them came 
down from Upper India and are governed 
by the laws and customs which ‘prevail 
there; Parbati Kumari Debi v. Jagadis 
Chunder Dhabal (13) and Rutcheputhy Dutt 
Jha v. Rejunder Narain Rai (14). _Accord- 
ing to Mitakshara and Viramitrodaya, 
whose authority has been recognized by 
the Privy Oouncil, l 
Dwija or regenerate class. Therefore, the 
rule prohibiting an adoption ofa daughter's 
son, mother’s sister's son and sister's son 
‘among the three regenerate classes will 
apply tothem. The evidence in this case, 
particularly on behalf .of the defendant, 
indicates that the family in question has 
been observing the ceremonies in connec- 
tion with marriages, deaths and births 
according to the Vedic rites that obtain 


(12) 30 I. A. 249; 31 0.11; 7.0. W. N. 895; 13 M. L. 
J. 381; 84 P. R. 1903; 135 P. L. R. 1903 (P. O). : ~ 
© (13) 29 6.433: 6 Ò. W. N. 490; 4 Bom. L. R. 365; 8 
Sar. P. O. J. 205; 29 I. A. 82 (P. C). : 
| (i4) 2 M. I. A. 132; 2 Suth. P. O. J. 1; 1 Sar O.J, 
161; 18 E. R. 251. ; 


ISAWARI PRASAD V, HARI PRASAD LAL, ` 


. adopted. 


they belong to the- 


~ L. J 58; 13 0. W 


[t06 1. ©. 1927] 


in the case -of the regenerate classes and 
priests of high -order officiate 
ceremonies. In the absence. of direct evi- 
dence to the contrary the . learned Sub- 
ordinate Judge was not justifiedin hold- 
ing that the parties belong to the Sudra 
easte and in refusing to apply the above 
rule prohibiting the adoption -of a 
daughter's son. The generalruleof Hindu 
Law cannot bs disputed; but it may be 


varied hy family custom. The ‘ plaintiffa . 


did not specifically raise this legal objec- 
tion to the validity of the adoption of 
Newazi Lal by Hemnath, the maternal 
grandfather, and the defendant: was thus 
precluded from pleading custom varying 
the rule. There “was no issue raised upon 
the point and the plaintiffs, therefore, 
cannot rely upon the general principle of 
prohibition: Rup Narain v. Gopal Devi 
(15). The only issue raised was 
Hemnath adopt” Newazi Lal as his son 
as contemplated by the Hindu Law?” 


(Issue No. -9). This is -an issue regarding , 


those _ 


"did 


the factum of adoption, and the plaintiffs ~ 


say that Newazi Lal.was not adopted accord- 
ing to the Sastras. On the other hand, the 
defendant. asserts that Newazi Lal was duly 
Newazi Lalis said to have been adopted at 
the time of his marriage which was perform- 
-ed by Hemnath in 1804. On 26th May, 1804, 
.Hemnath executed :a deed of tamliknama 
appointing Newazi Lal as successor to his 


properties afterhis death. He died in Janu-e.. 


ary,, 1805, leaving his widow Dulari Kuer, : 
his daughter Nand Kuer and three grand- | 


sons by bis daughter, namely, Newazi Lal, 
Dharamlal and Ridhnath. In hisown pater- 
nal family his brother Bishwanath and his 
nephews Mohan, Sohan, Tirloke Chand and 
Jagannath Sahay, sons of his predeceased 


brother Raghuaath Singh who had died in ` 


1793, were alive. Bishwanath died on 17th 
March, 1806, leaving his widow Gharbaro 
Kuer and a daughter married to Mahadeo 
Dutt. Soon after the death of Bishwanath, 
Tirloke Chand and others, sons of Raghu- 
nath, instituted Suit No. 59 in the Provincial 
Court of Azimabad against - Musammat 
‘Gharbaro Kuer widow of Bishwanath, 


Musammat Dulari Kuer, widow of Hemnath 


and Newazi Lal, alleging that the properties 
-in dispute were acquired by the three bro- 


(15) 3 Ind. Oas. 382; 36 O. 780; 6 A. L. J. 567; 10 O 
. N. 920; 5_M. L. T. 423; 11 Bom. L’ 


R. 833;19 M. L J. 548; 93 P. R. 1909; 146 P. W. R 


1909; 68 P. L. R. 1910; 36 I. A. 103 (P. 0). 


i 
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thers Hemnath, Bishwanath and‘ Raghu- vincial Qourt'in holding that the deed of 
nath, father of the plaintiffs, and that they (gift executed by the widow of Bishwanath 
were jointly held by them, but that-the: ‘in*favour o pher son-in-law Mahadeo Dutt 
“ defendants on the death of Bishwanath” on) “was a forged, document and observed that 
13th Chaitra 1213 wrongfully took Bosses; the clhim to the one-third share of Bishwa- 
sión of the properties and refused to give math would be adjudicated upon when it. 
any share to the plaintiffsin that case. would be made bya proper heir of Bishwa- 
Newazi Lal contested the suit onto hath, oe Sadar Dewani Adalat dismissed. . 
ground that the properties were acquiréd the appeal. basa) 
w_by Hemnath and be baa a right to those Mahadeo Dutt then appealed to the Privy | 
< properties as his adopted son. - (77 Council, but subsequently withdrew the: 
The Provincial Court by its judgment- appeal and filed a deed of relinquishment, . 
(Bx. H), dated the 12th December, -1812;~ dated the 19th April, 1826, and set forth in. 
dismissed the plaintiffs’ suit upon‘_the— the Rubkari (Ex. H-3) of the Sadar Dewani 
ground that it was not proved that-the~ Adalat, dated the 22nd August, 1826. By 
plaintiffs or their father Raghunath: were— this deed Mahadeo Dutt waived his claim to 
co-parceners with Hemnath and had jointly— the properties-ʻin dispute’ admitting that 
acquired the properties in dispute. As_to-—-they were: thé self-acquired properties of 
the plaintiffs’ claim to succeed as a rever- ~ Hemnath-and—were purchased in the farzi: 
sionary heir of Bishwanath, the Court oh. nane of Bisiwanath and ‘that Newazi Lal 
served that so long as the adoption and the~was adopted—by Hemnath. He also stated. , 
tamliknama set up by Newazi Lal were not that Newazi Lal remitted his claim for: 
set aside the latter had a preferential claim-——wasilat andjcosts and hence he filed the deed 
The Court, however, did not determine thé “of relinquishiment. 
question of adoption on the ground that—— The judgment of the Sadar Dewani 


i 


the matter was directly pending in another > Tyg) 20th Januar 
suitin the Provincial Oourt of Azimabad—eAdalat, (Hx: FEA), dated the. daughter of 
instituted by Newazi Lal against Mahadeo ay ath was alive and in fact is said to 
Dutt, son-in law of Bishwanath on the lth- e given. Ridhnath her son, the defend- 
September, 1809. In that suit Newazi Lal L28ave 8 ~ ; N 


: > al nt? zim adoption to Newazi Lal in ` 
sought to set aside a deed of -gift, dated Ghara T230 (1830) one after the aforesaid | 


Zog Baisakh 1216 (2nd April, 1809), oxecutz litigations. “The widow of Hemnath was a 


ed by Gharbaro Kuer, widowof Bishwanath— 5 arty to the aforesaid litigation. The plaint-_ 


nia ne ee 2 pike Siete ae ifis, therefore;contend that during the life- 


i ; i f Dulari Kuer and Nand Kuer, thé’ 
Bales et ene IHi the Cop erties mother aid. granduiother respectively of 


belonged to Hemnath and that Bishwanath— ; d Rahah they. 
was merely a farzidar for Hemnath ang —Dharam Lal, Newazi Lal and Ri , they 


hence the widow had no ight to exeouie.—had no right to the properties Aaa 
Tee eee iin ayoni of her son-in: Jaw. -respective ancestors of the plaintifs and 


Na ane a a the defendant, parties to Hon unaniona 
Newazi Lal and decreed his claim. Newazi 82d hence.they are not bound by s ; 


inati Wal. oft itigati r anything said or 
Lal had instituted several other suits in Ee Get ca aai A ya 


which he claimed properties which stood . ; i ; 
in the names of various persons on the. As regards pare pee anno mee and 
ground that they were mere farzidars of ` H-2), dated the 6th May, 1 Pe aes 
Hemnath. | These cases were also decided cember,1818, of the Provincial a K 
in his favour and were along with the afore- abad and of the Sadar Dewani Adala ee 
said case of Mahadeo Dutt takenin appeal ‘tively, it is urged that these PERRET, a 
to the Sadar Dewani Adalat and were decid- . prove. any actual BA a a 
ed by the judgment of that Court, dated “necessary ceremonies, and, Ol acne: 
3rd December, 1818, (Ex. H-2) in favour of laid, they show that proper ou on 
Newazi Lal, The Sadar Dewani Adalat - werenot performed and pe feet te 
differing from the Provincial Court held and taking, which is easential tpt a jude: 
that the properties were jointly. acquired adoption, had not taken pla i dos a, 
and ° Bishwanath~ had one-third”: interest ment_of the Provincial T TS e 
therein, It, howèyer, agreed with-the-Pro. refer- to the ceremonies atall, . Sn. 
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638 : 
vient of the Sadar Dewani Adalat refers 
toitin the following words:— |. 
_ “Although it is not clear if all che neces- 
gary ceremonies in connection. with the 
adoption of Rai Newazi Lal were performed 
according to the Sastras, yet from a, perusal 
of the depositions of the witnesses a5 well 
_ as from-the other circumstantes !of the 
' ease it is evident that Rai Hemnath Singh 
took Newazi Lalin, his lap and adopted 
him in the presence of the audience, 
' especially his near relatives, Rai Bishwa-- 
nath Singh'and others. As a matter of fact, 
on the death of -Rai Hemnath Singh, Rai 
Bishwanath Singh placed the turban of 
succession on the head of Newazi Lal and 
the necessary ceremonies connected there- 
with were: performed by Bishwanath him- 
self as well as other relations and caste-. 
men, The sapindi karam and kiria (after 


_ death ceremonies) of Rai Hemnath Singh: 


` and Rai Bishwanath Siagh were also per- 


formed by Rai Newazi Lal respondent. | 


Hence there remains no doubt about the ~ 

fact if Rai-Newazi Lal has been adopted . 

“by RaiHemnath Singh or not. With a 
view to the above facts there appears to, 
be no reason to alter the decision of the 
Senior Judge of the Provincial Court of. 
Azimabad, dated the 5th May, 1814.” 

- As to what actually took place at the time | 
of adoption it is to be found in the evidence : 
of Tula Ram (Ex. 1-2) who was examined , 

‘as a witnessin both the aforesaid litiga- 
tions :— Ps, oti 

` «The mother of Newazi Lal had been at. 
iret sitting behind the purdah (curtain) 
along with other ladies. At that time. 


Han ou 5 B 2-8 if on 
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used. -It -is possible that he may have 
come, later. on......... He may have gone 
there after the performance of the cere- 
mony. ‘in which kus and water are used.” 
‘The. plaintiffs rely upon the case of 
Shoshinath Ghose v. Krishnasundert Dasi 
(16) and Krishna Bhamini Dasi v. Braja 
Mohini, Dasi (17) and contend that a mere 
declaration by the adoptive father is. 
not sufficient to create ‘a valid adoption 
ahd} that the actual giving and taking is 
essential for a valid-adoption whether the 
parties belong to the three regenerate 
classes or are Sudra. They say that the 
evidence of Tula Ram, who was an accre- 
ditéd servant of Hemnath and was in 
charge of all important affairs and in 
fact properties were also purchased by 
Hemnathin his farzi name, and his. pre- 
sence at the adoption show that Hemnath 
simply obtained permission of the mother’ 
of the boy, took Newazi Lal on his lap 
in, the. janvasa (marriage canopy) and dè- ` 
clared that he had adopted: him as his 
son; that Choa Lal, fatherof Newazi Lal, 
was not present at the time and neither 
he nor his wife actually performed the 
ceremony of giving andthat the permission 
given by the wife -is not valid in law 
during the lifetime of her husband. Upon 
the evidence cf Tula Ram given soon 
after the adoption the plaintifis contend 
that the’ actual giving and taking was not 
proved and thatthe Sadar Dewani Adalat 
did not hold that a proper giving. and 
taking ceremony had taken place but | 
it only held that Hemnath took Newazi 
Lal on his lap and adopted him. It is 
conceded that it would not be reasonable ` 


Hemnath Singh called her and obtained - 
her permission,- saying tbat he. was going, 


: aye 3. fo expect direct evidence of adoption and 
to adopt Newwazi Lalas his son and that 


‘all the necessary ceremonies having been 


he had already obtained the permission of. 
Choa Lal) (father of Newazi Lal). The | 
mother of Newazi Lalreplied that she gave 
her consent out of her own free will.” 

-At another place he said :— 

“He took -the bride (the. girl to be 


married on the occasion’:to -Newazi Thal) ` 


as well as Newazi Lal, the bridegroom onhia-’ 
lap in janvasa (place where the bride- 
groom's party stops) and said that he adopt- 
ed Newazi Lalas his son and addressed 
the audience and told them to be aware 


thereof... I did. not see Choa Lal 
under the mandwa atthe.time when Rai © 
Hemnath Singh adopted Newazi Lal as ` 


his son, onthe performance of the ĉeré-. ` 


mopy n which kus (grabs) and water are ` 


wee ETI, 3 > ; 


-taken place. 


performed after a lapse of long time; 
but it is contended that this would not 
apply tothe present case where the adoption 
was investigated and evidence was given 
when it was quite fresh and that evi- ` 


‘dence showed that the essential ceremony ` 


of actual giving and taking had not 
Accordingly, the ‘plaintiffs 
contend that Newazi Lal did not become ~ 
a legally adopted son of Hemnath and 
he did not cease to ‘be the son of hig’ ` 
own father Choa Lal. The plaintiffs also 
rely upon the tamliknama of 1804 (Hx. Q) 


(16) 7 I. A. 250;°6 ©. 381; 7 O.L. R. 813; 3 Shome , 
L. R. 231; 4 Sar. P. O. J. 191; 3 Suth. P. ©. J. 812; 4 
Ind. Jur. 589; 3 Ind. Dec. (N. 5.) 248. s - 

(17) 66-Ind: Cas. 38; 25 O. W. N, 403 at p. 408, 
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mantras, pouring of water and taking the 
childin the-lap of the adopter,- -were not 
performed. The Court_-set aside the 
rubkart, dated. the.17th.. November, 1836, 
and decreed the suit of Sona Kuer, the 
plaintif, -x ka 


ay 


1 
L 


‘ , Ridhnath. remained- 
in sole possession.: ~ E : 


- On behalf of’ the 


true fact that adoption had n 
He was not a party to the compromise 

~ entered into between Ridhnath and ‘Sona 
Kuer. He was, therefore, not bound by the 
statement of Sona Kuer in that case. i 
-Briefly the plaiutiffs' contention is that 
the aforesaid litigations and the adoptions 
Set up by Newazi Lal and Ridhnath did not 
affect the right of-Dharam: Lal to succeed - 
to the properties after-the death of their 

- grandmother and mother. They also say 
that during their lifetime the Possession of 
'_Newazi Lal or Ridhnath did not affect the- 


right- of the plaintiffs’ ancestor which - - 


` accrued -only after the death of their ' 
mother-and grandmother. This -is true, 
But the possession. .:of. . Ridhnath: ‘and 
his descendants would be adverse. tq 


| AN 


Dharam Lal and his descendants the plaint- 


iffs after the death of the mother and the_ 
grandmother when the succession opened. 


to the grandsons of .Hemnath.,. The exact 
dates of the death of the widow and the 
daughter of Hemnath are not known, All 
that is knowr is that the widow of Hémnath 
was aliye during the litigatidi;-béetween 
Tirloke Chand, herself and Newazi Lal 
which terminated with the judgment (Ex, 
H), dated the 12th November, 1812. Since 
then her name has not appeared ‘in any 
litigation. ik 

Nand Kuer, the daughter of Hemnath, is 
mentioned in the judgmen> (Ex, H4), 
dated the 20th January, 1838, as having 
given her son MRidhnath in adoption to 
Newazi Lal. -This is all that is known 
about her. She had at least three sons in 
1805 when her father Hemnath died. One 
of the sons was married in 1802. She must 
have been much over 60 years in 1838 
during the aforesaid litigation and, there- 
fore, when the present suit was instituted 
in 1918 both she and her mother must have 
died when several twelve years had 
elapsed. 


Now, Dharam Lal. knew that Newazi Lal- 


and Ridhnath set up their exclusive title 


to the properties based on their respective ` 


adoption. In fact, he admitted the adoption 
of the latter in the litigation with Sona Kuer 
which ended in 1839. He also knew that 
they were in possession of tae properties 
by virtue of a claim adverse to him. Ridh- 
nath and his descendants were solely re- 
corded in the Government registers in 
respect of the properties in dispute; they 
have been dealing with the properties as 
their own and have. been in possession 
thereof as sale owners ; the documents are 
too numerous to mention. : 

Therefore, unless the plaintiffs prove that 
they and their ancestors were jointly in 


possession of the properties along with `. 


Ridhnath and his descendanis their claim 
to a partition of the properties and to 
recover possession of their share therein 
is long- barred by time. In fact,- the 
plaintifs or their ancestor could not 
succeed without having the adoptiens of 
Newazi Lal and Ridhnath set aside and 
the suit for setting aside such adoptions is 
barred by limitation even if the said adop- 
tions are invalid, vide Mokesh .Narain 


Munshi v. Taruck Nath Moitra (18), Jaga~. 
(18) 200, 487; 20 I. A. 30;-6 Sar. P, O. J, 261; 17 © 


_ fad, Jur, 164; 10 Ind. Deo, (x, 8.) 830 (P, O). 
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damba Chowdhrani v.-Dakhina Mohan, 
Roy Chacdhri (19) and Vaithialinga : 
Mudaliar v,-Srirangath Anni (20). In - 
ordet to prove their joint possession - 
the plaintifs set up an ekrarnama or~— 
agreement (Hx, 1), dated- the 14th No-- 
vember, 1811, entered into between the -. 
three brothers. Newazi Lal, Dharam Lal. 
and’ Ridhnath declaring their title to the -~ 
properties andtheir joint possession and 

agreeing that Newazi Lal and after him - 
Ridhnath would be in possession of the pro- - 


. perties as karta or manager on behalf of - 


Didram Lal and his descendants. : 
The plaintiffs’ case is that, as a matter of: 
fact, neither Newszi Lal was adopted by ` 
Hemnath nor was Ridhnath adopted by 
Newazi Lal, but that the adoptions were - 
set up: in order to prevent the properties 
going to the brother and nephews of ° 
Hemnath, Accordingly, the plaintiffs say - 
that Dharam Lal supported the adoption of - 
Ridhnath and with a view to his not being ` 
permanently deprived of the inheritance | 


the ekrarnama in question was executed, . 


The plaintiffe’ case, therefore, entirely rests ‘ 
upon the ekrarnama., a 
The Court below has held that the - 
ekrarnama is not genuine and has given ` 
good reasons for this view. The Court - 
says that the signature andiseal of Newazi: 
Lal on thisdocument do not agree with : 
his signature and seal on the admitted -> 
documents on the record ; that the docu- 
ments of 1811 were all written in the ; 
Persian language, but the ekrarnama is - 
written in Urdu; that the description of 
the District as Zila Gayaji in the decu--- 
ment is false, inasmuch as Zila Gaya did ` 
not come into existence until 1865 prior - 
to which the District was called Zila - 
Bihar. No good reason has been given 
for differing from the view taken by the . 
Court below as regards this document. . 
Thus, the ekrarnama not having been - 
proved, the plaintiffs have no other evi- ` 


‘dence to prove that they or theirances- _ 
-tors were 
. properties with Ridhnath or his descend-~ - 


of the 


in joint possession 


ants. Admittedly, for the last several 
. generations the defendant and his an=- 
cestors have been in possession. of the 


properties and their 


20) 92 Ind. Cas. 85; 48 M. 88 


-+ 


l names have been ` 
` (19) 13 I. A, 84; 13 O. 308; 10 Ind. Jur. 307;.4 Sar, P- 
JO. J, 715; 6 Ind. Dec. (x. s.) 705 a 0). n 
; AI R. 1925 P.O. ` 

i | W.N. ; om., L, R.-173; (1820M, We. = 
LN, 1; 521, A, 322 (P, C), SREI 


E 
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Buccessively monidi in public. and private 
documents. The plaintiits have failed to 
Prove their possession over the properties 
in dispute and consequently their claim 
for partition or for the recovery.—of actual 
possession must fail. SSA 

As to their claim for receiving-allow- 
ances from the estate, it is not~-denied 
that for the last several generations they 
The plaintiffs say 
that they and their ancestors used to 
receive’ maintenance allowances ‘from 
the estate on account of the arrangement 
arrived at between Dharam Laland Ridh- 
nath ‘the ancestors of the parties. The 
defendant admits that they used to receive 
money and help; but denies that this 
was done on account of any arrangement 
between the parties or as a matter of 
right butthat the plaintiffs and their 
ancestors received money, and help on 
esremonia! oceasions in their family on 
account of their being servants of the 
estate. 

The’ parties through the able ‘assistance 
of their legal advisers fand the sugges- 
tions made by the Court have arrived ata 
satisfactory solution by’ means: jof.an 
amicable settlement. The defendant has 
allowed the plaintiffs. to get property 
yielding anet income of Rs. 1,200 yearly 
after deducting ` Government revenue, 
cas3zes and collection charges. The terms 


of tha settlement have been set forth in. -` 


the sworn patition filed on behalf of the 
parties. The points involved in this case 
are, as this somewhat lengthy judgment 
will show, complicated. They were argued 
at great length and with- ability at the’ 
Bar. We.are satisfied upon a careful 
consideration of those points. that the 
settlement arrived at is for the benefit- of 
all the parties.concerned and inotably’ of 
the minor plaintiffs-appellants, and ac- 
‘cordingly we accord our sanction toit as 
baing-for their benefit.. We direct that- 
the appeal be decreed in ` ‘terms of. “the 
compromise petition, which ‘will, ‘be. em- ` 
bodied in the decree of this Oourt asa part : 
thereof,- 

At: objection , has been .. taken as. to the 
itêm in the dacres, ‘of the: Court. “bélow | 
regarding: tlie . Court- fee to be paid by the 
plaintiffs. This was the subject: of. issūe 7 
No.:2-in the Court below. The Court be- 
low aasesssd ad valorem Oourt- fea upon 
tae value of the properties in snit and 
paaardingiy diracted tha plaintifs $o pay. 


n 
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the deficiency. The plaintiffs appealed 
to this Court, but ultimately.withdrew the 
appeal in view of the fact that they were 
permitted to sue in forma pauperis, They 
were.also allowed to appeal as paupers. 
The-‘litigation having terminated as indi- 
cated_above, the question has been raised 
as tothe correctness of the ‘decision’ of 
the. Court below regarding the Oourt- fee 
payable by the plaintiffs. It would seem 


- that -the view taken by the Court below ia 


incorrect. The learned Subordinate. Judge 
held—that reading the plaint it was a suit 
pure and simple. for partition, and the 
‘Court-fee. originally paid by the plaintiffs 
was. sufficient. “Upon the objection, how- 
ever, of the defendant andin consideration 
of the ekrarnama (Ex. 1) the Oourt chang- 
ed its view and held that ad valorem 
Oourt-fee was leviable. In my opinion the 
Uourt-fee is leviable upon the constraction 
of the plaint alone and consequently the ` 
plaintiffs were liable to pay -Court-fee as 
inia partition suit. Accordingly, the 
plaintifis, who were allowed to sus as 
paupers, are directed to pay the -Oourt-fee 
calculated . as above. . 

.Bueknill, J,—I agree, 


LAN, A Decree varied, 


MADRAS. HIGH COURT. 
„APPEAL AGAINST APPALLATA Oaper No, 144 
oF 1925. 

July 22,1927. . 
Present: —Mr. Justice Madhavan Nair and 
Mr. Justice Curgenven.. ` 
V.V. M. K.R. MUTHIAH OH ETTIAR— 
'PATITIONER — APPELLANT 


` versus 
DORAISWAML PILLAT alias SUPPA 
PILLAI— RESPONDENT. ” 


Transfer of Property Act (IV of 1882), 8. 48—Sale- 

by Oficial Receiver of insolvent's properties before 
vesting order—Sale, whether effective. 

“A sale by. an Official Receiver of properties belong- 
ing to an-insolvent, before the passing ofa vesting 


: order’ becomes effective when a vesting order. is sub- 


sequently passsd by ie F 5. 43 of the Transfer 
of Property Act. [p. 642, col. 
Pinnamaineni ` Båsava Bankarán 
Narasimhulu (1), followed.) f 
Appeal against an order of the Court of 
the -Distriċt -J udge, . “Madura, | in ©. M. 
A. No. 28 of 1921, " préferrad against 
that of the Court ‘of. the - District Munsif, 


“Madura Towa, is. M. P, No, - 22 a3 of 1919, 


v Garapati 


642.” 


in I. P, No, 29 of 1920, (I. P, No. 11 of 
1911, Official Receiver’s Court, Madura.) . 
i Mr. C. A, Seshagiri Sastri, for the Appel- 
ant. . - . Es 

Mr. K. V. Srinivasa Iyer, for the -Re- 
spondent. j 7 


JUDGMENT.—This appeal arises out 
of an application made bya petitioning 
creditor in I. P. No. 29 of 1920 to set 
aside the sale of the insolvent’s properties 
held by the Official Receiver. One Sola- 
malai Asari was adjudged an insolvent’ on 
the 12th July, lyl1, and on 11th November, 
1912, nine items of his properties were 
sold to one Virabhadra Konan. At the 
time of the sale the Court had not passed 
an order vesting the properties in the 
Official Receiver. Accordingly, the appel- 
lant put in an application, M. P. No, 222 
of 1919, to declare the sale already held 
invalid ‘and to order ‘the Official Receiver 
to resell the properties after the Court 
had passed the vesting order. The learn- 
ed District Munsif agreeing with the con- 
tention of the appellant declared that the 
sale was void and passed an order vesting 
the properties in“ the Official Receiver 
and directed him to sell the properties 
again. In appeal it was held that tke 
application of the petitioning creditor was 
barred by limitation. But the High Court 
set aside this decision and remanded the 
case again to the District Oourt for dis- 
posal; the decision by the District Judge 
is the subject-matter of the appeal before 
us. 


The learned District Judge has held 
that though the sale by the Oificial Re- 


ceiver was void as no vesting order had = 


been passed at “that time, still when the 
District Munsif made the vesting order 
which he did in M. P. No. 222 of 1919 
the provisions of s. 43 of the Transfer 
of Property Act became applicable and 
the sale which he held at firat became 
valid. Section 43 says: ‘Where a person 
erroneously represents thai he is authorised 
to transfer certain immoveable property 
and professes to transfer such property for 
consideration, such transfer shall, at the 
option of the transferee, operata on any 
interest which the transferor may acquire 
in such property at any time during which 
the contract of transfer subsists.” 


- It has been held by this Court in Pin- 
nemament -Basava Sankaran v, Garapati 
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Narasimhulu (1) that in circumstances 
like the present the vesting order haS 
retrospective effect and the sale held by 
the Officia] Receiver when he was not 
authorised to do so becomes effective as 
a result of the subsequent vesting order 
‘passed by the Court by virtue of s. 43 of 
the Transfer of Property Act; and this is, 
what has happened in this case. We, 
therefore, agree with the District Judge 
that thelearned District Munsif had no 
power to ordera re-sale as by the vesting 
order: he passed he had eured the defect 
in the original sale, ; 
It is argued that since the District 
Munsif has declared the original sale void 
by his order,s. 43 becomes inapplicable. 
We cannot agree. The sale was already 
void because the Official Receiver had no 
power to sell owing to the absence of the 
vesting order. We think that the subse- 
quent vesting order makes the first sale 
valid. . yes 
We dismiss the appeal with costs. 
V. N. V, Appeal dismissed. 
A, N. A. 
(1) 99 Ind. Cas. 8;-50 M. 135; 51M, L, J, 529; A, 
I.R. 1927. Mad. 1; 25 L.W. 128; 38 M. L T. 92 
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PRIVY COUNCIL. 
APPEAL From THE BomBay Hran Court. 
: November 4, 1927. 
. Present ;—Lord Ohancellor, Lord 
Buckmaster, Lord Carson, . 
Lord Darling and Lord Warrington 
- .of Olyffe, 
Tas COMMISSIONER or INCOME 
TAX, BOMBAY—APPELLANT ` 


versus 
Tae WESTERN INDIA TURF OLUB 
LIMITED— RESPONDENTS. ; 

Income Tax Act (XI of 1922), ss. 26, 55, 58—Finance 
Act (XIII of 1925), s. ?—Unregistered Association 
converted into limited Company—Rate of super-tax 
applicable on profits made prior to conversion. 

Where an unregistered Association is converted 
into a limited Company, the rate of super-tax 
applicable to it, in respect of the profits of the 
Association for the year previous to that of the con- 
version, isthe flat rate of one anna in the rupee 
appropriate toa Company. [p. 645, col. 1.] 

In the matter of Begg Sutherland & Co., Ltd, (2), 
commented on, H 


-Appeal from a judgment of the) High 
Court, in Oivil Reference No. 6 of 
1y26 Bombay, (Macleod, O. iJ., ands 
Orump, J .), reported as 98 Ind.g Oas, 226 - 


(106 1. Q. 1927] .edsutedronsie-o txdomt TAX v, WESTERN INDIA TURP onus. 


dated the 9th _April, 1926, delivered 
upon a reference made by the Commis- 
sioner of Income Tax, Bombay, under the 
Indian Income Tax Act, 1922, where- 
by the opinion of the Commissioner 
upon the questions raised by the case 
was overruled, and it was -decided that 
the amount of an assessment- to super- 
tax made upon the respondent Company 
was excessive. 

FACTS.—The question arising in this 
appeal, shortly stated, is whether the rate 
of super-tax applicable to the income dealt 
with by the assessment wasin the circum- 


stances of the case the rate applicable to the ` 


income of an unincorporated Association of 
individuals, or the rate applicable to that 
of an incorporated Company. 

The respondent Company is a Company 
incorporated under the Indian Companiea 
Act, VII of 1913,as a Company limited 
by guarantee. The Company was register- 
_ ed onthe lst April, 1925, with the object 

of taking over, and did in fact take over, 
the assets, effects and liabilities of the Wes- 
tern India Turf Olub. ` >. i 
The Western India Turf Club before the 
. lst April, 1925, was a members’ club and 
unincorporated, and had been assessed to 
super-tax upon itstotal income as an un- 
registered firm or asseciation of ‘indivi- 
duals not being afirm at the rates of duty 
prescribed for such a firm or Association 
Ri the enactment for the time being in 

0166, 7 

For the year of charge beginning the 
lst April, 1925, the rate of duty prescrib- 
ed for such a firm or Association was 
a scale rate rising from one to six annas 
in the rupee as provided by the Indian 
Finance Act, XIII of. 1925, i. e, for the 
excess over the first fifty thousand one 
anna in the rupee, for the next fifty 
thousand 14 annas, for the next fifty 
thousand two annas and so on up to six 
annas, ; - 

By the said Act the rate of duty pre- 
scribed ‘for an incorporated Company for 
the same year of charge was a flat rate of 
one annain the rupee, 

The Company after its incorporation on 
the lst April, 1925, made for the purpose 
of super-tax for the year 1925-26’ a return 
of the total income’ of the unincorporated 
club of the previous year 1124-25. Section 
55 of the Indian Income Tax Act, 1922, 
prescribes that super-tax shall be charged, 
levied and paid ‘in respect of the total in- 


843 
come of the previous years of (inter alia) 
any company, unregistered firm or other 
‘Association of individuals. 

The Senior Income Tax Officer assessed 
the amount of the income of the previous 
year of =. the unincorporated club at 
Rs. 15,03,522, and no dispute arises in 
the case about the correctness of this 
figure, ; 

Section 58 of the Indian Income Tax 
Act, 1922, made applicable to super-tax 
s. 26 of the same Act. The latter section 
is set outin the judgment+of the Privy 
Oounceil. 

The Senior Income Tax Officer consider- 
ed that the rate of super-tax applicable 
-to the income in respect of which the as~ 
sessment was to be made, namely, the in- 
come of the unincorporated club for the 
previous year, was the scale rate prescrib~ 
ed as abovestated for:the income of an 
unregistered firm or unincorporated Associa- 
tion of individuals, and on this basis ha 
determined, in pursuance of s. 23 of the 
said Act, the amount of super-tax to be 
Rs. 4,59,153. ' : : 

The respondent Company, upon being 
served with a notice of demand, of that 
amount of super-tax, objected to the amount 
of the tax so assessed and appealed to 
the Assistant Commissioner under s. 30 of 
the said Act onthe ground that the rate 
of tax applicable was not the seale rate 
which had been adopted, but the flat rate 
of one anna in the rupee applicable to the 
income of an incorporated Company. 
Upon the basis of this contention the supers 
tax payable would have been Rs. 90,845. 

The Assistant Commissioner dismissed 
the appeal and confirmed the assessment 
under 6. 3iof the said Ac on the basia 
determined by the Senior Income Tax Of. 
ficer. | 

The respondent Company thereupon, 
pursuant to s. 66 (2) of the said Act, re- 
quired the Commissioner of Income Tax to 
refer to the High Court the questions of 
law arising out of the assessment, and 
the Commissioner accordingly drew upa 
statement of the case and submitted it 
with hisown opinion thereon as required 
by the section to the High Court, 

The questions for the opinion of the 


High Court are set out in the judgment 


tthelearned Ohief Justice; [see In re 
the Indian Income Tax Act, 1922 (I), 


(1) 98 Ind. Cas. 226; 50 B, 648; 28 Bom, L, Ri 1236) 
ALR. 1926 Bom. 539, : 
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The opinion of the Commissioner upon 
the questions referred to the Court was. as 
follows :— $ ; 


“Lam clearly of opinion that the pro- 
fits made by the club in the year 1924 25 
when it was not alimited Company have 
been rightly charged to super-tax at the 
scale rates of one to six annas and that 
the flat rate of one anna cannos be ‘ap- 
plied to these profits which are not those 
of a Company having been mada prior to 
the conversion of the club into a: limited 
concern. . My answer to the questions is, 
therefore, as under :— 


(i) The profits are liable to super-tax 


at the scale rates: of one to six annas and. 


not at the flat rate of one anna. 


(ii) Section 26 is tobe regarded as mere- 
y requiring the Company to take the 
place of the defunct firm for the purpose 
of the payment of the*tax due from it 
on its profits earned prior to the conver- 
sion. 


' (iii) The club is rightly assessed ‘to 
super-tax at the scale rates of one to six 
annas, Te 


(iv) It cannot be assessed for the year 
in question.at the flat rate prescribed for a 
company.”. 

The reference made by the Commis- 
sioner of Income Tax came on for hearing 
in the High Court on the 9th April, 1926, 
before Sir Norman Macleod, O. J., and 
Mr. Justice Crump, and judgment was 
given on the same day overruling the 
opinion of the Commissioner of Income 
Tax and deciding in favour of the respond- 
ent Company the questions submitted in 
the case. The*Court held that the rate 
of super-tax applicable was the flat rate of 
one anna in the rupee and awarded costs 
against the Commissioner, 


-Against this judgment and order the 
Commissioner of Income Tax preferred an 
appeal to His Majesty in Council upon 
leave granted by the High Court under 
8. 66-A, of the Income Tax Act (inserted by 
the Amending Act, XXIV of 1926) 

The casein the Court below is reported as, 
Inre the Indian Income Taz. Act, 1922, 
in 98 Ind. Cas. 226, i 

. Messrs. Lowndes,. K.C., 
Hills, for tke Appellant. 

Messie, A. M. Latter, K. C., and Raymond 

W., Needham, for the Respondents, 


and Reginald 
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Lord Chancellor.—The -question 
raised by this appeal is a short one. ‘The 
Western: India Turf Club was originally 
an unregistered Association: but as from 
the lst April, 1925, it was converted into 
a Company by being registered under 
the Indian Companies. Act (VIL of 1913) 
as a Company limited by guarantee, the 
object of the Company being to take over 
the assets, effects and liabilities of the 
Western India Turf Club. The question 
raised in these proceedings is, at what 


. Tate that Company should pay super-tax 


for the tax year commencing on the lst 
April, 1925, 


The enactment chiefly in point is-s. 55 
of the Indian Income’ Tax Act, XI of 
1922, That section is in these terms :— 


“ In -addition to the income-tax charged 
for any year, there shal] be charged, levied 
and paid for that year in respect of the 
total income of the previous year of any 
individual, unregistered firm, Hindu un- 
divided family- or Company, an additional 
duty of income-tax (in this Act referred 
to as Super-tax) atthe rate or rates laid 
down for that year by ` Act of the Indian 
Legislature." 

On thatsection two questions may arise, 
which it is necessary to keep distinct, 


First, the question may arise on -what 
amount of income the tax-payeris to pay 
his super-tax. On that point the section, 
provides that he is to pay Super-tax in 
respect of the total income of the previous 
year. Strictly speaking, this company had 
no total income in the previous year, for 
it did not then exist; but that difficulty is 
removed by s. 26 of the same Act, which 
provides that— 


“ Where any change occurs in the. con 
stitution of a firm or where any person 
has succeeded to any business, -profession 
or vocation, the assessment shall be made. 
on-the firm ag constituted, or on the per- 
son engaged in the business, profession or 
vocation, as the case may be, at the time of 
the making of the assessment.” 


It should .be added that s. 26 is applied 


. to super-tax by s. 58. The effect of those 


sections is that, for the purpose of assess- 
ment to super-tax, you must take the total 
income, not of the respondent Company 
itself, but of the predecessor-in-title of 
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the Company; and the-income in this 
case has been assesssd on that basis. 

The second question which arises is; at 
what rate is the tax-payer to pay super- 
tax. With regard to that point, s. 55 pro- 
vidés:that the tax-payer isto pay “at the 
Yate or rates laid down for that year °=- 
that is; for the year of assessment—‘ by 
Act of the Indian Legislature.” In other 
words, for the purpose of ascertaining the 
raté of the tax you are referred toa Statute 
to: be afterwards passed. That Statute was 
afterwards, passed, and itis Act XIII of 
1925. Jt provides by s. 7, sub-s, (2) 
that—- 
: “ The. rates’ of super-tax for the year 
beginning on the Ist day of April, 1925, 
shall, for the purposes of s. 55 of. the 
Indian Income Tax Act, 1922, be those 


specified in Part II of the Third Sche- 
dule.” 


When one turns to Part II of thè Third 
Schedule, one finds these rates specified, 
namely, “ In. respect of the excess over 
Rs. 50,000 of the total income (1) in 
the case of every Company, one anna-in 
the rupee.” Then follow otherrates relat- 
ing- to corporations, individuals or Associa- 
tions not. being. Companies, and some of 
those rates are calculated on a rising 
scale: What is the effect of that? Itcan 
only be that this particular tax-payer, 
being a Company falling within the first 
words of Part II of Sch. III, must 
pay at the rate there specified, namely, at 
the flat rate of one anna in the rupee. 

The: argument which has been-used in 
favour of the appeal seems to involve the 
fallacy. that-liability to tax attached to the 
income in the previous year. That is not 
so. No liability to tax attached to the 
income of this Company until the passing 
of the Act of 1925, and it was then to be 
taxed at the rate appropriate to a Com- 
pany. 

With regard to the Allahabad case which 
has been cited [In. the matter of Begg 
Sutherland & Co, Lid., (2)], it is sufficient 
“to say that, if the question there decided 
should again arise, that decision. will require 
further consideration. 2 

For the reasons which they have given 
their Lordships are of-opinion-. that this 
appeal fails; and they will- hambly advise 


(2) 88°Ind. Cas. 239; 47 A. 715; L-R.6 A. 333 Oiv; 
93 A. L, J. 685; A. I, R. 1925 All, 535. 


ANANDILAL 0, JAGARNATH DAS. 


` belonging to a sanghat. 
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His Majesty that it be dismissed with 
costs. ; 


K. J.B: Appeal dismissed. 
Solicitor for the Appellant:—Solicitor 
India Office. : 


Solicitor for the Respondent;—Messrs. 
E. F'. Turner & Sons. 





PATNA HIGH COURT. .. 

APPEAL FROM ORIGINAL ORDER No, 37 

` oF 1927, 

November 14, 1927. 
Present:—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
ANANDILAL AND oTaERSs— DEFENDANTS — 

; APPELLANTS 
versus 
Mahanth JAGARNATH DAS— 

Praintirr AND DURGA NAND MISSER 

‘AND OTHERS— DEFENDANTS—ResPonDENTSs. 

Religious endowment—Mutt—Mahant—Agreement to 
transfer property—Absence of necessity—Agreement, 
whether ‘lawjul’—Civil Procedure Code (Act V of 
1908), O. XXIII, r. 8. ‘ 

A -mahanth has no ‘absolute right over the pro- 
perties of the sanghat. He isa mere trustee and he 
can transfer the properties belonging to the - mutt 
only for legal and justifying necessities of the mutt, 

An agreement by a mahanth to transfer the property 
of the mutt, even if it is proved to be true, is nota 
lawful agreement which can be enforced under the 
provisions of O. XXIII, r.3 ofthe Civil Procedure 
Gode where there is no necessity for such transfer. 

Appeal from anordérof the Subordinate 
Judge, Gaya, dated the 28th January, 
1927. f 9 
Mr. Brij Kishore Prasad, for the Appel- 
lants. . , , othe : 

Messrs. Kailaspati and C, P. Sinha for 
the Respondents. 


JUDGMENT. 

Kulwant Sahay, J.—Thisis an appeal 
by the defendants-appellants in the lower 
Appellate Court against an order of the 
Subordinate Judge refusing to record a 
compromise under O. XXIII, r. 3 of the 
“Code of Civil Procedure. ; 

The appellants purchased certain lands 
The  plaintiff- 
respondent, who claims to be the mahanth 
of the sanghat, brought a suit for setting 
aside the conveyance on the grdund that the ° 
defendant No. 6 who executed the 
conveyance wasa mere pujari and had no 


Biu 
vight to execute it, The suit succeeded in 
- the trial Court and the defendants have 

‘filed an appeal which is pending 
before the Subordinate Judge. They 
filed an application before the Sub- 
ordinate Judge stating that there had 
been a compromise between ths mahanth 
plaintiff and themselves whereby the 
mahanth agreed to transfer the land in 
dispute to the appellants on receipt of a sum 
of Rs. 700. The mahanth denies the 
correctness of this allegation anc says that 
he had never compromised the suit. 

The learned Subordinate Judge has held 
that the agreement, even if it has been 
arrived at, between the parties is not 
a lawful agreement which can be recorded 
in law. 

In my opinion he is right. The mahanth 
has no absolute right over the properties of 
the sanghat and cannot disposeof them. He 
. İs a mere trustee and he can transfer-the 
properties belonging to the mutz only for 
legal and justifying necessities .of the 
mutt.” He says that thereis no necessity to 
transfer this property and the agreement 
alleged by the appellants, even if correct, 
isnot a lawful agreement which can be 
enforced. The order of the learned Sub- 
ordinate Judge is, therefore, correct, 

The result is that the appeal is dismissed 
with costs, The original appeal will now 
proceed, 
~ Macpherson, J.—I agree. 

B. K. P. : Appeal dismissed. 


—— a 


: MADRAS HIGH COURT. 
~ „Ovin Revistow Peririon No. 517 or 1926. 
a October 26, 1927. 
| Present :—Mr. Justice- Devadoss. 
Tur TALUQ BOARD, DEVAKOTTAI— 
DEFENDANT— PETITIONER 
versus 
V. 8. P. CHOOKALINGAM CHETTI— 
PLAINTIFF— RESPONDENT. . 
Madras Local Boards Act (XIV of 1920), s. 98— 
Profession tax—Chetti agent receiving fixed salary, 
whether liable to pay profession tax. Be sy 
` A Chetti agent receiving a salary ard not carry- 
ing on any other business holds a ‘salaried appoint- 
‘Ment and is not liable to pay professicn tax under 
s.93 ofthe Madras Local Boards Act. 4 


__ Petition, under s. 25 of Act IX of 
1887, for revision of the decree of the 
Court of the District Munsif, Devakot- 
tai, in §.C. S. No, 555 of 1925, f 


BAIJNATH PRASAD BINGE D. REDAR NATH GOENKA, 
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Mr. Rangaswami Iyengar, for the Peti- 
tioner, ` l 

Mr. A. C. Sampath Iyengar, for the Re- 
spondent, i ; 

JUDGMENT .—This is an application 
to revise the decree of the District 
Munsif of Devakottai decreeing the suit 
for a return of the amount collected as 
profession tax from plaintiff hy the Taluq 
Board of Devakottai. 

The contention of Mr. Rangaswami 
Iyenger for the petitioner is that the re- 
spondent resides within the limits and, 
therefore, is liable under the Act. Under 
8. 93 of the Local Boards Act persons who 
hold any appointment public or private- or 
are in receipt of any pension or income 
from investments are exempted from paying 
profession tax. This proviso was evident- 
ly overlooked by the Taluq Board when 
it assessed the petitioner. The petitioner 
is only. a chetti's agent receiving a salary 
and is not carrying on any other profession 
within the locallimits of the Taluq Board 
of Devakottai. He is a resident of Palni 
and Mr. Sampath Ayyangar says that he 
has paid profession tax in Palni as he is 
liable under the District Municipalities - Act 
to pay profession tax even though he is in 
receipt of only asalary. Whether he paid 
profession tax to the Palni Municipality or 
not is besides the point. Theonly question 
is whether the plaintiff comes within the 
proviso to s, 93, As he is holding only a 
salaried appointment he is not liable to 
profession tax under s. 93 of the Local 
Boards Act. 

I dismiss the civil revision petition with 
costs. 


V. N. V. Petition dismissed, 


PRIVY COUNCIL. 
APPEAL FROM TAR Patna Hiau Court, 
November 15, 1927. 
Present:—Viscount Sumner, Lord 
Atkinson, Sir John Wallis ard Sir 
` Lancelot Sanderson. 
Kumar BAIJNATH PRASAD SINGH 
PuaIntiFF—ASPELLANT 
versus 
KEDAR NATH GOENKA AND OTHERS— 
DEFENDANTS — RESPONDENTS. ° 
Impartible estate:—Alienability—Concurrent find- 
ings of fact—Non-interference on appeal—Practice of 
Privy Council: : 


4 


(106 L 6, 1927) 


In the absence of proof of custom restricting aliena- . 


tion, animpartible estate is alienable. 


Protap Chandra Deo v. Jagadish Chandra Deo (D), 


followed. . 
Qoncurrent findings of the Courts in India on 
“questions of fact (as, for instance, fraud and mis- 
representation) will not be disturbed by the Judicial 
Committee on- appeal. ` $ f 


_ Appeal from a judgment of the High 
Oourt, Patna (Dawson Miller, C. J., and 
Foster, J.), dated the 6th March, 1925, 
affirming that ef the Additional Subordi- 
nate Judge, Monghyr, dated the 5th 
September, 1921. | 
FAOTS—The suit out “of which this 
appeal arises was instituted by the appel- 
lant before the Subordinate Judge of 
Monghyr to set aside a sale of an im- 
partible estate known as the Khaira Raj 
which had been in the possession of the 
appellant’s ancestors for several centuries 
and which was sold by the last male 
holder Kumar Guru Prasad Singh, the 
brother of the appellant, by @ registered 
conveyance, dated the 15th of January, 
1919, to Rai Bahadur Baijnath Goenka and 
` others who together with the vendor were 
impleaded as defendants in the suit. 

The sale was challenged on two main 


grounds, (1) that the Khaira: Raj, which, 
is an impartible estate governed by the. 


rulé of lineal primogeniture, was by custom 
inalienable, 
Prasad Singh was of dissolute habits and 
addicted to drink and drugs by reason 
whereof his mental capacity was impaired 


and he was incapable of managing his ` 
own affairs and that the purchasers taking. 


advantage of his helpless condition and 


` incapacity induced him by fraud and mis-. 


representation to execute the conveyance 
in question. à 

After recording evidence, both oral and. 
documentary, the learned Subordinate: 
Judge delivered his judgmenton the 5th 
September, 1921. He held that the appel-. 
lant had not established any custom pre- 
hibitin, an alienation by the holder of 


< BAIJNATH PRASAD SINGH V. KEDAR NATH GOENKA. 


‘on the short 


and (2) that Kumar Guru. 
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Raj ‘for the time being was the ‘sole pro- 
prietor of it, and, therefore, had complete 
powers of alienation, that a custom pre- 
venting alienation had not been proved, 


and that the transaction of sale was valid 
and binding. 


From the said decree of the High Gourt- 


the appellant preferred an appeal to Hig 
Majesty in Council, . 

* Their Lordships dismissed the appeal 
ground that the question 
involved was covered by their’ recent pro- 


nouncement in Protap Chandra Deo v... 


Jagdish Chandra Deo (1): Their judgment 
(delivered through Viscount Sumner) is as 
follows :— - 
for the Appellant, 

Messrs. Lowndes, K. C., and Dube, for the 


Respondents. . 

| JUDGMENT. 

Viscount Sumner.—Their Lordships 
are indebted to Counsel’ 
outset explained the difficulties that lie 
in the way of the appellant in bringing 
this appeal to a- conclusion satisfactory 
to himself. In their Lordships’ opinion 
the first part of the case is completely 
covered by the recent decision of their 
Lordships’‘Board-in the case of Protap 
Chandra Deo v. Jagadish Chandra Deo (1) 


Messrs. De Gruyther, K. C., and Raikes, l 


and, as-to the second part, it relates to` 


concurrent findings of the Courts in India 


on questions of fact, dnd their Lordships -° 


are, therefore, unable to entertain it, 

Their Lordships will, ‘therefore, humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 
> KTR, Appeal. dismisssd, 

e ee 
Solicitors for the Appellant:—Messrs, 
Watkins & Hunter. i WA; 


Solicitars for the Respondents:—Mr. H. 
S. L, Polak. 


(1) 102 Ind. Cas. 599: 54 I, A. 289; 29 Bom. L. R. 
1136; 46 O. L. J. 136; 53 M. L. J. 30; A. I. R. 1927 
P. O. 159; 25 A. L. J. 628; (1927) M. W. N. 513;. 4 
0. WA N. 650; 31 0. W. N. 943; 39 M. L. T. 1; 8 P.L, 


the Ral. Healso held that the charges of, T. 6 


fraud and misrepresentationihad not been 
proved. In the result the learned Sub- 
ordinate Judge madea decree dismissing 
the suit. hie 

Against his decree the 
pealed to the High Court of Judicature 
at Patna, andon the 6th of March, 1925, 
that Oourt made a decree dismissing the 
appeal. The learned Judges were of 


appellant ap- 


opinion that the fholder of the Khairg. 


for having at the’ 


. Munsif, Kuvvur, 
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. MADRAS HIGH COURT. 
_ Olvit MISOBLLANEOUS SECOND APPEAL No. 
87 or 1925. 
July 29, 1927. 
Present:—Mr. Justice Madhavan Nair 
and Mr. Justice OCurgenven. . 
KASIVAJJALA RAMASAMI AND aNoTRER 
—PLaiNTIFFS—APPELLANTS 
versus. . 
BODDU VEERANNA AND oreEss— 
DEFENvANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Application by decree-holder for extension of time to 


file encumbrance certificate, whether ster-in-aid of 
execution. f 

.An application to amount to a step-in-aid of 
execution within the meaning of Art. 182 (5) of 
Sch.I of the Limitation Act should be cne asking 
the Court to take some step in furtherance of the 
execution of the decree. [p. 649, col. 1.] . 

-An application by a decree-holder for extension of 
time to file an ‘encumbrance certificate is not 
a step-in-aid of execution within the meaning 
of the Article. [ibid.] 

Kuppuswami Chettiar v. Rajagopala Iyer (1) and 
Kasifi Mahammad Hamidudin v. Mahammad Ghouse 
Sahib (2) relied on, : 

Abdul Kadir Rowther v. Krishna Malamal Nair (4) 
and Ravur Munisami Naidu v. Pandala Murthial Naidu 
(8), not followed. 


3! Kunhi Mannan v. 
ished. 


Appeal against an order of the Court 
ot-ithe Subordinate Judge, 
Ellore, dated the 6th of February, 1925, 
in A. S.No, 224 of 1924, preferred against 
that of the Oourt of the District 
dated the 19th - of 
August,.1924,in E. P. Nos. 405 of 1924, 
(O. 5. No. £854 of 1910 on the file of the 
Court of the District Munsif Tanuku). 

Mr. P. Somasundaram, for the Appellants. 

Mr, P. Venkataramana Rao, for the Re- 
spondénts. œ oe Go re 

JUDGMENT.—The question for. deci- 
sion in this case is whether an application 
by a decree-holder for extension of time 
to file an encumbrance certificate cannot 
be, said to be a step-in-aid of execution 
within the meaning of Art. 182, cl. (5) of 
the Limitation Act. In Kuppuswami Chet: 
tiar v. Rajagopalé Iyer (1) it was decided 
that. a statement by a decree-holder ob- 
jecting to the judgment-debtor's applica- 
tion to enter up satisfaction is not a step- 
in-aid of execution. Applying the princi- 
ple of that decision we must hold that 
the present application does not amount 
to a step-in-aid of execution as “it does 

: e i 


Seshagiri Bhaktan (5), distingu- 


(1) 70 Ind. Cas. 324; 45 M. 466; (1°22) M. W. N. 8; 
42M. D J. £03515 L. W. 348; ALT. R, 1922 Mad. 16; 35 


KABIVAJJALA RAMAS4MI d. BODU VEERANNA, 


Kistna at. 
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not ask the Court to take any step-in- 
aid of execution: The decision in Kasifi 
Mahammaa Hamidudin v. Mahammad Ghouse 
Sahib (2) is an express decision on the ques- . 
tion before us. Thereit was decided that 
an application like the present one cannot 
be said to be a step-in-aid of execution. 
In that case, reliance was placed upon 
the decision in Kuppuswami Chettiar v. 
Rajagopala Iyer (1) and also on the decision 
in Krishna Pattar v Seetharama Pattar (3) 
which ‘following Kuppuswami Chettiar v: 
Rajagopala Iyer (1) again, held that the 
_ filing of a statement by a decree-holder 
objecting to the judgment-debtor’s applica- 
‘tion to record satisfaction of the decree is 
not astep-in-aid of execution, In Kasifi 
Mahammad Hamidudin v. Mahammad 
Ghouse Sahib (2) all the .cases which havè 
been now cited before us have been no- 
ticed. l . 

Two decisions were specially relied upon 
by the appellant, namely, Abdul Kadir 
Rowther v. Krishna Malamal Nair (4) and 
Kunhi Mannan v. Seshagiri Bhaktan (5). - 
No doubt the decision in Abdul Kadir 
Rowther v. Krishna Malamal Nair (4) to the 
effect that an application to adjourn the case 
for the production of evidence amounts to 
a step-in-aid of execution does support the 
appellant; but ,this case was subsequently 
dissented from in Mastlamani Mudaliar v. 
Sethuswami Aiyar (6). by Ayling, J. The 
decision in Kunhi Mannan v. Seshagiri 
Bhaktan (5) in view of the special facts of 
that case does not support the appellants’ 
arguments. There, it was found necessary 
that an order should be obtained from the 
Court for the purpose of proceeding with 
the execution of the decree and when the 
petitioner asked the Court to issue such 
an order it was held that the application 
containing that request amounted to a 
step-in-aid of execution. This case has been 
explained in the decision in Krishna Pattar 
v. Seetharama Pattar (3). 

The decision in Kuppuswami Chettiar 
v. Rajagopala Iyer (1) has been followed 
not only in ‘the two Law Weekly Cases 
already referred to but also in Balaguru- 


(2) 98 Ind. Cas. 163; 24 L. Wa 498; 51M. L.J. 489; 
A. I: R. 1926 Mad. 1197. 
“(8) 98 Ind. Cas. 156; 24L. W. 488; 51 M. L. J. 489; 
A. I. R. 1926 Mad. 1178; 50 M. 49. 
1 (4) 23 Ind. Cas. 533; 38 M. 695; 1 L. W. 271; (1914), 
M. W N. 568; 26 M. L. J.433; 15 M. L. T. 305. 
(5) 5 M. 141; 2 Ind. Dec (N. 8.) 99. 
.(6) 41 Ind. Cas: 701; 41 M. 251; (1917) M. W, N, 502; l 
33M. L.J, 219; 22M. D, T, 115. i 


[106 1. 01997} 


swami Naicken ‘v. Guruswami Naicken (7) 
It would thus appear that our “Oourt bas 


fairly- consistently held that-an application® 


to amount to a step-in-aid of execution’ 
within the meaning of Art. 182,cl (5) should 
be one asking the Court-to take ‘some step’ 
in - furtherance of the execution of the 
decree. The only decision which appears to: 
us to hold a contrary view is the one in 
Abdul Kadir Rowther v. Krishna Malamal 
Nair (4). Ravur Munusami Naidu v. Pandala 
Muthial Naidu (8) simply follows this deci- 
sion. As- we have already pointed out, 
Abdul Kadir Rewther v. Krishna Malamal 
Nair .(4) has: been’. dissented’ from in 
Masilamani Mudaliar v. Sethuswami Aiyar 
(6).. The trend of the decisions of our Court 
is in support of the view held in Kuppus- 
wami Chettiar v. Rajagopala: Iyer (1). We 
think that’ decision so far as. it relates to: 
the point argued before us: lays down the 
correct principle. . 

. Lastly, it was brought to’ our’ notice’ 
that: the decision-in Rajendra Lal Saha v. 
Abdul Karim (9) is in favour of the ap- 
pellant; but’ a perusal - of: that: judgment 
makes it clear that no clear principle is 
enunciated in it. In thesé circumstances 
we hold, applying Kuppuswami Chettiar v. 
Rajagopala Iyer (1) that the decision of the 
learned Judge ofthe Court below that 
an application -for extension of time to 
filè an-encumbrance: cértificate is not a 
step in-aid .of execulion, is right’and that 
the. appellants application. is barred 
by’ limitation. This appeal is dismissed 
with costs. 

V. N. Vv." | 
ALN, AY Appeal dismissed. 

` (7) 87 Ind. Cas, 989; 48 Mi L. J. 506; A.T. R. 1925 
Mad. 708.  . ; 

_(8) 33 Ind. Cas-79 ie ase 

(9) 76 Ind. Cas: 455; 270. W. N. 505; 37 C. L. J. 
292; A. I. R. 1923 Cal. 572, ` 


MADRAS: HIGH COURT. . 
S#oonbd-Civin Apresar No. 1324 oF 1924: 
_ May 2, 1927. A: 
Present:—Mr. Justice Devadoss and Mr. 
-  , Justice Jackson. 
PUPPALA-PICHAYYA— DEFENDANT - 
; — APPELLANT - 


< Versus | 
MITTAPALLI SARVAYYA AND OTHERS 
PLAINTIFFS —RESPONDENTS. - 


Hindu Law—Joint family—Re-union between per- 


POUPPALA PIGHAYYA-v. MITTAPALET SARBAYAYYA, - 
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. Sons not parties to division, legality. of—Division in 


respect of same: properties—Joininess in status in 
respect of undivided properties, whether possible, ; 

Under the ‘Hindu Law, a re-union in estate can take 
place only between persons who were parties to the 
original division. fp. 650, col. 1.] 

Balabux v. Rukhmabai (1), Basanta Kumar Singha 
v. Jogendra Nath Singha (2), Akshay Chandra Bhattas 
charya v. Hari Das Goswami (3) and Vishavanath 
Gangadhar v. Krishnaji Ganesh, (4), relied on. 

Quare.—Whether there could bea division of soma 
property among the members of a joint Hindu family 
and yet they could remain joint with regard to the 
one progoriies not divided between them. [p. 651, 
col. 1] - i 


- Second appeal: against a decree: of- the 
Court .of the Additional Stibordinate 
Judge, -Bezwada,in A. S. No. 23 of 1923; 
dated the 16th April, 1924, preferred against 
that -of the Court of the District 
ea Nandigama, in O. S; No.. 238 of 

- Mr. G: Lakshmanna, for the Appellant, 

Mr. P. Satyanarayana Rao, for the Re- 
spondents, 

SUDGMENT.—The only point ‘for 
consideration in this second appeal is 
whether the Ist plaintiff, Sarvayya is 
entitled to the estate of Subbayya by right 
ofsurvivorship. There were, three brothers, 
Mangayya, Subbayya and Seshayya, “They 
divided their properties in 1894. Seshayya 
was then a minor. He attained majority. 
in 1896 and died in 1897. His widow 
adopted the Ist plaintiff, the only son of 
Subbayya. Subbayya is now dead. Sar- 
vayya, the Ist plaintiff claims ‘the estate 
of Subbayys, by right of survivorship, 
He put forward three contentionsin the 
District Munsif’s Court:— 

1. That he was a dwamushyayana son of. 
both Subbayya and Seshayya. ` . 

_2. That-at the partition of 1394, Man-> 
gayya separated from the family. and 
Subbayya and Seshayya continued to be 
members of a joint Hindu family and, 

3. That he and Subbayya entered intoan 
agreement whereby they: both became 
members of a joint Hindu family. All the 


. three points were found against the lst 


plaintiff by theDistrict Muns:f, On appeal 
the Sub-Judge agreed with the District 
Munsif in’ finding the first and second 
points against the Ist plaintiff but he held ` 


that he had re united with Subbayya and 
therefore, he .was entitled to’. succeed to 


- Subbayya’sestate. The 3rd defendant has _ 


preferred this second appeal, ° 
It is contended by Mr. Lakshmanna for 
the appellant that thsre could be no 
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yə-union between persons who were not 
parties to a division, ln other words a 
reunion can only be among persons who 
were once joint and who had become 
‘divided. In Balabux v. Rukhmabai (1) 
their Lordships of the Privy Oouncil lay 
down the principle in the following 
terms:—‘'A re-union in estate properly so 
called can only take place between persons 
who were:parties to the original partition. 
This appears to be the meaning placed on 
the well-known text of Vrihaspati in 
Mitakshara, Ohap. II; s. 9: He who being 
once separated dwells again through affec- 
tion with .his father, brother, or paternal 
uncle is termed re-united.” The text of 
Yagnyavalkya is “A re-united brother shall 
keep the share of his reunizedco-heir who 
has deceased or shall deliver'ib to.a son 
subsequently born,” (See Setlur’s Hindu 
Law Books on Inheritance page 57). Vigna- 
neswara in commenting upon this text 
observes: “The effects which had been 
divided and which are again mixed toge- 
therare termed re-united. Heto whom such 
appertain is a re-united parcener. | 
“Re-union cannot take place with any 
person whoever it be but only with a 
father, a brother, or a paternal uncle, as 
Vrihaspati declares: ‘He wno being once 
separated lives again throug affection with 
his father, brother or paternal uncle is 
said to be re-united.” . The literal inter- 
pretation ofthe next canlead to no other 
conclusion than that a person in order to 
become re-united with another must have 
divided the family property with the other. 
We are not concerned in this case with 
the question whether the persons en- 
umerated by Vrihaspati, the father, 
brother or paternal uncle, exhaust the 
list of persons who could become re-united. 
“ The only question in this case is whether a 
person who had not divided tle inheritance 
with a father, brother, or uncle can become 
re-united with any of them. It is admitted 
that the plaintiff was bore only in 1836 
and that he was nota party to the parti- 
tion in 1894. In Basanta Kumar Singha 
v. Jogendra Nath Singha (2) it was as- 
sumed that a reunion could only be 
among persons who had become divided. 
‘In Akshoy Chandra  Ehattacharya v. 


Hari Das Goswami (3) Mr; Justice Mitra 


(1) 30 C9725 at p. 734; 7 O. W. N. 642;'5 Bom. L. R, 
469; 30 I. A. 130; 8 Sar. P. C. 5.470 (P.C). - 
(3) 3350. 371; 3 O. L. J. 98; 10 C. W. N. 236. 
(3) 35 O. 721; 12 O. W. N. 511. hi 


BUPPALA PIOHAYYA V, MITTAPALLI SARAVAYYA, 


.” *Page of 3 B. H. 0. R.—[Hd.] 
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observes “Re-union, the Sanskrit word being- 
samsrista, implies a state of union or joint- 

ness, a partition and a subsequent state of 

jointness amongst co-parceners by mutual 

consent and through affection.” The word 

used in the text is “samrista”. 

In Vishwanath Gangadhar vw. Krishnaji~ 
Ganesh(4)it was held that “a reunion must be 
made hy the parties or soms of them who 
made the separation.” It may be said that 
this decision was under Mayukha Law and is 
therefore, no authority on a point of the Mi” 
takashara Law. Chief Justice Couch after an 
examination of the Mitakshara, the Daya- 
baga and the Mayukha systems observed at 
page 75* “it appears to us thatthe meaning 
of the passage from Vrihaspati which is 
the foundation of the law is, that the re- 
union must be made by the parties, or- 
some of them, who made the separation. 
Ifany of their descendants think fit to 
re-unite, they may do 80; but- such a. 
union is not a reunion in the sense of 
the Hindu Law, and does not affect the in- 
heritance.” i EN 

The observation in Lakshmibai v. Ganpat 
Moroba (5) may be considered obiter as the 
evidence did not make outa reunion and 
the same remark applies to the obser- 
vation in Nand Krishore v. Bohra Net 
Ram (6). No case contra has been brought 
to our notice by the respondent and the 
decision in Balabux v. Rukhmabai (|) 
governs this case. We find this point for 
the appellant. 

Mr. Varadachari who appears for the lst 
respondent wants to support the decision ` 
of the Sub-Judge on the ground that there 
was no division in status when some of the 
moveables were divided in 1894 and the 
brothers remained joint as regards the 
immoveable properties of the family and 
that under the law it is open to the 
members of a joint Hindu family to divide 
some of the family properties and remain 
joint with regard to the rest. Exhibit UU 
is the list prepared in 1894 at the time of 
the division of the property. Mr. Lakshmana 
read and translated to us a considerable 
portion of UU and weare satisfied that 
under UU all the three brothers Mangayya, © 
Subbayya and Seshgyya become divided. 
The statements in QQ and other documents 
by Mangayya and Subbeyya that they were 

(4) 3B. H.C. R. A. O. J. 69. 


(5 4 B.H. O. R. 150 at p. 165, . 
(6) 14 Ind. Gas. 237. 
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members of a joint Hindu family were 
made in order to keep out the widow of 
Seshayya who would otherwise inherit his 
share. It was with that view that Seshayya’s 
widow was made to adopt the only son of 
Subbayya and she was given some property 
for her maintenance and the rest of the 
property remained with Subbayya. 
Exhibit Y dated 25th June, 1898, does not 
help the Ist plaintiff. “It is clear from Ex. 
UU that the immoveable properties were 
~ not divided by metes and bounds as the 
family was carrying on trade and it was 
necessary for the purpose of the trade that 
the immoveable properties should not be 
divided by metes and bounds. As we 
concur in the finding of thé two Courts 
that there was a division in statusin 1894 
it is unnecessary to consider- the cases 
relied upon by Mr. Varadachariar in support 
of his contention that there could be a 


division of some property among members . 


of a joint Hindu family and yet they could 
remain joint with regard to the other 
properties not divided by them; such as 
Gavrishankar Parabhuram v. Atmaram 
Rajaram (7), Raja Yarlagadda Mallikarjuna 
Prasad Nayudu v. Raja Yarlagadda Durga 
Prasada Nayudu (8), Mallikarjuna Prasada 
Naidu v. Durga Prasada Naidu (9), Muthu- 
sami Mudaliar-v Nallakulantha Mudaliar 
(18), Appovier v. Rama Subba Aiyan (11), 
Ajodhya Pershad v. Mahadeo Pershad (12). 
We may remark in passing that’ some of 
these cases may require re-consideration 
in view of the present state of the law 
that an unambiguous unilateral declara- 
tion’ ofintention of one co-parcener com- 
municated ‘to the other co-parceners is 
sufficient to createa divided status between 
-him and the other co-parceners. 

In the result we allow the second appeal, 
set aside the judgment 
the Sub Judge and restore that of the 
District Judge with costs here and in the 
Ovurt below, < 

VN. V.. ai 

Appeal allowed. 


(7) 18 B. 611; 9 Ind. Dee. (N.-s.) 916. 

(8 24 M. 147; 27 I. A. 151; 5 O. W. N. °74; 10 M.L. 
J. 294; 2 Bom. L. R. 945; 7 Sar. P. O. J. 761 (P. C.). 

9) 17 M. 362; 6 Ind. Dec. (N. 8.) 251. 

10) 18 M. 418; 6 Ind. Dec. (N. s.) 640. 

11) 11 M. I. A. 75; 8 W. R. P. C.l; 1 Suth. P. O. J. 
657: 2 Sar. P. O. J. 218; 20 E. R. 30. 

(19) 3 Ind. Cas. 9; 14 ©. W. N. 221. 


and decree of- 


Eo a 


651° 
MADRAS HIGH COURT. 

Sgecons Orvit APPEAL No. 523 or 1924, 
May 5, 1927. f 

Present :—Mr. Justice Devadoss and Mr: 

._ _ Justice Jackson. 
V. V. RAJAHBHADDHAR MUDALIAR— 
PLAINTIFF —APPELLANT 


versus 
THIRUVENGADA MUDALIAR axp 
OTSERS—DEFANDANTS—I{ksSPONDENTS, 

Transfer of Property Act (IV of 1889), 8. §§— 
Alienation partly without consideration, validity of—- 
Setting aside alienation—Charge for consideration 
paid, whether can be given. : : 

When the question is whether-an alienation was for 
the purpose of defeating or delaying the creditors, if 
it is proved satisfactorily that only a small portion of 
the consideratian recited in the document did really 
pass, it isopen to the Oourt to come tothe conclu- 
sion that the transaction was intended to defeat or 
delay creditors. In sucha case the proper order of 
the Court should be to set aside the transaction as a 
whole, because the transaction which 'is intended to 
defeat or delay creditors cannot be good in part and 
bad in part, and in so setting aside the alienation, 
the Court cannot allow a charge in favour of the 
alienee even to the extent ofthe consideration which 
actually passed. ` 

hen a person buys property or gets a mortgage 
of property for a consideration which is far short of 
that mentioned in the document, it cannot be said 
that he is a bona jide alienee or mortgagee. - 


Second appeal against a decree of the 
District Court; North Arcot, in A.S, No. 88 
of 1923, preferred against that of the Court’ 
of the Subordinate Judge, Vellore, in O, 8, 


‘No, 76 of 1921. 


Mr. P. S. Narayanaswami Tyer, for the 


“Appellants. 


„Mr. Viswanatha Aiyer, for the Respond- | 
ents, : 


- SUDGMENT.—The only point in the 
second appeal_is whether the let defendant 
is entitled to. a charge in respect of the 
amount of consideration for Ex, IV which 
was found to lave passed. ‘Exhibit: IV was 
executed for a nominal consideration of 
Rs. 2,660 and the consideration found to 
have passed was only Rs. 1,044-15-0. More 
than Rs. 1,000 was not paid by the Ist de- 
fendant towards the discharge of certain 
debts due. from his mortgagor. The Dis- 
trici Judge has definitely found that Ex, IV 
was executed without consideration in part 


“and presumably with intent to defeat or 


‘deley the creditors of defendants Nos. 2 
and 3, viz., the plaintifs. But he allows a 
charge in favour of the Ist. defendant in 
respect of the consideration which? he finds 
to have been paid, When the finding clear- 
ly is that the document was executed with 
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intent to defeat or delay the creditors, it 
cannot be said that the District Judge 
found the intent only on-the part of the 
alienors and not on the part of the alienee. 
-` Mr. Viswanatha Iyer strongly urges that so 
faras his client was concerned there is no 
finding that he-was a party.to the conspiracy 
to cheat the creditors of the mortgagor. 
But the finding. is- in general terms and 
when it is found that a good portion of the 
consideration-for the document was not 
paid -by the lst defendant he cannot be said 
in’ any sense to be a bona fide alienee for 
full consideration, When a person buys prò- 
perty or getsamortgageof property fora con- 
sideration whichis far short ofthat mention- 
ed-in the document, itcannot be said that he 
iga bona fide alinee or mortgagee. No doubt 
where there- are no creditors ta be defeated 
or-delayed, the mortgagor or alienor could 
insist upon payment of the unpaid portion 
of the considération. Where thé question 
is:whether the alienation was for the -pur- 
pose‘of defeating or delaying the’ creditors; 
if it is proved satisfactorily that only a por- 
tion of the consideration recited in the 
document did really. pass,it is open to the 
Court to come’ to the conclusion: that- the 
transaction was intended to defeat or delay 
creditors, The finding being clear -on this 
point, it‘is not open to the Ist defendant to 
contend that he is a bona fide lender to the 
extent of the consideration found to have 
passed, In such a case the proper order of 
the Court should bé toset aside the transac- 
tion as awhole, because the transaction 
which isintended todefeat or delay creditors 
cannot be good in part and bad in part. We 
may in this connection refer to Punyam 
Viswanatha Reddi v. Galiraja Venkata Red- 
dı (1) to: which one of us was a party. - 

The second appeal is allcwed and- the 
plaintiff's suit is decreed with costs through- 
out. 

“VAN, V. 

A. N. A. 


(1) 99 Ind. Cas. 709; 25 L. W. 223; (1927) M:W. N. 
1, A. L R. 1927 Mad. 278, 


Appeal allowed. 
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MADRAS HIGH COURT. 
SECOND Civit Appgar No. 1065 oF 1923. 
April 18, 1927. : 
Present :—Mr, Justice-Odgers and Mr, 
Justice Devadoss: 
KULANDAI VELU PILLAI—Puawwtirr— 
APPELLANT 
versus 
VENKATARAYAR AND anoTBER— 
Derenpants Nos. 2 AND 3—RssponDENTs\- 
Deed—Document executed nominally, whether can be 
relied on as gift. 
, The executant of a documeni executed with one 
intention cannot by change of mind utilise that 
document for a transaction of a wholly differént 
character. [p. 653, col. 1.] ‘ 
en a document is executed nominally without 
any intention of .conveying title in favour of any 
person, it cannot afterwards be used for the purpose 
of conveying title merely because one of them 
changes his mind and wants the document to be opera- 
tive as areal transfer. [ibid.] 


Second appeal against the decree of the 
Court of the First Additional Sub-Judge; 
Madura, in. A; S. No. 8 of 1922 (A. S. No, 247 
of 1921, District Court, Madura), preferred 
against that of the Oourt of the District 
Munsif, Tirumangalam, in O. S:-No:517 of 
1920. (O, 8. No. 987_0f1919, Periakulam, 
District Munsif’s Court). 


“Mr. V. S. Vaz, for the Appellant, : 
Mr.-A. S. Srinivasa Ayyar, for the. Re- 
spondents. . 


f JUDGMENT. 

Odgers, J.—This was a suit brought 
by oùe Kulandavelu Pillai the adopted son 
of Muathukumara Pillai for the recovery of 
possession of the suit lands which as- he 
alleged had been trespassed upon by the 
2nd defendant in October, 1914. The appeal 
really hinges on the effect, if any, to be given ` 
to Ex. I. Exhibit I purports to be asale-deed, 
dated 8th June, 1899, executed by Muthuku- 
mara Pillai in favour of his son-in law Rama- 
swami Pillai, the 1st defendant, and as alleged 
by the plaintiff was a benami sale-deed with- 
out consideration. It was executed for 
certain purpose set out in para, 5 of the 
plaint. The defence of the Ist defendant 
was that the sale-deed, Ex. I, was a perfectly 


- valid deed and a proper price had been 


paid for the lands in question. The finding 
of the District Munsif is that no considera- 
tion was paid by the lst defendant for Ex. I 
and that when it was executed it was intend- 
ed only to bea nominal transaction. That 
being so, the learned District Munsif went 
on to find that in spite of these findings 
Ex. I could he used long afterwards, name: 


e 


-ing no legal effect. 
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defendant, his son-in-law by 
which was 
‘nominal transaction but which had ceased 


to be such and which had been given effect 


to’ either before-or about the time of the 
adoption of the plaintiff. There is some 


evidence -that the father-in-law Muthu- 
kumara Pillai did intend to benefit his ’son- 
in-law and his: daughter-in some way, for 
instance, he effected a change of patta with 
the Revenue Authorities and gave them pos- 
session of the lands; Exhibit I was executed, 
as found, with thejintention of being a purely 
nominal transaction, that is to say, of hav- 
Can it then be said 
that the. executant of the nominal transac- 
tion, by a. change of intention can. after- 
wards use it fora transaction which would 
be valid in law? In myopinion, there are 
several. very obvious objections to. the re- 
employment, if one may so call it. ofa docu- 
ment ofthis description. There are evasions 
of the stamp law, the Registration law and 
the fiction that you are to regard the recitals 


in Ex, I as non-existent and as conferring. 


what is practically a gift on the person to 
-whom Ex. I is handed over. ‘ We have been 
.shown no authority by which the executant 
of adocument executed with one intention 
“can. by change of mind utilise that docu- 
ment for a transaction of. a:wholly different 


character.. There is another. very short objec- 


‘tionto this second appeal and that is this, that 
‘this case. was nevér set up in the pleadings 
or the issués but has apparently been found 
by both the lower Courts from motives of 
sympathy- with the daughter and son-in-law 
of Muthukumara Pillai. It seems to me 


| that such -is out of place in a second appeal 


and we must strictly confine ourselves to 
the question of law that has been raised 
and for which, as Isay, no authority has 
been cited. A case has been quoted by Mr. 
Vaz the learned Counsel for the appellant 
from Bat Motivehoo v: Purshotam Dayal (1) 


an expression of opinion ofSir Lawrence Jen- ` 


kins on page 315* which is perhaps as near 
asone will get to anything in the reparts, 
The cases on gift or long possession amount- 
ing to evidence of gift quoted by the leern- 
ed-Vakil for the respondents do not seem to 
me to have any bearirfg on the present case 
where the evidence given on the perfectly 
straightforward and’ simple cage sêt up in 
(iy 29 B. 306; 6 Bom, L. R. 975; 
“Page of 24 B,—[Ad,] 





JAGDIP SINGH v. FRANGI SİNGH. 
ly, in 1910 to confer’ a good title on 
-the Ist 


-way of gift or -rather to give effect to 


-& document originally a 


.ment to be operative. 


. tioned whether the document’ was 


‘of j 
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` the pleadings and the issues has been’ mis- 


‘directed by both the lower Courts to this 
finding of a re-utilisation of Ex. I for giving 


-it the effect of a gift deed. For these reasons, 
- I think the second appeal must be allowed 
"with costs throughout. f : 


Devadoss, J.—I agree. I only wish to 
add that when a document is executed with- 
outthe intention of conveying title by 
ons person in favour of anothér, it can- . 
not afterwards be used for the purpose of 
conveying title merely because one of them 
changes his mind and wants the docu- 
: When a document 
is once executed as a nominal document, 
that is to say, without intendtng to éonvey 
any. title, it cannot aftarwards be ueed. 
for the purpose of conveying title. © ` 7. 
V, N. V. i Appeal allowed. 

PATNA HIGH COURT. 

APPEAL FRoM ORIGINAL Duceze No; 227 

f or 1924. | 
“May 18, 1927, 
Present :—Mr. Justice Ross and Mr.-Justice 
`” Kulwant Bahay. 
JAGDIP SINGH AND OTHERS—PLAINTIFES, 


-—APPELLANTS l 
versus” ; 
FIRANGI SINGH AND OTHERS—DEFENDANTS 
— RESPONDENTS. i 

Stamp Act (II of 1899), s. 86—Document: admitted 
after objection—ddmissibility of document, whether 
can be questioned subsequently. ; 

Once a document ‘has ‘been admitted in evidence ` 
the admission of such a document, cannot be ques- 
admitted with 
objection or without objection. The operation of 
s. 36 of the Stamp Act is not confined to cases where. 
a document has been admitted without objection. [p. 
654, col. 1.) te ` 

Appeal from a decision of the Subordi- 
nate Judge, Patna, dated the,27th August, 
1924. ` EA 

-Mr. N:C. Sinha (with him Mr. N. C. 
Ghosh), for the Appellants. , 

Mr.S, M. Mullick (with him Messrs, Mu- 
hammad Hasan Jan and S. Deyal), for the 
Respondents.. S 

JUDGMENT. 


Kulwant Sahay, J.—The suit out of 
which the present appeal arises was institut- 
ed by the plaintiffs-appellants for partition ° 
joint family properties, their share being 
Banna. I r 
The defence of the defendants was that 
there had. been a‘ previous partition - ofall 
the joint family properties in Assin, 1329 


_and a fresh partition could not be effected, 


The learned Subordinate Judge hag given 


7 
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effect to the contention-of the defendants 
and has dismissed the suit. 

The learned Advocate for the appellants 
does not very properly contest the findings 
of the Subordinate Judge on the merits: 
in fact the evidence seems ‘to de sverwhelm- 
ing in support of the; findings of fact 
-arrived at by the learned Subordinate 
Judge. The learned Advocate has, however, 
. taken an objection to the effect that 
Ex. B which purports to be a list show- 
ing the allotments of the proverties to the 
plaintiffs and the defendants is either a 
deed of partition or an award. If it isa 
deed of partition, the document is invalid 
for want of registration ; if itis an award, 
itis invalid for want of stamp duty, and 
-in either case the document is not admis- 
sible in evidence, and if this 7document is 
excluded no oral evidence is admissible. 

Now looking at the document, Ex, 
B, it is clear that it is not a deed of 
partition, it is not a document execut- 
ed by anybody, it is not signed by the 
parties to the partition, and it can in no 
sense be treated asa deed of partition. It 
may be treated as an award of the arbitra- 
‘tors who effected the partition and it ought 
to have been “stamped with the proper 
stsmp duty. But the document has been 
ad .witted by the learned Subordinate Judge 
in evidence and s. 36 of tke Stamp Act 
provides that where an instrument has been 
admitted in evidence, such admission shall 
not, except as provided in s. 61, be called 
in-question at any stage of the same suit 
or proceedings on the ground that the in- 
strument hes not been duly stamped. 

It is contended that objection to the 
admissibility of the document was taken 
before the learned Subordinate Judge and 
s. 36 would *apply only to cases where a 
document is admitted without. objection, 
There seems to be no justification for this 
contention. Section 86 is quite clear that 
once a document is admitted in evidence, 
the admission of such a document cannot 
be questioned whether the document was 
‘admitted with objection or without 
objection. It is, therefore, too late now 
for the learned Advocate for the ap- 
pellant to contend that the document 
cannot be used as evidence in this appeal, 

The learned Advocate for the appellant 
then refers to a passage in the judgment of 
the learned Subordinate Judge where it is 
stated that the defendants stated before 
„him that they were ready to take for them- 
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selves the share given to the plaintiffs and 
that the plaintifis were at liberty to take the 
shares given to them and he says that such 
exchange ought to be made now. The 
offer was made to them in the Court below 
and the respondents refused to accept the 
offer. Nowit is too late for them to compel: 
the defendants to exchange the shares. 
There is no substance in this appeal and 
it must be dismissed with costs. l l 
Ross, J.—I agree. | 
A. N. A... Appeal dismissed. 


RANGOON HIGH COURT. . 
SPECIAL SEconp O1vIL AppgaL No. 294 
oF 1927. 

August 24, 1927. 

Present :—Mr. Justice Baguley. 

U SOE—PLaInriFF—APPELLANT 

versus i 
MAUNG NGWE THA AND oTHERS— 
DEFEN pANTS—RESPONDENTS, 

Malicious prosecution—Suit for damages—Plaintiff, 
whether bound to prove his innocence—Points to be 
proved by plaintiff. 7 

In a suit for damages for malicious prosecution the 
plaintiff is not bound to prove his innocence, Heis 
bound to prove only, (i) that he was prosecuted by 
the defendant, (ii) that the proceédings terminated 
in favour of the plaintiff, iffrom their nature they 
were capable of so terminating, (iti) that the pro- 
secution was instituted against him without reason- 
able and probable cause, and, (iv) that it was due to 
a malicious intention of the defendant and not with a 
mere intention of carrying the law into effect. [p. 655, 
cols. 1 & 2.) 

Balbhaddar Singh v. Badri Sah (2), followed. 

Padashim v. Maung Lun (1), not followed. 


Mr. Shanmugam, for the Appellant, 

Mr. Thet Tun, for the Respondents. 

JUDGMENT.—This is an appeal arig- 
ing out of a suit for damages for false 
and malicious prosecution. The plaintiff- 
appellant, U Soe, was thugyi of Kyauk- 
tan, the most southern portion of Moul- 
mein. This quarter appears to have been 
a hot bed of rice thieves, and special 
measures were taken against them. The , 
Criminal Investigation Department with - 
the aidof U Soe arrested mauy of them 
and they were sent up for trial. U Boe 
appeared asa witness forthe prosecution, 
‘Many of them were convicted. After this 
the respondents, who were some of the 
witnesses for the defence in the casé 
against the rice thieves, filed a petition 
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before the Sub-Divisional Magistrate, Moul- 
- mein, asking that action should be taken 
against U Soe unders. 110, Oriminal Fro- 
cedure Oode, on the ground that he habitu- 
ally harboured thieves and bad characters. 
The Sub-Divisional Magistrate opened pro- 
ceedings which terminated in the release 
of U Soe. The respondents then made a 
further application in revision to the Sas- 
sions Judge, and the application was dis- 
missed. U Soe then filed the present case 
against the respondents for Rs. 1,000 
damages for false and malicious prosecu- 
tion. The Township Judge gave him a 
decree for Rs. 450, An appeal was filed to 
the District Judge, who allowed the appeal 
and dismissed the case with costs in bath 
Courts. It is against this appellate decrze 
that the present appeal has been filed. 

The District Judge allowed the appeal 
on one ground, namely that the appellent 
had failed to prove his innocence, In so 
doing he followed the decision of the late 
Chief Court of Lower Burma in Padaskin 
v. Maung Lun (1). In this ruling it is 
laid down that in a case of this kind the 
plaintiff Has to prove four points :— 

(i) that he was innocent of the crime 
alleged ; 

(ii) that his innocence has been pro- 
nounced by a competent tribunal ; 

(iii) that there wasa want of reasonable 
and probable cause for the prosecution ; 


an 
(iv) that the proceedings against him had 
been initiated in a malicious spirit, i.e., 
from an indirect motive and not in further- 
ance of justice. 
This is the latest published ruling of the 
Chief Oourt of Lower Burma and no ruling 
- of the Rangoon High Court on the subject 
has been published. ae 
It can, however, no longer be considered 
good law. There is a recent decision of the 
Privy Council Balbhaddar Singh v. Badri 
Sah (2), which lays down the points which 
should really be proved by the plaintiff, 
They are:— . 
(4) that he was prosecuted by the defend- 
ant} 
(it) that the proceedings complained of 
terminated in favour of the plaintiff, if from 


(1) 29 Ind. Cas, 888; 8 L. B. R. 78; 8 Bur. L. T. 69. 

(2) 95 Ind. Oas. 329; 300. W.N. 866; 1 Luck. 215; 
24 A. L. J. 453; 30. W. N. 499; A.I. R. 1926 P. O. 
46; 430. L. J. 521; 28 Bom. L. R. 921; (1926) M. W. 
N, 482; 51M, L, J, 42; 29 0.0, 163; 7 P, L, T.-591 
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their nature they were capable of so 
terminating ; 

(iii) that the prosecution was instituted 
against him without any reasonable and 
probable caùse ; and 

(iv) that it was due to a malicious 
intention of the defendant and not with a 
mere intention of carrying the law into 
effect. 

Viewed inthis lightit is clear that the 
learned District Judge, who had not the 
Privy Council ruling before him, erred in 
holding that the plaintiff must fail, be- 
cause he had not proved his innocence, 
There is no doubt whatsoever that the 
plaintiff has proved by the production of the 
records of the Sub-Divisional Magistrate's 
Court that he was prosecuted by the de- 
fendants and that the proceedings termi- 
nated in his favour. It.will then be ne- 
cessary to see whether the prosecution wag 
instituted. without reasonable and probable 
causa, and that it was due to a malicious 
intention on the part of the defendants, 
and not with the mere intention of carry- 
ing the law into effect. The Township 
Judge in his judgment has found both 
these points in the-plaintiff’s favour. The 
lower Appellate Court has not come to any 
finding with regard to them, because in. 
view of his finding with regard to the ` 
second point it was unnecessary. It seems 
to me that the trial Court was quite correct 
in its findings on these two points, It is 
possible, as has been suggested, that the 
plairtiffs record in the past may have con- 
tained one or two doubtful episodes, but. 
at the time that the respondents filed their 
petition againsthim before the Sub-Divi. 
sional Magistrate he had définitely come 
out on theside of law andorder. He had 
been assisting the Police in rounding up 
the rice thiéves, who were infesting the 
village, and had procured the conviction 
of anumber of them. Proceedings under 
s. 110, Criminal Procedure Code, have 
got to deal. with a man’s existing character 
and habits, not with anything he may have 
done in the more or less remote past, The 
defendante themselves had been witnesses 
for the defence in the rice theft case and 
prima facie one wouldlook with suspicion. 
on acase brought by them against one of the 
principal witnesses for the prosecution, 
charging him with being an habitual ` 
harbourer of thieves. In view of the judg- 
ments of ths.Sub-Divisional Magistrate and 
the Sessions Judge, it was, in my opinion,. 
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clearly incumbent upon the defendants to 
show that they had reasonable and pro- 
bable cause for filing their application to 
the Sub-Divisional Magistrate. They pro- 
duced four witnessesto doso. The first 

witness, ‘San Po, is a self-confessed thief, 
who was an approver in she rice theft 
case, He admits that heis on bad terms 
with theheadman and kicked him in the 
presence of the Township Officer, for 
which he was convicted. He has also been 


sentenced to five years’ rigorous imprison- . 


ment in a da cutting case and has been 
fined for another aseault. He inspires no 
confidence. 

The second witness, Bo Cret, was also 
arrested in the rice theft case. He has 
been convicted for another theft and con- 
fessed in the rice theft csse, but appa- 
rently his confession was not believed, for 
he was discharged in it. He also has 
other convictions against him. 


The third defence witness, Kwan Sone, 
also states that he was one of the rice 
thieves, although he was discharged in that 
case. He says that the headman lent him 
‘Rs. 50to buy stolen rice, but there is 
nothing beyond his bare statement to 
rove it. | 
“The fourth defence witress, Po Ti, is 
another approver in the rice theft case, 
He says that he does not know whether the 
headman knew ofthe dealings in stolen 
vice and he forgets whether he ever paid 
- him anything in connectior withthe rice 
theft case. 
-" In view of the fact that the defendants 
were all witnesses on behalf of the rice 
thieves themselves, I am quite unable to 


place any credence in their witnesses. I- 


must hold “that the defendants have failed 
to show that they had reasonable or pro- 
bable cause for filing their application 
against the plaintiff, and I am in entire 
agreement with the learned District Judge 
who, when passing orders as Sessions Judge 
in the criminal revision case, stated that 
the action of the then petitioners came 
more out of hostility on their part to the 
headnian than of any interest for the benefit 
of the public. 


As regards the damages ewarded by the 
Township Court, itseemst> me that the 
Township Judge fixed them on a very 
moderate scale. I, therefore, set aside the 


decree €f the District Court and restore the. 
decres of the Township Oourt, giving the 
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plaintiff Rs. 450 as damages. The respond- 
ents will pay the appellant's costson that, 
amount throughout. 


A. N. A. Decree set aside. 


—_— 


ALLAHABAD HIGH COURT. 
Sgconp Civin Appaan No. 1153 oF 1925, 
June 23, 1927. 

Present:—Mr, Justice Mukerji and 

Mr. Justice Ashworth. 
MOHAMMAD SHER KHAN AND 
oTHERS—DEFENDANTS—APPELLANTS 
versus 
BHARAT INDU AND oTHESS—PLAINTIFFS , 
— RESPONDENTS. . 

Co-owners—Abadi—Construction of building and 
transfer by co-owner in sole possession—Right of other 
co-owners to sue for joint possession—Transfer, effect 
of—Sole possession, whether confers title—Custom, 
validity of. i 

If co-owners of the abadi under some arrangement- 
remain in separate possession of a certain site, this 
does not give the’ other co-owners a right to sue. 
But if the co-owners in possession construct a build- 
ing on the site, the other co-owners may sue for 
demolition of the building and for joint possession, 
provided that they doso within a reasonable time. 
[p. 657, col 1.] 

The right of co-owners to sole possession is a right 
which continues only solong as they possess them- 
selves and such a right is consistent with the other 
co-sharers’ title.” If, however, the co-sharers transfer 
to a stranger, this amounts to a denial of the title of 
their co-owners and is inconsistent with that title. 

_ Such a transfer gives the co-owners a right to ‘sue 
fora declaration that the transfer is invalid against ` 
them. It also gives them a right to sue for joint 
possession with the transferors and ejectment of 
the transferee; for the transferee gets no title to pos- 
session by the transfer. [p. 657, cols. 1 & 2.] 

A custom whereby a co-owner can by reason of 
mere separate possession claim an absolute title is 
a custom which would be inconsistent with the very 
status of co-ownership and as such cannot be re- - 
cognised. [p. 657, col’ 2.] 

Second appeal from a decree of the 
Additional Subordinate Judge, Farrukhabad 
at Fatehgarh, reversing that of the Munsif, 
Farrukhabad. ' 

Mr, Peary Lal Banerji, for the Appel- 
lants. ; 

Dr. K. N. Katju, for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit brought by the plaintiff- 
respondents. They gued for possession of 
acertain site.in the abadi. The abadi is 
the unpartitioned property of the plaintifs 
and-defendants Nos. 1 to 3. Some years ago, 
défendants Nos 1 to.3, who along with one: 
Afaal-un-nisaa Begum were at tho time in 
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solé possession and opcupation. of the land, 
built two shops on- it. The plaintiff 
‘brought a suit for recovery of joint posses- 
sion on the ground that the building by 
their co-owners was unlawful. Their suit 
was dismissed by the trial Oourt. On 
appeal, however, they obtained a decree 
againstdefendants Nos.1, 2 and 3, but failed 
to join as respondent Afzal-un-nissa Begum. 
‘The consequence was that they never 
succeeded in executing the decree. i 

In the present suit their failure to execute 
that decree was pleaded as somehow barring 
the plaintiffs from bringing the present 
suit. The trial Court allowed this objection. 
‘The lower Appellate Court has rejected it 
and given the plaintiffs a decree for joint 
‘possession, The present: suit is based on 
the fact that the defendants Nos. 1 to 3 have 
transferred the site along with the build- 
ings to defendant No. 4,a stranger, Their 
plea is that the sale to a strarger has 
constituted a new cause of action. 

The law on this subject does not appear 
‘tous open to doubt. If co-owners of the 
‘abadi under some arrangement remain in 
‘separate possession of a certain site, this 
does not give the other co-owners a right to 
‘sue. But if the co-owners in possession 
construct a building on the site, the other 
‘co-owners may sue for demolition of the 
building and for joint possession, provided 

“that they doso within a. reasonable time, 
In this case it must be held that the de- 
fendants-Nos, 1 to 3 were entitled to occupy 
‘the site and the buildings in’ sole posses- 
‘sion. The plaintiffs had. failed in the 
previous litigation to get a decree against 
-Afzal-un-nisa Begum, and as her right, 
‘could not be separated from that of defénd- 
-ants Nos. Eto 3, this in effect meant that 
the plaintiffs had failed to disturb the sole 
possession of the defendants Nos. 1 to.3 of the 
-Bite and of the buildings. That litigation, 
-however, merely - affirmed in the defendants 
aright to retain possession. It gave them 
no right to transfer possession to a stranger. 
‘The right of co-owners to sole possession 
-isa right which continues only so long as 
-they possess themselves and such aright 
is consistent with the other co sharers’ 
‘title... -If, however, the co-sharers transfer 
‘to a stranger,- this amounts - to-a denial of 
“the title of thein-co-owners and is incon- 
‘sistent with that- title. Such a transfer 
«gives the co-owners a right to sus for a 
“declaration that the transfer is invalid 
‘against them, It also giyesthemaright to sue 


ea 
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for -joint possession-. with-the- transferors 
and ‘ejectment of the transferee; for the 
transferee gets no. title to possession by 
the. transfer, Again the transferors by 
‘reason of the -transfer and delivery of 
‘posséssion to the transferee must be deemed 
to. have left the plot vacant. -The co- 
owners thereupon acquire a right to joint 
‘possession “and the transferors can no 


-longer plead aright to separate possession 


‘themselves acted. _ 

“A plea of custom was set up by the 
defendants, We agrée with the lower 
‘Appellate Court that a custom whereby a 


in contravention. of which right they have 


co-owner can by reason of mere separate ' 


possession claim an absolute title is a 
custom which would be inconsistent with 
the very status of co-ownership ‘ and as 
such cannot be recognised. $ i 
For the foregoing reasons we consider 
that the decision of the lower: Appellate 
Court was correct and dismiss this appeal 
with costs. 5 
A, N. A, 


Appeal ‘dismissed; 


banana < 


MADRAS HIGH COURT. : 
Orvit Revision Patirron No. 283 or 1926, 
© * October 19, 1927, i 
Present -—Mr. Justice Devadoss, 
` Toe SECRETARY’ of STATE for 
INDIA ın COUNOIL REPRESENTED BY- 
Tas EXBOUTIVE ENGINE ER, 


GODAVARI HEAD WORKS DIVISION, 


DHOWLESWARAM-— Parivionsr 


VETSUS - 
S5. RANGASWAMI & 00. MADRAS—..” 
RESPONDENTS. 

Contract Act (IX of 1872), ss. 69, 70—Agreement to 
deliver coals free on rails—Consignment under 
freight system—Consignee paying freight charges to 
failway—Surt by consignee against contractor for re- 
covery of freight paid, maintainability of. 

The defendant entered into a contract with the 
Executive Engineer of Godavari for the supply of 
a certain quantity of coal, to bs consigned from @ 
colliery in Bengal. The agreement was that the 
coal should be supplied free on rails at Rajahmun- 
‘dry. -The consignments of. coal were received under 
freight system under which the consignes. was to 
pay the freight. No freight was: paid at the time 
the coal was taken delivery of, but after some 
months the “Railway ‘Administration wrote to the 
‘Government of Madras to’ pay 
-freight and the amount- was paid by the Govern- 
ment. In a suit for recovery of the amoant of freight 
paid by the Government to the Railway Adininistros 
ion from the contractor + | i -° 


thé amount ‘of . 


658 
` Held, (1) that when the coal: was brought to 
-Rajahmundry without paying the freight, it was open 
to the Executive Engineer to have rejeczed the coal 
as under the terms of the contract the delivery was 
to be freeof charges at Rajahmundry; and not hav- 
-ing done that, he was not ‘entitled to claim fiom 
the defendant the amount of freight which he paid, 
„since his right extended only to rejecting the coal 
and not to claim any charges that he chose to-pay 
to a third person, namely, the Railway Administration; 
‘Tp. 658, col. 21, 

__ (2) that the Executive Engineer or the Secretary of 
State was in no way interested in paying the fréight 
on. behalf of the defendant and that neithe- s. 69 nor 


 8..70 of the Contract Act applied and the suit was 


liable to be dismissed. [ibid.] : 
Petition, under s. 25 of Act IX of 1887, 
-Praying the High Oourt to revise the decree 
‘of the Court of the Subordinate Judge, 
Rajahmundry, in 8. C. S. No. 223 of 1925. 


Mr. P. Venkataramana Rao, Government 
Pleader, for the Appellant. 

Mr. N. Chandrasekhara Iyer, for the Re- 
spondents. 


“- JUDGMENT.—This is an application 
to revise the decree of the Subordinate 
Judge of Rajahmundry dismissing a suit 
. bythe Secretary of State for a sumof money 
said to be due by the réspondent to the pe- 
` titioner., The main contention urged by 
Mr, Venkataramana Rao, thelearned Govern- 
ment Pleader, is that. the respondent did 
not pay freight for the coal supplièd and 
the petitioner is entitled to recover it from 
the respondent. The facts are, the respond- 
ents Rangaswami &-.Oo., Madras, entered 
into a contract with the Executive Engineer 
of Godavari for the supply of a cerzain quan- 
tity ofcoal. The coal was consigned from a 
‘ colliery in Bengal and the contract was that 
the coal should be supplied free on rails at 
Rajahmundry. The consignments of coal 
were received under freight system under 
which the consignee was to pay the freight, 
.No freight was paid at the time the coal was 
taken delivery of but after some months 
the Railway Administration wrote to the 
Government of Madras to pay tke amount 
of freight. After some correspondence 
theamount was paid by the Government. 
This suit is brought for the purpose of re- 
covering the amount of freight paid by the 
Government to the Railway Administration 
from the respondent. The question is, 


whether the Secretary of State is entitled. 


to recover this amountfrom the raspondent. 
. Mr, Venkataramana Rao strongly con- 
‘tends that his case gcomes within-s, 69 or 
«70 of the Contract Act, that the respondent 
was bound to pay the freight and inasmuch 
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as he did not pay the freight he is bound to 
make good the amount to the plaintiff. The 
finding of the Subordinate Judge is that the 
amount of freight was not paid by the res- 
pondent tothe Railway Administration. The 
question is not whether the respondent paid 
the freight to the Railway Administration or 
not, but whether he is liable to the plaintiff 
for the freight. Under the contract the. re- 
spondent was to deliver the coalfree on rails, 
that is to say, without Government having 
to pay anything for freight. When the 
coal was brought to Rajahmundry without | 
paying the freight, it was open to the Exe- 
cutive Engineer to have rejected the coal as 
under the terms of the contract the delivery 
was to be free of charges at Rajahmun- 
dry; not having done that, he is not entitled 
to claim from the respondent the amount.of 
freight which he paid, for his right extend- 
ed only to rejecting the coal and not to 
claim any charges that he chose to pay.to.a 


third person, namely, the Railway Adminis- 


tration, Section 69 of the Contract Act says 
that a person who is-interested in the pay- 
ment of money which another is bound by ` 
law. to pay, and -who, : therefore, pays it, is 
entitled to be reimbursed by the other. The 
contention of Mr. Venkataramana Rao is, 
thatthe Executive Engineer was interested 
in paying the amount which the defendant 
was bound to pay.to the Railway Adminis-- 
tration. Iam unable to accept this conten- 


“tien.” The Executive Engineer or the Sec- 


retary of State wasin no way interested in 
paying the freight on behalf of the defend- . 
ant, because under the contract the defend- 
ant wasto pay the freight and deliver the 
coal free on rails at Rajahmundry, If he 
did not choose to do so, the Secretary of 


State was inno way interestedin seeing that 


the amount was paid. Therefore, s. 69 has 
no application to the present case and 
s. 70 cannot apply as it cannot be said 
that the plaintiff did anything lawfully 
for the defendant and the defendant 
had the benefit of. it, As I said, the 
right of the plaintiff was to have rejected 
the coal when it was not delivered free on 
rails. All this trouble has -arisen owing to 
the fact that at the time of delivery the 
Executive Engineer or the person respon- 
sible for it overlooked, the fact that 
freight was payable. The mere fact that 
owing to oversight or senselessness of the 
plaintiff's officers certain amount of money: 
was collected from him, is no ground forf, 


making the respondent liable for the” 


a 
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r i. oe. hae Se plat É 
amóünt:- “At best, the: plaintiff was anly.a 
volunteer so far a3 this payment is concsra- 
ed and, therefore, is not entitled to. recover 
it from the respondent. Bt sees 
- There isno other point in the ‘case. The. 
civil revision petition is dismissed with“ 


es 


‘in proeéduré the’ petitionercomplains that- 
“he h_s beén assessed most arbitrarily with-- 
out reference to facts and. figures.” Mr. 
Kesava Ayyangar argues for him that no. 
assessment which is.incorrect does in subi: 
stance and effect. comply. with . thé provi-, © 


costs, `- : a i À sion oz.the Act, that an incorrect assessment 
Y. N. V. _ Petition dismissed. has m ‘legal, basis. - If ‘that argument iis.. 
A. N. A; kk di i 


, accepid,, then s. 354 (2) -of the “Act.is "io, 

s `- protection against a suit of any person who - 
is nc in. complète agreement -with the .. 
Municipal Council’ about the justice of his - 
assessment. I have no doubt that the sub-— 
section was intended to- provide real pro-. 
tection to the Chairman and the Council and . 
that is effect is that, when they have pro- ` 
ceded in the matter of assessment in. ac- 
cordance with the Act, no suit will” lie. 
against them even if-their actual decision ~ 
is wrcag. A disappointed assessee certain-. , 
ly cannot escape the bar against his suit by” 
describing’ the action -of the Council or the”, 
Ohair-nan as arbitrary or by using any other... 
strong language. ee ee oe Si 

. ‘This petition is, dismissed with costs:.° - 

UNV ` | Petition dismissed,” . 


. MADRAS HIGH COURT. . 
O:viL Revision Pzrrrion. No. 649 oF 1926,. 
:..°* . “October 28,1927, ; `> - - 

: Present:—Mr. Justice Reilly. 

APPU L: R. M.LAKSHMANAN OHETII 
REPRESENTED BY HIS AUTHORISED AGENT R, 

~ GOPALA AYYANGAR—Pramtirr— | 


-. PETITIONER. © © .-, 


oie oira ~ . .versus ono: pe 
‘Taz MUNIOIPAL COUNCIL, TRICHI- `| 
NOPOLY, REPRESENTËD:BY ¥TS-PRESENT. ~~ 
Ouateman RATNEVELU TEVAR—~_ 
~ > TDREANDANT—RÈSPONDENT,. aof a Se 
Madras. District Municipalities Act (V of 1920) .. 
$ 854, (2)—Wrong assessment—Suit for réfund, whether o 
128. > a Pee ah = Aa an d 4 ee n 
-Sub-s. 2 of 5. 354 ofthe Madras “District. Munici-  * Skee OPE TER e 
palities Act was intended to`provide` real pròtéction -` rd os Se MB ee 
to the Ohairman and the Municipal Council ‘and. its 


4 


note, 


effect is that, when they have procéeded in the 
matter of assessment in accordance with the Act, no- 
suit will lie against them for-récovery of the amount - 
of assessment collected even if their actual decision is 


~NASPUR JUDICIAL COMMIS=« 
~ SIONER’S COURT. `` 
Second Orvin APPBAL No. 541 or 1926, 
- ' November 10, 1927. a 
>resent:—Mr, Prideaux, A. J. O. 
Muzammat BANI BAI—Dzsrenpantr— 
: i APPELLANT - 
ž - . versus ae 
MAAADEO—Puatntiee—*ReEseonvEnt, 
‘Pract=e—Deeree for relief not sought, legality of | 
—Sutt por lambardari, hag—Decree for muccadami : 


wrong. : š É pi 

. ` Petition, under s. 25 of Act IX of 1887, .. 
praying the High Court to revise the decree: - 

of the Court of Small Causes at” Trichino- 
poly; in 8. O. 8. No. 3336 of 1925; ; 

` - Mr. R: Kesava Iyengar, for the Petitioner. 

- Mr. P. Venkatramana- Rao, for the Re- 

--spondent. - ; KANG 


JUDGMENT.—I agree with the learn- - 
ed Small Oause Court Judge that the peti- 
tioner’s suit is barred by s. 354 (2) of the- 
Madras District. Municipalities Act. -The . 
allegations in the plaint are consistent with 
the provisions of the Act having been com- 


plied with the substance and effect. It is - 
alleged that when the petitioner appealed | 


against his assessment, no order on his 
‘appeal was communicated to him, That, 
if so, was discourtéous. But there appears 
to be no provision in the Act or the rules 
under it requiring the decision on such an 
appeal to be communicated formally to the 
appellant, Apart from that alleged defect 
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-Where a plaintif claims a certain amount as 
ldmbard=ri hag he cannot be given a decree for the. 
emount -s muccadami hag. l : 

“A Court should not grant a relief which is not 


cought Dr by the plaintiff nor finda case which 
bas not >een tried. : | 


Appeal against the decree -of the Addi- 
tional District Judge, Wardha, dated -the | 
22nd July, 1926, in Civil Appeal No. 54 of- 
1926. l aya e 
“Mr. 4. B. Niyogi; for the Appellant. 

` Mr. 4. R. Bobde; for the Respondent, _- 
. SUDGMENT.—The plaintiff in -thig 
suit eleimed from the defendant his lam-.. 
bardar: hag for the years 1331 to 1333 Fasli; 


vA 


660; - 
The ¢ éase was tried and a decree was given. 
im-favour of the ~plaintiff ‘for’ Rs. 58-6 6.. 
. On appeal it. waa discovered that it was not. 
- the" lambardari hag’ which the plaintiff 
sébald claim but the muccadami hag quite 
. a different: thing. The lower Appellate 
ih Court’ 8 order-sheet of 15th May, 1926, runs; 
'Agregards ground No. 1,. 
urges that his claim to fiveper cent, is based 
on ‘beinga muccadam and nota lembardar, 
` though the point was not made clear in. 
“the lower Court, “The lower Court allowed 
lambardari hag on the ground that it was: 
allowed in a previous suit, but. that point 
_l~will: not ‘be res judicata as the right is à 
‘recurring one. Mr. Gole admits. that if 


plaintiff is “allowed muccadami had; the. - 
`: ageount për year is correct; and he would. 
Me then contend only about. ‘interést. 


wants time to state’ whether the -plaintiff. 
“was” “muccadam- during ‘the ‘three years. in” 
- (puit.” 
< “The order- sheet of 
runs 
“Appellant by. Mr. Gole. 


the next hearing. 


“He admits that 


`- . plaintiff and his father were muccadams. for l 
The only ģúestion ` 


_ the threé years in suit. 
or argument. is whether ` muccadam haq 
should be allowed or not.” 
It is Gontended for the appellant (defend- 
ant)-here that under s. 192 of she Land 


Revenue Act the remuneration of the ` 


muccadam has to be fixed by the Tahsildar 
and -recovered by the lambardar from the 
proprietors of the mahal or patti for which 
he is appointed, and it is argued that: the 
. Civil Courts. cannot take cognizance of the 
case. It is further contended that under 
‘B. 229, cl. (p) of that Act any elaim in con- 
nection ‘with the. office or remuneration of 
the muccadam is’ not cognizable by a Civil. 
Court... . -9 as 
-It does not seem to me necessary_to enter 
into: these contentions; for it appears to me - 
that the suit should be. dismissed. on the. 
round ‘that it was brought: fot recovéry of. 
the’ lambardari haq; ‘it was-not: for the re-. 
covery of the muccadami hag whica has been 
décreed. -by the lower Appellate-Court. - This? 
- change in the case in the lower- Appellate- 
Court- has prevented suitable ` 
being raised in the trial Court; “and 
if a plaintiff is- so careless as to make a: 
- mistake of this nature, although he may. be” 
repeating only.amistake made-in previous 
proceedings, he has only-himself to blame 
if- his casefails, The relief décreéd is “not 


ie relief. eeught: the cage found, by, the; ` 


“koma Muda V. MEBNARSHT amiat, - 


Mr. Karode: : 


‘Ae . 


‘Vellore. 


-issues ° 


“poh 1.6, 1927)". 
lower Appellate Court was-not’ the. case > 
tried; and under these’ circumstances I- 
think. that. the plaintiff's claim’ should be. 
dismissed’ ‘with costs. i 4 
. Iset aside the decree. of the lower Appel- 
late ‘Court and dismiss the case with costs; 


-` Ġ B.D, Appeal allowed. ` 
| APN, ay a a ae 


Se, 


. MADRAS HIGH COURT. 
| Orie REVISION Pemtion No. 480°or 1926. 
h - Ostober- 1951927,” 
- Present:—Mr, J usties Davadoas WH, 
` MUNISWAMI MUDALI AND ANOTHER. `, 
DEFENDANTS —PETITIONERS | 

> vërsus` x ae 

“MEENAKSHE- . AMMAL- RESPONDENT.» 


Practice—Petition . “recorded” ;, “whether amounts to 
disposal:” | * 


A Court should either allow of dismias a petition 
presented to it. An order simply stating “petition 
willbe recorded” is'mo order at all and s ould “not ` 
be passed on-any petition, - 

Petition, under s:. 115 of Act ¥ of. 1908, . 
praying the Hight Court to revise the ‘order 
of -the Court of the - ‘District’ ` Mungit, ii 
Vellore, in 1. A. No; 898 ' of 1925; in O: 8. 
No. 417 of 1924: | - 


“ME PSE ‘Narayanaswami Iyer, for. the. 


Petitioners. 
“Mr. A; ‘Ramachandra Ayyar, for the Re-. 
spondents. ` - T 
“JUDGMENT.—This i is an- application. J 
to révise the order of the District Munsif of: 
The order is “petition “will be 
recorded." - This is no. order at all. -Such ` 


~an ‘order should. not have been passed on`“ 


any petition. . The District Munsif should 
have. either allowed the petition or ‘dismissed 

‘The order is, therefore, set aside‘ and he 
i directed to hear the petition’ on “the: 


merits and dispose of it. 


Costs of this application will abide ` the` ; 
result; 


INY.. if Order set aside, 


cB oe T 6 SN BA are 
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MADRAS HIGH: COURT. i 
Oiv Revision Prtirion No. 947 oF 1927; 
: ‘October 12, 1927: 
_. Present :—Mr. Justice Devadoss. - 
MANIYAM GODI NARAPPA NAIDU 
C almo FATIGE 


PAPUDESU NARAYANASWAMI NAIDU 
—PratntirF—REsPONDENT.. 

. Givi Prêcedure t'ode (det V of 1908), 3. 10—Suit 
for. dissolution of partnership—Pendency of uppeal— 
Second suit for recovery of money received by defend- 
dnt, trial of, whether should be stayed. 

A suit for dissolution of partnership | was dismissêd 
by a. Sub-Court on. the ground that: there was no 
partnership till a particular time. Pending an appeal 
to: the District Oourt;tle plaintiff sued in the Dis: 
trict Munsif'S Court to recover certain sums of money, 
as having been received by the defendant which 
ought -to be paid to him. - On an application: by the 
defendant for tay of trial of.the suit in the Munsif's 
Court pending the disposal of the appeal in the Dis- 
trict Court : 

Held, that there was no possibility of’ a, conflict of 


decrees, as the main questions inthe two suits wers - 


different. and that there was no ‘necessity for stay: 
of the second suit, 


| Petition, under s. 115 ‘of Act Vv of 1908, 


praying the High Court to revise the order. 


of the District Munsif, -Ohittoor, in .I.:A, 
No. 850 of 1927,.in O. S. No. 691 of "1935, | 
Mr, A.C. Sampath Ayyangar, for the Peti- 
tioner. 
Mr. B. Somayyd, for the Respondent. 


J UDGMENT.—This, is an application 
to revisethe order of the District Munsif 
refasing to stay the trial of the suit which 
was ready for judgment. 
of Mr. Sampath Ayyangar is that there is 
sin, appeal pending in the Chittoor District 


Gourt (A: 8. No. 252 of 1925) and, there-. 


fore, under s. 10, Civil Procedure ode, the 
District’ Munsif ig not com patent fo try 
this Case, becatise the very same matter is 
the aubject: matter -of 


partnership dissolved. The Subordinate 
Judga dismissed this suit on the ground 
that there was no partnership. till the year 
1923. “In the Munsif's Oourt ` he aues for 


oe age 


ig of ae suit in the Subordinate 
Jodgé’s Court. The contention that there 
will bea conflict of decisions if this suit 
is allowed to be decided doés not appeal 
to me for, in the suit in the Munsif's Oourt 
the plaintif anes -for ape sims of 


“abaran 8; ROOOKAND, 


The contention” 


the’ appeal. ‘The’ 
plaintiff in the Sub- Court suit who is the- 


‘respondent to this petition sued to have a’ 


ay. 
661 
money and in ‘the Sub-Oourt the, main. issue 
was: whether there was a partnership or- 
tot.. If that point is decidedin plaintiff's, 
favour, the Subordinate Judge or the Dis- 
friet Court will direct accounts to be taken, 
In.the taking of accounts‘any decision in, 
regard to particular items will be. taken? 
into consideration. That being go, I- do 
not think that the decision in this suit 
would in any way conflict with the decision: 
that may be ultimately arrived at in the- 
appeal, In this view I dismiss the civil, 
revision petition with costs. 

VN. V. -> Petition dismissed. 


` NAGPUR, JUDICIAL COMMIS: ' 
SIONER’S COURT. - 
Sz0onn Orvic ArrgaL No. 483 or 1926. 
- September 30,. 1927, . ; 
— © Present:—Mr. Prideaux; A. J.C. 5 

FADALILAL-—DereNDANT—APPBLLANÉ 5 

versus ` 

-RCOOGHAND anp axoraud—PLizNertes— 2 
; RESPONDENTS. i 

Limitation Act (IX of 1908), s. ib — Aben oleh patani; 
whether implies promise to pay—Contract Act (IX of 
1872), s. 18.1 

An acknowledgment of debt implies a promise fo 
pay and though an acknowledgment is required by 
3, 19 of the Limitation Act tobe made before the 
axpiry of the period of limitation, a promise under 
s. 25 of the Contract Act. may be made after the 
period. [p. 668, col. 1.] 

Appeal against thé decree of the Addi- 
tional District Judge, Narsinghpur, dated 
the Sth July, 1926,in Oivil Appeal No.2 of 
1926. 

Dr. Sir H. S. Gour, for the Appellant. x 

oy N. G. Bose, R, B., for the Respond- 


M JUDGMEN'T.—The plaintiffs sue for 
Rs. 876 7. Their case is that on 23rd July, 
1923, Ra. 1,300 were due by the defendant 
to them on old accounts. The plaintiffs. 
intended suing and got a plaint drafted, 
but the defendant thea agreed to excute a. 
sarkhat for Rs. 670 and to secure it by the- 
pledge of gold ornaments already held by 
the plaintifs on old pledges, and to execute 
another sarkhat for Rs. 630, pay all the. 
expenses which the plaintiffs incurred in: 
preparing their suit and to pay interest at. 
12 percent. per mensem. The defendant, . 
therefore, e executed the sarkhats Exs. P.. 2, 
and P, 3 òn 23rd July, 1923, He did nog 


“standing the accounts. 


662. 
redeem the ornaments mentioned in. Ex. P.2 
and these were sold, fetching Rs, 668. The 
balance due on the. two sarkhats with inter- 
ept -ğåme to Rs. 876-7. 

-The defendant's ‘story. was that hé éexecut- 
ed tho-first sarkhat Ex. P.1 without under- 
This” was. for 
‘Rs. 1,025. (He also executed the other two 
sarkhatė Exs. P, 2 and P. 3 at the ‘plaintiffs’ 
shop as the defendant's brother told him 
that he had made an account ofhis own 
debts with the plaintifis and that to meet 


the. “plaintiffs’ wishes the defendant should 


go and execute them. The defendant fur- 
ther contended that the claim was time- 
barred and also that he is not liable to pay 
interest at higher rate than the rate of 
interest originally agreed upon between the 
parties. 

These allegations were denied and the 
case went.to trial. on the followirg issues:— 

1: Did the defendant on 23rd July, 1923, 
promise to pay Rs. 1,300 due on old account 
to plaintiffs and execute the sarkhats for 
Rs. 670 and Rs. 630°? 

2. Did he agree to pay interest at 12 per 
cent, per mensem? ` 

3. Did he agree to pay the costs of any 
plaint as alleged? - 

If so, what arethose costs ? ` . 

5. Did the defendant execuze the sar- 
khat for Rs. 1,025 without understanding 
the accounts? -> 

6. Did he sign the sar chats of Rs. 670 and 
Rs. 630 under any mistake ? 

“7. Does any of these facts, if~ proved, en- 
title the defendant to go behind the settled. 
accounts? 

8. To what relief, ifany, are the plaintiffs 


éntitled $ 7- 


The trial Court held that the defendant: 
executed the two- sarkhats, that he agreed 
to pay interest at 12 per cent. per mensem 
and agreed to pay the costs of the plaint 
which amounted to Rs. 20. As regards the 
sarkhat for-Rs. 1,025, the first Court found 
that the defendant failed to prove that he 
executed them without understanding the 
accounts and that the other -two 
sarkhats were signed under any mis~ 
take. Dealing with the amount due, the- 
trial Court finds that the defendant did 
promise to pay Rs, 1,300 and that for- this: 
amount sarkhats for Rs: 670 and Rs. 630° 
were execyted; but the agreement being” 
oral could not help the plaintiffs under s; 25 
(3) -of the Contract Act, unless the acknow- 


ledgments (Exs, P; 2 and P. 3). vould be: i=: 


(ae 
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terpreted-to be those “ ‘agreements ig -writ- 
ing and signed” by the: defendant, The 
Court finds that an unconditional acknow- 
ledgment such as Exs. P, 2. and-P.:3 has 
always been held to imply a promise to pay, 
but that as held in Ratanlal v. Anwar Khan 
(1) such an implied promise to pay is not a 
contract within the meaning `of s.. 25- (3)F 
Contract Act. A portion of the claim évi- 
denced by the first sarkhat for Rs. 1,025 
was held time-barred. The Judge writes:—. 
: “Tf the acknowledgments, Exs. P. 2andP.3; 
could be interpreted to mean ‘an express” 
promise to payin writing,’ in other words’ 
if they could be interpreted to constitute. 
a contract within the meaning of s. 25- (8) 
of the Contract Act, I would be inclined, 
to decree the plaintiffs’ claim, disregard-. 
ing the fact that at least a portion of it 
consists ofa time-barred debt [vide, David 
Sutherland Clark v. Mrs, Rose Crimshaw 
(2)]. But ‘as the facts are, the acknowledg-, 
ments cannot be interpreted-to mean ‘written- 
promises to pay’ and, therefore, cannot form” 
the basis of a suit [vide Beohar Raghuhir , 
Singh v. Udechand (3)]. The plaintiffs have: 
not chosen to base their claim on accounts; 
in spite of a written application x oe 
defendant filed.on 9th November, 1925, 
They have expressly based their, claim : on 
an agreement, which it . has been shown 
above cannot help the Plaintifis. inasmuch 
as it was not ‘in writing’ the acknowledg- 
ments Exs, P.2 and P, 3 also having been 
heldabove as not forming a contract within 
s 25 (3) ofthe Contract Act. The defend-. 
anf has had no chance of showing bow the. 
whole amount of the first sarkhat Ex. P-L, 
was time-barred on the date of that sarkhat.. 
Under the circumstances plaintifis’ claim in. 
so'far asitrelates to the- accounts under, 
Exs. P. 3 and P. 2 cannot succeed.”. 

“But the plaintiffs’ claim for Rs. 23. 13, i. e. 
Rs. 20 for the plaint costs and interest, was 
decreed and further, finding the defence 
false, the first ‘Court’ gave the plaintiffs, 
Rs. 75 as compensation under s. 35- A of the. 
Civil Procedure Code. 

On‘appeal the Additional District J aa ge; 
Narsinghpur, holds that there wasa new. 
contract between the parties on 23rd“ July,; 
1923, the old debt being” wiped. offon that- 
date. The fact that-the liability under the 
sarkhat dated 24th J uly, 1920, “forms. the: 
consideration for the compromise coat upon: 


“(1) 53 Ind. Cas. 527; 2 N. L.J. PE 
5 73 Ind. Cas: 652; cA. I hios Labs: agni zx as 
“ILO, P Li RG ann a EN 
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does not prevent the compromise being a 
newand independent contract: which may - 
form the basis of a suit and which may be 
proved by oral evidence. It was held that 
the new contract is enforceable, that the 
suit isnot one for recovery.of an old debt-- 
but forthe recovery of money due under 
an agreement of compromise.’ It was held 
that no part of the plaintiffs’ claimis beyond 
time and the appeal was allowed, the cross- 
objections being dismissed. Against that 
decision the present appeal has been lodg- ` 
ed by the defendant. 4 
Itis argued for the appellant that on” 
24th July, 1920, when Ex. P. 1, the sarkhat . 
for. Rs. 1,025 was executed, Rs. 920 then due - 
were barred by time. It is argued that once ' 
a debt is barred by time, it ceases to operate 
as any consideration and that it can only - 
be proved by a new contract as provided 
for in s. 25 of the Contract Act, that. is- 


under s..19 of the Limitation Act; and any ` 


compromise under s. 25 of the Contract Act ` 
miust-be:registerad, - ene -o 
` For the respondents (plaintiffs) it is con-~ 
tended that Ex. P-1 for Rs. 1,025 is not 8. 
mere acknowledgment as ornaments were” 
pledged: it is-a contract; and within three. 
years two other sarkhats Exs. P-2 and P-3 
were executed. on the 23rd July, 1923. There 
is a promise to pay. Maniram v. Seth Rup: 
chand (4),-Ratanlal v. Anwar Khan (1) Sita-~ 
ram v..Nandram (5) and Chunilal Ratan- 
chand Gujrati y. Laxman Govind Dube-(6) ' 
are reliedon. As to there being no con- ' 
sideration, it is contended for the respond- 
ents that thejforbearance to sue is sufficient: - 
Mahalinga Nadar v. Ganapathi Subbien (1), 
The second two sarkhats, it is pointed out, : 
were executed within three years of the ` 
first, and the suit is filed within three years - 
- of the date of the second two. ° - © ° 
< There is no doubt that acknowledgment 
of debt implies a promise to pay, and ` 
though an acknowledgment is required -by 
s. 19 of the Limitation Act to be made - 
before the expiry of the period of limita: ~ 
tion, a promise under s. 25, Contract Act, ~ 
may be made after the period. There 
is no doubt that in the present case the 
defendant did promise to discharge his 


(4) 2 N. L. R.130 at“p. 193; 40O. L, J. 94; 8 Bom. 
L. R. 501; 10 O. W, N. 874; 1 M. L. T. 199; 3A. L. J. 
525: n M: L. J. 300; 33 0. 1047; 33 I. A. 165 

. O.).) 

45) 78 Ind. Cas, 234; A. I. R. 1925 Nag. 9 at p. 11. 

(6) 63 Ind. Oas. 923; 46 B. 24; 23 Bom: L. R. 606; ` 
A. I. R. 1922 Bom. 183, < 

(7) 27. M, 528; 31 M. L. J. 445, . 
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-old debt ‘by the execution of the two- 


new sarkhats,.and if seems to me that 
the lower Appellate Oourt is right in 
holding that there was a new ` contract 
between. the-parties on 23rd July, 1923. ` 
The sarkhats were given, the consideration . 
for the same being the old debt due on tha 
plaintiffs, forbearance to sue, and I think 
the case can be. termed to be one for re-. 
covery of money due under a compromise. , 
Lagree with the Court below that the: 
elaim is in time and dismiss the appeal 
with costs. The appellant will pay the. 
respondents’ costs. i < 


Œ. R. D. Appeal dismissed. 


ae 


MADRAS HIGH COURT. 
Cryin Reviston Partion No. 308 or 1926, 
ae October 19, 1927. 
. Present:—Mr. Justice Devadoss, - 
BATOHU OHINA VENKATARAYADU 
©  _ -AND OTHSRS—PETITIONBRS © ` ` 


TETSUS | 

Tua-MAHARAJA or PITHAPURAM AND . 

we OTHERS—RESPON DENTS, Giu 

Madras Estates. Land Act (I of 1908), se. 195, 192— : 

Civil Procedure: Code tAct V of 1908), 0. XXI, r.'58, - 
whether applicable to proceedings in execution of rent- 

deéree—Morigage prior to Act, whether prevails over. 


. purchase in execution of rent-deeree. 


_Order XXI, r. 58, Civil Procedure Code, is applicable” 
tc proceedings in execution of rant-decrees under the- 
Madras Estates Land Act. |p. 664, col. 1.] 

A mortgage right acquired over aholding before 
the passing of the Madras Estates -Land Act is saved 
by 8,125 of the Act ag against a purchaser in execu- ` 
tion ofa rent-decree. [ibid.] 7 


Petition unders.. 115 ofeAct V of 1908 - 
and s, 107 of the Government of India- 
Act, cto revise the order of the Court 
of the Revenue Divisional Officer at Cocana- 
da, dated the llth September, 1925, and pasa- 
edin E, P. No. 113 of 1924. 

Mr. K. Kameswara Rao, for the 
tioners. i ; : 

Mr, A. Krishnaswami Iyer, for the Re- 
spondents. 2) Su 


Peti- 


JUDGMENT.—This is an application ` 


to revise the order of the Revenue Division- 
al . Oficer -of Cocanada, dismissing the 
claim petition of the’ petitioner.. The 
Divisional Officer held that O. XXI, r. 58, 
‘Givil Procedure Code does npt apply to- 
execution proceedings under the Estates. 
Land Act. Under s. 192 the provisions of the . 


` Godeof Civil Procedure-are made applicable, - 


os 


- 


PE 
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excepting a few, to proceedings under the 
Estates Land Act, and there is no express 
provision . which exempts O. XXI from 


` applying to proceedings in execution of rent-- 


decrees. . In- the - absence of specific pro- 
visions to the effect that a claim pstition id” 
not to be entertained by a Revenue Oourt,. 
I am not prepared to hold that an applica- 
tion under O. ‘XXI, r. 58 cannot- be made to 
the Revenue Court. It is not contended 
for the respondent that the rent-decree in 
this case is in the nature ofa mortgage- 
decree. No doubt, a claim petition-is not. 
conipetant when a mortagage-decree is: 
being executed. — - Zon 
The petitioner had a mortgage right over 
the holding before the passing of the Estates 
Land Act and any right acquired before the 
passing ofthe Estates Land Act in the holding 


“ is saved by s. 125.of the Act. The petitioner 


filed a suit in 1907 on two mortgages and 
obtained adecree before the paasingof the Act, 
and he, thereforé, had the mortgagee’s right 
on the date of application over the property 
which was sought to be put up for sale. 
It is suggested.on behalf of the respondents 
that the petitioner became the owner of the 
equity of redemption before the decree in 
favour of the respondentsin 1919 and, there-- 
fore, he being the owner of the holding the 
landlord was entitled to bring it’ to sale.” 
That question would depend on the ques- 
tion whether the pétitioner bscame the 
owner by -purchase in-Oourt and as that 
matter has not: been investigated, it. is not 
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later on and _wants to take part in the case; he is 


a 


entitled todo'so at the stage which it had reached, 


provided that his intervention at that stage does not | 


delay the. proceedings. Where evidence has been 
closed it would not be proper fo allow him to call 


fresh evidence unless the Court is satisfied that he. 


had good reason for not appearing earlier. 


‘Petition under s. 115 of Act V of 1908, 


ands. 107 of the Government of India Act, - 


praying the High Court to revise the 
order of the Court of the Subordinate 
Judge, Coimbatore, dated the 27th July, 
1927, and madein I, A. No. 391 of 1927, in 
O. .P. No. 104 of 1926. < 


>FAOTS.—Ona an application to sue in.. 


forma pauperis 8 defendant who was served 


and was absent was declared ex parte... 


While thé procéedings were geing où, : 


he applied to be allowed to take part -in . 


the proceedings and .to set aside the ex- 


parte. order but his application was dis-- 


against the said order of dismissal. _ 
Mr. Krishna Bharathi, for 

tioner. `. : 
Mr. Balasundaram, Ayyar, for the Re- 

spondent. = «5 a 

“ JUDGMENT.—There is no sufficient 


reason to interfere’ with the Subordinate - 


revision petition was . filed - . 


the Peti- 


Judge's order, There was indeed no-need - 


for the petitioner to act the order that-the 
inquiry into the original petition would pro- 


ceed ex parte so far as he was concerned, set - 


aside, if, as is now explained for him, he . 


wanted only .to take part in the. case at 


the stage which it had reached. “When - 
he eventually did appear he was entitled 
to take. part-in the proceedings and. is 
still- entitled to, do so, provided that his 
‘intervention at this stage does nct delay the 
proceedings. For instance, if the evidence 
had beén closed, it would not be proper. : 
to allow him to call fresh evidence unless 
_he' had satisfied the Subordinate Jud ge that. > 
l , hë had good .reason for not appearing 
ae | earlier: On that point, the Subordinate 
i 5 . Judge was not satisfied, and. I ‘see no’ 
sufficient reason to differ from him. 

“This petition is dismissed with costs. ` 

V. N. V. 


” possible to express any opinion on the- 
point. I, therefore, set aside the order of the ` 
Divisional Officer and direct him to restore 

» the claim petition to file and dispose of itb- 
according to lawe Costs of this application 
to abide the:result. — i> ; 

VNV. ' 


` ~ . Order set aside, - - 
A N. A. ` 


~. MADRAS ‘HIGH COURT. | 
Orvit Revision Petition No. 819 of 1927. - 
', September . 6, 1927, . © > des Gana A 
`; _Present:—Mr. Justice Reilly... Petition dismissed, .. 
VV, ARUMUGAM PILLAI—PETITIONĖR ee jen oe f 
C seth ae) ` versus A e ee f PS ye = . 
YV. KANDASAMI PILLAI—Responpent, © `z 0L 2 ody 
Practice—Application for leave to sue in forma“ . : f PP tee BP S 
e pauperis—Defegdant declared ex parté appearing we ee Oe - AM nih g 
later; Right to take part in proceedings. es ; oy ; i 
- Where a defendant-who is declared :ex parte in AL a tg ewe gto 
proceedings for leave to sue-in, forma pauperis appears, h D aaa a NEG Ban 
ees a os pete oe = 7 - ig - As n 
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Ay 
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' NAGPUR JUDICIAL COMMIS- 
: SIONER’S COURT. 


January- 27,1927. `- 
. Present :—Mr. Findlay, J.O. 


SADASHEO RAMJI BENDE—PGLAINTIFF 
: - APPELLANT ` 
sa Na ; versus 
GOPALA PATIL—DEFENDANT 
—REspPonDENT, 


C. P. Tenancy Act (I of 1920), s. 69—Acquisition: 
of portion of holding -by Government---Omission of 
tenant to apply for reduction of rent—Fenant, whether. 
liable for full rent. | MEN 

Failure on the part of a tenant, a portion of whose 
holding has been acquired under the Land Acquisi- 
tion Act, to apply under s. 62 of the O. P. Tenancy 
Act for reduction of rent is not a ground for passing 
a decree against him for the whole rent especially 
where it is admitted that the whole rent is not, in 
réality, leviable from him in view of the diminu- 


tion of the holding. 

‘Appeal _against the decree of thè Dis- 
trict Judge, Nagpur, dated 
Décember, 1925, in. Civil Appeal No. 197 of 
1925. ee - < 

Mr. D. T. Mangalmurti; for the- Appel- 

lant. ` WAN i 

Mr. M, D, 
ent. > 

JUDGMENT.—I have ‘heard Counsel 
for the appellant inthis case but found it 
“unnecessary to call on to the respondent's 
Pleader to :reply. It is perfectly clear to 
my mind that the present plaintiff-appellant 
has mistaken his remedy in the present 
case. It is not denied that’ portions of 
fields Nos. 64,67 and 68 were acquired by 

Government in 1923, and it is equally clear 
from the lower Appellate Court's judgment 
that the rent of the holding has been accord- 
ingly proportionately reduced. A 

The present plaintiff-appellant for some 
reason or other, which it is difficult to 
understand, urges that it was for the 
defendant to take the initiative in having 
the rent reduced under s. 62 of the Tenancy 
Act, but it is perfectly- clear that it was 
also open to the landlord ‘to initiate pro- 
ceedings under the Baid provision. As.a 
matter of fact, para. 71 of the Land Acquisi- 
tion Manual lays down the proper pro- 
` cedure to be followed in a casa like the 
present and, if there was any failure. on the 
part of the Land’ Acquisition’ Officials to 


Khandekar, for the Respond- 


necessaty: _proceedings..under s.. 62-of ‘the. 
O. P. Tenancy Act.’ I know. of no reason 
why it was peculiarly incumbent, on-the 
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tendnt’to move ia the matter, and,. in any 


k -` event, neither law nor equity would justify 
Biconn Civit Apppit No, 183 oF 1926: “< 


this Oowrt~in' décreeing the plaintiff-appel- 
lant’s claim against the defendant-respond-- 
ent when it'is admitted and clear that the 
whole rent is now ‘not, im reality, leviable; 
from him in view of the diminution of the 
area of his holding. - : ee 
t I, therefore, see no reason to interfére 
and dismiss the present second appeal.. 
The appellant'must bear the respondent's 


costs. Costs in the lower Courts as already 
ordered. 4 ie 


“ALN. A. 4 -Appeal dismissed, 


— ae 


MADRAS HIGH CÒURT 
` FULL BENCH. 
APPEAL AGAINST ORDER No. 442 or 1924, 
. September Ł, 1927.. : 
‘Present :—8ir'William Phillips, 
. Officiating Ohiéf-Justice, = 
: Mr; Justice Beasley-and Mr. Justice 
~ Anantakrishna Ayyar. ;, 
V-EERARAGHAVACHARIAR 
4 “— APPBLLANT . 
S versus 
. Tas ADVOOATE.GENERAL oF 
- MADRAS AND OTHÈRS— RESPONDENTS. 

- Civil Procedure Code (Act V of 1908), s. 92—Scheme 
— Provision for liberty to. apply for directions or al- 
terations, whether ultra vires. 

In a scheme settled by the Court únder s. 92 of 
the Oivil Procedure Code the reservation by the 
Court toa person or persons of liberty to apply for 
a relizf which will come within s. 92- ofthe Code 
is ultra vires; but if such reservation does not: 
offend, in this way or against any othr provision of 
law it may be useful or advisable for carrying out 
the provisions of -the scheme .already framed and 
would be intra vires. [p: 671, col. 1.] 

Abdul Hakim Baig v. Mahomed Butrammuddin (1), 
Ryali Brahmayya v. Venkatasurya Narayanamurthy 
(14), Ayinavillt Narayanamurthi v. Bulusu Achayya- 
sastrulu (15) and Majeti Antayya v. Lingambhotla 
Venkata Ramayya (16), approved. 

Sadupadhya Umeshanand Ojha v. Ravaneswar 
Prosad Singh (9) and Muhammad Waheb Hussain v. 
Abbas Hussain (20), commented upon. 


Appeal against thé order of the Oourt i 


of the Subordinate Judge, Chingleput, 
in O. 8. No. 30 of 
1921. | hi 


This appeal came on for heaging on 


_the 10sh and ilth of January, 1927, before 


Odgers and Krishnan, JJ; ‘and -their 
Lordships made ‘the-following- <-i p i4 


. dated the 6th December, 1924, and made in . 
j - M. P. Nò. 159 of 1924, 
take the necessary steps, it was open to the ` 
present plaintiit-appellant. to-initiate the . 
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< ORDER 


OF REFERENCE TO A. 
| See O S Ne 30 of 1921 
- Odgers, J.—In 0.8. Ne. of 1921, 
tied fileof the Subordinate Judge of 
Chingleput a scheme was settled on 3rd’ 
January, 1923, for the Devasthanams, and 
shrines connected therewith of Sri Adi- 
kesavaperumal and Sri Bhashyakarlu Swami, 
in Sriperumbudur. The scheme, inter alia,” 
in. paras. 99 and 100-provided as follows:—., 
- 99. It shall be competent to the Advo-_ 
cate-General- or the Collector óf the Dis-. 
trict or the dharmakarthas or either of them: 

. or any ‘five worshippers to apply to the 
Court (1) to modify or delete any rule here- 
by promulgated, (2) framing additional 
rules for the management of the Devastha- 
nam and securing due administration of, 
or the protection of, the Devasthanam pro- 
perty, (3) for.regulating’ the conduct of 
business in. the Devasthanam and the wor- 
ship in the shrines and the celebration of 
utsacams, (4) with reference to the-framing 
of the budget, (9) for sale of broken or 
iiseless’ jewels or items of stock for re-' 
making or converting ‘them or for the 
purchase: of new ones, either by way" of 
addition orby way of re-placement.’ 
“100,. It. shall be competent to 
the Advocate General or the Collector 
of the District. or any five worsbip- 
pers to apply to the Court - for the. 
removal of any dha? makartha who is charg- 
ed as- (1) subject to any of she disqualif- 
cations provided in r. 21, (2) guilty of 
misconduct, whereby his continuance as- 
dharmakarta will be injurtocs to the Deva- 


sthanam, giving assignment of such mis- 
`» . 


conduct.’ | l 
-- In M. P. Nb, 150 of 1924, dated 3lst 
July, 1924, in the above suit the Advocate- 
Gereral moved to modify the scheme as 
` there were disputes between the two trus- 
teos appointed under it. This was opposed, - 
The first point taken before us is that the 
Subordinate Judge made no final order . 
on the petition, but only gave a tentative 
expression of opinion and that, therefore, 
no appeal lay. To my mind the obj ection must 
fail. The Subordinate Judge.says in para. 6, 
“Tn these circumstances 1 should think the 
schemerequires anamendment” and in para. 
.§ “The scheme will be amended according- 
ly." This clearly shows that the Subor- 
dinate: Judge had made up his mind to- 
amend the scheme. Itissaid for the ap- 
pellant that either s. 92,.Civil Procedure ` 


Goda, isa bar-to an < application of this: 
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sort “by the Advocate-Gsneral ina scheme 
suit or that the suit came to an end with 
the settling of a scheme. The Oourt, there- 
fore, had no jurisdiction, ‘to entertain the 
application -of the Advocate-General and 
the clauses in the scheme giving him leave 
fo apply are ultra vires. There is a direct 
authority for this view in Abdul Hakim 
Baig v. Mahomed Burrammuddin (1) where 
Dévadoss, J, says at page 5834, “When a 
scheme is settled, the suit’ comes to an 
end. To say that any person could apply. 
to. alter the scheme -once framed would: 
necessarily mean that the suit is. pending. > 
It cannot be said that the suit is pending . 
for all time from the mere fact that ‘the - 
scheme framed contains a provision that an ` 
application can be made for altering the. 
scheme " and again at page 584*, “whens. . 
92, Civil Procedurë Oode, directs that for: 


‘the settlement of a scheme and for other” 


reliefs the sanction of the Advocate-Gener- : 
al should be obtained, it would be ultra- 
vires of any Court to. obtain jurisdiction ` 
by inserting a ‘clause in the scheme where- 
by persons interested in the scheme or: 
others. are enabled toapply to the’ Court 
for the alteration of the scheme.” Wallace, , 
J.‘ was of the same opinion and says at page 
590*, “I am of opinion thats. 92 wasintended. 
to: be enforced whenever any of the reliefs: - 
mentioned in it are. asked for, whether or“ 
no a scheme has already been framed under ~ 
it,” though (dt page 591*) he concedes that - 
this conclusion- will compel- worshippers - 
to bring suits even for the most pstty ` 
alterations in the original schema, bit that 
willonly be for such alterations as are’ 
within the mischief of s. 92. i 
-In asimilar case in Runganatha Thatha= - 
chariar v, Krishnaswami Thathachariar (2)- 
Oldfield and Venkatasubba Rao, JJ., held | 
that no appeal would lie from an order: 
directing the proper authorities to fill up- 
a vacancy among-trustees since it was not’ 
an order in execution of a decree. 
There is no doubt that if the decision in~ 
Abdul Hakim Baig v.Mahomad Burrammud- - 
din (1) is right, this appeal must be al-” 
lowed, but weare by no means satisfied that ` 
itis so. There seems no reason on principle . 
and others interested ° 
should be driven to a separate suit every © 
time an alteration ina temple scheme is - 
(1) 95 Ind. Oas. 720; 49 M. 580; (1926) M. W. N. 226; 


A. IB. 1926 Mad. 559. 
(2) 75 Ind. Oas. 189; 47 M. 139; 18 L. W. 237; (1923) _ 


MW. N. 664; A. I. R. 1924 Mad, 369. 
*Pages of 49 M.—[A SE 
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ages of reserving: “liberty to apply” so. 


often availed ofin England should not be 
applied here. Subrahmanya :Ayyar and 
Davies, JJ., in. Prayag Dossji Varu vs 
Tirumala . Srirangacharlavaru, (3)thought 
that s..539 of the old. Civil -Procedure 
QOode. conferred on Courts in this country: 
the -same -powers as were possessed ‘by the 


Oourt of Chancery at: the time of its en- ' 


actment, e. gẹ, the power to’ appaint ad-. 
ditional trustees even though such appoint- 
ment involved a departure from the ar- 
rangement contemplated -in the constitution. 
ofthe trust. ... f Da ; 6 
. The learned Judges. also held on the 
authorities that the High Court possessed 
in the matter of administration of public 
religious charities “ the. same’ practically: 


unlimited jurisdiction as the Court of. 


Chancery.” On appeal to the Privy Coun- 


cil Prayag Dossji Varu v. Tirumala Sri-_ 
- angacharla Varu (4)the Judicial Committee: 


themselves -settled a scheme which (cl. 10). 
reserved liberty for the. Vicharanakartha, 
or: any: person interested to apply to the 
District Court, with reference to the carrying: 
out of the directions of the scheme. ` >> 


“In Sevak Jeranchod Bhogilal v: Dakore 
Temple Committee (5) the Privy Council 
had . confirmed a temple scheme of which 
cl; 20 ran as follows :—‘‘ The provisions of 
this’ scheme’ may. be altered, modified or 
added to by an application to His Majes- 
ty’s High Court of Judicature at Bombay,” 
c.f. the same case in Shankarlal Pursho- 
tham Gor v. Dakore Temple Committee (6). 
In Sakharam Daji Ganpule v. Ganu Raghu- 
Gurao (7) a scheme had been: settled in 
1897 andthe question whether the present 
suit (brought long after) was barred bys, 


92-(2) was answered in the affirmative but: - 


the. Court said it wasopen to any one in- 
terested to apply to the Court which fram- 
' 61 thescheme to supplement or modify it. 
It was not suggested that a separate suit 
‘Was necessary and that though no liberty 


` 9 28 
(4) 30 
M. L. 

. (5). 87 
7 1925 P. ©. 155; 49 M. li J. 25: L.R. 6 AL 


319; 15 M. L. J. 133. 


138; 11 C. W. N. 442; 9 Bom. L-R. 588; 
236; 2M. L.&f.119; 34 I. 4.78 (P. O). 


ba, 
wT 


M. 
M. 
J. 
In 


2 623; 27 Bom. L. R. 872; 30.0. W. N. 459. 
On ee ee TER OE Be AS f 

(6) 94 Ind. Oas. 47; 28 Bom. L. R. 309; A. I. R. 1926 
Bom, 1797 0 o : 


(7) 60 Ind, Oas, 924; 45 B. 683; 23 Bom. L; R, 125. <. (13) (188960 L. 'T;288: > x5 


` 


.) 117; (1925) M. W. N. 474:9 0.` W. N. 535; 41° 


d. Cas. 313; 22.L. W..246;.23 A. L. J.-555: / 


‘areservation can be always implied. 
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to apply is reserved-under the scheme such 
Further in Manadanéanda Jha v. Taraka- 
nanda Jha’ (8) the Oourt.in framing a 
scheme-had given liberty-to any person 
interested to apply. to. the ‘District . Court 
with reference to the carrying out of the 
directions . of the -scheme and -also to the 
Eigh Court for any necessary modification 
of the scheme. Mookerjee, J., said :-“The 


“principle on. which these clauses were in- 


serted in the decree was explained by thid 
Court in the following passage of its judg- 
ment in the case of ‘Sadupadhya Umesha: 
nand Ojha--v. Ravaneswar Prasad Singh 


“The authority of the. Court to amend 
the scheme from time-to-time has not 
been and cannot -possibly be questioned. 
As was pointed- out by Mr. Justice Sub- 
rahmanya Ayyar in the’ -case , of Prayag ` 
Dossji Varu v. Tirumala. Srirangacharla: 
varu (3) which .was subsequently affirmed; 
by the Judicial Committee in Prayag 
Dossji Varu v. Tirumala Srirangacharla: 
Varu (4) there is ample authority for the pros 
position that:a. Court which has sanction- 


‘edascheme for the administration. of a 


charitable trust is competent from time to >` 
time to vary the scheme ‘as exigencies of 
the ..case may require. Reference.need only, 
be made, to the decisions in Attorney: 
General `v. Bovell (10), Attorney-General v. 
Bishop of Worcester (11), Major: of. Lyons v: 
Advocate General of Bengal (12)and Browne's ` 
Hospital v. Stamford (13). ” 

‘Finally a Bench of three Judges of this . 
Court `in O. S. No. 527 of 1924, (the Trip: 
lican Temple case) sanctioned (cl. 36) liberty 
to apply under certain. corfditions.. With 
this body of authority against the view 
taken in Abdul Hakim Haig y. Mahomed, 
Burrammuddin (1) and with the express 
authority-of the Privy: Council in two cases, 
mentioned above, where. the power to- re- 
serve. liberty to apply appears to have been 
assumed without question or hesitation, we` 
are not prepared to follow the ruling in © 
Abdul Hakim Baig v. Mahomed Burram- 


(8) 76 Ind. Cas. 220; 370, L. J. 281; A. IR. 1924 
Cal. 330 ; ee 


al. 330. 

(9) 43 Ind. Cas. 772. | es: = 

(10) (1840) 1 Ph. 762; 4 Jur. 548; 41 E. R. 822; 65 R, 
R. 506 : 


. 90D. ae 
(11) (1651) 9 Hare 328; 21 L. J. Ch.: 25; 16 Jur. 3; 18 
T. (o. 8.) 86; 68 E. R. 530; 89 R. R.4718.  - = 


wd 


L. ; ; = 
< a3) (1876)-1 A. O. 91; 45 L. J. P. O. 17; 34 L. T. 77% 
R. 679 i 2 
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muddin (1) unless it is confirmed by the-Full 
Bench, We: have, therefore, decided to refer 
the . following question to the Full Bench: 

=“ Tn a temple scheme settled by the Court 
whereliberty toapply is reserved to a person 


or persons (a) to ask . for directions as to. 


carrying outthe scheme or (b) to move the 
Q@ourt for alterations or modifications of 
the scheme—is this reservation.intra vires 
of the; Court or.is a separate suit necessary 
either under the provisions of s. 92, Civil 


Procedure Code, oron the ground thatthe | 


suit has come to an. end and the Oourt, 
thérefore, functus officio ™ [as decided in 


Abdil Hakim. Baig v. Mahomed Burram-. 


‘muddin (1)] 
eon. J mi agree. 


u 


= pamerane tap dea 


` the appeal was heard on the 15th and 
16th August, 1927,. 
aforesaid Order of Reference to a Full 
Bench,. by the Officiating .Ohief. Justice, 
Mr: “Justice Beasley and . Mr.. Justice 
Anantakrishna Ayyar. 


Messrs. T; M’. Krishnaswami Ayyar ‘and: 


F ‘BE, Ramabhadrachari, for the Appellant. - 
Messrs. P; R. Ganapati Ayyar; Watrap S: 
“Subrahmania Ayyar, T. R. Srinivasa Ayyan- 
ger, T. Rangachari and R.: Purshottama 
Ayyangar, for the Respondents. : . 
| [he case stood over for consideration till 
the 18th of December, 1927, on which date 
Š the Court expressed the following - 
OPINION. . 
Philips, Offg. C. J.—The question 
that has been: referred for our opinion is: 
.“ Io a temple scheme settled by the Court 


where liberty to apply is reserved to a 
arson: or persons (a) to ask-for directions 


as to carrying out the scheme or (b) to 
move the Court for alterations or modifi- 
éations of thescheme—is this reservation 
‘intra vires of the Court or is a separate 
suit necessary either under the . provision 
of s, 92, Civil Procedure Oode, oron the 


. ground that the suit has come to anend- 


and the Court, therefore, functus officio?” 

. This question has been decided by a 
Bench of this Court in Abdul Hakim Baig 
` v. Mahomed Burrammudain (1) where it 

was held that the provision in a scheme 
‘for an application being made for relief 
specified in. s. 92, Civil Procedure Code, 
_ was. ultra’ vires. The same view was also 
~ taken by another Bench of ‘this Court in 
Ryah i v. EE Naray- 
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anamirthy.(14) and in. Ayinavilli Naraya- 


_namurthi v. Bulusu Achayyasastrula (15). 


Spencer and Srinivasa Ayyangar, JJ.; „ came. 
to the same conclusion although in that: 
case the observation was purely. „obiter. In 
Majeti -Antayya v. Langambhotla - Venkaia. 
Rammayya (16) Madhavan- Nair, J.; and 
myself were inclined to:take the sama 
view, but it was unnecessary for the pur- 
poses of that-case to decide the question. 
Prima facie a direction by the Court that: 
future procesdings with reference to. 
a trust should be held before it: by means: 
of an application would appear to be ultra: 
vires in view of s. 92, QOivil Procedure. 
Code. -That section prescribes that in the 
case ‘of breach of a trust created for public. 
purposes ofa charitable or religious nature 
a suit has to be filed either by the Advo-. 
cate-General or by persons who have. ob- 
tained his sanction. The-section specifical- . 
ly indicates that the remedy is by way of 
a suit subject to certains conditions and 
consequently any provision which says that 


the.same remedy may be obtained by méans’ 


of an. application without conditions to the. 
Court would appear to be ultra tires. It 
is pointed out in Prayag Dossji Varu v 


- Tirumala Srirangacharlavaru £8) by Subra- 


mania Ayyar, J., that the Courts in this. 
country have been given undér s. 534 of 
the Civil Procedure Code (corresponding 
to the present `s. 92)’ the same powers as 
were possessed by the Oourt of Chancery 
at the time of its enactment, aad this 
view was. upheld in Rama Das v. 
Hanumantha Row (17). It does not neces- 
sarily follow from ‘this that the preceduré 
to be adopted when exervising this.power 


-must be the proceduré prescribed ` for the- 


Court of Chancery in England. On the 
contrary, in cases relating to public trusts 
8. ¥2 of the Civil Procedure Cole definitely 
lays down- the procedure to be ado pted be- 
fore thé jurisdiction of the Court caa be. 
invoked. Similarly in Eagland ‘under 
Sir Samuel Romilly’s Act and the Ohari- 
table Trusts Act à certain procedure is 
laid down and that procedure is different 
from the procedure in this country,. for 
the Attorney-General i is allowed to- proceed, 


OE 94 Ind. Cas. 554; 50 M. T J. 409; A.T. R. 1926 


a9) 35 Ind. Oas. 188; 20 L. W. 687; 47 M. L. J. 714; 
I. R: 1925 Mad. 411 
aa) 95 Ine: Oas. 5; (1926) 1 M. W. N. 283; A. I Re 
1926 Mad 
(17) i Ind, “Cas. 449; 36 M. 364; 21 M: Te, E -992 0: 
Mben Pe (SEL) 2 Mi. WN? 887, na v! 
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in the matter of these: trusts by means of 
a petition—a procedure which has been, 
substituted for the previous méthod of pro- 
ceeding by information. As against this 
“view it was contended by Mr.. Rangacha- 
riar that the Courts have power to insert 
such provisions in ascheme and he bases 
his argument on two grounds: (1) In 
Administration suits and other similar suits: 
the Court has always power to give leave 
to apply and even in some cases where 
such leave is not expressly reserved it may 
be implied ; and (2) The Privy Council has 
on two occasions sanctioned the -insertion 
of asimilar provision in schemes approved 
by it, ‘The principle upon which the Oourt 
reserves leave to apply is based on 
the fact that in certain suits the Court. 
is unable to give a complete judgment upon 
all the points connected with the case, or 
even _ifit "is not unable to do soit thinks 
it advisable that-the decision should be. 
deferred. In all such cages, naturally leave 
to apply, at a‘later date is either expressly 
given or possibly may be implied, but when 
the Court has finally decided any question 
there can be no‘ground for’granting leave 
to put in an application to. modify this 
final conclusion, for the final conclusion 
has become a decree and an application to 
modify it. would be. an applicationto set 
aside the deeree. - .When,. ‘therefore, the 
Qourt has definitely framed a scheme for 
a religious institution under s.. 92,: Civil 
Procedure Code, and has decided that cer 
tain things shall be done under the scheme 


it can hardly be said ‘that thie. is not a. 


final adjudication of all the . questions. 
arising in the suit in connection with such. 
schéme and consequently one cannot infer 
that anybody could; as of right, apply for 
modification of the scheme. Reference may 
be made to In re Jarvis’s Charity (18), 
where it was held that when a petition was 
presented for the appointment of a new 
trustee the certificate of the Charity Com- 
missionere under the Oharitable Trusts 
Act was essential. That certificateis similar 
to the sanction of the Advocate-General, 
referred to.ins. 92, The ground of that 
decision’ was that a final-order had already 
been. made and, therefore, the petition on” 
which: it was made cannot: be said to be. 
actually pending. It kas held in Attorney- 
General ¥: Bishop.of Worcester (11) that a 
scheme having been framed might be sub- 


AO TE Ry 315; LDA- Sm, 97.127 R, Re 
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sequently altered but “it was récognized 
that such alteration must be effected on an 
application by the Attorney-General—the 
procedure prescribed for such matters in 
a the Court 
will allaw a modification of the scheme 
‘-dces not necesesrily show that modificaticns 
an be carried out in this country by pro- 
-cedure other than that prescribed “Dy B. 
G20 So ee a ae ` f 

So far as the authority of the Privy 

Oouneil ïa concerned, I am inclined to 

think that too much weight may -easily bè 


‘attached to the two cases relied on by 


Mr. Rangachariar. The firat is the Tiru- 
pathi Temple case, Praydg Dossji Varu v. 
Tirumala Srirangacharlavaru (3). Thejudg- 
ment of this Courtin that case does not 


‘give us much assistance in the present case, 


put in’ the appeal from this Court, -the 
judgment in which is reported’ as Prayag 
Dossji Varu. v. Tirumala Srirangacharla, 
Varu (4), the Privy Oouncil. with a few ` 
modifications approved the scheme framed 
by the Madras High Court and that scheme. 
contained the following two provisions :— 
--@Qlause 10,. Liberty for the Vicharana- 
kar-ha and any person interested toapply 
to ‘the District: Oourt with reference to’ the 
carrying ‘out of the directions of thg 
scheme, ' . a ee eee: 2 
: Liberty for the Vicharana- 
kartha- and any. person interested -from 
time-to time to apply to the High Court for 
any modification of this scheme that may. 
appear to be necessary or convenient.”.  -- 
. The words “cr convenient” were: added 
by tae Privy Council. Clause 11 certainly 
supports Mr. Rangachariar’s view, that. tho 
Privy Council approved of a direction to 


- apply to the Court by a petitiog for modifi- 


caticn of the scheme. However, when. we 
percse the report more carefully it appears 
that this appeal-was heard ex parte and 
the scheme appears to have been finally 
settled “ with the assistance of the learned, 
Goursel engaged.” The question of ‘the 
validity of cls. 10 and 11 was not raised 
before. their Lordships and cannot be said. 
to have been decided. The other case relied. 
on is the Tlakoré Temple case. This. wert 
befors.the Privy Council‘and is reported es, 
Sevak Kirpa Shankar’ Daji-v. Gopal. Rao 
Manohar Tambekar (19). In that case tke - 
scheme: prepared in the lower Court wes 
(19) 17 Ind. Oas. 441; 24 M. LeJ-199; 12 MT Ty: 
448; (1612) M. W, N. 1106; 16 0,1. J.610;°15° Bom: 
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“ approved with a few modifications. Reli- 


‘ance is placed mainly on el. 20 of the scheme 
which says that the provisions cf the scheme 
may be altered, modified, or added to by 
an application to His Majesty s High Oourt 
of Judicature at Bombay ; but we find 
there is alsoa cl. (12) which directs the 
Committee to make rules for various pur- 
poses, which rules have to be sanctioned by 
the District Court of Ahmedabad, so that 
they may have the same force as if they 


“were part of the scheme, sub-cl. 7. There- 


fore, after the case left the Privy Council 
further rules had to be framed and sanc- 
tioned by the District Court, and apparent- 
ly under cl. 20 alterations or modifications 
might be made by the High Oourt of 
Bombay. That this is the intention of their 
Lordships appears from tha report in 
Sevak Jeranchod Bhogilal v. Dakore Tèmple 
Committee (5). ‘Apparently rules had been 
framed. under the scheme anc were sanc- 
Against the 
order of the District Court an appeal was 
filed in the High Courtand from there the 
case was taken to the Privy Council. It 
was then held that it was wrong to consider 
the order made by the District Judge sanc- 
tioning the rules as one under 8.47, Oivil 
Procedure Code, and, therefore, no appeal 
lay tothe High Court and similarly no ap- 
peal lay to His Majesty in Council ; but it 
was suggested that the High Court had 
power conferred upon it by ‘el. 20 of the. 
scheme to alter, or modify, or add to the. 
rules sanctioned by the District Judge on. 
an application made to it with that object, 
but it had no other power. The scheme, 
therefore, as itleft the Privy Council, was 
not final and further orders were necessary 
in the Distriet Court and in tne High Court 
before < 

the circumstances of these two cases which 
T have analysed,.can it be said that the 
Privy Council has decided that a provi- 
sion for persons interested to apply for 
modification of the scheme is not ultra vires?. 
To do so would, I think, be stretching case- 
law toofar. The point was never raised, 
much less decided, but in certain circum- 
atancesand without contest the Privy Council 
has given its sanction to such å rule in the 
Tirupathi Temple case. The rule in the 
Dakore Temple case appears to be one 
framed before the final shaping, of the 
scheme. Iam, therefore, of opinion - that 
in neith&r of these cases can it be said that 


the Privy Oouncil is of the opinion thah 


the scheme took its final shape. In- 
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such a claúseʻis intra vires. We “have, 
therefore, the opinion of several Judges of 
this Court that such a rule is ultra vires 
and, on the other side, ‘there is the very 
vague authority of the decisions of thé 
Privy Oouncil. wat 
In Patna and Calcutta a different view: 
has been taken. In Sadupadhya Umesha-. 
nand Ojha v. Ravaneswar Prosad Singh (9) it. 
was held by the Calcutta High Oourt that: 
power might be giventoamend the scheme’. 
on an application—a power which should 
even include the removal of a member of 
the temple committee. In Muhammad 
Waheb Hussain v. Abbas Hussain (20) the’ 
Patna High Court held that not only was 
such a tule intra vires but that “it was: 
necessary that it should bs inserted. Both’ 
thesé cases seem to treat the suits ‘as’ 
administration actions, but although they | 
may deal with questions relating to ‘the 
administration of the trust fund, certainly. 
not every suit unders, 32 can be called an. 
administration suit. A suit may be for the’ ` 
removal -of a trustee and the decree may ba 
passed accordingly, but this certainly can- 
not. be saidto bs an administration suit.” 
The question of administration very frs- 
quently arises and it is for the Court td 
decide in what manner the administration’ © 
shall be carried out, but it does not follow 


` from that that the Oourt should assumé’ 


to itself the administration of the trust, 
which it in fact does if it makes rules pro- 

viding for applications to be made by 
trustees and others ‘interested in the trust 

for varying or modifying the scheme already 
framed. If there. is leave toapply in such 

suits, it necessarily implies that the suit- is 

pending, and, therefore, once a sui ‘has 

been filed for settling a scheme and liberty 
to apply is given in the scheme the suit 
should be deemed pending for ever and 

ever, for it is. always possible that some’ 
person interested may make an application, | 
This principle, therefore, of reserving-liber- 
ty to apply in temple suits appears to me 
to be based on wrong premises. Itshould 
only be done when the Court is unable, or: 
for good reasons thinks it advisable not to 
finally determine any question arising ` for 
its decision but to leave such decision for 
a future date. Unless there is some ground 
of this sort the decidion must necessarily 


"be final and, therefore, an order that such - 


(20) 71 Ind. Cas, 280; 4P., L, 1,326; Ac I, Rp 1929 
Pat, 420, 


~ 
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‘final decision can be altered by a mere ap- 
plication would-sesm to be ultra vires. I 
may observe hére that the question put to 
us isadouble question and the answer to 
‘the two parts of the question must be 
different. The first is “ Where liberty to 


“apply is reserved . . «to ask for directions as . 


to carrying out the scheme. . So far 
as this is concerned this may well be intra 
vires unless it contravenes the provisions 


‘of s. 92, Civil Procedure Code, for the 


‘assistance of the Court is asked merely 


to carry out what it has already ordered, 
and if such assistance can be given with- 


out contravening the provisions of s. 92, . 


there can beno objection -to such a rule 
being framed, but when permission is 


-given toapply to the Court for alteration 


or modification of the scheme it appears to 
me that this at once offends against a. 92. 
The scheme having beein- framed, any modi- 


fication or alteration of it is in effecta new - 


scheme and the power to frame a scheme is 
given only subject to the conditions specifi- 
ed ins. 98, I will, therefore, answer the 
‘question put to us by one joint answer, 
‘namely, that the reservation by the Oourt 
‘toa person or persons to apply for a relief 


which ‘will come within s. 92of the Civil. 
Procedure Codeis ultra vires but that if, . 


such reservation does not offend in this 
way or.against any other provision of law 
it may be useful or advisable for carrying 
out the provisions of the scheme already 
framed. ae 

Beasley, J.—I agree. f 

Anantakrishna Ayyar, J.—I also 
agree. 
VNV 


ALN, A. Reference answered. 


——— 


MADRAS HIGH COURT. 
Seconp Orvin APPHALS Nos, 1405 anp 1406 
or 1924. i 
f l March: 23, 1927. 
Present:—Mr. Justice Srinivasa Iyengar. 
Tas RAJA or VIJIANAGARAM— ~ 
~  —PLainTiFF—APPELLANT 


i versus Bs 
JORREGALA GANGADU AND aNoTHER— 
i DEFENDANT—RESPONDENTS. ` 
Inam—Service inam granted partly for public 
services-Resumption, legality of—‘Kattu kaluva 
service”, whether public service—Grant by two persona 


_ One alone, whether entitled to revoke, 


village but whatever may be 
-and obligations of the landlord as between 


a 
mal 
"A service:inam granted in part for performance of 


a public service cannot be resumed merely on the 
ground that the services are no longer required. 


‘ Where two persons having interest in a particular 

property make a grant of the same for the purpose 
of sscuring certain services, itis not competent to 
one fof them alone without the concurrence of the 
other to cancel or revoke the grant. af ty 


A grant for kattu kaluva service is a grant of .a 
public nature. 
' Second appeals against the decrees of 
the District Court, Vizagaptdm, in A. B. 
Nos. 7 and 9 of 1924; preferred against those 
of the Court of the - District Munsif, 
Chodavaram, in O. S. Nos..622 and 623- of 
1922 respectively. | 


Messra. S. Srinivasa Iyengar and S, 


Venkatesa Iyengar, for the Appellant. 


Mr: Y. Suryanarayana, for the Respond- 
ents. A se 


_JUDGMENT.—I am nof ‘pursuaded 
that the judgment of the lower Appellate 


“Court in this case is wrong. Inthe plaint 


itself the grant has been stated by,the 
plaintiff-appellant to partake at least’ in 
part of a granb for kattu kaluva service, 
Such service has,, in the decision referred 
to and relied upon in the Courts below, 
been held to be a public service. If the 
grant was originally made for public service, 
that is, in other words, -service to, the 
villagers and not for private service tothe 
zemindar himself, it follows that the plaint- 
iff cannot -resume the inam on the 


‘ground thathe does not need any longer 


the service to beperformed to him. Though 
the lower Appellate Court has found that 
it wes a grant in lieu of wages on the 
footing that it was a grant at any rate 
partly for public service to be* performed 
for the villagers, it follows that the plaint- 
iff hasno right by himself to resume a 
land terminating the service. Again in 
this casethe ground on which the arga- 
ment was put forward was.that ever since 
the Permanent Settlement,.the plaintiff has 
had cast on him and also has undertaken 
the duty in respect of the irrigation of the 
: the rights 


himself and the Government under. the 
terms of the Permanent Settlement, it dees 
not follow that the landlord is entitled to = 
put an end at his pleasure and without 


' the concurrence on the part ofthe villagers 


to` certain services which -have bedh pro+ 
vided for by the grant, It is not'sugs 
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- - gested that the villagers in whose favour A District Judge has no jurisdiction to interfere 
“4i for Whose benefit-the. servicas are- to ‘With-the discretion of a trustee in the investment of 

eg al ap pee a RT eign KA is Š AY 3 iti 

be. performed have agreed t6.the resump- trust funds on a summary petition. He can do sọ 


2 E -ET - only in ‘a properly instituted suit. . 
tion ofthe grant. There is also one other Petition for revision of the order of the 


“aspect. “which T might ‘advert: to. -The District Judge, Amritsar, dated the 27th. 


‘grant, it is ‘admitted; was male before ‘March, 1927. 
-the Permanent Settlement,” It , was niade We 


could not have been made without the ente. - - 


“eonsent ot- the: landlord. Assuming for ~ JUDGMENT.—Tara Chand minor act a 


argument. that the zemindar was” also cón- 8 


L 1 A + bein ad ing through .bis mother ‘Musammat Gujri + 
- senting party to the granb being made, moved the District Judge of Amritsar under . 


i ment ; ` Mr. J.M. Mack he Petitioner. °` 
by the villagers.’ It .is.said-that the grant -i Mr Day R Renee tay He ede 


` 


aor 


4it then follows that two. persons having -s3 1/49 of the Indian Trusts Act II of 1883. 


interest in particular‘property made a 
‘grant of the- same for. the. purpose of 


‘securing certain’ sérvice. If both of them - 
joined in making the. graft it does” not 
‘hold to logic ‘or “reason -that - ‘one of 
them should’ be'entitled’to cancel or revoke 

ae kaka AG aa am Serer es “Saterfere with the discretion of the trustée 
‘of the other party who was also a grantor, tetit cee 

-No doubt, if. there had. been- such a Petition was dismissed. 
condition inthe grantitself or. if it was ` 


‘acking that Sardar’ Harnam Singh, a 
trustees, should “bs ordered .to deposit -cer- 


. Amritsar or otherwise to invest it in some 


through his. mother has come to “this 


pleaded.and found, such'a' thing may bê -Oourt in revision -and it has been urged. 


‘considered, But that is'not the case. On i i 5 ee 
‘fue finding of both. the Ocutts below that J aras roind ont therunders, 49 ofthe 
„the “service for which the grant -Was Indian Trusts Act, the District Judge, as 
originally ‘made by the villagers ial, at -tve principal Civil Oourt of original juris- 
_ least partly of a public naure; if. id lows ~giction in Amritsar was empowered to con- 
that- the” resumption epes could not ~trol the discretionary’ powers conferred ‘on 
be supported. The lower heen id ‘a trustee où suitable occasions arising and 
‘right: in their ‘judgment. ‘Ihe . second ‘thatthe District Judge could functién on 
‘appeal fails'and is dismissed Piti ooste. 1. .@ petition. In this view I.am unable to 
“/Swoenp Aprsat No.- 1406 -or 1924:—Fol- agree. Section 49 appears in Chapter V and 
_deals with . disabilities. of .trustees.- This 


‘lowing my judgment: in the connected ` 
‘Second Appeal No. 1405 of 1924 this second section “gives the District, Judge*power: to 
‘control the actions of a trustees: when it 


‘appeal is dismissed with costs. - - 


ee Ce E D A - -Appeals dismissed. becomes necessary to do so. In-the follow- 
Wo AON A O ing Chapter VI, provision is made for ‘the 
ee >, tay gi `. rights and” the liabilities of beneficiaries 
m -  .° > andunder 8. 6lit bas been enacted thata 

set os re ss péneficiary has a right tocompel a trustee 
ia MAR Maes NG to perform. any particular actor to restrain 
Na Gana « Ue Sa -OOT him'from committing any contemplated or 
< LAHORE HIGH COURT. Ţ7 probable breach of trust. -The learned 
“Givin Raysroy Petition No.,395- _ Counsel who appeared for the petitioner 

g < : or-1927.. Í admitted that the beneficiary “could iot. 
‘October 28, 1927. move the Court unders, tl ina summary 

: Present :—Mr. Justice Broadway. ; manner. In my judgment the view taken 
TARA CHAND, Minor, TarovGH Musammat by the. learned District Judge ‘is correct 
«= Q@UJRI—APrLIOANT— PETITIONER and isin consonance with Civil ~ Revision 


No. 864 of 1226 .decided by Mr. Justice 


ies = versus ` trees Se f j 

CHARNAM SINGH anp, sxoraer—Orrositre -Coldstream on-the 30th ‘of November, 1926. 
a _. Pasty—REsPoNDENTS..- i I, therefore, dismiss this pétition with 
: Trusts Act- (LI -of 1882), ss. 49, 61—Tiustee—In- costs...” ef We tee a cits atte A 
westmenteot funds—Jurisdiction” of Court to interfete :. wi: 7 = 3 + T Perhon diemissêd, 5 


With trustee's discretion on summary petition, = =” : Leys 
Beery OR gaa ES S zoo t KE = EN ai TS a Sa OE ee aa 


‘tain trust money in the Imperial Bank of. 


-approved securities, The learned District ; 
Judge Held that he had no jurisdiction to`. 


‘except on a properly instituted suitand the. 


Against thisorder of dismissal the minor. 
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PATNA HIGH COURT. 
ŪRIMINAL APPEAL No, 69 oF 1927. 
. June 21, 1927. : 
Present :—Mr. Justice Allanson and 
Mr. Justice Sen. 
BAJIT MIAN AND oTaErs—ACccUSED — 
; APPELLANTS |, . 
versus . 
: EMPEROR— RESPONDENT. = 
Criminal Procedure Code (Act V of 1898), ss. 297, 
807—JSury trial—Non-direction, when amounts to mis- 
direction—Disagreement with verdict of Jury— 
Reference to High Court, when necessary—Discretton 
of trial Judge. i 
It is only when the nor-direction of a Jury is such, 
that there are grounds for thinking that the Jury by 
reason of it may have been puton the wrong track 
and made to arrive ata wrong conclusion that such 
non-direction can amount to a misdirection. [p. 675, 


eol, 2.]- h 
: a 307: of the Criminal Procedure Code gives a 
discretion to the Judge-in the matter of reference 
and it is only when he disagrees with the verdict of 
the Jury and is clearly of opinion that it is necessary. 
for the ends of justice to submit the case to the 
` High Court that. he shall so submit it. If he is not 
clearly of that opinion his failure to submit the case 
is not a subject ‘for interference by the High Court 
on appeal. [p. 676, col.-1.] i ; 
Eran Khan v. Emperor (4), followed. ` 
_ Empress v. Guruvadu (2), distiuguished. ` 
` Where a Judge stated that, although .he still 
thought that the 
‘possibly against the weight of evidence, he had 
modified his original view and was satisfied that 
the accused took part, in the crime, and that there 
was thus no reason why a reference should be_made 
‘and-accepted the verdict and convicted the accused : 
Held, that the case was nota fit dne for reference 
Sa 307 of the Criminal Procedure Code. [p. 676, 
col. 2.) 14 < . z 


Criminal appeal from a decision of the 
Additional Sessions Judge, Bhagalpur, dated 
the 15th February, 1927. a 
. Mr, W. H. Akbari, (with him Mr. S. 


Hussain), for the Appellants: © - ` o 


"Mr. C. M. Agàrwala, Assistant Govern- 
-ment Advocate, for the Respondent. - 
BETen “A JUDGMENT. ` 
-: Sen, J.—In this case there were four 
persons charged under s. 395 of the Indian 
Penal Code. Of thess four, Madhu Mian 
thas “been acquitted-the Judge accepting 
the unanimous verdict of the Jury in his 
_ favour. Asregards the other three accused, 
the Jury by a majority of four to one, were 
of opinion that they: were -guilty under. 
s. 395 of the Indian- Penal Code. The 
_ learned Additional Sessions Judge-took time 
¢-consider-the verdict and finally passed. 
an order:accepting the verdict and convict- 
ing the accused Bishu Tatwa, Bajit Mian 
- and Baijnath-Jolaha under the said section. 


AS 


conviction of. the accused was - 
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and sentencing them to rigorous impricon- 
ment for four years each. This appeal is 
on: behalf of two of the three accused so 
convicted and- sentenced, namely Bajit 
Mian and Baijnath Jolaha. 

There are two grounds urged. The first 
is that having regard to the view of the 
learned Additional Sessions Judge that the 
virdict was against the weight of evidence 
he should have submitted the case to the 
High Court under s. 307. of the Code of 
Oriminal Procedure. The second is that 
even if in the opinion of this Court the 
learned Additional Sessions Judge was not 
bound to make a reference unders. 307, 
the order of conviction and sentence should 
be set aside inasmuch as the verdict of the 
Jury was the result of misdirections on some 
of the most important issues in the case, 

I propose to deal.with the second ground 
first. It is necessary to consider some of 
the facts of the case in order to appreciate 
the arguments advaneed under this head 
by learned Counsel appearing for .the ap- 
pellants. The dacoity in question is alleged 
to-have taken place on -the. night of © 
the 17th August, 1926, in village Basaits 
in the house of one Mahadeo Gangota. 
Mahadeo Gangota was sleeping on the . 
osara of the southern room of his house. 
After midnight he was roused by someone 
striking him with a lathi whereupon he 
entered the room. opening on to the osara 
where his sons, Chedi, the first informant 
in the ease, and Harihar were. -The dacoits 
effected an entrance into the room. and 
dragged out Mahadeo and Ohediinto the 
angan. Mahadeo thereafter, entreated the 
dacoits tolet him go offering to make over l 
a hasuli to them. He went into the sou- 
thern room, brought eout a hasulè 
‘belonging to his wife, which.had been 
hidden in the bedding, ‘and made it 


< over to the dacoits.. Ohedi in the mean- 


time had effected his escape and ran into 
the fields. After the hasult had been band- 


ced over, the dacoits began to intimidate 


‘Mahadeo's wife, Musammat Surji, and tried 
to extract information from -her as to where 
her valuables were hidden. Thay lighted 
a fire, threatened to burn her ifshe did 
not ‘comply. with their requisition, and 
even. went tothe length ef scorching her - 
leg-in the fire they had lit-for the purpoze, 
Ultimately, when they discovered that there 
was not much else to be-had from the 
house they retreated after taking such other. 
small articles aa. they: could -gef hold of, 
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Chedi remained out in the fields the whole 
night. In themorning he sought out the 
village chaukidar and, with him and one 
Bhutan Gangota, proceeded to Kishunganj 
thana where he arrived at 6P.m.on the 
19th August, 1926. It happened, however, 
that there was no one at the thana who 
had power to institute a case. There was 
only a literate constable in charge of the 
thana who made an entry in the station 
diary and sent on, Chedi and ‘his companions 
with a copy of this entry to village Lachmi- 
pur. They reached Lachmipur at ll P. m. 
and. there the writer head constable drew 
up a regular First Information Report. A 
great deal of the argument advanced in this 
Gourt. turns upon this First Information. 
Ohedi while lodging the First Information 
Report stated that he himself did not knew 
who the dacoits were, Al) that he could 


Say was that his father bad said 
that there were eight dacoiis in all, 
that they were speaking Urdu and 


that all of them were young, He added, 
“I could not see on account of darkness 
if they had applied anything to their 
faces.” 4 

Later on, however, there appears to have 
. been some development inasmuch as Mus- 
ammat Surji is alleged to have identified 


Bajit, Baijnath and also Bishu Tatwa, the . 


last named with particular reference to his 
gold topped teeth. It may be notéd that 
in view of his evidence, given in the 
course of the trial the question naturally 
arose as to whether if Musammat Burji 
had so definitely recognised the three 
accused, their names would nct have been 
stated in the First Information Report lodg- 
‘ed by Chedi. It was suggested on behalf of 
the prosecutiom that it was just possible 
that Chedi had not come back home from 
the fields before going to the Police Stat- 
tion to ledge the First Information. “This 
theory, however, as appears from the charge 
to the Jury administered by the learned 
Additional Sessions Judge, could not stand 
fora moment, In point offact Chedi, it is 
suggested in the charge, must have come 
home and had a consultation with his father 
and mother and seen what damage the 
` dacoits had done to the house and the yard, 
and having so apprised himself of the 
main facts and circumstances connected 
with the dacoity he must have proceeded 
to the Police Station to lodge the First 
Informatich. The learned Additional Ses- 
pions Judge makes special reference to 
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the fact that Chedi, having been away in 
the fields most of the time when the dacoits 
were in the house, could not possibly have 
given the details of the occurrence and of 
the damage doneto the house, ete., of his 
own knowledge had he not returned to 
the house first andthen proceeded to the 
Police Station, Inall these matters it is 
prefectly clear that the learned Additional 
Sessions Judge made a full and fair and 
adequate charge to the Jury finally convey: 
ing his opinion to the Jury that “It 
is impossible to believe that Chedi 
had no talk with Mahadeo and Musammat 
Surji before he left the village. He must 
have had, because he himself was not pre- 
sent throughoutthe occurrence and many 
of the details given in the First Informa- 
lion Report must, and could only, have been 
derived from his parents,” - 


Learned Counsel, appearing for the ap- 
pellants, contends, however, that this do- 
gmatic .expression of the Judges own 
opinion would rather take away from ita 
weight and convincingness; the better 
course, and in fact the only proper course, 
for the learned Additional Sessions Judge 
was to place the direct evidence on the 
subject. He-points out a passagefrom the 
deposition of Musammat Surjiin which she 
said,“ Ohedi also came back. One Bhutan 
of Lower Lowngaon came with him. Chedi 
went to the thana. It was about midday 
when he left." He also points out a passage 
from the deposition of Chedi in which he 
said, “J have knownBisu Tatwa for 10 years 
or so. J have known Bachhu and Baijnath 
for about five years. I have known Bajit 
Mian for the last four years. I wentto see 
them cccasionally at the hat or on the road 
EN KN seth I recognised them by their 
voices. They were Bajir, Bisu, Baijnath and 
Madhu, the accused. I asked why they were 
maltreating us but they went on shouting 
“atop, you sala or we will kill you.’ 

On the strength of these two passages, 
one in the deposition of Chedi and the 
other in that of Musammat Burji, learned 
Counsel contends that if the Judge had 
put these statements before the Jury which 
constituted the direct evidence in the case, 
instead of giving his inference in a doga 
matic manneras abote mentioned, the 
Jury would have been ina position from 
‘such direct evidence tocometo right eon- 
clusions on the question as to whether the 
omission ofthe names from the First Informs 
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ation would not sufficiently establish the 
innocence of the accused in regard- to any 
part inthe dacoity in question. In other 
words, instead of telling the Jury that it 
was impossible to believe that Chedi had 
not returned home before proceeding to 
the thana the learned Additional Sessions 
Judge should have given the Jury Musam- 
mat Surji's evidence to the effect that 
Ohedi did come asa matter of fact and 
that he, therefore, had sufficient opportunity 
to know the names of the accused. Further, 
he argues that the evidence of Obedi 
himself that he had actually recog- 
nised the accused, if put to the Jury, 
would have led them at once to view with 
very great suspicion the First Information 
Report, the absence from which of the names 
of the accused would in that case be per- 
fectly unaccountable, 

A third contention which he raises is 
that the learned Sessions Judge was equal- 
ly dogmatic ia that portion of the charge 
where he discussed the question as to whe- 
ther such a dacoity did actually take place 
or not. He expresses the definite opinion 
that a dacoity had in fact occurred ‘at the 
place and on the date as alleged. The 
learned Additional Sessions Judge observ- 
ei, “ [t is impossible to believe that his son 
would, ifno dacoity had taken piace ab 
all, have lodged the Firat Information on 
whieh the present case was instituted.” 

He also said : 

“Ih seems to me impossible noi to bə- 
lieve that a dacoity was actually committed 
and that 2 reasonably veracious account 
has been given of what the dacoits did at 
Mahadeo's house." ; 

After having so delivered the charge 
on tie eubject of the occurrence itself 
the learned Sessions Judge proceeded to 
remark that the real question at issus, 
however, was whether the four persons in 
the dock were among the dacoits. This 
according to the learned Counsel for the 
defence is denying the Jury the right to 
form their own judgment on the question 
as to whether a dacoity did take place as 
alleged. . Having failed to.infect them with 
his own belief so dogmatically expressed, 
it was uot to be wondered that the learned 
Additional Sessions Judge was eventually 
surprised at the verdict of the Jury against 
all the accused. 

These are the main objections on the 
ground of misdireetionto the Jury. Barring 
these features which in his opinion are 
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objectionable though prefectly unintention- 
al, learned Counsel concedea that the charge 
is, as it reads, a charge for acquittal and 
the learned Additional Sessions Judge has 
clearly and unambiguously expreased his 
opinion that on the evidence adduced in 
the case it would hardly be possible to 
bring the charge home to the accused, 
It is difficult to judge from the heads of 
charge to the Jury which must necessarily 
be an abstract, and not averbatim report 
of the summing up of the Court, as to whe- 
ther the passagesin question in the de 
position of Musammat Surji and Chedi were 
or were not placed before the Jury [Eknath 
Sahay v. Emperor (1)], But the learned Addi- 
tional Sessions Judge, in my opinion, 
has not merely ina dogmatic manner ex- 
pressed his belief in the matter of Chedi's 
returo home and also in the matter of 
Chedi’s supplying himself with material 
fects for the Firat Information from his 
parents. In one portion of his summing 
up he observes, “It is not reasonable 
to suppose and there-is evidence to the 
contrary, that Musammat Burji did 
not communicate to her son before ha 
left the village all that she knew of the 
oecurrencs end in particular of the identity 
of the dacoits.” 

The " evidence to the contrary” may 
certainly refer tothe evidence of Musam- 
mat Burji that Chedi came back home 
before going to the thana. ‘Iam, therefore, 
constrained to think that there is no sub- 
stance in the contention thet by omitting. 
to refer to any material evidence in the 
casa the Gourt prevented the Jury from 
arriving at thé righ: conziusion. As I 
hava already observed the summing up 
of the learned Additional Sessions Judga 
from beginning to end is ac clearly in 
favour of acquittal thatit would be strain-. . 
ing to> much to say that the Jury did not 
receive adequate assistance from the Oourt.- 
It is only when the non-direction is such 
that there are grounds forthinking that 
the Jury by reason of it may have been. 
puzon the wrong track and made to arrive, 
at a wrong conclusion that such non» 
direction can amount to a misdirection. I 
fail to see any such non-direction in the 
summing up. | 

Nor dol think that thera is much force 
in the contention put forward that the 
opinion expressed by the learned Additional 

(X 35 Ind. Oas. 657; 1Pat, D.J, 317;°17 Or. L, Je 
353; 2 P, L. W, 348 : 
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‘Sessions’ Judge. -that a dacoity ‘in fact 
took place as distinguished from his opinion 
‘that it was highly doubtful whether the 
‘accused took-part in it would amount to a 
misdirection.’ If any thing, it would, in 
miy opinion, ‘ more pointedly refer to the 


- innocence of the accused notwithstanding 


the fact, asit seems to have- been establish- 
ed ‘by the evidence, that a Gacoity had 
‘taken place. The result, thereZore, is that 
I‘do not think that there is any occasion 
for this Court to interfere onhe ground 
of misdirection. : 

‘ It remains now toconsider the other con- 
tention, namely, that in the circumstances 
of this case the learned Additional Sessions 
Judge should have made a reference under 
s. 807 of the Code of Criminal Procedure. 
There are three things which appear clear- 
ly from the provisions of s. 3C7 and from 
the rulings thereon. First, it is entirely 
within the discretion of the Judge as to 


- whether he should make a reference or 


“the Gode of Criminal Procedure, 


- took part in the crime, 


not. Secondly, areference is called for 
when the Judge “is clearly of opinion that 
it. is necessary for the ends of justice to 
submit the case in respect of such accused 
person to the High Court” and he shall 
in that event submit the case accordingly, 
recording the grounds of his opinion. Third- 
ly, the Judge must disagree with the 
verdict of the jurors or of a majority of 
them. In the present case the learned 
Additional Sessions Judge tcok time to 
: consideri whether- the case should be re- 
ferred ‘to the High Court under s. 307 of 
He did 
‘s0, as he states -in his order, on a count 


‘ofthe fact that at the time he had a 


‘suspicion that the methods adopted by 
the Police had been reprehensible,’ Bub- 


“sequently, he made a more careful study 


“ofthe Police diaries and found that his 
suspicion was not -well-grounded.- Accord- 
‘ingly, He modified his original view and 
. felt ‘satisfied that the appellants had taken 
part in the offence charged against them. 
In these circumstances he recorded an order 
as follows:;:— 

- “Although, therefore, I still think that 
possibly the conviction of Bajit and Baij- 
. nath isagainstthe weight of evidence on 


the record, I have modified my original: 


view and am satisfied that these persons 
There is thus no 
-reason why areference should be made to 
the High Court. I accept the verdict and 
convict the accused,” 
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It, is to be noted that although he was 
originally minded to dissent from tLe 
verdict, at the moment of the order he 
was certainly not ina position to dissent 
from it. On the contrary, he had fully 
satisfied himself as to the guilt of the 
accused. I fail to see how in these 
circumstances it could be a fit case for 
reference unders, 307. Learned Counsel 
for the appellants, however, urges that 
inasmuch as there was still some doubtin 
his mind as to whether the conviction of 
Baijit -and Baijnath was not against 
the weight of evidence on the record the 
only course left to him was tosubmit the 
case to the High Court. Raliance is placed 
on the case of Empress v. Guruvadu (2) in 
which it is laid down. thatthe discretion- 
ary power to refer cases under s. 307 
should always be exercised when the 
Judge thinksthat the verdictis not support- 
ed by the evidence inasmuch as a failure 
to do so results inthe conviction of per- 
sons on evidence as to the sufficiency of 
which the Courtis doubtful. The facts of 
that case, however, were different. The 
learned Sessions Judge in that case being 
doubtful as to whether the verdict was 
justified by the evidence thought that it 
was not incumbent upon him to send the 
case to the High Court observing that 
“probably there would be an appeal.” 
The High Courtin that case pointed out 
that the learned Sessions - Judge should 
have remembered that there was no appeal 
on the facts when once the trying Oourt 
had accepted the verdict and based its 
conviction thereon; thus there was not 
justification for the failure to submit the 
case to the High Court on the ground that 
probably an appeal would be preferred. 
Another case upon which strong reliance 
has been placed is the case of Saroda Charan 
Mistri v. Emperor (8), In that case the 
Jury brought in an unanimous verdict of 
guilty under s. 302 of the Indian Penal 
Code in respect of one of the accused and 
under s, 328 of the Indian Penal Code in 
respect of the other accused. The learned 
Judge observed that there was no justifica- 
tion for the differentiation of the cases 
ofthe two accuséd and that if the accused 
were at all guilty they would then both be 
certainly guilty of murder; On this point, 


0 13 M. 343; 2 Weir 389; 4 Ind, Dec, (N. 6.)-951, 
(3) 87 Ind, Cas, 606; 41 O. L. J, 320; A, IR, 1925 
Qal. 795; 26 Cr, L, J. 1006. 
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thersfore, there appeared to be a lear, 
full and complete dissent on the pact of 
the learned Judge from the verdict of 
the Jury. The other-point involved im the 
case was as to whether or not the two 
accused knew that the drug they were 
administering to the deceased was pcison. 
They had been given that durg by a shird 
person as a medicine. The case o- the 
defence was that the accused did not tnow 


while they administered the drug that they - 


were administering poison. The Jury un- 
hesitatingly rejected the case of ths de- 
fence as to such absence of knowledge. The 
learned Judge was inclined to think that 
he would rather give the accused the 
benefit of the doubt. But ultimately when 
passing the order he observed that con~ 


sidering that the Jury had unanimcusly. 


brought ina verdictof guilty he did not 
think he was justified in pressing “ the 
slight doubts ” that still remained ir his 
mind tothe extent of referring the caze to 
the High Court under s. 307 of the Criminal 
Procedure sCode. With reference to the 
last mentioned point the High Court «came 
to the conclusion that the disagreemert of 
the learned Judge with the cury 
was not such a complete dissent as 
to lead him ‘to consider it necessary 
for the ends of justice to submit the 
case to the High Court. But with refer-nce 
to the former the High Court held that tiere 
“was sucha clearand complete dissent as 
to the liability of the two accused under the 
same section that he was obviously unab:s to 
do justice to the accused by accepting the 
verdict and, therefore, there was no opion 
left to him but to refer the -case -to the 
High Court under the provisions œŒ s. 
807. The present case bears some resembl- 
ance to thecase of Sarda Charan Mistr y. 
Emperor (3), in so far as it relates to “ the 
slight doubts ` that still remained in she 
mind of the Court. .Such doubts have b-en 
expressed by the learned Judge in she 
words: ‘ Possibly, the conviction of Bujit 
and Baijnath is against the weight of 
evidence on the record.” In the n=xt 
sentence, however, he observes, “I have 
modified my original view and am sa is- 
fied that these persons took part in he 
erime.” y 
- This takes the case completely beymd 
the scope of the provisions of s, 307 of 
the Code of Oriminal Procedure, But it 
cannot be said that he digagrees with the 
verdict, Nor that he is clearly of epinba 
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that it is necessary for the ends of justice ta 


submit the case to the High Court. This 
principle has been affirmed in the later cass’ 


-Eran Khan v. Emperor (4), which lays down 


that “s. 307. quite clearly gives to the Judge’ 
a discretion in the . matter, and -it is only 
when he is clearly of opinion that it is ne- 


‘essary for the ends of justice to submit 


the case to the High Court thathe shall so 
submit it. Ifheis not clearly of that opi- 


‘nion, his failure tosubmit the case is not a 
‘subject for interference by this Court on 


appeal,” 
In this cannection it would be well to 


-remember the principle laid down in one of 
‘the earliest cases of Jury trial in India: 
“If weare to interfere in every case of 
-doubt, in every case in which it may with 


propriety be said that the evidence would 
have warranted a different verdict, then we 
must hold that real trial by Jury is absolutely 
atan end, and that the verdict of a Jury isof 
no more weight than the opinion of asses- 
sors,” Queen v. Sham Bagdee (5). In the 
present case is was unexpected that the 
‘Jury should have returned a verdict of 
guilty bya majority of four to one. But the 
jurors are entitled to their own view of the 
-case and the rule of law is not to disturb 
their verdict unless it be for special rea- 
sonsand undar special circumstances. The 
principle underlying that rule is well-ex- 
pressed as follows: ‘ We-adhere generally 


_to this principle, notwithstanding our large 


‘discretionary powers, first, on the constitu- 
tional ground of taking as little as possible 
out of the hands to which it has been prim- 
arily assigned by the Legislature, and 
secondly, because any undue interference 
may tend to diminish thesensa of responsibi- 
lity which it is desirable that a Jury should 
cherish,” Reg v. Khandera v. Rajirav (8). 
The appeal must be dismissed and the 
eonvictions and sentences affirmed. 


Allanson, J.—I agree. 
ALN. A. Appeal dismissed. 


(4) 74 Ind. Cas. 950; 50 O. 658 at p. 662; 24 Or. L. J. 
83&: A.I, R. 1924 Cal. 47. 

(5) 13 B. L. R. Ap. 19; 20 W. R. Or. 73. 

(6) 1 B. 10; 11 Mad. Jur. 215; 1 Ind, Dee, (x. 6.) 7. 
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~% NAGPUR JUDICIAL COMMIS- 


SIONER’S COURT. 
ORIMINAT, Reviston No. 172-B or 1927. 
September 17, 1927. 
Present:—Mr. Hallifax, A. J. O. 


, NARSINGHDAS MARWARI—Acoosup | 


—APPLIOANT 
versus 


EMPEROR—Oprosirs PARTY. 

Criminal Procedure Code (Act V of 1898), s. 487~— < 
Revision—Finding of fact—Interference—Mere mis- 
take of law—No injustice—Interference, whether legal 
—Appellate Court—Alteration of charge, legality of— 
Penal Cede (Act XLV of 1860), ss. 879, 409, 417, 420, 
5l11—Theft, criminal breach of trust, criminal mis- 
appropriation and cheating, distinction between— 
Sentence, reduction of, when justifiable. g 

Al Court of Revision has noright to disturb a 
finding of fact,.even ifit arrives ata different con- 
elusion on an evaluation of the evidence. [p. 678, col. 


It is not the duty of the Court of Revision to correct 
‘mere mistakesinlaw, which bave ro more effect 
‘than mistakes in grammar or spelling. The power of 
interference in revision is to be used only for the 
purpose or correcting injustice not mere illegality. [p. 
679, col. 2, 

I is i; to the Appellate Oourt to alter a charge 
to one under a “different section and is should do so 
jf another section applies to the facts, provided 
the accused knew all the facts alleged against him. 

ibid. 

i the distinction between theft, criminal breach of 
trust, criminal misappropriation and cheating is that 
ain theft, the original taking is without honesty and 
‘without the consent ofthe owner and in criminal 
breach of trust it is with both. In obtaining pro- 
perty by cheating, the taking is dishonest but with 
the consent of the owner and in criminal misappyo-, 
priation it is honest but without the consent of the 
owner. [tbid.] , ; 4 

` A sentence of one year's rigorous -imprisonment 
and a fine with further rigorous imprisonment for 
four months in default of payment of it, though 
legal under s. 420, Penal Code, is illegal, if the finding 
is altered in the Appellate Court to a conviction of 
attempting to che&t punishable under ss. 417 and 511 
read together, under which the longest term of im- 
prisonment that could be imposed substantively is 
six months and the longest that could be imposed 
in default of payment of fine is a month and a bali, 
{p. 678, col. 2.| - g 

A Court is not bound to reduce a sentence unless 
it appears to be heavier than the facte proved against 
the accused warrant, especially wken the Courts 
below express the opinion that it is not so, even 
though the facts constitute a different offence for 
which the sentence passed is not a legal one. [p. 679, 
eol., 2.) * Ar a 

Application for revision of a decision 
of the Sessions Judge, Amraoti, in Criminal 
Appeal No. 261 of 1927, dated the 12th July, 
1927. 

Mr. R. R. Jayvant, R. B., for the Applicant. 

. Mr.G. Pe Dick, for the Opposite Party. 
ORDER.—This, like most applications 


for revision in criminal cases, is nothing 
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more than a second appeal in which no 
question of law whatever is raised but 
every finding of fact in which the Courts 
below concurred is attacked, not as obviously 
mistaken but on the ground that an 
‘evaluation of the evidence by this Court 
should and would lead it to a different 
conclusion. Evenif that did happen, this 
Court would not have even the right to 
disturb the decisions at which the Appellate 
Court has arrived. It happens further that 
in this case the learned Sessions Judge did 
fall into a very obvious mistake of law in 
respect of the sentence, but that has passed 
unnoticed and was not mentioned in the 
application for revision. | 

The sentence maintained in the Sessions 
Court was one of rigorous imprisonment for 
one year anda fine, with further rigorous 
imprisonment for four months in default of 
payment of it, That sentence is perfectly 
legal under s. 420 of the Penal Code, under 
which it was passed, but in the Sessions 
Court the finding was altered to a conviction 
of attempting to cheat, punishable under 
ss.417 and 511 read together. The longest, 
term of imprisonment that could be imposed 
these two sections 
combined is’six months, and the longest that 
could te imposed in default of payment of 
fine isa month and a half. 

Now, though the applicant bad no right 
to ask that the whole of the evidence should 
be examined by this Court forthe third 
time, that has been done and it is found, as 
might be expected, that it leads inevitably 
to the inferences of fact which two Courts 
have already drawn from it, They are these, 
The accused, a cotton broker, had in his 
possession a number of bales of cotton 
belonging to the complainant. On the 
25th of January the bales were weighed 
and found to consist of 129 akhas. (The 
akha is a unit, which has not been defined 
in the case, but seems to include both 
weight and quality.) < 

The bales were in two lots or stacks, one 
of 43 units and the other of 86. The accused 
made three entries in his nakal bahi or day 
book, all in the name of the complainant, of 
43 units, 74 units and 12 units. It is in 
respect of the 12 units pf the last item that 
he has been found to have committed an 
offence. After the weighment he told the 
complainant's servant, who had not checked 
it, that the total amount was 117 urits, 
which was 12 short of the truth. The 
servant doubted- this and asked for tha 
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tak patti or weighman’s taily, whizh the 
accused declined to give him, saying it was 
not necassary. The servant came back 
shortly afterwards with a friend ard the 
accused repeated to them both the sta sment 
that the quantity of cotton was ony 117 
units and again declined to show tham the 
weighman’s tally. 

On the 27th of January, two daye after 
the weighment, the accussd sold thelot of 
43 units and credited the complainan: with 
the price in his khataoni or ledger. .Five 
days later, on the Istof February, he sold 
the other lot of 86 units and credited the 
complainant with the price of 74 only. 
What entry was made at that tine in 
raspect of the remaining 12 unts is 
uncertain, though it is clear that -t was 
not a credit entry in favour of the 
complainant. (Before the ledger was 
produced in this case the page on whi:-h the 
entry of the -74 units appeared was rerioved 
and another substituted for it, showirg the 
same entry and another just below itf the 
price .of the 12 units, which was also 
credited to the complainant.) 

During the next twoor threes weeks the 
complainant several times asked the amused 
for satisfactory evidence that his cotton had 
not amounted to more than 117 unis, ag 
hə felt sure it had, aod he asked in 
particular for the bill for ginning it vhich 
was with the accused, but the accuse] put 
him off from time to, time by verious 
falsehoods. On the first two occasicns he 
said the bill had not yet reached hin, on 

“the third that he had already sent it by the 
hand of a messenger and on the fourth that 
it was’ lost. Eventually on the 2203 of 
Febraary he gave the complainant a 
written receipt for the full amount cf the 
cost of ginning his cotton, stating n it 
that the cotton cons‘sted of 117 units. The 
complainant then went to the purcha or of 
the cotton, as,he ought to have done 
and quite possibly had done earlier, and 
ascertained that 129 units had been sold 
as his. X 

The offence conatituted by these fasts is 
uadoubtedly criminal breach of Trust. 
There is no question of a mere attempt any 
more than there would be in a cas of 
theft in which the stolen property was 
recovered or restored. The learned Ses- 
sions Judge seems to have been aware that 
s. 409 of the: Penal Code really fittec the 
facts, but to have refrained from applzing 
it because it was not mentioned in the 
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charge., A perusal of Ohap, XIX of tha 
Criminal Procedure Code would have shown 
that this could and should have been done. 
The accused kaew all the facts alleged 
against him, and probably knew nothing at 
allabout the difference batween the various 
sections that have been mentioned. 

As this ignorance is not confined to 
accused peraons it may be useful to state 
compendiously an easy method of differen- 
tiating between the offence of theft, cheatin 
with delivery of property, crimina 
misappropriation and criminal breach of 
trust. That depends on whether the 
original taking was honest or dishonest 
and whether it was with the consent of the 
owner or without it. In theft the original 
taking is without honesty and without the 
consent of the owner, and in criminal 
breach of trust itis with both. In obtaining 
property by cheating the taking is 
dishonest but with the consent of the 
owner, and in criminal misappropriation 
it is honest but without the consent of 
the owner. 

Now it is not the duty of this Court 
sitting in revision fo correct mere‘mistakes 
in law which have no- more effect than 
mistakes in grammar or spelling. The 
power of interference in ravision is to be 
used only for the purpose of correcting 
injustice not mere illegality. For that 
reason, even if the view of the Sessions 
Oourt that the facts cocs‘ituted no more 
than an attempt to cheat were correct, I 
should refuse to reduce the ssntence in 
this case unless it appearad to be heavier 
than those facts warranted. A Magistrate 
and a Ssasions Judge have expressed the 
opinion that it isnotso,and I agree with 
them. But the real illegality in the case is 
in not passing the sentence under s. 409 
of the Penal Code, and if any interference 
is required at all it would be to alter the 
finding to one of an offence punishable 
under that section. That however would 
bea matter for an academy of law, not for 
a Court of Law, < f 

I decline accordingly to interfere at all 
with the decision of the Sessions Court, by 
altering either the finding or the sentence. 
To leave them both will do as little harm 
and to correct one of them as little good as 
to do the same thingin regard toa word 
that appears in the record with two different 
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ALLAHABAD HIGH COURT. 
OrIMINaL Rererence No. 827 cr 1926. 
June 1, 1927. 
Present-:—Mr. Justice Ashworth. 
SRIPAT NARAIN SINGH AND oraErs— 


AccvsEB—APPLICANTS 
VETSUS 


_ GAHBAR RAI— Opposite PARTY, 

Criminal. Procedure Code (Act V of 1&98), s. 440— 
Revision—Omission to hear party—Secona application, 
whether maintainable—Reniew—Duty of Counsel to 
see that application is placed before. same Judge— 
Attempt to have application heard by ancther Judge, 
impropriety - of—Penal Code (Act XLY of 1860), 
S. 487-—Mischief—Complainant, whether bound to 
prove his title. . 

No party has aright to be heard before any Court 
exercising its powers of revision under she Criminal 
Procedure Code although the Court may, if it thinks 
fit, hear any party either personally or by Pleader, 
[p. 680, col. 2.] 

The fact that the Pleader for a party was not 


heard when a Court was exercising such powers is - 


not, therefore, a ground for a second application for 
revision or for a review. [p. 681, col. 2. 

Kohna Ram v. Emperor (1) and Ram Nihore Umar 
v. imperor (2), distinguished. ~ f i 

It isa good practice to hear Counsel in criminal 
references in matters of importance, but whether a 
matter is a matter of importance must be left to the 
discretion of the Judge hearing the reference. [p. 
681, cols. 1&2] | i 

An application for review must come before the 
Judge who passed the decision which -is to be re- 
viewed, and the Counsel for review shculd ask that 
the application be put before the Judge who decided 
the matter. It is contrary to all propriety that a 
Counsel should put in an application for review and 
attempt to get it heard by another Judge by styling 
hit A: as an application in revision. [p. 681, 
col, 2. 


Obiter —A person accused of havirg committed 
mischief cannot be allowed to put the complainant who 
is admittedly in possession of the thing in respect 
of which mischief was committed, to proof of`his 
title. [ibid.] , 

Oriminal reference made by the Sessions 
Judge, Ghaziput. 5 

Messre. S. C. Goyle and A. P. Pandey, for 
the Applicants. f 

JUDGMENT. —Thbis is an application 
for revision ofan order of a Magistrate 
of the First Class of Ghazipur, dated 
the 4th October, 1926, convicting the 
applicant of an offence under s. 427, Indian 
Penal Code, and sentencing him topay a 
fine of Rs. 10. The application in revision 
is based on the ground that the Deputy 
Magistrate before convicting the applicant 
of the offence of mischief was bound to find 
that the property in respect of which the 
mischief was alleged to be committed be- 
longed to the complainant. i 

“The matter has already been up in re- 
vision before this Court on a rečerence frcm 
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the SessionsJudge of Ghazipur, ` It appears 
that when the matter was up before me on 
the reference from the Sessions Judge a 
vakalatnama had been filed by Mr. Pandey. 
Mr. Pandey was not called uren by me 
to argue or appear in the case. It jis 
possible that I was not even aware of any 
Pleader having been engaged by the appli- 
cant. The reference by the Sessions Judge 
impugned the orderof the Magistrate on 
precisely the same ground as that order 
is being impugned by the present applica- 
tion in revision. The consequence is that 
this application in revision is calling in 
question .on certain grounds an order of a 
Magistrate which order was previously con- 
sidered on a reference from the Sessions 
Judge impugning that order on precisely 
thesame grounds. In these circumstances 
it is clearly for the applicant in respect of 
the present application to show reason why 
the application is maintainable. 

Mr. Goyle who, though not appearing in 
respect of the previous application, appears 
on behalf of the applicant to argue the 
present application gives as the reason why, 
notwithstanding the matter having been 
already decided, this application in revision 
should and must be entertained the follow- 
ing. He says that Mr. Pandey had a right 
to appear in respect of the previous applica- 
tion, and consequently the decision on the 
previous application was bad because he 
was not called on to appear. He further 
adds that he has aright in law to appear, 
at any rate, to support the present applica- 
tion.- Now s. 440 of the Criminal Procedure 
Code is very explicit on the matter. That 
section runs, “No party has any right to 
be heard either personally or -by Pleader 
before any Court when exercisingits powers 
of revision.” It goes on to provide thatthe 


. Court may, ifit thinks fit, when exercis- 


ing such powers hear any party either per- 
sonally or by Pleader. Mr. Goyle main- 
tains that this rule of law has been rescind- 
ed bya rule of practice in this Court. He 
refers to-the caseof Kohna Ram v. Emperor 
(1). That decision has no application to 
the present contention. It doesnot deal 
with the matter of an applicant being 
heard or not being heard by the mouth 
of bis Counsel. It is however cited by Mr. 
Goyle in order to show that, though a 
'mattér has been up in revision and decided 


(1) 68 Ind Cas. 32; -45 A. 11; 20 A. L. J. 775; 28 
Cr. L, J. 496; 4 U. P. L. R. (A.) 162; A. I. R. 1922 All. 
503, . | 


oe 
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- it may be brought up in revision agcin 
-and the Court must. decide it again. His 


contention, if allowed, would require this - 
Court to hear an application in revision 


100 times over. But the decision is no 
authority, for such a contention.. In that 
' case the Sessions Judge had reported a 
conviction forthe purposes of enhancing 
the sentence, A Judge of the High Court 
entertained the revision and threw it oat. 


Subsequently the applicant put in another. 


application in revision to the effect that 
the conviction of the Magistrate was wrong 
in law. It was held that the application 
called in question a different matter 
to that dealt with by the Sessions 
Judge. The matter up before the Hizh 
Court was clearly a new one and one 
that had never been up before. The case 
has no bearing on the present -case. I 
“have only been able to obtain two decisioas 
bearing on the present matter at all. Ore 
is Ram Nihore Umar v. Emperor (2). =n 
that decision Richards, J., said, “The Court 
is willing, asa rule, to get the help ard 
assistance of legal gentlemen as amicus 
curi". and refers tos. 440. This remark 
is very far from being authority forhol- 
ing that the clear provision of s. 440 of the 
Oriminal Procedure Code has been overla.d 
by any established practice that Couns] 
will’ be heard in revision cases. 
must depend. on the merits. Where a 
Sessions Judge has written a complete ordar 
setting forth his view and a reply has been 
submitted by the Magistrate concerned 
and the facts are clear beyond all doutt, 
it will not bə'my practice to call upm 
Counsel to appear even if they have filed 
an afidavit. Such a practice would be in 
direct conflict with the provisions of s. 44) 
which leaves ms a discretion. It would 
also prevent revisional references being 
decided in Chambers. Iseese no reason fcr 
believing thatin an ordinary case any parti- 
cular Counsel is likely to present the case 
better than the Sessions Judge. Another 
decision is Queen. Empress v. Haradhan 
(3). In that case it was held that in matters 
of importance the Oaleutta High Oourt 
has always heard Counsel in criminal re- 
ferences. This is merely a statement cf 
the practice of the Calcutta High Court 
but I consider that it isa good practics, 
and one which may usefully. be followed ih 


(210 Ind. Cas.740; 8 A. L.J. 237; 12 Ç. L. 7. 
(3) 19 ©. 380; 9 Ind. Dec. (N. s.) 693. 
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this Court. Whether a matter is a matter 
of importance must 'be left to the discretion 
ofthe Judge hearing the reference. ; 

` This application is really in effect an 
application in review. It bas been put in 


the form of another application in revision .~ 


in. order to avoid an objection that no 
review lies under the Criminal Procedure 
Code. Lam not prepared to say that 


a Judge of this Court cannot review hig’ 


judgment or Gecision. But it appears to 
me very clear that the application for 
review must come before the Judge who 
passed the decision which is to be reviewed, 
The application by Counsel for review in 


-Buch a case should ask that the application 


be put before the Judge who decided the 
matter. It is contrary to all propriety that 


“he should putin an application for review 


as if it could oe heard by another Judge, 
By styling this application “an applica- 
tion in revisian"” this is what Mr. Goyle 
attempted to do. 

.This application was ordered by a Judge 
of this Court to be put up before me on 
certain groundsstated by him, The ground 
taken by him is that I\could not have 
been aware that the present: applicant was 
represented in the revision fromthe Sessions 
Judge. It is probable that I was not aware, 
and it is possible that if I had been aware 
I would have heard Mr.- Pandey. But the 
case -once having béen decided’ the mere 
fact that I did not exercise a discretion ‘to 
hear Counsel is no ground for a review. 
Before a review could be permitted, there 
would have to be shown some strong reascn. 
for altering the decision. No reason is 
shown in the present application. It mere- 
ly re iterates the view which I hold was a’ 
wrong view of the Sessions Judge. The 
Magistrate had found that the applicant 
had pulled down a wallin the possession 
of another person fora long time without 
the slightest excuse fur believing that the 
wall belonged to him (the applicant). When 
accused of mischief instead of saying that 


the wall was his or that he had believed it 


to be his, he said that the wall had fallen 
down, that he had nothing to do with its ` 
being pulled down, and then tried to put-.- 
the complainant to proof that the wall was 
his. My-brief crder on the first application 
that .possessioz: is prima facie proof of 
title, and that the Magistrdte had evidence 
on wiich he was justified in finding that 
the accused wasoutof possession, concludes. 
the matter. In the -yiew of the Sessions. 


} 
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a a total stranger may come and 

et down the wall of my house, and when 

accused of mischief demand that I should 

produce my title deads to prove that it was 
my wall. 


The present application in revision is, 


f er, rejected by me on the ground that 
a nee has been decided, and that there 
was no flaw in the previous decision. The 
contention of Mr. Goyle that there was a 
flaw because applicant’s Oounsel was not 
heard is rejected, Also his ccntention that 
he must be heard Hp this a is rejected. 

ication is dismissed.. 
reo ‘i _ Application dismissed. 
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PATNA HIGH COURT. 
Oriminat Revision No. 620 oF 1927, 
i November 14, 1927. 
Present:—dustice Sir J wala Prasad, KT., 
_ and Mr. Justice Ross. 
PARMOD BAN BEHARI SARAN — 
AGONsEB9— PRTITIONBR 
versus Š 
EMPEROR—ObppositTs PARTY. | 
Penal Code (Act XLV of 1860), s. 405--Criminal 
breach of trust—No proof of conversion—Delay in 
remittance—Ex planation available, effect of. 
In a prosecution for criminal breach of trust delay 
in making remittance to the head office of moneys 
received according to departmental rules is a cir- 
umstance to be taken into consideration and it may 
Pa Bus where an explanation is available 

jors delay in making the remittance in the absence 
of roof of conversion or falsification of accounts is 
nothing more than evidence of breach of depart- 


tal rules. [p. 683, col. 2] 
“Criminal revision from an order of the 


i Judge, Muzaffarpur, dated the 2ad 
TE AER, 1997 modifying that of the Sub- 
Divisional Magistrate, Motihari, dated the 
June, 1927. | 
eee P. Varma and P. Misra, for 
titioner. ae 
ee Aueictant Government Advocate, for 
osite Party. 
a. JUDGMENT. | _ 
Ross, J.—Fhis is an application by one 
Parmod Ban Behari Saran formerly Station 
Master of CGhorasaban on the Bengal and 
North-Western Railway who has been con- 
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victed of criminal breach of trust in respect 
of two sums of money, and has been sen- 
tenced to four months’ rigorous imprison~ 
ment on each charge and also to pay a fine, 
There were originally three charges and on 
all of them the petitioner was convicted by 
the Magistrate, but the learned Sessions 
Judge, on appeal found that the second 
charge was not proved. The application 
is, therefore, concerned only with two 
charges the first of which is in respect of a 
sum of Rs. 168-13-0 and the second in re- 
spect of a sum of Rs. 234-11-0. Toa 
The first charge relates to freight of 
consignment of sacks of betel nuts which 
wasreceived by the petitioner at Ghorasahan 


ë 


Station-on the 27th of August, 1926. The. 


case for the prosecution is that the freight 
this consignment amounting to 
Rs. 168-13-0 was paid on the 30th of 
August and was never remitted to the Head 
Office at Gorakhpur. The defence is that 
the freight was paid not on the 30th of 
August but on thë 2nd of September and 
was remitted to Gorakhpur on ‘the follow- 
ing day. The learned Sessions Judge has 
not placed reliance upon the merchant's 
account book tendered in proof of payment 
on the 30th of August and he says that 
the charge depends principally upon whe- 
ther the prosecution has succeeded in show- 
ing that the money was not sent to Gorakh- 
puron the 38rd of September. Now it is 
common ground that on the 8rd of Septem- 
ber a sum of Rs. 1,086-5 0 was remitted to 
Gorakhpur. The only evidence which could 
have shown directly what this sum was 
composed of would have been the cash 
book, but that evidence has disappeared 
and no secondary evidence of the contents 
of the cash book” has been produced. It 
was sfated by the learned Assistant Gov- 
ernment Advocate that there was second- 


d 


ary evidence of the entries in cash book, 


but by some mistake it was not put on the 
record. The prosécution, therefore, fell 
back upon the entries in the Foreign 
Inward Delivery Book and the Local Goods 
Delivery Book from which could be ascer- 
tained what sums of money had been re- 
ceived on the 2nd of September and, conse- 
quently, ought to have been remitted to 
Gorakhpur on the 3rd, and they also relied 
upon a note made by Mr. Baker, an Ins- 
pector of Railway Accounts (Ex. 24-a) com- 
piled from these books; and from these 
sources a statement was prepared by “the 
learned Magistrate which accounts for. this 
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‘pum of Rs. 1,086-5-0 excspt as to Rs. 31-13-0. l 
There are, therefore, two defects in the . 


proof given by ithe prosecution. In the 
first. place, it has not correctly and fully 
< accounted for this sum of Rs. 1,086-5-0. 
There was admittedly a sum of Rs. 31-130 
which remained unaccounted for and, con- 
sequently, the calculation made by the 
Magistrate for aught we know, may have 
proceeded on a wrong basis altogether, 
Secondly, the evidence does not show that 
sums were actually remitted to Gorakhpur, 
but what sums under the rules ought to 
- have been despatched, and it is idle to offer 


this as proof that a particular item ad- ` 


` mittedly received was not included in that 
remittance. The fact seems to be that the 
evidence on which alone this charge could 
have been established has disappeared and 
the proof is consequently incomplete. 


Tha other charge relates to a sum of 


Rs. 234£-11-0 on account of freight ofa con- 
signment of sacks of salt. This is charged 
asa temporary misappropriation. Accord- 
ing to the prosecution the freight was paid 
for this consigament on the 19th of May and 
admittedly the money was remitted to 
Gorakhpur by the petitioner on the 24th of 
June. The petitioner's case was that the 
freight on the consignment was not paid 
until the 23rd of June. Someof the entries 
in the Foreign Inward Delivery Book have 
been altered and it is impossible to say what 
they are intended to represent; but the date 
‘of the reczipt of the goods-has not been 
changed and there is no reason to suspect 
that it was not correctly entered as the 21st 
of May. If that be so, then the evidence 
of the merchant's books that the money was 
disbursed on the 19th of May does not 
amount to proof that the payment was actu- 
ally made on that date. The learned Ses- 
sions Judge has stated the arguments for 
and against relying on these books and, as 
I understand his judgment, he came to no 
definite conclusion. At all events the 
merchant had admitted before the Police 


taat he was uncertain whether he had-made ` 


he payment himself or through his gomashta 
and it is quite possible, if his books are 
` accepted, that the money. was actually dis- 
bursed on the 19th of May, to his gomashia, 
although the goods wera not ready for deli- 
very till the 2ist of May. But it is quite 
clear that the money could not have been 
paid on the 19th. What the Oourts below 
have proceeded upon in coming to the find- 
ing of fact.on-this point is, first the impro- 
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‘bability that perishable goods like salt 


would have been left lying at thestation for ` 


a month, and secondly, that no demurrage 


‘was charged. Now there is nothing to show 


that salt is so perishable as all that, and, 
in ‘this case, there is a peculiar circum- 
stance, namely, that the goods had been 
assigned by the original consignee to an- 
other purchaser. This may have led to 
some enquiry by the authorities at the 
station in order to satisfy themselves that 
the delivery was being made to, the proper 
party and it is possible that this caused 
delay and would equally excuse demurrage. 
There is no evidence on this point, but the 
fact of the assignment, to which the learned 
Sessions Judge has not alluded to in this 
connection, is evidently arelevant fact in 
connection with this charge. A further 
question is whether even if the facts be 
accepted as stated by the prosecution, they 
would amount to proof of criminal breach 
of trust. The learned Assistant Govern- 
ment Advocate relied on the decision in 
Emperor v. Tulshidas Chhaganlal (1), where 
money had been retained for more than 
three months. But in that. case there were 
facts which clearly distinguish it from the 
prasent. The accused in that case after 
being dismiseed by his master, had made 
a claim on his master for a sum of Rs, Yon 
account of wages and had -admitted liabil- 
ity to the extent of only Rs. 10 or Rs. 11 
notwithstanding the fact that he had pre- 
viously received and not accounted for the 
‘subject-matter of the charge which was a 
sum of Rs. 107-9-9. This act in itself was 
a clear denial in his possession of the money 
and was, therefore, direct evidence of con- 
version. In the present case there is noth- 
ing to show that the petitionar had convert- 
There was 
The delay in 
making the remittance is a circumstance 
to be taken into consideration and it may 
be if there is no explanation, prima facie 
evidence of dishonesty. But here there is 
the circumstance that there had been an 
assignment of these goods and, therefore, a 
possiblé explanation of the delay, In these 
circumstances it does not seem to me that 
the mere delay in making the- remittance 
‘is evidence of anything more -than a breach 
of the departmental rules, j 


I think, therefore, that neither of these 
charges has been established, and I would 


` (1) 8Bom. L. R. 951; 5 Or. L. J. 5. 
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allow this application and set eside the con-- 


viction and sentence and direct that 
the petitioner be acquitted and released 


from bail. The fine if paid, will be refund- 
ed. 
: Jwala Prasad, J.—I agree. 
B K.P. 
ALN, A Conviction set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPBAL No. 669 or 1927. 
September 8, 1927. 

Present :—Mr, Justice Boysand Mr. 
Justice Iqbal Ahmad. 
-EMPEROR— APPELLANT 

. VETYUS 
BABU RAM— AcCCUSED— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 110, 
118, 417—Security proceedings—Order setting aside 
order to furnish security, whether order of acquittal— 
Appeal by Local Government, maintainability. of— 
Evidence in security proceedings—Evidence of Police 
Officers of suspicion and of general repute, admis- 
sibility of. fa y 

The terms ‘conviction’ and ‘acquittal’ are wholly 
‘inapplicable to orders under s. 118 of the Code of 
@riminal Procedure. -An order of a Sessions Judge 
getting aside an orderof a Magistrate directing a 
person to furnish security for good bshaviour is not, 
consequently, appealable under s. 417 of the Code. 


. 684, col. 2 | 
IP a. proceedings the evidence of Police 


Officers should not be discarded altogether as of no 
value to prove bad character, although it has to be 
received with caution. [p. 684, col. 2. p. 685, col. 1] 

Suspicion in the mind of a witness is not admis- 
siblə evidence in such proceedings although evidence 
of general repute is admissible. [p. 685, col. 1] 

The allegations in s. 110 of the Oriminal Procedure 
Code can only be proved by direst evidence of 
people who have knowledge of facts to which they 
depose with the @xception that in regard to all other 
clauses except cl. (f) of s.110, a wiiness may give 
evidence of general repute.- [p. 685, col. 2.] : 

Evidence of general repute is not hearsay evidence 
but direct evidence given on the basis of the witness's 
- own knowledge of a fact. [ibid ] 

Criminal appeal from an order of the 
Additional Sessions Judge, Moradabad. 

The Government Advocate, forthe Crown. 

Mr, Saila Nath Mukerji, for the Opposite 


Party. f 
- JUDGMENT.—This is an appeal on 
behalf of the Local Government against an 
order of a Sessions Judge setting aside the 
order of a Magistrate calling upon the op- 
posite party to furnish security for good 
behaviour for a period of one year. A pre- 
liminary oljection is taken that no appeal 
lies, and the importance. of the objection 
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lies in the fact that if no appeal lies, then 
the Local Government can only apply to 
this-Court in revision, and the ordinary 
‘principle governing interference by this 
Court on the revisional side will be appli- 
cable ; in other words, we shall have to be 
satisfied that the lower Court has erred, and 
erred prejudicially to the opposite party on 
some question of law, or has so grossly er- 
red in the principles which it has applied to 
the weighing of the evidence that interfer- 
ence is called for. : 

We are of opinion that the objection must 
be sustained. Under s. 417 of the Code of 
Criminal Procedure the Local Government 
is only given the right of appeal against an 
acquittal. It is unnecessary to do more 
than to mention the sections to which we 
have been referred. They are as follows :— 
Sections 118, 406, 417 and 423 of the Code. 
‘We think that there cannot be the least 
doubt that the terms “conviction” “and 
acquittal’ are nowhere applied through- 
out the Code to an order under s, 118, and 
that they are, in fact, wholly inapplicable. 
We think that.this point is so clear that it 
is unnecessary to discuss it in greater de- 
tail; nor, in our view, does it require the 
support of authority. .We may, however, 
mention that there are cases reported as 
Queen-Empress v, Phulla (1), Ali Mahomed 
Khanv. Tarak Chandra Banerji (2), Chand 
Khan v. Empress (3). which all bear on this 
point and favour the view that we have 
stated. f 

We have, therefore, limited our con- 
sideration of this case by the principles 
ordinarily applicable to cases heard on the 
revisional side. We have had placed before 
us the judgment of the learned Additional 
Sessions Judge, and it has only been pos- 
sible, apart from the weight of the evidence, 


- from the learned Government Advocate to 


make one serious criticism of that judgment. 
The learned Judge has in dealing with the 
prosecution witnesses excluded altogether 
from consideration the evidence of seven 
Police Officers holding that the evidence of 
such Police Officers “is of no value to prove 
bad character.” -Inthis we think that he 
is clearly wrongif he means that it is not 
entitled to consideration at allas being pre- 
judiced evidence.. If he had said that it’ 
must be received with caution, he would, of 


(1) A. W. N. (1898) 127. 
(2) 1 Ind. Cas.. 336; 13 O. W. N. 420; 9 Cr. Led, 


278. 
(3) .9 O. 878; 4 Ind. Dec. (N. 8.) 1236, 


“t108 4-0. 1997). 


course, have been right, and with a little 
more caution than would be necessary in 
the caseof ordinary witnesses who might 
prima facie be supposed to be. independent, 
such as zemindars and other persons of res- 
pectable position unconnected with the pro- 
secution of offences or charges of this nature. 
The learned Judge having then, in our 
view, been wrong in, as it were, cutting 
right out of the record this evidence, the 
next question that wé had to ask from the 
learned Government Advocate was -whether 
he was prepared to say that the evidence of 
those seven witnesses was so valuable that, 
if considered, it would turn the scale. We 
did not understand him to be prepared to 
describe that evidence in those terms, but 
we were invited to look at it, and we are not 
prepared to hold that there is anything so 
striking about it that it would justify us 
in reweighing the whole of the evidence on 
therecord. There are a succession of state- 
mentsthat the accusedis reputed to be a 
habitual thief, robber and dacoit, but in at 
least some of the casesthe evidence is also 
weakened by the Police Ufficer being-allow- 
ed to state that the opposite-party in this 
case was ‘‘ suspected "by him to be a bad 
character. It hasbeen laid down a number 
of times that suspicion in the mind of a 
witnessis not admissible evidence. There 
is nothing in the evidence of these witnesses 
Bo startling as to justify usin embarking on 
the course of reweighing the whole of the 
evidence. Again, however, forour personal 
satisfaction we have considered some of the 
evidence for the defence with a view to see- 
ing whether it was strikingly of such a 
nature that the learned Judge’s reliance on 
` it was not guided by the exercise of ajudi- 
cial discretion. It would be quite impos- 
sible tohold that of the first half a dozan 
witnesses whom we haye read. They are 
men of position, and most of them had op- 
portunities of knowing about the accused, 


and they speak to his good character. We. 


could only reject that evidence by holding 
that they were deliberately committing per- 
jury, and there is no ground for any such 


aspersion. The worst that can be said against: 
them is that their sympathies are with the: 


accused, because he has become a religious 


leader. It may besopand quite probably is: 


so, but there remains the fact that these per- 
sons who are respectable and hold respon- 
sible positions are prepared to testify to the 


‘godd conduct of the accused sinée he left. 


Jail, Wesee no reason, therefore,- to Le 
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drawn into a reweighing of the whole of 
the evidence on the record. There is no- 
thing in the evidence of the half a dczen 
witnesses whom we have examined oa both - 
sides tosuggest that the Judge was wrong 
in his estimate,and we see no reascn for 
jnterference. , i 

Before we leave -this case we think we 
should draw attention to the notice that was 
framed under s. 112 of the Code of Crimi- 
nal Procedure. itis a long rambling pro- 
duction which covers more than a full page 
oz printed foolscap. It refers -only to cl, 
(a) of s. 110. It refers to burglaries and ex- 
tertion] neither of which terms oecur in 
cl. (a) at all. It charges the opposite 
party with committing thefts, and does not 
charge him with that with which he should 
be charged, being “ by habit” a thief. It 
tells him that he has been “strongly sus- 
pected” to -have committed thefts ‘etc. 
We have already uoted.that “suspicion” 
is not a legitimate’ basis for findings under 
s. 110; A witness may have suspicion 
against a person in respect of whom he ‘is 
giving evidence, but if hé has, he ought to 
be able to give the grounds for that suspi- 
cion, and the value of the facts stated can 
then be weighed by the - Magistrate.’ The 
evidence which he can give of general re- 
pute isa totally different matter, A wit- 
ness can come into Court and say. “This 
man is by general repute a habitual. thief.” 
Whether his evidence is worth anything 
will depend upon his position, his partiality 
or-impartialty, and whether the defence have 
by cross-examination been able to show 
that the witness has no real grounds for 
saying that he has knowledge of the gene- 
ral reputation of theman in the dock. There 
should really. be little difficuléy in prosecut- 
ing these cases if the Police and the Magis- 
trate keep clearly in view the terms of the - 
various clauses of s. 110 and the provisions 
of s. 117 (4)of the Code of Criminal Pro- 
cedure, and ifthey bear in mind that the 
allegations in s. 110 can only be proved by 
direct evidence of people who have know- 
ledge of facts to which they depose with 
the exception that in regard to all other 
clauses except cl. (f) of s. 110, a witness 
may say “l know the general repute of 
the man tobe so and so.” Such evidence 
of general repute does, not offend against — 
the rule against hearsay evidence, This ig 
not hearsay. It isdirect evidence given on 
the basis of the witness's own knowl:dge of 
afast—the fact that people are talking 


stô 
about this man in a certain way, the fact he 
has such and such a general reputation. 

For the reasons we have given above we 
see no reason to interfere with the order of 
the learned Additional Sessions Judge sett- 
“ing aside the order of the Magistrate. The 
appeal as it has been. described, that is, the 
application in revision, as we have held that 
it should be, is dismissed. 

The bail bond will be discharged. 

A, N. A. Appeal dismissed. 


OUDH CHIEF COURT. 
ORIMINAL REFERENCE No, 42 or 1927. 
December 2, 1927. 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Pullan. 
CHANDRIKA SINGH— APPLICANT 

versus § 
EMPEROR— OPPOSITE Pasty. 

U.P. Land Revenue Act (III of 1901), s. 14?-- 
Citation to appear, legal nature of—Disobedience, 
Paral offence—Penal Code (Act XLV of 1860), 
8. 5 A 

A citation to appear issued under s. 147 of the 
U. P. Land Revenue Act, 1901, is not a mere invita- 
tion but an order to the defaulter to appear at the 
time and place named therein within the meaning 
of s. 174 of the Penal Code and intertional disobedi- 
ence of it is an offence under that section. Lp. 686, col, 


2.) 
Ram Bali Singh v. Emperor (1), followed. 
Emperor v. Bhirgu Singh (2), dissented from, 


_ Case reported by’ the Sessions Judge, 
Sitapur, dated the Ist October, 1927. 
Mr. A. P. Sen, for the: Applicant. 
Mr. H. K. Ghose, for the Opposite Party. 
JUDGMENT. 
Stuart, C. J.—This is a reference from 
the learned of Sessions Judge, Sitapur, sug- 


gesting that the conviction of Chandrika - 


Singh should be set aside and that the 
fine paid by: him should be refunded. 
Chandrika Singh is a zemindar in the Sita- 
“pur District. In the month of July, 1927, 
he was late with his land revenue instal- 
ment,- He owed the Orown Rs, 344. In 
consequence, the Tahsildar of Sitapur issued 
a citation upon him under the provisions 
of s. 147, Local Act III of 1901 (Land 
Revenue Act) directing him to appear at 
the Sitapur Tahsil on the 12th July, 1927. 
He did not appearon that date, but he 
remitted on the 12th July, 1927,asum of 


Rs. 160 and three days.later he paid up. 


the balante. The Tahsildar,” however, 
thought fit to prosecute him under’ the 
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provisions of's. 174 of the Indian Penal 
Code and the Deputy Magistrate who tried 
the case convicted him under that section 
and fined him Rs. 50. The learned Sessions 
Judge has submitted this reference upon 
the ground that there is considerable doubt 
as to whether such a conviction is legal 
and also upon the ground that, in any 
circumstances, as the man paid Rs. 1600n . 
the date fixed for his appearance and the 
balance three days afterwards, the fine was 
excessive. I note at the beginning that we 
agree with the learned Sessions Judge on 
the second point. We consider thatif an 
offence were committed by the applicant 
it was of a technical and venial nature. 
Upon the facts there is no reason to find 
that he was contumacious in his disobedi- 
ence and it is my intention, in event of up- 
holding his conviction to suggest the reduc- 
tion of the fine to the nominal fine of 
Re. 1. 

The point of law before us is one that 
requires our close consideration in view of 
the fact that there is a complete differ- 
ence of opinion on it between the late 
Judicial Commissioner's Oourt of Oudh 


“and a Bench of the Hon’ble High Court of 


Allahabad. In 1910 a Bench of the Judicial 
Commissioner's Court consisting of Mr. 


-Chamier (now.Sir Edward Chamier) and 


Mr. Evans decided in Ram Bali Singh v. 
Emperor (1) that a citation to appear issued . 
under s. 147 of Local Act III of 1¥01 isan . 
order to the defaulter to appear at the 
time and place named therein within the 
meaning of 8.174 of the Indian Penal Code 
and that intentional disobedience ofit is 
an offence under that section. The decision 
in question does not contain full reasons. 
It is in the main a decision construing the 
words, There has been a recent decision 
in the Allahabad High Court, Emperor v. 
Bhirgu Singh (2), in which a Bench of the: 
Hon'ble High Court consisting of Mr. 
Justice Dalal and Mr. Justice Boys decided 
that the issue of a citation to appear to an. 
alleged defaulter unders. 147 of Local Act 
III of 1901 does not inyolve him in any 
legal liability to attend, and that non- 
compliance with it does not render him. 
guilty of an offence under 8. 174 of the. 
Indian Penal Code. The view taken by 
these two learned Judges is shortly ‘that’ 


(1) 5 Ind, Cas, 805; 13 O. C. 55; 11 Or, L. J. 250. 
(2) 99 Ind, Cas. 60; 49 A, 205; 24 A. L. J. 1001,28 - 
a L. J. 28 ALR. 1927 Al. 122; L, Ri 81A. 41 
A | : A 
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the ordinary meaning of the word “ci-a- 
tion” is that it is rather in the nature of an 
invitation to appear than ofan order to 
attend. They thought that the meaning of 
the word “citation” as used in s. 147 of Local 
Act III of 1901 was similar to the meaning 
of the word ‘citation’ as used in the present 
ss. 235 and 283 of Act XXXIX of 1925 ccr- 
responding to s. 199 of Act X of 1863 and 
s. 250 of the same Actand s. 69 of Act V 
of 1881. 

In deciding the question referred to ts, 
I propose to look first at the wording of 
s. 147 the words of which are as follows :— 

“When an arrear of revenue becorrss 
due, a writ of demand calling on the ce- 
faulter to pay the amount within a tine 
therein stated, or a citation to appear, my 
issue”. ° 


There is nothing in the section to pe- 


vent both “the writ of demand” ard 
“the citation to appear” being’ issued 
simultaneously. I note first that the words 
used are “a citation to appear”. The wor is 
used are more than “a citation”. Thee 
can be no doubt: asto the fact that the Boa-d 
of Revenue considered that this secticn 
gave them theauthority to order a person 
to appear, for the formof the citation z0 


arrears aforesaid and process-fee in respe=t 
of this summons are not paid immediate y 
you should appear before this Court at... ., 
KEN a Ga NGT E KEN a ANG E E 
Failure to attend shall be punishable undzr 
s. 174 of the Indian Penal Code”, ; 

The citation is headed in the vernaculer 
‘sammons hazri.’ It is true, as the learned 
Judges of the Allahabad High Oourt have 
stated, that the construction placed upan 
the section by Board of Revenue is in- 
material and the declaration that failu-e 
to attend is punishable criminally is also 
immaterial in so far as the consequences 
of neglect to attend are concerned. Bet 
the words are of importance as showirg 
that the Board of Revenue, on the assump- 
tion that they have authority to direct a 
defaulter to attend jn person, clearly ` aze 
exercising that authority. -If they do net 
have the authority to order him to atten-I, 
the fact that they assertsuch authority s 
immaterial; but if they have authority -o 
order, him to attend the words used in tke 


` tion of the word “citation”. 
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form place beyond any reasonable doubt 
the fact that they do soorder him. This 
carries me on to the question as to whe- 
ther the words “citation to appear” are or 
are not to be construed as an order to 


-eppear. The learned Judges composing the ` 


Bench of the Allahabad High Court to 
whose decision I have already referred have 
not laid the same stress which I lay on 
the words “citation to appear”. They have 
laid stress rather on the word “citation” 
standing alone, and they have said that 
the ordinary meaning of the word “cita- 
tion” is in the nature of an invitation . 
to appear rather than of an order to attend. 
1 do not know whence they derived that 
meaning. I have been unable to discover 
in Stroud’s Judicial Dictionary any defini- 
The learned 
Judges of that Bench do not appear to have 
wished to look at the legal meaning of 
the word so much as the ordinary meaning 
cf the word. For the ordinary meaning 
cf the word I have referred to the 1926 
Edition of Webster's New International 
Dictionary. The word ‘citation’is derived 
from the Latin word citatio which is form- 
ed from the Latin verb citare, to cite, 
Webster gives the following meanings: 

“ (1) An official summons or notice given 
to a person to appear,as before a Tribunal of 
Justice ; hence, any summons; the paper 
containing such summons or notice, 

(2) Act of citing a passage from a book, or 
from another person, in itsown words ; also, 
tae passage or words cited; quotation ; 
specific, Law, a reference to decided cases, 
or books of authority, 

(3) Enumeration ; mention ; as, a citation 
of facts.” 

I am unable to discover from this. that 
the word “citation” necessarily would ever 
mean an invitation. It is a summons or 
notice. I do not say that citation is necesi 
sarily an order to appear. I should prefer 
to- consider it as-a notice or an order to 
do something. The word ‘summons’ |to 
which the learned Judges of the same 
Bench have made reference at length is- 
aiso not necessarily an order toappear. A 
mar may be summoned to appear, or he 
may be summoned to do an act which 
does not involve appearance, The word 
“summons” used by itself will not convey 
a2 indication as to whether appearance is 
oz is not required. Similarly I should in- 
terpret the word “citation”, and on this 
view proceed toconsider the analogy which 
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thelearned Judges have drawn from the prc- 
ecdure under the testamentary law in India. 

The citation to which they refer are: 
first the citation under s. 255 of the pres- 
ent Act XXXIX of 1925 which states that 
- Letters of Administration with the Will 
,annexed shall not be granted to any 
.legatee other than an universal or a re- 
siduary legatee, until-a citation has been 
„issued and published in the manner here- 

inafter mentioned, calling on the next-of- 
"kin to accept or refuse Letters of Adminis- 
„tration; and the second citation to which 
they refer is the citation mentioned in's. 283 
of thesame Act where in epplication for 
‘Probate or Letters of Administration the 
- District Judge may issue citations calling 
‘upon all persons claiming to have any 
interest in the estate of the deceased .to 
ceme and see the proceedings before the 
grant of Probate or Letters of Administra- 
tion issues. That section continues that the 
“citation shall be fixed up in a conspicuous 
part of the Court house and also in the 
office of the Collector of tha District and 
‘otherwise published or made knowni in 
‘sucha, manner as the Judgeor the Dis- 
trict Delegate issuing the same’may direct. 
‘The ordinary method of publishing cita- 
‘tions of this nature is by nozice in a news- 
paper. Nowit is to be noted that on the 
“ forms of these citations as used by this 
‘Guurt (and by most cthers). the citation is 
in the first place a notice. It is issued 
frequently not upon persons by name. It 
‘has a legal effect. Persons interested in 
‘the matter of the Probate or Administration, 
‘who have had an opportunity of seeing 
Buch a notice, are bound by their omission 
to object upon the date fixed. 
is not only a notice, but :it is a notice 
involving consequences in event of sub- 
sequent inaction. It is not‘‘a notice to 
appear” but’ it is’considerably more than 
ax invitation. A refusal to accept an 
auvitation involves no cons3quences, An 
omission to object after receiving this notice 
` involves the, consequence that consent is 
presumed. I look upon the use of the 
words “citation to appear” in s. 147 as 
‘meaning an order to appear. Why the 
word “citation” was used in this portion 
of Local Act ILI of 1801 I amin no position 
‘to decide. I should not go so far as to 


- consider that anysubtlemeaning was indicat- . 


ed by the use ofthe word. Itis, I think, 
„too much to attribute significance to the 
anes (oF individual word by the draftsman, 
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The citation . 


u 
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Why the word ` “citation” used in this 
Chap. VIII, whereas the word‘summons’ is 
issued in s, -93 in Ohap. IX, is possibly be- 
cause Chap VIII, is concernd with the 
purely fiscal act of collecting land revenue, 
which is ic no sense a judicial or a -quasi 
judicial act, and Chap. IX, isconcerned with 
the procedire of Revenue Courts and 
Revenue. Ofices when exercising judicial 
or quasi jucicial functions. Under Ohap, 
VIII, the Tahsildar and the Collector are 
collecting revenue. They are not perform- 
ing judicial functions. Under Chap. 1X the 
Court of the Tahsildar andthe Courts of 
the Assistans Collector‘and the Collector are 
directed tousea certain procedure in ex- 
ercising judicial and quasi judicial func- 
tions: It may have been that the drafts- 
man of the Act considered that an order 
to a.persor to appear before a Revenue 
Officer exe-cising fiscal functions was best 
called a citation to appear and that an 
order to such a person toappear before a 
Court exerésing judicial or quasi judicial 
functions was best called a summons to 
appear. I em not ina position to decide 


“the point and personally I consider it of 


very little mportance, After giving full 
consideration to the views of the learned 
Judges con posing the Allahabad Bench, 
I am unabe.to accept those views and 
accept the vzews of Sir Edward Chamier and. ° 
Mr. Evans ia the Oudh case. I, therefore, 
find thats. 147, when it gives a revenue 
official exercising fiscal functions authority . 
to. issue acctation to a defaulter to appear, - 
gives him authority to order that person 
to appear, defore him, and the person is 
obliged toa>pear before him if so ordered, 
under the panalty laid down by s. 174 of the 
Indian Penal. Code which is in the follow- 
ing words:— > a 

“ Whoeve, being legally bound to attend 
in person o* by an agent at a certain place 
and time in obedience to a summons, 
notice, order or proclamation proceeding 
from any public servant legally compet- 
ent, assuch public servant, to issue the 
same, .intensionally omits to attend at that 
place Or tim3....,....... shall be punished with 
simple imprisonment for a term which may 
extend toore month, or with fine which 
may extenc to five, hundred rupees, or 
with both’, .-. > 
_ These are the penalties for disobedience 
to obey an mider ofa public servant legal- 
ly empowersd to issue the order. The 
section confinues that if the order.comes 
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from a -Oourt of Justice the imprisonment 
may extend to six.months.and the fine 
may extend to one thousand :rupees, I 
am satisfied that Uhandrika Singh was 
legally. bound.to attend in person. I am 
Satisfied that he intentionally: omitted to 
attend and I consider that he was. rightly. 
convicted. I -consider howéver that his 
offence was not of a serious nature -and I 
propose that, while-his conviction should 
be ‘upheld,. his fine should be-reduced to 
Re. 1 and that the balance of Rs, 49, if 
‘paid by him, should be refunded, 


. Pullan, J.—Io expressing my agree-. 


ment. with the judgment just delivered I 
have: very little to add. Section 174 of 
the ‘Indian Penal Code prescribes the penal- 
ty for omission ‘to attend in obedience to 
@-summons, notice, order or proclamation 
by a person who is legally bound to attend. 
The word *“citation” is. not used in the 
Penal Code and as farasI am aware the 
word had not at that time been imported 
into any Indian Statute. The word was. 
introduced from the “English .Law in the 
old Indian Succession Act and Probate and 
Administration Act and is there used ina 
technical sense. These..Acts have now 
been combined in tne Indian . Succession 
Act, XX XIX of 1923, and the word appears in 
ss,.235 and 283," In neither case is it used to 
mean an order to’ attend the Oourt or a 
direction to attend.the Oourt. It gives certain: 
parties an opportunity: of attending the. 
Qourt in order to put their own’ case be-. 
fore the Court and make their own claim, ' 
if they wish to doso. When the word is 
employed in the. Land Revenue Act it’ 
has no such meaning. ‘It. undoubtedly 
means a direction of some kind to appear 
in Court and this appears to. have been’ 
overlooked by their Lordships -of the 
Allahabad High Court in the case cited. 
Tiney. -have regarded this citation as being: 
an invitation. {f so, it is am invitation: 
couched .in unusual terms because the pera: 
son iovited was threatened witn a proseca- - 
tion. under s, 174 of the Indian Penal Code, - 
if he didnot attend.. -I cannot myself: 
regard this. as an invitation. It was a: 
direction to attend the Court. The word: 
“citation” itself -means a notice or a sum-- 
mons and it.is probable that the draftsman ? 
of the Land Reventie Act was using it, not: 
in a technical sense -such as that employed: 
in . the. Succession . Act; - but. merely as a- 
variant. for a notice, The intention of the- 
Qourt.: which issued this citation was that. 


44. 


689 
the: man should appear and the Goart was 
empowered to direct-his- appearance and, 
in my opinion, he was legally bound. to 
com ply- with that direction. - Tais being so 
I am of ‘opinion that his failuré to attend 
laid him open to punishment under.s, 174 
of the Indian Penal Code. Lagres,* there- 
fore, with the view of law taken in the 
judgment which has just been ` delivered. 
As to the sentence I consider, that ‘thé 
circumstances of thecase do not call for 
severity: and I agree in’ the .proposed 
reduction of the fine to one rupee. 

By the Court.—The order of the Court 
is that the conviction be maintained but, that 
the fine be -reduced to a fine of Re. 1 
and. that- the balance Rs. 49, if already. 
paid, be remitted to Chandrika Singh. 

ALN. Ay ` Sentence reduced, 


nubeeog: | 
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ALLAHABAD HIGH COUET. 
SEA RERERENOE No. 577 OF 1927. 
. November 2, 1927, ~ . 

| Present :—Mr. J ustice ‘Dalal. ` 

. MANZUR- HUSAIN-—APPLIGANT. 
-Versus ; -! 
EMPE ROR—Opposite Parry, ~- 

-Arms Act (XI of. 1878), s. 22—Delivery', meaning of 


—Delivery of arm for merely carrying it to licensed- 
holder, whether offence. 


Delivery into possession. ‘contemplated by s: 22 of ` 


the Arms Act is such’ a delivery. as to give thé 
person into whose possession arm is delivered control 
over the arm. and authority to use if as an.arm, [p. 
69u, col. 2] 

The licénsed-holder of a gun can. permit another. 
person who is- not 80 [licensed ' to carry’ his ` gun, 
[ibid.] 3 

A repairer of a gun Hi, under the. directions of its: 
licensed-holder, delivers it after repair to a person who: 
is not licensed, for the’ purpose ‘of. merely carrying- 
it to-the licensed-holder is not, therefore, guilty of an. 
offence under s. 22 of the Arms ‘Act: [ibid] 

Oriminal Reference made by the Sessions 
Judge, Kamaun. - : 

. ORDER OF. REFERENCE. 

. Manzur Husain files anapplication in re- 


vision. Thefacts as found by. the Magis-: 


trate are that Manzur Husain.is licensed’ - ag? . 


agunmaker. - No license is required-- to re: 
pair arms, (vide r. 35 ofthe United Provinces’ 
Arms Rules and Orders), One Mohan Singh" 
holds a license: for..a gun.. He- brought: 
his gun to Manzar Husain: for ‘repairs, 


and he told Manzar . Husain, that; when 5 


he had finisaed: tas ae né “gould: ray 
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turn the gun either to Jagannath or to 
‘Partap Singh. He returned the gun to 
-Partap Singh and the Sub-Inspector found 
‘it in the possession of Jagannath. Manzur 
‘Husain was accordingly ron in under 
s. 22 of the Arms Act for delivering the 
gun into the possession of Partap Singh 
‘without previously ascertaining that Par- 
tap Singh was legally authorised to pos- 
Sess it. 

I find myself unable to distinguish this 
casein principlefrom Queen-Empressv. Alex- 
ander William (1). In that case the facts were 
that Alexander William was carrying a gun 
for ‘the purpose of having it repeired. The 
licensee of the gun appears to have been 
one Herbert Smith, and it was not stated 
that Alexander William was the servant 
of Herbert Smith. He had been convicted 
under s. 19 (c) of going-armed. It was 


.held that carrying arms is not an offence 


under s. 19 (c) unless there is an’ intention 
fo use the arms, 


In Queen-Empress v. Bhure (2) it was said, 


commenting on Alexander William's case 


(1), that he was not carrying a gun buta - 


parcel, gl ot : 

Similarly in Emperor v. Harpat Rai(3) the 
facts were that Harpal Rai was sent with a 
pistol for repairs. He was convicted of 
going armed, and hẹ was acquitted. 

It is thus settled. law that any person 
duly authorised by the licensee can carry 
arms toa shop for the purpose of repair: 


. The question is whether this principle 


ought to be extended so.astc lay down 
that the repairer may hafida gun to any 
person authorised by licensee to “take it, 
without committing an offence under s, 22 
of theArms Act. A remark in Harpal Rai's 


“tase (3) suggests that there is a distinction 


between agun ‘which requires repair and, 
therefore, cannot be used, and a gun 
which has been repaired and is, therefore, 
an effective weapon. But I donot think 
that Alexander William’s case proceeded on 
any such distinction, It seems reason- 
able that the owner of a gun; whose 
time may be valuable, should be able to 
send his servant to get the gun back 


,after it has been repaired, and it was 


laid down in Harpal Rat's case (3) that no 
distinction ought to be drawn between a 


‘servant and a friend who. is willing to 


perform service for the licensee. 
(1) A. W. N. (1891) 208. : 
NB) A. WN, 002) 221; 7 Ind. Dee, (N: 8.) 732, 
8) 24 A, 454; A. W, N, (1902) 123, 


As far 
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as the repairer is concerned, the essential ` 
matter seems to be that he should hand 
over the gun either to the licensee him- 
self or à person authorised by the licensee 
who will, the repairer believes, immediàte- 
ly take the weapon back and give it to the 
licensee. 

Therefore, from the facts of the present 
case, it would appear that the conviction 
is wrong. As the point of law involved is 
one of some importance, I propose to for- 
ward the record to the High Court with a’ 
recommendation that the conviction be 
‘quashed. But before doing so, the record 
will be sent, in the usual way,to the 
Magistrate for any explanation he.may 
have to offer. i 

Mr. M. A. Aziz, for the Applicant. i 

The Assistant Government Advocate, for 
the. Crown. 

ORDER.—The learned Judge has 
explained the. law on the subject in 
his Order of Reference andI agree with 
him. The applicant Manzur Husain is 
a licensed gunmaker and a certain gun. 
was made over to him by Mohan Singh a 
licensed-holder to repair. Mohan Singh’s 
direction was that after the gun was re 
paired, it may be made .over either to 
Jagannath orto Partap Singh to bring ` 
over to Mohan Singh. The gun was re- 
paired, and made over to both the persons 
authorised bythe licensed-holder. Jagan- 
nath was carrying the gun and Partap 
Singh following him when a Police Officer 
arrested Jagannath with the gun and learn- 
ing that he had obtained it from the ap- 
plicant Manzur Husain, -prosecuted the 
applicant under s. 22 of the Arms Act. 
The trial Court ofa Magistrate recorded 
a conviction, The learned Judge has 
quoted cases in support of his view that 
delivery into possession contemplated by 
8. 22 of the Arms Act was such a delivery 
as to give the person into whose pogaes 
the 
arm and authority to use itas an arm, 


Manzur Husain made over the gun to 


Jagannath merely to carry it to its owner 
and not with any authority to use it as 


an arm. Even if Jagannath had misused. 


his privilege and used the gun instead - 
of carrying it to Mohan Singh, Jagannath 
would have been liablé for unlicensed 
possession of the gun- and not Manzur 
Husain under s. 22 of the Arms Act. A 
licensed-holder of a gun can permit another 
person who is not so licensed to carry his.. 
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guu. The permission of the li-ensed- 
holder to Jagannath to carry the zun is 
proved and Manzur Husain was merely 
acting under the directions of the li@nsed- 
holder. f 

I set aside the conviction and seatence 
and direct the fine, if any recovered, tc be re- 
funded. 


A, N. A. Conviction set aside. 





"PATNA HIGH COURT. 

GOVERNMENT APPEAL No. 2 oF 1957. 
May 24, 1927. ` a 

Present :— Sir B. K. Mullick, Kr., 
Acting Chief Justice, and Mr. Justice Wort. 

EMPEROR—Prosscuror 
versus 

BANDHU SINGH AND 0OTHERS— ACOJSEB— 


RESPONDENTS. 

Penal Code (Act XLV of 1860), ss. 145 441— 
Criminal trespass—Unlawful continuance of necupa- 
tion after unlawful entry, whether punishabl—True 
owner's right to eject trespasser—Resistance to true 
owner—O ffence---Person entering with permission of 
trespasser, liability of—Assembly to enforce ~ight to 
possession by criminal force—Unlawful assambly— 
Liability of members of assembly. 

A mere trespasser cannot, by the very act of 
trespass, immediately and without acquiescen~e, give 
himself possession, in the legal sense of th term, 
against the person whom he ejects, and the latter 
may, if he does not acquiesce, re-enter and reinstate 
himself provided he does not use more force han is 
necessary. Such a re-entry will be viewed ony asa 
resistance to anintrusion upon a possession which 
had never been lost. [p. 692, col. 2; p. 693, col. 1.] 

Browne v. Dawson (1), relied on. 

The continuance in possession of the trespasser is 
a recurring wrong and constitutes a new entry every 
time that the true owner goes upon the land or as 
near to it as he dares, to make a claim to it. There 
is afresh cause of action each time he is resisted 
although the point from which limitation will run 
may depend on the express provisions of the Law of 
Limitation. [p. 693, col. 1.] 

Where an unlawful entry is followed by an un- 
lawful continuance of occupation each time thst the 
true owner goes upon .the land or makes a claim 
under circumstances sufficient in law to constitute 
re-entry and the. trespasser opposes him wih the 
intention required by s. 441 of the Penal Code, a new 
offence under that section is committed and = new 
liability arises. [p. 693, col. 2.] 

A person who unlawfully enters upon the property 
of another with the intention specified in s. 441 of the 
Penal Code can be convicted of the offere of 
criminal trespass even though he enters with the 
permission of another trespasser who has aready 
unlawfully entered and occupied the property, where 
the owner has not acqujesced in the possession -f the 
latter. [ibid.] 

Even assuming that- trespassers have a rignt to 
possession after they have once unlawfully eriered 
they will be guilty under .s. 143 of the Penal ©: de, if 
they, being more than five in number, enforce that 
right by means of criminal force, [p, 694, col, =] 
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Government appeal against ~a decision of 
the Nessions Judge, Gaya, dated. the 5th Feb- 
ruary, 1927, overruling that of the Sub-Divi- 
sional Magistrate, Nawadah, dated .the 20th 
December, 1926. wr aad 


Mr. Sultan Ahmad, Government Advocate, 
for the Crown. 

Mr. S. M. Gupta (with him Mr. N.K. 
Sinha), far the Respondents. 


JUDGMENT. . 

Mullick, A. C. J.—This is an appeal 
by Government against the acquittal of 
eleven persons who were charged before the 
Sub-Divisional Magistrate of Nawadah with 
offences under ss, 143and 452 of the Indian 
Penal Oode. Sixteen persons were placed 
on their trial before the Sub-Divisional 
Magistrate who acquitted five and convict- 
ed the remainder sentencing the respond- 
ents Jhaman, Kesho, Bhola and Bandhu 
to six months’ rigorous imprisonment and 
Akhal, Bhattan Kahar, Ganga Ram, 
Chakauri, Mahadeo, Canu and Hardeyal 
to three months’ rigorous imprisonment 
each under s. 143 of the Indian Penal Code}. 
no separate sentences were passed under 
s. 452 of the Indian Penal Code. 

The occurrence arose out of a dispute 
relating to the property of Rai Jai Mangal 
Prasad ¿Sahi who died in October,: 1920, 
leaving a Will by which he appointed his 
Dewan Bundi Lal and others as trustees for 
the administration of his estate. He appears 
to have had strong religious convictions and 
to have dedicated all his immoveable pro- 
perty comprising several mauzas to certain 
Hindu deities giving by his Will directions 
to his trustees for the administration of the 
trust. The Probate of the Will was resisted 
by the testator’s heirs; but the trustees 
finally suczeeded in July, F222, 

- On the 28th February, 1923, the Sub- 

Divisional Magistrate of Nawadah found 

that the heirs who in these proceedings 

have been styled. as the Sahis were in 

possession and he directed the trustees 

under s. 107 of the Oode of Oriminal Pro- 

cedure to give security to keep the peace. 

The trustees then applied for registration 

in the Land Registration Oourt. and 

after areference “to the District Judga 

under s. 55 of the Land Registration Act 

the questior of possession was decided: 
in their favour and delivery of possession 

was made by the bailiff of the Civil Court 

with the aid of the Military Police on the. 
8th September, 1923, SoS 
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7. It-has been found by the learned Sub- 
-Divisional Magistrate that thereafter the 
trustees remained in undisturbed possession 
till July, 1926. 

But on the 26th June, 1926, theSahisfileda 
civilsuitfor declaration of titleand possession. 
‘The plaint thereof was returned for want 
of adequate Court-fee and a review applica- 
tion is now pending against the Civil Court's 
order. Next, on the lst" July, the trustees, 
apprehending trouble, applied for Police 
assistance and two constables were sent to 
the ‘zemindari kutcherry at Singer, com- 
monly called Singer Garh (Singer Fort). 


On the 10th July, notwithstanding the 
‘presence of the Constables, about 100 men 
belonging to the Sahis forced their way 
into the kutcherry and took possession 
with violence and turned out the servants of 
the trustees who were in possession. 
~ An information was lodged before the 
Police and some of the trespassers have 


been convicted. 


«Next, on the 12th July an-ettack was 
made by. the ‘Sahis at a plece called 
Ghotha, - - 

Next, on the 25th July, Kashi Singh, a 


péon in the service of the trustees, went to’ 


the Singer kutcherry to see waether the 
Sahis were still. there. He found a large 
number. of men armed “with iathis who 
threatened’ to beat him. He then retired 
andin Mauza Chotha he met the Superin- 


tendent of Police with an Inspector and’ 


a-Sub-Inspector. He laid an information 
and returned with the Police. to the Garh, 
‘The Police found the main door locked from 
the outside and 4 or 5 men armed with 
lathis on guard. The voices cf a large 
number were heard inside the - kutcherry 
and those outsidé declined to. allow Kashi 


or his fellowservants to enter and the Te-. 


spondent Ganga Ram threatened to murder 
Kashi’s companion Bishun Lal. Thereupon 
under the orders of the Superintendent 
of Police Bandhu Nepali, Akal Dusadh, 
Ganga Ram, Chotu and Bhattan Ram were 
arrested and taken away. As the Superin- 
tendent of Police had only six armed con- 
stables with him he did not consider it safe 


to arrest those inside the kutcherry. But. 


he returned on the 27th July with a large 
force and arrested the other respondents 
and some others. : He found them inside 
the “garh” where. a large number of lathis 


and. a -large pvuantity of brickbats . were | 


being stored. 
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The respondents have been charged with 
having between the 10th and the 27th July 
been members of an unlawful assembly the 
common object of which was to commit 
the offence ‘of house trespass. | 
They have also been charged with having 
between the 10th and the 27th July commit- 
ted house trespass by entering into Singer 
Garh which was in the possession of the 


trustees after having made preparations for 


causif‘ghurttothe employees of the trustees. 

On appeal the learned Sessions Judge of 

Gaya has found that on the Sahis having 
obtained possession of the kutcherry on 
the 10th July the respondents could not 
be convicted of committing criminal-house 
trespass between the 10th and the 25th 
July by being in possession under the 
orders of or with the leave of those who 
entered on the 10th July. : 
. He has also held that as the offence of 
criminal house trespass could not be com- 
mitted, the common object charged did not 
exist and, therefore, there could be no con- 
viction under s. 143 of the Indian Penal 
Code. He has, therefore, acquitted all the 
respondents, 

The learned Sessions Judge finds, and I 
think there can be no doubt about it, that 
the trustees were in possession till the 
10th July'and that on that date their men 
were forcibly ejected by the employees of the- 
Sahis among whom were the respondents” 
Bhuttan Kahar and Chakauri, i 


-The date- when the respondents other 
than- those two men entered the kutcherry 
has not been- found by either, Court. But’ 
they both seem to be of opinion that it was 
sometime- after the 10th and before the 
27th and that such entry was made with 
the leave and license or under the orders of 
the Sahbis. I will accept that position, - ~ 
Now the first question to be decided 
is who was in possession on the 25th and. 
27th July. pis 
- In my opinion it is quite clear that the 
trustees were in possession, “A mere tres-- 
passer” said Lord Denman, “cannot, by the. 
very ‘act of trespass, immediately and 
without acquiescence, give himself what- 
the law understands by possession against” ° 
the pereon whom he ejects, and drive him 
to produce his title if he can, without: 
delay; -reinstate himself in- his former 
possession.” [Browne v. Dawson ]). It: 


(D) (1840) 12 A. & E, 624; AP, & D, 955; 10170, 
B.7; 119-E,R,050- de 
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depends on the facts in each case what 
can be considered to'be reasonable delay. 
- The owner may, if.he does not acquiesce, 
re-enter upon the land and reinstate himself 
provided he does not use more force than 
is necessary. He must not commit-a breach 
of the paace.so as to render himself liable 
for-an indictment -under the Statutes of 
forcible entry and this entry will be viewed 
as a resistance to an intrusion upon a 
possession which he had never lest. — 
Therefore, possession being with him, he 
may, in India,-prosecute the intruder for 
committing criminal trespass within the 
meaning of s. 441 of the Indian Penal Code 
provided the necessary intention exists and 
he may also if he secures a conviction apply 
to .the Court for the ‘ejectment of the 
intruder under s. 522 of the Code of Crimi- 
nal Procedure. . i | ; 
He may also resort to the preventive sec- 
tions of-the Oode of Oriminal Procedure, 
namely, ss. 107 and 145of that Code. | 
. If he takes the risk of a forcible entry 
and uses more violence than is necessary 
he will not beable to plead the right of 
private defence ; but he cannot be sued by 
the trespasser who has entered by foree or 
fraud either for recovery of possession 
` under s. 9 of the Specific Relief Act or for 
ejectment upon the strength of his tem- 
porary prior possession. Section 9 requires 
legal possession and the owner who re-enters: 
without delay has inlaw never lost posses- 
sion, And when two persons are on a field 
each claiming it, he who has title is in law: 
deemed to be in possession, 
If the trae owner acquiesces or acts 
otherwise, so that legal possession vests in 
the trespasser, then he must resort to the 
Givil Court and ‘bring a suit either under 
s. 9 or in ejectment; or in trespass for dam- 
ages. The-continuance in possession of the 
trespasser is a recurring wrong and con- 
stitutes a new entry every time that the 
true owner goss upon the land or as near 
to it ás he dares, to make ta claim 
to it. There is a fresh cause of action 
each time he is resisted although the 
point from which limitation will run may 
depend on the express provisions of the Law 
of Limitation. This, I think, is the law 
both in India and England. - 
Now what isthe position ofa trespasser 
who has been convicted of an offence under 
s; 447 of the Indian Penal: Code-if he con- 
tinues to remain on the land after a forcible 
entry againstthe-true owner, 
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< In England. the ` Statutes ` of. Forcible 
-Eatry -provide. punishment for forcible 
antry “ with a strong hand or with multi- 
jude cf people’” even when the. intruder 
has a right. . They also. make. forcible -de- 
tainer a substantive offence if procéeded 
by afercible ‘entry. Thirdly, they make 
forcibl:detainer after peaceable entry -aù 
affence (5 Richard II, Chap. Vil; 15 Richard 
TI, Chep. 11; 8 Henry VI, Chap. IX). In 
my opmion 4, 441 of the Indian Penal Code 
substartially reproduces the English Law. 
It provides that if the trespasser having 
entered. lawfully remains unlawfully onthe 
property with intent to annoy he will ‘be 
said to commit criminal trespass. In my 
opiniom no less punishable is an-unlawful 
entry Dillowsd by an unlawful continuance 
of ocecpation. It may be said that the 
insrudec or trespasser pays the penalty 
once fc all upon conviction for the act of 
eatry aad that he cannot be again punish- 
ed for continuance of occupation, [think . 
the answer to this is that. each time that 
the true-owner goes upon the land or makes ` 
a claim undar circumstances sufficient in 
law to constitute re-entry and the tres- 
pssser cpposes him with the intention re- 
quired >y s. 441 anew offence under that 
section 5 committed and a new liabilit 
arises. - 
In ths view of the case the respondents 
Bhattan Kahar and Ohakauri who have 
already 3ean convicted for trespass upon . 
the kutcerry on the 10th July are again 
liable to conviction for having resisted 
the owne between that date and the 27th 
July. ae 
Much more so are the other respondents 
liable to sonviction for an.eentry subse- 
quent tothat date and if makes no differ- 
ence thas they entered with the permis- 
sion of those who firat occupied the kutcher-. 
ry on the 10th. ; . 
The di covery of the lathis and the 
brickbats in tae Kutcherry is sufficient 
proof of “he iatention to annoy the.trustees 
and there is also clear evidence of their 
threatenirg behaviour both on the 25th 
and the S/th. Oa both these dates the re- 
sistance oered to Kashi Singh was a dis- 
possessioc ia law. I fully believe the evi- 
denae of the witnesses for the prosecution 
as tothe mehaviour ofthe respsctive re- 
spoadentson the 25th and 27th. There can 
bs no douzt that their conduct ewon in the 
presance -fthə Police indicated an inten- 
tion to ancoy and intimidate. 


‘od 
The’ conviction under s. 452 of the In- 
a Penal Code, therefore, must be up- 
-held. . h 
_ With regard to the convictions under s. 
.143 of the Indian Penal Code the case is 
still clearer: 
Assuming that the petitioners had a 


right to possession on the 25th and 27th,. 


which, in my opinion, they had not, they 
committed an offence under s.143 of the 
Indian Penal Code by enforcing that right 
by meansof criminal force. They were 
members of an unlawful assembly within 
the meaning of s. 141 of the Indian Penal 
Code the common object being toenforce 
that right ina tumultuous and forcible 
manner, 


It is true that this isnot the common ` 


object charged and if we had taken a 
different view of the-question of possession 
it might have been necessary to amend the 
charge, . 


..: But as. I think that possession was with 


the trustees and the conviction under s8. 
“452 of the Indian Penal Code was correct. 
I must ‘also hold that there was no error 
in stating the common object to be to 
commit an offence under that section. In 
my opinion. the learned Sub-Divisional 
Magistrate was right in convicting the 
petitioners of an offence under 3.143 of the 
Indian Penal Code, 

The sentences passed by the learned 
Magistrate were not unduly severe and be- 
ing satisfied that the learned Sessions Judge 
has taken an erroneous view of thelaw I 
set aside the order of acquittal passed by 
him and restore the convictions and sen- 
tences entered and passed by the Sub- 
Divisional Magistrate. The District Magis- 
trate will take the necessary steps to secure 
the arrest of the respondents and their 
re-commitment to proper custody. 

Wort, J.—I agree. 


Acquittcls set aside; 
Accused convicted and 
sentenced. 


A, N. A. 
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-OUDH CHIEF COURT. 
CommrroraL Oase Reaister No. 14 or 1927; 
MiISOBLLANEOUS APPLIGATIONS Nos. 555, 562, . 
f 629 anb 639 oF 1927. . 
_. November 21, 1927, 
Present:—Mr Justice Hasan 
8. C. MITTRA, OFFICIAL LIQUIDATOR, 
UNITED INDIA INDUSTRIAL 
TRUST, Lrp., (IN LIQUIDATION)— PETITIONER 
versus 
Raja KALI OHARAN AND OTHERS 


—ObpposiTB Party. 

Criminal Procedure Code (Act V of 1898), ss. 428, 
439, 561-A—"Quashing of proceedings", meaning of 
—Power of High Court to quash proceedings in sub- 
ordinate Court—Abuse of process—Power of Single 
Judge of Chief Court to quash proceedings—Limits of 
jurisdiction—Practice, 

“Quashing of proceedings” is a term of com- 
pendious connotation and the practical result of 
quashing is the setting aside or reversal of the order 
initiating the proceedings. This power is vested in 
the High Court under s. 439 read with cl. (1) of, 
s. 423, Oriminal Procedure Code. [p. 695, col. 2.] : 

. The language of s. 561-A, Oriminal Procedure Code, 

is wide and comprehensive and the High Court has 
jurisdiction to pass an order to set aside proceed- 
ings ina subordinate Court ifthe proceedings con- 
stitute an abuse of the process of the Court. [ibid. 

Any Single Judge of the ChiefCourt can exercise 
the jurisdiction which is conferred on a High Court 
by oe of the Criminal Procedure Code. [p..696,. 
col. 1. 

Though the limits of the jurisdiction under s. 561-A; 
Criminal Procedure Code, are very wide, yet asa rule 
of practice it will be exercised in exceptional cases 
only. [ibid] ; 

Sanction to prosecute certain officers of a Company 
was granted to the official liquidator on the 18th’ 
November, 1924. The official liquidator subsequently 
applied for public examination and for proceedings, 
against them under s. 235 of the Companies Act. The 
Court declined to take proceedings until particulars 
of the charges against the officers were given. The 
official liquidator did not supply the particulars but 
filed a complaint against the officers in the Criminal 
Court on the 8th March, 1927, in pursuance of the 
sanction of 1934 : g 

Held, that the conduct ofthe official liquidator in 
disregarding the order of the Court to specify the: 
particulars of the charges, and making a complaint, 
during the pendency of proceedings under s. 235 of the 
Companies Act was a clear attempt to divest the Court 
of its jurisdiction possessed under s. 237 of the Act, and 
that- the High Court had power under s. 561-A of the 
Criminal Procedure Code to quash the criminal pro- 
ceedings instituted against the officers. [p. 697, col. 
2; p. 698, col. 1.] A | 

Application under ss. 196 and 235 of the 
Companies Act (Act VII of 1913). è 

Mr. S. D. Saksena with him Mr. Harish 
Chandra who appears for Brij Bahadur 
Srivastava, Mahabir Sharma and Radhe 
Saran. , 

Mr. Ghulam Hasan for Balgovind ahd: 
Jagmohan Lal. ; 


Mr. H. N. Misra, for Jai Lal, a 
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: Mr. 8. N. Roy, for Mr. 8, O. Mittra, 
Liquidator, 
Mr. J. Jackson for Captain Qursetji. 


ORDER.—Sajjad Husain, Cursetji, 
Madho Narain Shukla, Brij Bahadur, Swami 
Dial Saksena and Mahabir Sharma have 
made applications in writing to this Court 
and during the progress of the hearing of 
those applications the following persons 
also appeared and made oral applications:—- 

l. Jai Lal, 2. E, A. Labanti, 3. Brij- 
mohan Lal, 4. Balgobind, £5. Jiwan Nath 
Hukku, 6. Puran Chand Kapur, 7. K.O. 
Bhalla, 8. Chaudhri Ram Narain, 9. Jag- 
mohan Lal, 10. Radhe Saran and 11. Lal 
Bahadur. 

The prayer of these applications both 
in writingand oral invokes :the jurisdic- 
tion of the Court with which it is vested 
under the provisions of ss. 439 and 561-A 
of the Code of Criminal Procedure, 1898, 
The basic foundation is proceedings under 
the Indian Companies Act, 1913, taken by 
me inthe matter of the liquidation of 
the United India Industrial Trust, Limit- 
ed. The applications have, therefore, been 
entrusted to me by the Hon'ble the Chief 
Judge for disposal, 


- On the 8th of March, 1927, Mr. S.C. 
Mittra, who was appointed official liquidator 
of the Company mentioned above under the 
order dated the ‘80th of September, 1924, 
of the late Court of the Judicial Com-~ 
missioner of Oudh, presented a complaint 
to the District Magistrate of Lucknow 
charging the persons mentioned above and 
Sri Krishna, P. D. Gaur, Madan Mohan Lal 
Bhatnagar and Chandra -Bhan Shukla 
with offences punishable under ss. 120 B, 
409 and 420 of the Indian Penal Code, 
The learned District Magistrate thereupon 
transferred the complaint to the Court of 
the City Magistrate of Lucknow for trial. 
The applicants are accordingly being 
prosecuted in the Court of the City Magis- 
trate for the offences jush now mentioned, 
Except some evidence under s. 202 of the 
Code of Criminal Procedure no evidence 
has so far been recorded in the Magis- 
trate’s Court mainly for the reason that 
the proceedings therein were stayed by an 
ad interim order of this Court. : 

The substance of the p-ayer of these 
applicants is that the criminal proceedings 
pending againat them in the Court of the 
City Magistrate be quashed. I have no 

doubt. that this Court has jurisdiction to 
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quash the proceedings in the exercise of 
its powers conferred bys. 439 of the Code 
of Criminal Procedure. I was entertained. 
at the Bar with the argument that the 
Cade of Criminal Procedure does not pro-, 
vide for any “quashing of proceedings” 
of a subordinate Court by the High Court. 
The argument, it seems to me, is a pieca, 
of pure pedantry. The word “quash” is 
not a banned word—see ss, 215 and 232, 
“Quashing of- 
Proceedings” is a term of compendious 
connotation and the practical result is 
the setting aside or reversal of the order 
initiating the proceedings. The power of 
so doing. is clearly vested in the High. 
Court under s. 439 -read with cl. (e) of 
sub-s. (1) ofs. 423 of the Code of Criminal 
Procedure. Sestion 439 in terms says that 
the High Court may, in its discretion, 
exercise any of the powers conferred on a 
Court of Appeal by s. 423. Olause (e) 
mentioned above is as follows :— ore 

“In an appeal from any other order, 
alter or reverse such order,” 

The power under cl. (0), therefore, ig 
the power of altering or reversing an 
order. Clause (d) also gives jurisdiction. 
to make any consequential or incidental 
order that may be just or proper. 

The Gode of Criminal Procedure, 1898, 
-has recently been amended by 5. 156 of 
the Code of Criminal Procedure (Amend- 
ment Act), 1923. This amendment has 
introduced a new section in the Oode, 
Saction 561-A is the new section and is as 
follows: i ; 

“38l-A. Nothing in this Code shall be- 
deemed to limit or affect the inherent 
power ofthe High Court. te make such 
orders as may be necessary to give effect to 
any order under this Code, or prevent abuse 
of the process of any Court or otherwise 
to secure the ends of justice." 

The langusge of the new section is wide. 
and comprehensive. According. to that 
section the High Oourt has inherent. 
jurisdiction to make an order as may be 
necessary to prevent abuse of the process 
of any .Court or otherwise to secure. 
the ends of justice, There can be na 
doubt that criminal proceedingsin a sub- 
ordinate Court constitate process of the 
Court and if the High Court comes to 
the conclusicn that the procesa is being 
abused the new law invests the Court 
with the jurisdiction of passing an order 
to seb aside those proceedings so as to 
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prevent the abuse. Referencein this-con- 
“nection may be made to a decision of 
three Judges in- Nripendra Bhusan Ray v. 
. Gobinda Bandhu Majumdar (1). This Court 
has never been driven off thet jurisdic- 
tion and has frequenily exercised it. The 
case of -Parakh-v. Emperor (2) decided by 
the Hon'ble Sir Louis Stuart, C: J,, is a 
recent illustration, .. 

‘Having reached to the conclusion that 
the: High Court has jurisdiction it follows 
that;any Single Judge of this Court can 
exercise “the said jurisdiction. “High 
‘Oourt” according to the définition in cl. 
(j) of 8. 4-of the Code of ‘Criminal Pro- 
cedure; 1898,means the highest Court of 
Oriminal Appeal or Revision for any local 
area. According to s..9 of the Oudh Courts 
Act, 1925, the Chief Court. shall be the 
highest Court of Oriminal -Appeal and Re- 
vision and accordingto s. l0of the same 


Act the jurisdiction of the Chief Court’ 


may be exercised by a Single Judge. of 
. the Court. “Besides this the Chief. Oourt 
- of Oudh ‘is expressly included in_ the 
definition ofa ‘High Court’ in cl. (j) of 
s.:4 of the Code of Criminal Procedure. 
The limits of the jurisdiction are very 
wide indeed as’ the language employed 
by the Legislature in enacting ss, 439 
and 561-A of the Code of Criminal Pro- 
cedure shows; but though the jurisdiction- 
exists and is wide in its. scope it is a 
rule of praztice that it will only be exer- 
cised in .exceptional cases. I have come 
to the conclusion that the case before me 
is exceptional: in its nature and‘ that I 
should exercise my jurisdickion in respect 
thereof. 
: The circumstances are as follows :— 
‘The United*India Industrial Trust Ltd, 
was put under compulsory liquidation 
. under an order dated the 30th of Septem- 
ber, 1924, of the late Court of the Judicial 
Commissioner of Qudh and as ‘already 
stated Mr. 8. O. Mittra was appointed 
official liquidator. Among other things 
the “official liquidator shall have power, 
with the sanction of the Oourt to institute 
any criminal prosecution in the name 
and on behalf of the Company’—(s. 179 
of the Indian Companies Act, 1913). One 
of the arguments in the caseis that the 
official liquidator not having cbtained the 


' (1) 82 Ind. Oas. 268; 25 Cr. L. J. 1258; 390, L.J, 
- 236; A. I. R. 3924 Cal. 1018. 

< (2) 92 Ind. Cas,-744: 1 Luck. 133; 3 O. W, N. 160; À. 
i R. 1926 Oudh. 202;. 27. Or i J. 328, 
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sanction of the Court has acted ultra 
vires of his powers in instituting criminal 
prosecution mentioned ahové.. In reply 
to this argument the official liquidator 
shows an order of the 18th of November, 

1924, of the late Court of the Judicial 
Commissioner of Oudh granting him 
sanction to ‘institute a criminal prosecu- 
tion. It is contended on behalf of the 

applicants that the sanction purporting to 
have been granted by the order of thé 
18th of November, 1924, is not enough in 
law ‘and that it should be specifie as- to 
the charge -for and. as. to the “person 

against whom it is granted. 

- Having regard to the opinion which I 

have formed as to the merits of the. casé 
after protracted hearing and prolonged 
consideration, I do not think it is neces- 
sary. to decide this pure question of law 

and I decline todo so, The fact remains 
that the sanction which the official 

liquidator obtained under the ` order of 
the.. 18th of November, 1924, was not 

availed of until after circumstances grave in 
their character and which have a serious 
bearing on the case had come to happen as 

I shall presently state. 

On the 3rd of January, 1925, the official 
liquidator through his Counsel, Mr. 8.N. 
Roy, made an application under, 196 of 
the Indian -Companies Act,.1913, for the 
public examination of 11 persona connected 
with the Company- under liquidation. 
Their names are as follows:— 

1. P. D. Gour, 2. Sri Krishna, 3. E. A. 
Labanti, 4. Balgobind, 5. J..N. Mukerji, 
6. Ram Narain, 7. Jai Lal, 8. K. O. Bhalla, 
9. N. K. Shavakshaw, 10.. Puran Chand 
and 11. K. S. Sajjad. Huesain. . i 

On the lith of February, 1925,. a Bench 
ofthe late Oourt of the- Judicial Commis- 
sioner of Oudh consisting of Mr. (Now Mr, 
Justice) Dalal and myself passed an order 
that- the official liquidator should file a 
list of questions which he desires to be 
answered by the persons mentioned in his. 
application. When those questions are 
placed before-the Court. then the Court 
shall decide whether they should be served 
on those persons or whether they should 
be summoned to appeay in Court for open 
examination. One month's time was al- 
lowed: to the liquidator to comply with 
this order. Afterwards the time was 
extended on several occasions. Finally tn 
the L6thof September, 1925, I ordered issue 
of summonses for publio. examination under 
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5. 196'0£ the Indian” Oomipanies Act, 1913, 
to.the following persons: `` . 
OL P: D.-Gour, 2 Sri Krishna, 3 B.A; 
Labanti; 4. Balgobind, 5: K. O. Bhella; 
and8: N: K.Shavakshaw. ; 6 
| In pursuance of the. above order E. A. 
Labanti, Balgobind: aud..one other person 
with whom we-are not concerned’ were 
examined in open Oourt on the 25th of 
January, 1926. On the 16th of September; 
1926, the official liquidator made another 
application. In this application he repeat- 
ed .the prayer for summonses. for public 
examination of certain officers’ of the 
Company and also “that the opposite 
parties or such of them as may be found to 
be liable for having misappropriated: or 
misapplied the funds of the Company be 
ordered to'make good thesums misappro- 
priated or misapplied by them.” This 
last-mentioned prayer was in accordance 
with the provisions of s. 2350fthe Indian 
Companies Act. On the 28th of September, 
1926, the order made by -the Court on the 
application just now -mentioned was as 
follows: “I order the liquidator to state 
particulars of charge under 8. 235 of the 
Indian Companies Actas against each of 
such persons and to support that statement 
by affidavit. Until this is not done I 
decline to- issue. summonses.. 15 days’ 
time is allowed for this purpose”. ; 
The time granted under this order was 
subsequently extended on. the application 
of the official liquidator, ‘In spite of this 
the order was-never complied with. Had 
it been complied with the procedure accord- 
ing tothe provisions of the Indian Com- 
panies Act would have been the institution 
of proceedings under s. 235 and on the 
determination of those proceedings the Court 
would then have proceeded under 8,237 of 
the Indian Companies Act to inquire as to 
whether “any past or present director, 
manager, officer or member of the Compary 
has been guilty of any offence in relation to 
the Company for which he is criminally 
responsible”. In the event of the inguiry 
yielding result in the affirmative the Court 
would have directed “the official liqui- 
dator to prosecute for the offence.” Instead 
ofcomplying with ,the order ofthe Court 
and allowing the-law to take its normel 
course the official liquidator institutes tha 
criminal‘complaint mentioned above. 
“The file of the criminal case is before 
me. It shows no trace of any intimation 


having: been -conveyed to. the District- 
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Magistrate of the fact that proceedings 
under s. 235 of the Indian Companies 
Act which may result in criminal’ prose- 
cution under s. 237 of the same Act were 
pending. in this Court. . The official liqui- 
dator and his Counsel both stated’ before 
me that nosuch information was given to 
the District Magistrate. I am convinced 
that had. this information been given to. tlie 
District Magistrate he would certainly hava 
awaited the result of the impending inquiry. 
in proceedings. before this Court, Be that 
es it may, the conduct of the official liqui- 
dator in disregarding the order of the 
28th of September, 1926, and making the 
criminal complaint during the pendency 
of the proceedings: in this Court is a clear 
attempt to divest this Court of its juris- 
Giction possessed under s.. 237-of the 
Indian Companies Act. For reasons of 
public policy the High Oourt cannot pèrmit 
such an attempt to suceeed. This, there- 
fore, reveals the exceptional nature of thig 
case, io viens i eee ey 
. The principle upon which I- propose to 
2t in this case was enunciated by Buckley, 
J. (afterwards Lord Justice Buckley) in In, - 
re London and Globe Finance Corporation, 
Limited (3), That- was a converae ` case 
where the Crown had refused to institute 
a criminal prosecution and Buckley, J. 
proceeded to act under 5. 167 of the 
Companies Act, 1862, (25 & 26. Vict. .c, 
89). (This sactionis the same as s, 237 of 
the Indian Oompanies Act, 1913); and 
ordered the Official Receiver to institute a ` 
criminal prosecution. -He ‘said: “Under 
these circumstances it seems to mé -that 
I ought not to allow my judgment to be 
influenced even by the fact that the highest 
acthorify at the Bar, and the first law 
officer of the Crown, has- thought proper 
to decline to put the public prosecutor in 
motion. I must accept the’ responsibility 
of determining the question before. me for 
myself”, ; f 
Therefore I have heard arguments on 
the merits of the case of these applicants, 
for five days. Documentary evidence in 
pessession of the liquidator and in- pos- 
session of the several applicanis was read- 
to me in the course of the arguments, 
On behalf of the official liquidator state- 
ments of witnesses whom he proposes to 
produce in support of the criminal pro-. 
secution were also read and he conclu- 
(2) (1903) 1 Ch. 728; 72 L. J.'Oh. 368; 51 W. R. 651;/ 
88 L. WW, 191; 19.7. L. R. 314; 10 Manson 198, - <. 72 
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sion at which I have arrived will now be 
atated. Mi 

Having regard to the criminal prosecu- 
tion now pending in the Oourt of the City 
Magistrate of Lucknow it will not be in 
the interest of justice that I should state 
my reasons for quashing this prosecution 
in favour of some and allowing it to con- 
tinue as against others but this is the 
conclusion at which I have reached. I 
accordingly quash or set aside the pending 
prosecution against the following per- 
BONB:— . f & 

1. .K. 8, Sajjad Husain, 2, Cursetji, 
3. Ram Narain,4. Madho Narain Shukla, 
5, Swami Dayal Saksena, 6. Mahabir 
Sharma, 7. Lal Bahadur Mathur and 8. 
Jiwan Nath Hukku. Sots 

I further direct that the said criminal 
prosecution shall proceed in accordance 
with law against the following persons :— | 

1. Sri Krishna, 2, Balgobind Rastogi, 
3. BE. A. Labanti, 4. Jagmohan Lal 

. Rastogi, 5. Jai Lal, 6. P. D. Gour, 7. -K. 
O. Bhalla, 8. Brij Bahadur Srivastava, 9. 
Brij Mohan Lal, 1U. Chandra Baan Shukla, 
-11. Puran Chand, 12. Madan Mohan Lal 
Bhatnagar and'13, Radhe Saran Agarwal. > 

This order. should at onca be com- 
manicated to the City Magistrate, Lucknow, 
for compliance, 

G. H. 


Order accordingly. 
TANG A. ; 


PATNA HIGH COURT. 
OsgimisaL Rererence No. 8 oF 1927 
AND 
CRIMINAL APPEsL No. 69 or 1927. -> 
Cone May 5, 1927. h 
Present:—Sir B. K. Mallick, KT., Acting 
Chief Justice, and Mr. Justice Wort. 
LAtJI-DUSADH—AppELLAaNT 
VETSUS 
EMPEROR—OpposiTE PARTY. 
Evidence Act 11 of 1872), ss. 8, 27, 82 (1)— Confes- 
sion leading to discovery of weapon used, extent `of 
` admissibility of—Dying declaration, admissibility of, 
to prove charges other than homicide—Dying declara- 
tion made immediately after robbery—Res geste. 
Although the whole of the confession of a prisoner 
in Police custody cannot be admitted ia evidence under 
s.27 of the Evidence Act, yet where a confession 
includes a statement that a weapon was used for 
committing the offence charged, that part of, the 
confession can go in if it leads to the discovery of the 
weapon. [p. 702, col. L] _ fice : 
A dying délaration is admissible in evidence 
under s. 32 (1) of the Evidence Act even where the 
charge is not one of homicide. [p. 703, col. 1.] _ 
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A dying declaration made by a person who has 
been robbed and killed, immediately after the robbery 
regarding the robbery and also regarding the assault 
committed in the course of the robbery, is admis- 
sible_in evidence in the trial of the assailant for 
robbery, under s. 8 of the Evidence Act as part of the 
res geste. [ibid, 

Sections 8 and 32 of the Evidence Act may overlap. 
in some cases but they provide for different and dis- 
tinct conditions. [p. 703, cols. 1 & 2.] 

Appeal from a decision of the Sessions. 
Jaage, Muzaffarpur, dated- the 2nd April, 
1927. 

Mr, B. C. De, for the Appellant. 

Mr. C. M. Agarwala, Assistant Govern- 
ment Advocate, for the Crown. 

JUDGMENT. 

Mullick, A. ©. J.—This case comes 
before us on a reference under s. 374 of 
the Oode of Criminal Procedure by the 
Sessions Judge of Muzaffarpur and also 
on appeal by the prisoner Lalji Dusadh 
alias Lalji Mallah. . 

“The appellant is alleged to have robbed 
and killed a young man named Abdul 
about 8p. m. on the 9th November, 1926. 
For the robbery he was charged under 
ss. 392 and 397 of the Indian Penal Code 
and tried by a Jury of five. For the 
offence of murder he was charged under 
8,302 of the Indian Penal Code and tried 
by the Sessions Judge with the help of 
the above Jurors sitting as Assessors. 

The unanimous verdict of the Jurors in 
the trial for the offences under ss. 392 and 
397 was that the appellant was guilty.: 
The opinion of the Assessors on the charge 
of murder was to the sume effect. 

The learned Sessions Judge, agreeing with 
the Assessors, has.sentenced the appellant 
to death for the offence of murder. Agree- 
ing with the Jurors he hasalso found the 
appellant guilty of the offences under ag. 392 
and 397 but he has passed no separate sen- 
fence. 

The appellant is thirty years of age. 
His home was in Mauza Mushari in the 
District of Muzaffarpur and he belonged 
by birth to the Mallah caste. About two 
years before the murder he was outcasted 
in consequence of an intrigue with a 
Dusadh woman named Kanchania who- 
lived in Mauza Madhopur in the same 
District and he became a Dusadh. He lived 
with her for two cr threé months in Madho- 
pur and then emigrated to the District of 
Dinajpur taking herwith him and one infant, 
child. Later his mother joined him with ` 
his other child and thereafter for 5 or 6 


> months in 1926 he worked as a labourer in 
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the service of one Anjor Sahai in Mauza 


Nashipur in the District of Dinajpur: 
The deceased Abdul was twenty-five at 


‘the time of his death. Hecame to Dinaj- : 


-pur when he was quite a child and worked 
there for about twenty years. He.was a 
.Goala’ by caste and the name given to him 
by his parents was Munia, but-he became 
a Mussulman later on and took the name 
of Abdul. He lived- at Nashipur and 
worked first as a grass-cutter and then as 
an agricultural labourer, . 

On the th November Lalji with his 
wife, mother and two children started from 
Dinajpur for Madhopur. Abdul accompani- 
ed them and the evidence is that Lalji 
told him that he would get him married as. 
he had no wife.” At about ll A.M, on 
the 9th the party arrived at Shekra Station 
which is ten miles from Madhopur. There 
was some trouble about Abdul's ticket. 
Apparently-it could not be found and the 
result was that he had to leave his bundle 
‘behind containing some brass utensils, a 
‘chaddar, some clothes and some rice. 

We have no evidence as to the subsequent 

. movements of Abdul till about 9 r. m. when 
he arrived bleeding from several wounds 
‘on the head and body at the bathan (cattle 
pen) of Hitan Missir of Salaha which is about 
one mile from Madhopur. Adhin Goala, 
‘who has a neighbouring: bathan and had 
‘come out to feed his cattle, saw Abdul go 
and sit in.Hitan Missir’s bathan. Adhin’s 
cries brought Hitan Missir to the bathan, 
The chaukidar Chauhuddi was next fetched 
‘and other people came. Whether Abdul 
was able to make any coherent statement 
is a matter of controversy in this casa and 
will be discussed later. The President 
Panch, Ramphal Tiwari, was then fetch- 
ed and drew upashort report which he 
handed over to Ghauhuddi. Ohauhuddi 
arrived at the Muzaffarpur Police Station 
‘at 7 a.m, on the 10th and laid an informa- 
tion -before the Writer Head Constable, 
Sudhist Narayan Singh, who was in charge. 
The Head Oonstable arrived at - Salaha 
about 8 a.m. and found that Abdul was 
dead. He sent the body to Muzaffarpur for 
post mortem examination and was engaged 
the whole day in making investigations. 

On the bank of a circular piece of water 
called a “man” 250 paces frora the bathanof 
Hitan Missir, the Head Constablefound large 
patches of bloodand abundle containing two 
nets, some cotton thread, a pan-knife, a 
razor, a medicine botileanda dhoti, Near 
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the bundle was.a small stick: made. of 
jute wood, Ib is in evidence that the nets 
belonged to the appellant Lalji. 

On the 11th November, the Sub-Inspector 
ot Muzaffarpur took charge of the case and 
the appellant was arrested about 1-30 P, w: 
In consequence of a statement made by 
him, his wife Kanchania delivered up to 
the Sub-Inspector Rs. 39 and gold coin of 
the Muhammadan period in India which 
she was carrying upon her person. Also 
in consequence of information given by the 
appellant the “man” was searched, and in 
water about thigh deep a heavy hasua was 
found... 

On the 13th the appellant was produced 
from Jail before a Deputy Magistrate at 
Muzaffarpur in order that his confession 
might be recorded. Theappellant, how- 
ever,-didnot make a confession but he 
made an exculpatory statement in which he 
admitted that he had come with Abdul to 
Shakra and had then walked with him as far 
as the villageof Titra (four miles from Sha- 
kra) where he had partedcompany with him, 
According to the appellant Abdul said that 
he was going to Muzaffarpur but it does 
not appear that Abdul had any home of hig 
own at Muzaffarpur. Tha appellant says 
his mother halted on the 9th November in 
the house ofa Dusadh at Titra. Whera 
he and his wife slept on the night of the 
Yth there is nothing to show, but on the 
10th Abdul says he slept at the house of 
Sirtaj Singh of Madhopur. | 

It appears that the Police found Kan- 
chania in the house of herfather at Madho: 
pur on the Lith and, on information given by 
her, Lalji was found in a kharour (field of 
high grass) in Madhopur about half a mile . 
or a mile from that house, ° i 

I.do not think that there is any reason 
for doubting that the deceased Abdul 
came with Lalji from Dinajpur where they 
had been working together and that he was 
last seen in his usual health at Shakra 
Station about 11 A. M. on the 9th November, 

The “man” on the bank of which the 
blood was found is on the way from Shakya, 
Station to Madhopur. It is on the bounda 
between Maueas Baikutpur and, Salaha 
and is about one mile from the house of 
Kanchania's father. It is 6or7 miles from 
Shakra and 2 or 3 miles from Titra where 
the appellant says he halted for a little 
time with Abdul. There are no houses 
anywhere near. Tae blood on the ground 
has by analysis been found to ba human, | 
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| ‘The -witnesses Adhin and ‘Hitan who 
next. saw Abdul live in-Salaha. ‘Those 
who came afterwards live either in Salaha 
or Baikutpur or Madhopur. : 

Girdhari dnd Anjor, the two Dinajpur 
witnesses, identified as Lalji’s the two nets 
found-in the bundle which was discovered 
near the blood patches on the bank of the 
‘man’. It may be said that one cannotrely on 
this identification as there do not appear 
to .be any special marks, but, on the other 
hand, the accused was originally.a fisher- 
man by caste and would -be expected to 


knowhow to make nets and thereis nothing - 


to show that the two Dinajpur witnesses 
are deposing falsely. Girdhari and Anjor 
‘also establish that the gold coin handed 
over to the Police on the 11th by Kanchania 
belonged to Abdul. Itisan old Badshahi 
coin and not likely to be easily mistaken. 
Girdhari deposes that: Abdul told him 
that he had bought it from a man called 
‘Kalhu Nonia for Rs. 26 and that he wanted 
to sell it; also that he had bought it to 
have it threaded to wear round his neck, 
Anjor also identifies the coin. The man 
Kalhu Nonia from -whom thecoin is alleg- 
ed to have been bought has not been found. 
: “With regard to the hasua found in the 
“man” on the ‘Lith both Girdhari and 
Anjor identify it as the appellant's. They 
say that, although it is an ordinary hasua, 
they recognize it by the handls and by the 
blade andthat Lalji used to cut bamboos 
with itia Dinajpur. It is a heavy weapon 
and capable of causing the injuries from 
waich Abdul died. 

These injuries were five severe wounds on 
the head and two slight wounds on the right 
shoulder, Thg Civil Surgeon deposes that 
death was due to shock and hemorrhage 
caused by the wounds, especially those 
which caused the fracture of the skull. 

'. Except the statement of the deceased 
which is alleged to have beer recorded by 
the . President Panch, Ramphal Tiwari, 
there is nothing to show where the deceased 
lived, In this statement it is recorded that 
he stated that his home was at Madhbalia, 
Thana Masrakh, District Chapra, If that is 
correct; then Shakra was noi the station 
where Abdul would, in the ordinary course, 
have alighted and there is no reason why 
he should have gone to Muzaffarpur. It 
will be-remembered that the appellant in 
his.statement before the Magistrate on the 


13th November said that he last saw Abdul. 


in. Titra when -Abdul said that he was 
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going to Muzaffarpur. I think this state- 
mént. is only- partially correct and that 
Abdul was with him up to the time of -the 
assault. There is no evidence to show 
where the appellant spent the night of 
‘the 9thand I think the prosecution might 
with advantage havecalled Kanchania even 
though she is the appellant's wife. Tha 
appéllant stated in his statement before 
the Committing Magistrate on the . 22nd 
December, 1926, that he went to Sirtaj. 
Singh on the 10th. This man might also 
with advautage have been called and so also 
Ramdhani, the father of Kanchania, If the 
prosecution did not consider that these 
witnesses could be relied upon to speak the 


‘truth, they should have asked the Court to 


examine them and the witnesses -could have 
baan cro33-examined by both sides. - 


Too trial was also defective in another 
respect. I find that the inquest report. 
which the Writer Head Oonstable drew up 
immediately on arrival at the bathan of 
Hitan Missir states that the name of the 
deceased was not known. As the evidence 
given in Court is that before he died the de- 
ceased gave his name, his father's name and 
his address to the President Panch, the 


_ Writer Head Constable should have been 


asked the reason for the omiésion in the in- 
quest report. He should also have been 
asked why, if it was known then that Lalji 
was the man who had committed the mur- 
der, no attempt was made to arrest: him on 
that day. The Writer Head Constable ap- 
pears to have been very active in examining 
witnesses in the neighbouring mauzas, for 
he deposes that he did not return to Mu- 
zaffarpur till midnight. The prosecution 
should also have given evidence as to when 
the Dinajpur witnesses were examined for 
the first time by the Police so as to show 
that the dying declaration alleged to have 
been made by Abdul could not have been 
fabricated to accord with any information 
obtained from these witnesses. 


The above omissions on the part of the 


. prosecution have thrown considerable doubt 


upon the genuineness ofthe dying declara- 


_tion made by the deceased and the learned 


Judge has not relied upon any of them; but. - 


‘I think there is internal evidence to show 


that the witnesses who depose to them are 

not intentionally giving false evidence. 
In the first place none of them are men'of 
the appellant's caste. It is contended that 
the appellant had to leave his village bes 
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Cause he had become a Dusadh and had 
formed an intrigue with Kanchania; but 
that did not affect men like Adhin Gope, 
Hitan Missir, OChauhuddi Gope, Dwarka 
Gope, Pirthi Kandu, Jag Lal Koéri, Bishun- 
deo Missir, Nabu chaukidar (a Mussulman) 
and the President Panch, Ramphal Tiwari. 

. Adhin and Hitan who were the first to 
question the deceased, depose that Lalji's 
name was mentioned then; but Chauhuddi 
chaukidar does not support this and in his 
information at the Police Station he does not 
mention Lalji at all but merely states that 
the decéased had said that he had been 
attacked by his companion who had snatch- 
ed away his necklace. The learned Judge 
has explained to the Jury and the Assessors 
that probably Adhin and Hitan were speak- 
ing from inferences drawn from facts subse- 
quently ascertained and were actuated. by a 
mistaken zeal in the cause of public justice. 


“We know that Chaubuddi was at the 
Thana at 7 o'clock in the morning of the 
10th so that he must have left home at the 
latest about 3 o'clock. He says in his first 
information that the President gave him 
the report at 11 P. m.; but he must have got 
it earlier because the President deposes 
that the second statement -was made about 
half an hour after the first and in this 
document the President wrifes that it was 
recorded afterthe chaukidar had left. Ab- 
dul died after the President came home. 
There is no evidence as to the hour. Nabu 


chaukidar deposes that he was left in charge- 
and that Abdul died soon after the Presi- 


dent left., ~ 4 : 
‘The medical evidence shows that it was 
not impossible that the deceased might 
have lived for three or four: hours ; but that 
no-definite opinion can be given. 


I think the evidence shows that. the first: 


statement was recorded about 10 o'clock 
and the second about half past ten and 
that :Chauhuddi chaukidar had by then 
already left with the: first report. It is 
clear from the first information that Ohau- 
huddi must have left for the Thana before 
the man died. The chaukidar was not 


asked when he arrived at the Thana. The: 


first information statesthat it was’ recorded 
as.soon as the chaukidor arrived, but it ap- 
pears from the chaukidar's evidence that he 
must have arrived during the night or that 
he halted somewhere on the road. . The 


chaukidar states that he left after the Panch - 


went home; but thig is, in my opinion, 
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a mistake. Ihaveno doubt that all that the 
deceased did say to those who-came before 


the chaukidar left for the Thana was that he 
had been attacked by his companion and 


‘that a gold hauldult was snatched from his 


neck. A “‘haulduli” is a necklace of stones 


. and a gold haulduli is obviously a misno- 
.mer for a gold coin wora as a locket; but 


the chaukidar had to make the best of what. 
the deceased said and it was either his 
mistake or the deceased's. The chaukidar 
also states that by his conversation the de- 
ceased appeared to be a man from another: 
part; but that he could not state his name > 
and address. I think the chaukidarspoke the 
truth in his information to the Police and 
that up to thattime Lalji’s name had not. 
been mentioned. This is further corroborated. 
by the written report sent by the President 
in which the President says merely that the 
wounded man could not give any satisfac- 
tory reply to his questions. f 
The second report written by the Presi-' 
dent has beeen attacked by the defence as a 
pure fabrication. This report shows that: 
the deceased gave his name as Abdul and 
his father's name as. Somer Ali, and his: 
home as Mauza Madhbatia, Thana Masrakh, ' 
District Chapra, and thatthe deceased had- 
been possessed of Rs, .62 and one mohur 
worth Rs. 26 and that his assailant was one’ 
Lalji whose house was in the District of: 
1 cannot believe that a man 
of the President’s standing and`so. many” 
disinterested witnesses could have deliba-- 
rately assisted in the fabrication of a: piece 
of false evidencasuch as this. The Presi-- 
dent’s explanation is that the. man was 
given a drink of water after the chaukidar 
left and then revived sufficiently to. give `, 
these details. If these details fad not been: 
given I do not sée why Lalji was arrested at. 
all on thellth. It certainly seems to be a, 
fact that on. the 10th the President told his‘ 
chaulidars, to keep Kanchania under ob-- 
servation and if he knew nothing then: | 
about Lalji’s connection with the deceased . 
his action cannot be explained. . Further, 
the Writer Head Constable himself. deposes ; 
that he got the second report at 10 o'clock 
in the morning on arrival at the village. The. 
value of the gold mohuris put down as 
Rs. 26 in the second report andit is extreme-~ : 
ly unlikely that the President: put down 
this figure out of his own head ; the same. 
applies to the figure Rs, 62 which was given . 
as the amount waich-Abdul brought. from ; 
Dinajpur, The prics of the gold mohur was 
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not known to any one except the two Dinaj- 
pur witnesses and they appear to have 
been examined by the Police long after- 
wards. Itis also difficult to see how the 


President got the deceased’s father’s name 


and address unless it was given by the 
deceased himself. There is a village called 
Majhaulia but no village called Madh- 
balia and Majhaulia is now no longer 
in Thana Masrakh. If the President had 
fabricated the document he would not have 
made a mistake about the name of the 


village and the Thana. The circumstances . 


show that the information given in the 
second dying declaration was obtained from 
the deceased, ` 


There is, of course, the fact that the 
Writer Head Constable did not put down 
the name of the deceased in ths inquest re- 
portand also the fact that the did not 
arrest Lalji on that day. In tke absence of 
any explanation, the only conjacture that I 
can make is thathe did not trust the ac- 
curacy of the second report-and of the wit- 
nesses who supported it. 

In my opinion the learned Judge has 
erred on the side of over-caution and both 
the reports drawn up by the President are 
genuine. fin 2 

But, apart from the statements made by 
the deceased, the circumstantial evidence 
is quite sufficient to support the conviction. 

The deceased came with the appellant as 
far as Shakra and started from that station 
in his company. He is not seen again but 
his Aasua is found in the “man " one mile 
from the house of the appellant’s father-in- 
Jaw. The appellant’s bundle is found on 


the bank of the “ man ` and tne earth close. 


by is stained with human- blood. Imme- 
diately upon ‘arrest on the Llith the appel- 
lant makes a statement in consequence of 
which the deceased's gold coin is found in 
the possession ofthe appellant's wife and is 
given up to the Police at his request and the 
accused shasua is found in the “ man,” 
Also the appellant gives no account of where 
he went after he parted company with the 
deceased and where he slept on the night of 
the 9th; and his statement that he left the 
deceased at Titra must be false. 

. The learned Vakil for the appellant has 
attacked the evidence regarding the finding 


of the hasud, He says that Hira Dusadh, - 


the man who gotinto the water and found 
the weapgn, is at enmity with the appellant 
and put the weapon there, Itis suggested 
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that Hira is the headman of the Dusadhs of 
Madhopur and bears a grudge against the 
appellant for having misconducted himself 
with Kanchania. There is no evidence to 
support this suggestion. The evidence 
conclusively shows that when he was asked 
by the Sub-Inspector where the weapon was, 


-the appellant took the Sub-Inspector to the 


“man” and. the weapon was found after 
some delay. The learned Vakil objects to 
the admissibility of that part of the state- 
ment which refers to the weapon as the one 
used for attacking the deceased; but, in my 
opinion, s, 27 of the Indian Evidence Act is 
quite clear upon this point. It is contended 
on the authority of some cases that the pro- 
secution is only entitled to. prove that the 
accused in answer to acertain question gave 
information which led to the discovery of 
the weapon ; but common sense requires 
that the discovery should be connected with 
and be relevant to the investigation. .The 
omission to connect the weapon with the 
offence would rénder the provisions of 
8.27 of the Indian Evidence Act wholly 
nugatory. The whole confession of a .pri- 
soner in Police custody cannot, of course, go 
in, but where the confession includes a 
statement thet a weapon was used for com- 
mitting the offence charged, that part of the 
confession can certainly go in ifit leads to 
the discovery of the weapon. The most 
recent case on this point is In re Sogia~ 
muthu Padayachi (1), 


For the same reason evidence could have 


‘been given to show that the appellant stated 


immediately upon arrest that he had given’ 
the deceased’s gold mohur and money to his 

wife, Butas the record stands at present 

all we have got is that the appellant made 

a certain statement and that in consequence 

of that statement the gold mohur and Rs. 39 

were given up by Kanchania, 


But even onthe record as it stands the 
discovery ofthe gold coin in Kanchania's 
possession taken withthe other evidence in 
the case conclusively shows that the appel- 
lant was the person who caused the death of 
the deceased. | i 

The learned Vakil has also taken a point 
that it was not permissible to the Crown to 
have the statement of the appellant record- 
ed under s. 164 of the Code of Criminal 
Procedure on the 13th as the statement 


(1) 93 Ind, Cas. 42; 27 Or, L, J. 394; A.I Be 1926 
Mad, 638, ; 
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was not a confession. The answer to this 
is that the accused was sent up to have his 
confession recorded and that he gave the 
Police to understand’ that he would make 
-a confession, After a night in Jail he 
changed his mind, and when he appeared 
before the Magistrate it was open to him 
tosay that he would make no statement; 


but he did not follow this course; he was - 


warned and notwithstanding that he pro- 
_ ceeded to make a statement. This state- 
ment is eertainly evidence of conduct. 

A further legal point is taken with re- 
gard tothe dying declarations. 

It is contended that so far as the charges 


for the offences under ss. 392 and 397 are. 


concerned the dying declarations are not 
admissible under s.32 1) of the Indidn 
Evidence Act inasmuch as the cause of 


the deceased’s death does not come in` 


question in the trial of those charges. It 
is contended that on this. point the Indian 
law is the same as the English Law and 
that a dying declaration as to the cause 
of the death is only admissible when the 
causing of the death is the subject of the 
. charge. I cannot agree with this view. 
The words ofs. 32 are very wide and it 
isnot necessary that the charge should 
be one of homicide. The evidence as to 
the cause of death was relevant to the 
charge of robbery and consequently, the 
cause of death, thatis to say, the assault 
committed bythe appellant, came in gues- 
tion in the trial. Before the Indian Eyi- 
dence Act was enacted 
Queen v. Bissorunjun Mookerjee (2) that 
there was no necessity’ in India for fol- 
lowing the very narrow rule of English 
Law and that a dying declaration could 
be used as evidence in a charge ofrape. 
One of the illustrations to s. 32 of tha 
present Indian Evidence Act expressly 
provides for such evidence where the 
charge is not culpable homicide but rape. 

Moreover, inthis case the dying declara- 
tion was also admissible unders. 8 of the 


Indian Evidence Act as apartofthe res . 


geste. A statement made by the de- 
ceased immediately after the robbery 
regarding the robbery and also regard- 
ing the assault committed in the course 
of the robbery was admissible though the 
person who made it cannot be called to 
depose to iton oath. The truth in as, 8 
and 32 of the Indian Evidence Act may 
overlap in some cases, but they provide 


(2) 6 W, R. Or, 76, 
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‘opinion the Assessors and the Jury 


it was held in. 
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for difrənt and distinct conditions. A 
statement, for instance, which would not 
be admissible under s. 8 may be admis- 
Bible under s. 32. : 

The zesult, therefore, is that, in my 
were 
right iz the view which they took of the 
guilt ot theappellant. The appellant ig 
guilty >oth ofrobbery and murder. Hav- 
ing regard to the injuries there can be 
no dout that it was his intention to 
cause cuch injuries as would in the 
ordinary course cause death. His ‘motive 
was retbery and he appears to have 
attackec his victim from behind without 
giving aim a chance of protecting him- 
self. I agree-with the learned -Sessiong 
Judge taat the sentence of death is the ` 
only possible sentence and the order of the 
leerned cudge must, therefore, be confirm- ` 
ed. : 
The c-nviction for the offences under 
ss. 392 end 397 are also affirmed but it is 
unnecessary topass any separate sentence 
for these offences. 

The appeal is dismissed, 


Wort J.—I agree. 


ALN. A. “Appeal dismissed, 
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` An identifSr who knowingly makes a false 
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offence of fabr=ating false evidence within the mean- 
ing of s. 193 o the Penal Code. He is also guilty of 


: an offence under s. 199 of the Code where the Oourt ja 


authorised under its circular orders or any other 
law to receive an affidavit from an identifier ag evi- 
dence of the fet of service of summons, (b, 704, cols, 
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= Section 199 of the ‘Penal Code is much wider than 
3. 192 -and applies to`eyery kind of, effidavit_ which 
the Court is bound or authorised to rezeive. [p. 704, 


col.2.] : 
- Criminal appeal against an order passed 


by the Sessions Judge, Darbhanga, dated 
the 6th February, 1927. an Se A aki 
: . Messrs. L. K. Jha and K. N. Jha, for the 
‘Appellant. | f 

Mr. C. M. Agarwala, Assistant Govern- 
ment Advocate (with him Mr. R. K. Jha), 
for the Orown. ; : 


4 ‘JUDGMENT. . 

. Mullick, A. C.J.—This is an appeal 
under s. 476-B of the Code of Criminal 
Procedure. The appellant Kari Gope was 
an applicant ina proceeding under Act 
KV of 1920 in which the respondent 
Mahanth Manmohan Das was summoned 
to appear before the Oourt on the 13h 
November, 1926. 


Ibis alleged by the appellant that on 
the llth November, 1926, summons was 
duly served upon the-respondent and was 
refused by him. The respondent denies 
service and says that he was not at home 
and that the.affidavit of the pzon as well as 
the affidavit of the-identifier were intention- 


ally false. 


The learned District Judge has: after 
inquiry found that the appellant who 
was the identifier intentionally made a 
false affidavit and he :has filed a com- 
plaint for his prosecution for an offence 
under s. 193 of the Indian Penal Code. 

There is evidence to skow that the 
affidavit made by ‘the appellant was false. 
All the witnesses for the. prosecution were 
not examined by the Court and. itis not 
necessary at this stage to say more than 
this that there isa prima focie case which 
must be investigated. 


There is, however, a point of law taken 
which requires notice, It is urged that 
the affidavit of the ideniifier was not 
required for the purpose of proving service 
of summons upon the defendant, that it 
was a voluntary. declaration and. that ro. 
prosecution for giving false evidence can 
oe based upon it, Anything that we may’ 
say will not debar the appellant from 
raising the pointat his trial, and, there- 
fore, it will be sufficient here to say 
that -our present view is that the prose- 
cution fdr offences under ss, 193 and 199° 
of the Indian Pensl Code will lie, Tho. 
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affidavit: was sworn before an officer com- 
petent to take affidavits and the appellant 
was bound to state the truth. lt maybe 
that the peon’s affidavit was. sufficient 
and that no affidavit was required from 
an identifier; bubif the affidavit was in- 
tended to be used in a judicial proceed- 
ing, then the offence of fabricating false 
evidence within the meaning of s. 193 was 
complete. It makes no difference that the 
affidavit was voluntary. Voluntary state- 
ments made without any intention that 
the statement may appear in evidence 
in a judicial proceeding are not offences; 
so it has been held that a verification 
in a document not requiring to be verified 
is no offence; also that false statements 
made in an application for re-hearing of 
an ex parte decree or for a néw trial in a 
Small Cause Court were not crimiaally 
punishable, The statements in themselves 
were not evidence and acquired no extra 
weight by being verified, 


The affidavit in question is also punish- 
able under s. 199. It is clear that the 
Court was authorised under the Circular 
Orders of the High Court and O. XIX 
of the Oivil Procedure ‘Code to receive 
an affidavit from an identifier as evi~ 
dence.of the -fact of service - of summons. 
Section 199 is wider than 8. 192 and applies 
to every kind of affidavit which the Court 
is bound or authorised to receive. The 
Civil Procedure Code and the Oircular 
Orders of the High Court authorise the 
Court in this instance to receive the 
affidavit in question. i | 


The result, therefore, is that ihe appeal 
will be dismissed and the proceedings will 
be continued from the stage at which they 
were left. h 

aoe d,.—I agree and have nothing to 
a i ‘ f y ‘ 


ALN. A, l Appeal dismissed. 
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-- . (18) is- wide enough to include a road por- 
- MADRAS HIGH COURT. : ambokée used for conservancy purposes, I: 
““ORIMINAL APPEAL No. 540 oF 1927. think that, the conclusion of the learned 
; October 19, 1927. . - - , Magistrate is based upon a- misreading of 
Present:—Mr. Justice Madhavan Nair “s 3 (18). Bub cl. (c) of that section says a 


. and Mr, Justice Reilly. ‘ public road -includes land whizh lies on 
Tus PUBLIC PROSEOUTOR—APPRLLANT either side of the ‘roadway up-to the 
versus boundaries ofthe adjacent property.- The 


PALANIYANDI NAICKEN—Accusep. and which is in question in , this case 
saa ra et ee CON ot at: 3.18) clearly comes within this description. It 
—Public- road — Road | poramboke - lying between ig registered as “road poramboke™ and is 


“poadway-and boundary of adjacent property, whether debated sae l 
public road —Ensroachment—O ffence. vested in the District Board. r The Public 


- ‘Road poramboke’ which lies between the roadway _have a right of way over every part of land 
and eae Te adjacent Property, ip teeters -registered as road poramboke. The fact 
ioe a a aa ned in the Madras that the encroachment does not cause any 
hee eal as el anil 1 of God _ obstruction to the -public-does not in the 
. Criminal appeal under s. 417 of the Code slightest degree affect the case. The Dis- 
of Criminal Procedure, 1893, against- the _ trict Board which owns the public roads 
acquittal of the accused by the Joint Magis- -has every right to ask those who encroach 
trate, Kumbakonam, in O. A, No. 5 of -upon them to remove the obstruction. ` 


à 


1927, on his file... -, It was argued on behalf of 
; , : A f f gued on behalf of the accuse 
Mr.. T. S: Krishnaswami, Amicus Curie, that he has perfected his title to the land 
for the Accused. i i ~ in question by adverse possession for over 
JUDGMENT. 30 years. This ground was raised in the 


’ Madhavan Nair, J.—The facts are grounds of appeal to thelower Appellate 
briefly these: the accused encroached on Court but in the judgment we find no dig- 
road- No. 18 within the limits of Milattoor cussion of the point, The judgment is con- 
village. which vested in the District Board, . fined exclusively to a consideration of the 
Tanjore, and notice was served uponhim question whether the encroachment was on 
under s.. 159 (1) of the Local Boards Act the public road -as defined in $. 3.(18). It 
to vacate the encroachments. This was appears to us that this point has not been 
disobeyed and hé was convicted by the. Sub- pressed before the learned Magistrate; I 
Magistrate, Papanasam, in.C. O. No. 240 agree with the Sub-Magistrate that the 
of 1925. He preferred no appeal against evidence does not conclusively show that 
this conviction. He did not,however, re- the case of adverse possession has been 
move the encroachment, and, as the madeoutbytheaccused... _. - 
‘offence continued, the present casa was In these circumstances Iset aside the 
‘brought against him under ss.°159 (1) and acquittal and convict the accused of the 
207 (2) of the Madras Local Boards Act. offence under ss. 159 (1) and 207 (2) of the 
The Stationary Sub-Magistrate of Papan- Madras Local Boards Act and sentence him 
asam found him guilty and fined him Rs.61, to pay a fine.of Rs. 61, op in default to 
This conviction was set aside on appeal, suffer simple imprisonment for two months, 
This present appeal has been preferred by. Reilly, J.—I agree. In regard to the 
the Public Prosecutor against the acquittal definition of a “public road” in the Madras 
of the accused by the Joint Magistrate of Local Boards Act it. appears to me that, 
Kumbakonam. a À . prima facie the public haye a right of way 
. Prosecution Witness No. 2,the Local Fund over-evety part of every. road poramboke, 
Road Maistry, deposed that the encroach- Therefore, if we find a piece of road poram: 
ment in question lies outside the line of boke which lies between the roadway 
avenue trees on the road:and on land which and the boundary of adjacent property, 
was acquired forroad conservancy purposes that will be a public road as defined in 
and that thereis no obstruction to traffic, the Act unless it ig shown that_in some 
‘The conviction was set aside by the learned way the public have lost their right-of way 


Joint Magistrate mainly on the ground over it -5, ir Ease 
that the public road as defined by s. 3 (18) WNW 0 ae b 
of the’ Local Boards Act. means the actual Acyuttial set’ aatlee 
foad over which the public have a right ° 


ef way and that none of the clauses of.a, 3 
45 
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MADRAS HIGH COURT. 
Criminal Revision Oasu No. 371 
; ` oF 1927. 
(Cx1miNaL Revision Petition No. 327 
oF 1927.) 
October 7, 1927. 
Present:—Mr. Justice Devadoss. 
PARTHASARATHI NAICKER— 
ComPLaINANT— PETITIONER 
VeTSUS 
T, KRISHNASWAMI IYER— 
ACCUSED—RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 250— 
. Complaint, dismissal of, without examining all pro- 
secution witnesses—Compensation, whether can be 
awarded. = : 
jt is only after the examination of all the evidence 
a complainant wants to adduce that a Magistrate can 
come to a conclusion that the case is false and vexa- 


_ tious, and though a Magistrate is-entitled to dis- 


charge the accused at any stage, he cannot award 
compensation to the accused without examining all the 
complainant's witnesses. ` 
Petition, under £s. 485 and 439 of the Code 
‘of Oriminal Procedure, 1898, praying the 
High Court to revise the order of the Court 
:of the ‘Deputy First Class Magistrate, 
Baidapet, in U. O. No. 56 of 1926. 
Mr. V. L. Ethiraj, for the Petitioner. 


Mr. P. Viswanatha Aiyar, for the Re- 


spondent. a i 

Mr. J. C. Adam, Publie Prosecutor, for 
the Crown. i 

ORDER.—This is an applization to 
revise the order of the Sub-Divisional 
Magistrate of Saidapet awarding compensa- 
tion to the accused in a case brought by the 
petitioner. The learned Magistrate disposed 
-of the case after hearing only five of the 
prosecution witnesses and he did not care 
to examine the rest of the evidence as he 
thought that the remaining witnesses would 
not materially əhelp the case. In these 
circumstances, he was not justified in 


‘awarding compensation to the accused. It- 


is only after the examination of all the 
evidence the complainant wanted to adduce 
that he could come to the conclusion that 
the case is false and vexatious. No doubt 
he was entitled at any stage to discharge 
the accused, but that would not be a 
ground for awarding compensation to the 


-accused. I, therefore, set aside the order of 
compensation and direct the amount if- 


recovered, to be refunded to the petitioner. 


V. N, V le Order set aside, 
A N, A. 


BADRI DASB V. BMPEROR; ` 


"+ [106 1. ©. 1927] 


PATNA HIGH COURT. 
CsImĒmINnaL Revision No. 196 or 1927. 
May 13, 1927. 

Present:—Sir B. K. Mullick, Kr., Acting 

. Chief Justice, and Mr. Justice Wort. 

Mahanth Baba BADRI DASS 
. —PxrTITIONER 
versus 
EMPEROR— Opposite PARTY. 

Police Act (V of 1861), ss. 80, 30-A, 82—License for 
procession on certain conditions—Duty of licensee to 
observe conditions throughout the procession—Licensee’s 
liability for conduct of ‘members subsequently joining, ` 
extent of. 

Where an application for license to take out a 
procession is granted subject to the condition that 
no member of the procession carries a lathi or 
sword, it is the duty ofthe licensee to see not only 
that no member of the procession carries a lathi or 
sword at the commencement of the procession but also 
that no one subsequently joins the procession with 
such weapons. He cannot be heard to-say- that they 
joined without his permission and that he was in no 
way responsible for them. [p. 707, col. 1.] 

Per Wort, J.—The fact that there isa provision in 
s. 30-A of the Police Act giving power tothe autho- 
tities to stop any procession which violates the 
conditions of a license does not excuse the licenses 
from controlling the persons who may join the pro- 
cession, [ibid] -. 

Criminal revision against an order of the 
District Magistrate, Patna, dated the 2nd 
February, 1927, confirming that of the 
Second Class Magistrate, Patna City, dated 
the 14th December, 1926. 

Mr. S. Sinha (with him Messrs. S. P. 
Varma and D. P. Varma), for the Peti- 
tioner, < 

Mr. Sultan Ahmed, Government Advo- 
cate, for the Crown. : 

JUDGMENT. 

Mullick, Actg.C. J.—The petitioner 
has been sentenced to a fine of Rs, 100 under 
s. 32 of the Police Act (V of 1861). It is 
admitted that the petitioner took out a 
license for a procession to proceed from 
Bakarganj to Patna Oity, one of the con- 
ditions of which was that no member of 
it was to carry a lathi or a sword. The 
Inspector , of Police joined the procession 
at Muradpur which is some distance from 
the starting point and found that some of 
its members were carrying swords and 
doing lathi play. He asked the petitioner 
to stop the lathi: play but the petitioner 
made some unsatisfactory reply in the 
vernacular of which the English translation 
in the record is “they would play ”. 

It is urged on behalf of the petitioner that 
he was only responsible for seeing that no 
member of the procession carried a lathi 
at the time the procession started and thai 


(106 1. 6, 1927} 


joined it on the way. f 
Ia my opinion that is not a correct view 


of the law, The object of a license under ’ 


the Police Act is to ensure the preservatoin 
of public order and clearly the licensee 
must undertake the duty of maintaining 
order throughout the course of ths proces- 
sion. He takes the risk, asihe must do, of 
peraons joining the procession on the way 
and of circumstances arising which will 
require him to compel them to conform to 
the’ terms of the license. He cannot bə 
heard to say. that they joined without his 
leave and authority and that he was in no 
way responsible for them. If they gat out of 


hand he should break up the procession or - 


’ ask the assistance of the Police. 
Bat here the patitionér declined to assist 
the Police and merely said that the lathi 


“play would ‘go on. in my opinion the in-- 


ference is irresistible that the lathi.playera 
were members of the petitioner's assembly 
aud that they were contravening the terms 
of the licans3 with his permission if not 
under his direct orders, The conviction 
and sentence will, therefore, be affirmed and 
this application .dismissed. The Police 


might, no doubt, have declared the proces- 


sion to ba an udlawfal assambly and called 
upon if to disperse but because they did 
not exercise that power the petitioner is not 
relieved from his duty. 

Wort, J.—l agres. Ithas been argued 
that by reason of the provisions ofs. 30-A 
of the Police Act, which gives Magistrates, 
District Superintendents and Inspectors of 
Police power to stop any procession which 
violates the conditions. of a licensa, the 
licensee is thereby excused from controiling 
the persons who may have. joined the pro- 
cession and over whom the licensee states 
he has no control, This, however, is clearly 
' fallacious. The section referred to gives 
the power to the officers mentioned to stop 
& procession in spite of the procession 
having been licensed, and thus gives them 
& power which they otherwise would not 
have in law as already indicated, This does 
not excuss a licensee from strictly comply- 
ing with the conditions of his license, and, 
in the view which I take of the facts of this 
“case and of the law, the conditions -of the 
license were broken’ and the licenses was, 
` therefore, properly convicted. - 

ALN, A. Application dismissed, 


fupizor v. Ned LH Gata. ee 969 
he was not called upon to control those who : 


. RANGOON HIGH COURT. > 
, CRIMINAL APPRAL No. 1465 of 1925, 
September 9, 1927. | 
Present :—Mr. Justice Mya Bu. 
EMPEROR—Prosrootog 
: Versus ~ 
“NGA LU QGALE—REIPONDENT, < 

Arms Act (XI of 1878), ss. 4, 19 (e)—Clasp knife 
whether ‘arms'—Tests—Deyfinition of arms, whether 
exhaustive. - A 

The definition of ‘arms’ in s. 4 of the Arms Actia 
not exhaustive and there could be arms beyond the 
list of weapons mentioned in the said definition. [p. 
708, col. 1. 

It cannot be laid down as a hard and fast rule 
that a clasp knife does-not fall within the definition‘ 
of ‘arms’. [p.708, cols. 1 & 2. i 
` The purpose for which an implement is primarily 
intended regulates whether it should be deemed to 
be ‘arms’. [p. 708, col. 8, 

Where a knife hada blade 54 inches long witha 
pointed end, was fitted toa long handle and turned 
over into-the handle: ` 

Held, that the knife fell within the definition of 
arms inasmuch as the primary purpose of such an 
instrument can only be for stabbing. [ibid.) 

Ebrahim Dawoodji Babi Bawa v. King-Amperor (2) 
and Bishan Singh v. Emperor (3), relied on. 


Mr. Tun Byu, Assistant Government 
Advocate, for the Crown. 

Mr. E. Maung, for the Respondent. 

JUDGMENT.—In Oriminal Regular 
Trial No. SL of 1926 of the Court of the 
Township Magistrate of. Kayan, the re- 
apondent was tried foran offence punish« 
able under s. 19 (e) of the Arms Acé for 
going armed with a clasp knife (Ex. 1), on 
the 2nd cf April, 1926. 

The case for the prosecution was that - 
on that day the respondent went to a 
monkey show near the bazar at Kayan 
carrying the knife opened in his hand and 
interfered with the show. When examined 
by the Magistrate he admitted that he had 


‘the knife with him, but stated that it wag 


in his pocket and was not held open in his - 
hand. Oan the charge under 8. 19 (e) of the 
Arms Act being framed against him, he 
pleaded guilty and stated nothing in his 
defence. QOonsequently, the learned Magis- 
trate convicted him of the charge and 
gsntenced him to suffer thres months‘ 
rigorous imprisonment, From this cone - 
viction the respondent appealed to the 
Court of Session, Hanthawaddy, in Grimi- 
nal Appeal No. 123 of 1926, on the ground. 
that he was too drunk to know anything on 
the occasion which gave rise to charge, and 
that the witnesses for the prosecution di 
not state that he had the keife in hig 
band, I 
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According to's. 412 of the” Criminal 
Procedure Code, it was ‘obviously not 
open to the respondent to appeal against 
` the conviction. The Sessions Court, how- 
ever, remarked that the respondent had 
been convicted of carrying a dagger, and 
that, as the wedpon was merely a large 
sailor’s claspknifé, it set aside the con- 
‘viction. and sentence and acquitted thé 
respondent. - - 
` As, under s. 412 ofthe Code of Criminal 
Procedure, no appeal lay from the con- 
viction, the order of acquittal.made by the 
‘Court of Session was made without juris- 
‘diction. Even if the proceeding was 


-regarded ‘as a revision, the Court of Session . 


‘would still have no jurisdiction to set 
aside the conviction. It is this order of 
‘the Appellate Court which is now appealed 
‘against by the Local Government. 


_31t is. clear that ‘the order of acquittal 
under appeal must be set aside as being 
made without jurisdiction. The question 
now remains whether, by going armed with 
‘the knife in exhibit, the respondent com- 
mitted an offence-punishable under s. 19 (e) 
of the Arms Act. It resolves itself into a 
question ‘whether this knife is. “arms” 
within the meaning ofs. 4 of the Act, ; 
- The- definition of “arms” in the Act 
runs thus:=, 7 o 7 A ANTS 
“ ‘arms: includes firearms, bayonets, 
swords, daggers, spears, spear-heads and 
bows and arrows, also cannon and part of 
arms, and machinery for manufacturing 
arms.” _ ; 
~ Itis mot. contended in this case thatthe 
‘knife in exhibit can be described as a 
dagger; but the above definition - does not 
-purport to enuferate exhaustively all kinds 
‘of, weapons which are arms, so that it is 
‘clear’ that, beyond the list of weapons 
mentioned in this definition, there ‘could 
be arms. ` f i Ng Ak 
““In.the case of Crown v. Nga Hmat Kyan 
(1), Mr. Justice Thirkell-White, Chief 
Judge, and Mr.: Justice. Fox, held that a 
claspknife does not fall within the ordinary 
natural meaning’ of the word “arms”, but 
it was pointed out that- the purpose for 
which an implement is primarily intended 
- regulates whether it would in ordinary 
parlance be spoken of as an arm, and if it 
is not designed for use as a weapon nf 
offence and defence, although it. may be 
sed ‘as sudh, then it is not an arm, 


(1) LL.B, R271, 


HubeROR v, NGA EO GALË. 


[108 T. O. 1927) : 

In the report of the case, the size of 
the claspknife-is: not mentioned, but it is 
apparent that the ruling does not purport 
to lay down asa hard and fast rule that 
no claspknife would fall within the mean- 
ing of the word “arms.” 

The same learned Judges dealt with the 
same question in regard toa claspknife in 
the case of Ebrahim Dawoodji Babi Bawa v. 
King-Emperor (2), wherein they re-afirmed 
the criterion laid down in the case of Crown 
v. Nga Hmat Kyan (2), but held that dagger- 
shaped knives of the kind produced in the 
case fell within the definition of “arms,” 
although they might be called claspknives. 
Those knives were of the following descrip- 
tion:—The steel - blade was five and one- 
fifth of inches long; six-elevenths of an inch 
‘broad, was shaped and pointed as a dagger 
is shaped and pointed and was fitted to a 
long handle in the way in which the ordi- 
nary pen and pocketknife is fitted, that 
is tosay, it turned over into the handle and 
when open and shut it was held by aspring. 

As regards the criterion, it is clear that 
the purpose for which an implement is 
primarily intended: regulates whether it 
should be deemed to be arms, In .the 
present case, the knife has a blade 5% 
inches long with a pointed end, and it is 
fitted toa long handle and turns over:into 
the handle, and there. cannot be any room 
for doubt that the primary purposé for 


which such an implement is manufactured 


is tosupply weapons to persons who want 
efficient stabbing instruments. It is ex- 
tremely difficult to conceive of any domestic 
purpose for .which such an instrument 
would be necessary or useful. It isa sort 
of weapon which,- though not called a 
dagger, would be as effective as a dagger 
in its use. . fa 

In the case of Bishan Singh v. Emperor 
(3), a knife with a tapering blade, sharp 
throughout one edge and only towards the 
‘point ofthe other, which is attached toa 
cross-guard and handle, and which can bé 
used for stabbing and cutting, was‘held to 
be “arms” within the meaning of ithe 
section. É : a 

The fact that the blade of the knife in 
the présent case appears to be less tapering, 
and that there is no cross guard ‘toit, does- 
not appear.to me to make any real differ- 


B ar B pi Hinge A e 11 Bur. L, R. 183. 
nd. Cas. 943; ofa; A. L R, 1924 Cal 
714; 25 Op. La J. 4110, : a 
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ence to the solution ofthe question. In my‘ 
opinion, the knife under consideration is an 
instrument which does fall within the 
. Meaning of the term “arms” in s. 13 of the 
Act. That being so, the respondent's con- 
viction by thé learned Magistrate was 
éorrect, and I restore the same. 

As regards the sentence I take into con- 
sideration the fact that it is not uncommon 
to come across claspknives of the kind 
for sale in the bazaars which might 
most probably have led the respondent 
to think that -thers was no prohibition 
against the arming of himself with such a 
knife and also the fact that he was in 
custody during the trial in the Magis- 
trate’s Court and has besn in custody in 
connection with this appeal. I would, 
therefore, restore only half of the term of 
rigorous imprisonment passed by the 
Magistrate. In the result this appeal is 
allowed and the respondent is convicted and 
sentenced under s. 19 (e) of the Arms Act 
to suffer one and a half months’ rigorous 
imprisonment, the period to be computed 
from the date of the Magistrate's sentence 
and the period of imprisonment undergone 
after the Magistrate's sentence should be 
counted towards the imprisonment now 
passed. 


A.N. A ° Appeal allowed, 


‘LAHORE HIGH COURT. 
Ogtminat Revision Petition No. 1101 
oF 1927, . 

August 12, 1927. 
Present:—Mr. Justice Tek Chand and 
Mr, Justice Coldstream. 

SANTA SINGH --Acousep—Patitiongr 

VETSUS 
EMPEROR—Opposire PARTY. 

Indian States (Protection against Disaffection) Act, 
1928, s. 8—Offence under s. 8—Accused's right to 
prove truth of his allegations—Criminal trials—In- 
consistent defences, legality of. 

A person who is accused ofan offence under s. 3 
of the Indian States (Protection against Disaffection) 
Act, 1923, is entitled to adduce evidence to prove 
that the allegations made by him are true inasmuch 
as he has a right to plead extenuating circumstances 
such asa worthy motive in’ mitigation of the penalty 
which may be imposed on him in the event of his 
conviction and for making good such a plea it may be 

ecessary for himto show that the allegations are 
rue. [p. 710, col. 2.] : 

An accused person is entitled to set up ineon+ 
sistent defences, [p. 711, col. 1.]- - 1 


-nt 
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Orininal revision petition from an order 
of the Distzict Magistrate, Amritsar, dated 
the 2)th June, 1927, = hs 

Mr. Muhammad Alam, for the Petitioner. 

Mr. Abdul Rashid, for the Crown, . =- 
4 JUDGMENT. re 
., Cceldstream, J.—Santa Singh, peti- 
tione-, is being prosecuted in the Gourt 
of ths District Magistrate, Amritsar, under 
s. 3, cf the Indian Btates (Protection against 
Disafection) Act, 1923, to be referred to 
heremafter as the Act of 1923, in respect of 
a wrting under the title, ‘Patiala’s Zulum 
No. I? published on 26th January, 1927, in 
the n=wspaper called the Sacha Dhandora, 
Amr-tsar, of which the petitioner is alleged 
to heve been at the time the editor, printer 
and 2ublisher. 

A charge was framed against Santa 
Binga on the 16th of June. Santa Singh 
put in a written statement denying that 
he was the editor, printer and publisher 
of tha Sacha Dhandora and that he was in 
any way responsible for the publication of 
the offensive: article. He also denied that 
the article had brought the Maharaja of 
Patisla into hatred and asserted that the 
objer-t of the writer of the article : was 
simply to draw the attention of Govern- 
men- to the existing state of affairs: and to 
provoke Governmentto an enquiry. The 
allegations were true and would .be proved 
to be true, and their publication was in the 
publc interest. 

Santa Singh put in a list of 45 witnesses 
whom he wished to be summoned in hig 
defence. Onthe 20th June the District 
Mag strate recorded an order under s. 257, 
Criminal Procedure Code, refusing to sum- 
mon any of these witnesses on the ground 
that ihe only purpose for*which they were 
summoned was vexatious. Against this 
orde- Santa Singh had petitioned under the 
prov sions of s. 439 of the Oode. 

Tte petition came before Broadway, J. 
Wor the petitioner Counsel relied upon 
Emperor y. Raj Pal (1), arguing that evi- 
dene proving the truth of the allegations 
woul be relevant as showing the intention 
of ths writer as well as relevant on the 
quession of sentence to be passed in the 
evens of conviction. On behalf of the 
Crovn the petition was opposed by the 
learced Government Advocate who contend 
ed tkat tha judgment cited was not a correct 
expcsition of the law. Ia view of this con- e 

(1) 33 Ind Cas. 1052; 7 Lah. 15; Ê, I, R, 1928 Lah. 
195; 27 Or. L. J-556; 27 P. L, R, 2012 } a 


HO " 
teńtion Broadway; J., referred the matter to 
a Division Bench and the petition is ac- 
cordingly before us. We have heard Mr. 
Muhammad Alam for the petitioner and 
the Government Advocate for the Crown. 
The léarned District Magistrate has held 
that the petitioner’s application for the 
summoning of his witnesses could’ only be 
for the purpose of vexation, because, as the 
District Magistrate puts it, it was obviously 
no answer to the charge of an offence de- 
‘fined as this offence is defined, to plead 
that the allegations made were true and he 


gaw no reason to call witnesses whose evi- - 


dence could not affect the point to be decid- 
ed. He remarked thatin this case he would 
not accept the position that truth could 
be considered in mitigation of the offence 
since the accused out of his own mouth 
and by the cross-examination of his Counsel 
stood before him as an illiterate yokel- who, 
whether he was or was not the publisher 
of the Sacha Dhandora, wasin any case in 
mo position to examine with due care and 
caution the evidence in support of what 
-he was alleged to have published, and to 
say, that having examined it, he believed 
himself to be publishing what was true. 
To establish the charge as framed by the 
District Magistrate against the petitioner 
in this case it has to be proved that by 


- publishing the article the petitioner: (a) 


did bring into hatred or contempt the 
Maharaja of Patiala, or (b) did exeite dis- 
affection towards him, or that by publishing 
the article he (c) intended to bring the 
Maharaja into hatred or contemp:; or (d) 
intended to excite disaffection towards him. 
The prosecution, who have closed their evi- 
dence, have not attempted to prove (a) or 
(b) and it will be for the Magistrate to 
decide whether the petitioner intanded to 
bring the Maharaja into hatred or con- 
tempt or excite disaffection towards him. 
There can be no doubt that intention is an 
essential ingredient of the offence Cescribed 
in the Magistrate's charge and Mr. Muham- 
mad Alam, who has referred to a number of 


rulings under ss. 124-A and 153-A, Indian. 


Penal Code, has argued that the question 
of the truth of the allegations made in 
the article must be regarded as a relevant 
matter not only on the question of punish- 
ment but as relevant to show the intention 
of the publication and, therefore, relevant 
. On the question of whether any offence was 
committed. $ do not think it proper at the 
present stage of this prosecution, necessary 


SANTA SINGH ¥, EMPHROR, 
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in view of the order I propose to paes, “to 
express any opinion either as to the cor- 
rectness of the learned Magistrate's view 
that a plea of truthfulness cannot be an > 
answer to a charge under s. 3 of the Act of 
1922 or to discuss the soundness of the 
principles enunciated by Martineau, J., 
in Emperor v. Raj Pal (1). That judgment 


. was in a case under s. 153-A, Indian Penal 


Oode, which is a different offence from the 
one made punishable: under s. 3 of the 
Act of 1923. 

I donot think that the District Magis- 
trate acted rightly in refusing to allow the 
petitioner an opportunity of proving the 
truth of the allegations in the article, for 
the publication of which he is being pro- 
secuted. There can be no doubt that 
the offence with which he is charged 
may be visited with penalties of 
varying severity, imprisonment which 
may be simple or rigorous, for one day or 
for five years, with or without fine or with 
fine alone, and it cannot be disputed that 
the petitioner has a right to plead extenuat- 
ing circumstances such as a worthy motive 
in mitigation of the penalty to be imposed 
in the event of conviction and that for the 


` purpose of making good that plea it may be 


necessary for him to show that the offensive 
allegations were true. The learned Gov- 
ernment Advocate is unable to cite any 
authority in support of bis contention that 
in a case of this kind such a plea in miti- 
gation of his offence is not open to the 
accused. | 

Before Broadway, J. Dr, Muhammad Alam 
stated that the alternative defence set up 
by his client (namely the dénial that accus- 
ed was in any way responsible for the pub- 
lication of the offensive article) was a foolish 
one, Dr. Muhammad Alam has during the 
present proceedings before us filed a written 
statement (which has been placed on the 
record) explaining that what he said before 
Broadway, J., was said on the understanding 
that the accused had really signed a dec- 
laration under the Press and Registration 
Act; his present instructions are that the 
accused still denies that he signed any 
such declaration and Dr. Muhammad AJam 
desires us to record his statement that in 
case it is not proved against him (that he 
signed a declaration) the petitioner con- 
siders his defence to be a valid one. 

The effect of this action by Dr. Muham- e 
mad Alam is to revive both defences and 
the learned Government-Adyoeste pro- 
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tests against the proposal that the 
petitioner should be allowed. to put for- 


ward two pleas apparently hopelessly in- 


consistent, namely (a) that the petitioner 
did not publish the offending article and 
(b) that the circumstances in which it was 
published mitigate the offence, and he urges 
that the District Magistrate's order should 
be upheld in view of this inconsistency. 
There is, however, good authority for the 
view that an accused person cannot be 
barred from setting up inconsistent pleas. 
I need refer here only to two rulings of 
- Division Benches of the Oalcutta High 
Court; Kali Prosad Banerjee v, Emperor 
(2) and Nagendra Chandra Dhar v. Emperor 


(3), in the latter of which it was remarked- 


that; while there can bé no doubt that by 
setting up an inconsistent defence the case 
for the accused becomes considerably 
weaker, there is nothing illegal in setting 
up an alternative and inconsistent defence. 
For these reasons I would set aside the order 
of the District Magistrate. 


It is possible that the District Magistrate, 


after reviewing the matter with reference to 
each witness ‘cited, may still find that some 
of the witnesses named have been cited for 
the purpose of vexation or delay or for 
defeating the ends of.justice: If so he may, 
of course refuse, to issue process against 
those witnesses after recording the grounds 


for his refusal; or it may happen that after 


calling and hearing some of the witnesses 
the District Magistrate may find himself 


convinced that the remainder have basen 
cited merely for the purpose of vexation. 


etc. In this case it would he open to the 
District Magistrate to refuse to summon 
them after recording his reasons, Dr. 
Muhammad Alam states that he withdraws 
the application for summoning’ His High- 
ness the Maharaja of Patiala. As regards 
witnesses outside the jurisdiction of the 
. Court (for instance, prisoners in the 
Patiala Jail) he proposes to ask for proceed- 
ings under s. 503, Oriminal Procedure Code, 


Tek Chand, J.—I agree in the order | 


proposed, 
A. N. A, Order set aside. 
(2) 26 Ind. Oas. 668; 16 Or. L. J. 76. 5 
(3) 76 Ind. Cas. 430; A. I. R. 1923 Cal. 717; 3870. L, 
J. 203; 27 O. W. N. 820; 25 Or: L, J. 190. 


AHMADAR RAHMAN V, DWIP OBAND, 


ni 


CALCUTTA HIGH COURT. 
OURIMINAL Appgat No. 333 or 1927 

- ` AND - 
CORIMINAL Revision No. 7 or 1927. 

; November 9, 1927, ` 
Present :—Sir George Olaus Rankin, Kr., 
Ohief Justice, and Mr. Justice Ohotzner,. 
AHAMADAR RAHMAN— APPELLANT 

: versus ; 4 
DWIP CHAND OHOWDHURY— 
RESPONDENT, ` : i 
Criminal Procedure Code (Act V.of 1898), s. 476-B 
Appellate order directing complaint to be made, whether. 
appealable to High Court—Complaint, what amounts 


to. ` 
No appeal lies from an order passed by an Ap- 


` pellate Court under s. 476-B of the Oriminal Pro- 


eadure Code, directing a complaint to be made. [p. 
713, col, 1] oo - Sn 
Per Rankin, C.J.—The policy of the law as laid 
down in s. 476-B, Oriminal Procedure Code; is this that 
whenever there is a decision by a Court. upon 
an application that a complaint shall be made— 
whether that -decision be one way or another— 
there is one appeal from it and no more than one 
appeal. It matters nothing whatever what the re- 
sult of the appeal may be. If any particular person 
is for the first time ordered to be prosecuted by. 
the superior Oourt his remedy after that is to take 
his defence before a Jury ota Magistrate according 
to the nature of the cass, Two Courts and only two 
are to deal with this preliminary question as to who- 
ther a person shall bə prosecuted or not, [p. 715, col. 1.] 
Somabhai Vallavbhai v. Adit Parshotam (1) and 
Mahomed Idris v. Emperor (2), followed.  - h $ 
» Ranjit Narayan Singh v. Ram Bahadur Singh (3) and 
Faujdar Rai v. Emperor (4), not followed. | ; i 
A District Judge, in making a complaint, after 
giving ‘his reasons for holding that there was a good 
prima facie case ordered as follows:—‘‘I, therefore, 
direct the prosecution of A. Let a copy of this order 
bs sent along with the records tothe proper Magis- 
trate as a complaint”: . ; 
` Held, that although in some casesa more formal 
and fuller document may be required, there was a 
proper complaint in the circumstanges of the case. [p. 
715, cols.1& 2] . ii i ae 
OCriminal appeal against an orderof the 
District Judge, Chittagong, dated the oth 
March, 1927, directing the prosecution of the 
appellant under ss. 476-476-B, Oriminal Pro- 
cedure Code. . : 
Mr A. K Fazlul Hug, Babus Debendra 
Narain Bhatiacharji and Tarapada Banerji, 
for the Appellant. . 3 
Mr. Khundkar and Babu Narendra 
Kumar Das, for the Respondent. 
JUDGMENT. - - Fa 
aiRankin, C. J.—This is an appeal from 
Pa] , 
an order, dated the 5thof March, 1927, 
and made by the District Judge, Chitta- 
gong, under s. 476-B /Oriminal, Procedure 
Code. It appears that the appellant was 
a tenant to and telisildar of a certain party. 
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He, in the course of his duty, appears to 
have. collected rents: due’ to “his masters 
and there was certain litigatior. between ' 
the parties. In 1924.the masters brought 
certain -rent suits. for arrears in respect of 
the years 1920 to 1923 against the present 
appellant and his co-sharers. Ee pleaded 
full payment as regards the rent ‘of 1920 
and part-payment as regards the later. years 
and on this latter. point he supported his 
case- by producing two dakhilas, Ex. A 
and Ex. A-I. It is said that Ex. A is a 
dakhila emanating from the Sudder Cutchery 
and Ex, A-I was given by one Mahendra 
under orders of the Sudder Cuichery. Be 
that as it may, the Munsif in whose Court 
the suit was brought decreed the .rent suit 
in full and appears to have made an 
observation that the dakhilas were suspi- 
cious. Thereupon the plaintiffs in the case. 
made an application to the Munsif: under 
6.476, Oriminal Procedure Code, esking him 
to take steps by making a complaint to insti- 
tute prosecution ofthe present appellant 
for .producing in evidence these documents 
known by him to be false, in other words, 
for perjury and forgery. The case itself 
—the. rent suit—went on appeal to the Dis- 
trict Judge, but the Munsif's fiading was 
affirmed onthe 10th of July, 1926. There: 
upon the petition asking the Munsif to 
‘make a complaint to, the Magistrate was, 
revived and a miscellaneous case was, 
started andthe parties commenced to con- 
test the question whether the Munsif’s 
Court ought not to make a complaint 
against the present appellant. How far 
they contested it on the merits is doubtful, 
because it would appear that in the end, on 
the 7th of December, 1926, the application 
of the plaintiifs-landlords was dismissed 
for default. Taking that order of dismissal 
for default as being in the words of s. 476-B 
a refusal to. make a complaint, the 
plaintifi's-landlords appealed against it to 
the District Judge who on the dth of March, - 
1927, made the order against which’ the 
present appeal is brought. By his order 
the learned District Judge gives certain 
reasons which appear to him to amount to 
good prima facie proof that the dakhilas 
were forgeries. He goes into the ques- 
tions of the counterfoils, the numbers of 
the counterfoils and so on. He comes to 
‘the conclusion that thereis a good prima 
facie case not only that they were forgeries 
but that the present. appellant used them 
knowing them. to be forgeries, 
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In the present appeal the first: question. : 


that arises. is whether in a case like this. 


an appeal lies tothe High Court or not. 
That question depends upon the words of 
s. 476-B, Criminal Procedure Code. What 
is said is that in a case where the first 
Gourt in dealing with an application to 
lodge a complaint refuses to lodge a com- 
plaint and an appealis taken toa superior 
Court which decides to makea complaint 
there is’ a further right of appeal from 
that; because s. 476-B having operated to- 
give an appeal from the order of the first 
Court dealing withthe matter operates all 
over again when the second Oourt decides 
that a complaint should be made. Mr, 
Fazlul Huq,- the learned Advocate who 
appears for the appellant, does not con- _ 
tend that, ifin such a case as this the 
superior Court had dismissed the appeal 
thereby refusing to make a complaint and” 
agreeing with the Court below, from such 
an order a right of appeal to the. High 
Court would lie. He contends that it makes’ 
all the ‘difference that the order of . the 
superior Court was an order which for the 
first time amounted to the making of a com- 
plaint. He agrees, too, that if in the first 
Court a complaint had been made and on’ 
appeal the appeal had been dismissed, no 
further appeal would lie to this Court. He 
contends that in the particular case where 


‘the first Court having refused to make. a 


complaint a superior Court differs and does 
for the first time make a complaint then 
s. 476 B operates to give what isin effect 
a second appeal. There issome authority 
upon this question and it is very important 
that the matter should be rightly decided. 
The question is whether the intention of 
the Legislature was.to give one appeal from 
eyery decision upon an application’ for an 
order that a complaint shall be made, or 
whether the intention of the Code is not 
merely to give that right but in addition 
to givea right to one appeal from every. 
order directing a complaint. 


- In -my judgment itis desirable to refer 
to the threé cases in which this matter has 
been dealt with. The first case to which I 
would refer is the case of, Somabhai 
Vallavbhai v. Adit Parshottam (1). That 
case was one in which a Subordinate Judge 
decided to make a complaint. The langu- 
age used by the Subordinate Court was 


` (1) 81 Ind. Cas. 947; 26 Bom. L. R.289;3, B. 401; 
A, L R.1924 Bom. 347; 25 Or. L. J. 1123, 
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language applicable to the old. Code, but. 
in fact the firat Court decided to make a 
complaint. On appeal the superior Court, | 
namely, the Sessions Judge reversed that 
order and re-called thə complaint. There- 
upon- an appeal. was brought tothe High 
Oourt and the decision of Macleod, ©. J., 
and Shah, J., was to the following éffect :— 
“From that order in effect directing with-- 
drawal of the complaint the petitioner has 
filed an‘appeal. The firat question. is whe-. 
ther the appeal lies, “We. are clearly of. 
opinion that no appeal lies under the provi-. 
sions of the Code againstan order made by 
the Court ‘to which the Court making a 
complaint, is subordinate.” Toa ore cad 
| It isquite truethat in-that particular case 
the superior Court had. refused to make 
a Complaint and had. set aside the order, 
directing-a complaint to be made. The 
learned Judges do not seem to-me to pro- 
ceed upon, that at all. They proceed, I 
think, upon.the principle that on the true 
construction of s; 476-B there isno provi- 
sion fora second appeal—there, is no provi- | 
sion. foran appeal to be ‘taken from the 
order made by the superior Court. | 
: The next case to which I would refer is- 
the -case -of Mahomed Idris v. Emperor (2). 
In that case there had been a Subordinate 
Judge's order refusing to make a com- 
plaint.and there had been an appellate 
order unders. 476 B directinga complaint 
to be made; so that it. was a cease, exactly on 
all fours with the present case; and when 
an appeal was taken to the High Court 
of Lahore the matter was referred to a 
Bench for decision. The Appellate Bench 
decided in this way :—“ The question re- 
ferred to us in this appealand in Appeals 
` Nos. 233 and 286 of 1924 is whether an 
appeal lies to this Oourt from an appallate 
order of the District Judge making a com- 
plaint which the Subordinate Judge might 
himself- have made under s. 476 of the 
Oriminal :Procedure Code. Section 47€- 
B ofthe Cole givesa right of appeal only 
when a Court has made or refused to make 
a complaint under 8. 476 ors, 476-A, and | 
neither of those sections relates to a ‘com- 
plaint made by a Oourton appeal from an 
order of a Subordinate Court refusing to 
ake acomplainot.”* a 
Pi appears A mae, therefore, thatthe High 
Court of Lthore has’ proceeded upon the. 
$) 98 Ind. Cas. 528; 6 Lah. 56; A. I. R. 1925 Lah 
R one 180, 26 Or. L J. 1168; 7 Lah. L. J, 
584 - - ge oe | Ga ee 
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same pinciple, as the High Court of 


Bombay, namely, that under s. 476-B there. 
is evidencly an intention to give one appeal 
from the decision of the first Oourt which 
deals with an application that a complaint 
should. be. made. Whether the appeal 
results ‘_n granting the application or 


refusing the application, there is one appeal- 
and only one appeal -proyided for by s.. 


476-B, $ : 
The.caze, however, in which the matter 


has beer most. fully discussed is a case- 


which is in favour of the present appellant. 


That is tae case of Ranjit. Narayan Singh, 


v: Ram. Bahadur Singh (3).. The learned: 
Judges: shere take the view that if thé 
superior Court - acting - under 


time decides to maké a complaint which 


the lowe: Court has: refused.to make, then. 
the section having once operated proceeds. 
to operats-all over again because the order’ 
in such a case. 


made bythe superior Court 
is itself sn-order making a complaint; and, 
therefore, an order making a complaint 
having. teen made. and made for the first 
time s. £76-B has a second. lease of life and 


operates upon that to give in effect a. 
second appeal. In so deciding the. learned” 


Judges eppear to have been in agreement 
with a previous case Faujdar Raiv. Em- 
peror desided by, Mr. Justice Mullick in 
thesame High. Oourt but which.. is not, so 
far as I Lnow, reported*. They do, however, 


‘cite in fullfor the present purpose the dicta 


of Mr. Justice Mullick and-it appears that 
an application was made to a Sub-Deputy 
Cellector to make a complaint against one 
Faujdar Rai directing his prosecution for 
the offenzes of using a forged document 
and giving false evidence. The Sub- 
Deputy Collector refused to take any action. 
The complainant appealed to the Collector 


under s, 476-B. The Collector disagreed with.. 


the Sub- Deputy Collector's view and him- 
self mada a complaint. Thereupon Faujdar 
Rai appealed to the Divisional Commis- 
sioner b~ way of second appeal and the 
Divisional Commissioner held that no such 
appeal was competent. The matter came 
to the High Court before Mr. Justice 
Mullick and he took the view that the 
the Commissioner was 
competert. The reasons which he gives 


(3) 94 In]. Cas. 593; 5 Pat..262; TP. L. T. 114; A. Å 
R 1926 Pt. 81; (1926) Pat. 89; 37 Cr. Ig J. 641. 
“xSince resorted as 90 Ind. Cas. 445— Ed | 
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erior ; 8. 476-B. 
decidesin a particalar way or for the first: 
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are as follows:—"Section 476-B of the Code 
of Criminal Procedure appears to, contem- 
plate that ifan Appellate Oourt sets aside 
the order of the original Court, the party 
prejudicially affected has a right of appeal to 
the Court to which enpenh from that Ap- 

te Court ordinarily lie.” f 
Pete view taken by Mr. Juszice Mullick 
was, so far as I can see, not that it depend- 
ed upon whether the superior Court decid- 
ed to make a complaint or decided for the 
first time to make a complaint, but merely 
upon whether the Appellate Court set 
aside the order of the original Court. In 
Ranjit Narayan Singh v. Ram Bahadur 
Singh (3), that was not the view which the Ap- 
pellate Bench appeats to have adopted. The 
view thatit adopted isthis thatif an order for 
a complaint tobe made is made by the first 
Court and upheld by thesecond Oourt no 
further appeal lies, but ifsuch an order is 
refused by the first Court and a complaint 
is made by the second Court, then an appeal 


lies: not by reason of any express provision ` 


to that effect at the end of s. 475-B bùt by 
reason that the section operates upon the 
same subject-matter over again, this being 
a complaint within the meaning of the 
evening words of the section. 

In my judgment it is unsound to hold on 
the language of s.476-B that any - such 
distinction was intended, Section 476 B 
givesa right of appeal first toa person 
aggrieved because aay Civil, Reveace or 
Criminal Court has refused to make a 
complaint. It also gives itto any person 
against whom such a complaint has been 
made; and if this section is to operate upon 
the same subject-matter twice soas in effect 
to produce more than one appeal from the 
first -decisione upon an . application to 
direct a prosecution, I think it applies 
indifferently whether the effect of the 
-second Court's order is to make a complaint 
ortorefuse to make acomplaint. In the 
present case now before us the Munsif 
refused to make a complaint. The only 
meaning of the appeal to the D-strict Judge 
was to ask him to make a ecmplaiat. It 
was in his decision to make a complaint or 
not to make a complaint. If he had re- 
fused to make a complaint and upheld the 
order of the Munsif 1 fail to see why he 
would not havé been as mueh within the 
opening words of the section as he was 
when he decided to differ from the Munsif, 
and to make a complaint. It seems to me 
to be erroneous to say that if he makes a 


AHAMADAR RAHMAN 9, DWIP GHAND, 


(106 I. O. 1927] 


complaint he does so not under s, 476-B but 
under s. 476 while if he refuses to make a 
complaint under s. 476 he does so under 
s.476-B. Section 476 applies, in the case 
of a “superior Court,” i. e., a Court superior 
to the Court in which the offence took 
place only after acomplaint ismadeunderan 
authority not given by that section. Bec- 
tion 476-B applies toa complaint made or 
refused by a Court acting under the 
authority. conferred upon it by s. 476 ors. 
476-A. Hence the words used are “has re- 
fused to make a complaint under s. 476 or 
s. 476-A, etc.” - The reference to s.476 is in 
almost identical terms at the conclusion 
of s. 476-A and 476-B and had the Legislature 
intended to produce the result now con- 
tended for on behalf of the appellant it 
would have provided specifically -for an 
appeal when a complaint is made by a 
Court acting under the powers conferred 
by s. 476-B. 5 i 

Prima facie s. 476 B deals first of all with 
a Court and then with the Court to which 
the former Oourt is subordinate which is 
called the superior Court. In my judg- 
ment it is misconstruction of the section to 
suppose that when the superior Court has 
acted under the section and the section hag 
taken its effect the same matter is to be 
subjected for the second time toa process 
exactly of the same character with the 
result that one provision in general terms 
for an appeal operates twice. ` 

It has been pointed out to us that under 
s. 476-A, if this matter had not been canvass- 
ed in the Munsif’s Court at all, the District 
Judge might have made an order that a 
complaint should issue. Jn that case he 
would have been dealing withthe matter 
for the first time and it is clear on the | 
terms of s, 476 B that an appeal would have 
lain from his decision. Itis important to 
point out that an appeal would lie from his 
decision equally whether he refused to make 
acomplaiat unders.476-A or whether he made 
a complaintunders. 476. Therewouldbe no 
difference at all according to the result or 
nature of his order. There would be one 
appeal from the Court which is dealt with 
the matter for the. first time. I fail 
altegether to see how this shows itto be 
correct to construe s.%76-B as though it 
were intended to take operation upon the 
same case twice over, 

. It has been suggested that the language 
at the end of the section assists the appel- 
lant’s ease, namely, the wording where it is 
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said that if the superior Court makes such- 


complaint the provisions of s. 476 shall 
apply to the: complaint. That is quite 
clear and necessary. The accused can be 
sent in custody to a Magistrate. The 
superior Court in such a case can bind 
over any person to give. evidence before a 
Magistrate. The Magistrate must proceed 
according to law and so forth.. There can 


be no doubt. that s. 476 must’ apply. But,- 


as I ventured to point out in the course 
of the argument, that is a very different 
thing from saying that s. 476-B must apply 
all over again. 

I am of opinion, therefore, that the policy 
of the law as laid down in s. 476-B is this 
that whenever there is a decision by a 
Court upon an application that a complaint 
shall be made—whether that decision be 
one way, or another—there is one: appeal 
from it and no more than one appeal, It 
matters nothing whatever what the result 
of the appeal may be. 
person is for the first time ordered to be 
prosecuted by the superior Oourt his 
remedy after that is to take his defence 
before a Jury or a Magistrate according 
to the nature of the case. Two Courts 
and only two are to deal with this 
preliminary question as to whether a person 
shall be prosecuted or not, If the second 
Court is against ‘the present accused he 
must look to the Jury for-his safety. 

This being a proceeding in a civil case, 
a Rule has been obtained unders. 115 of 
the Oivil Procedure Code asking us to 
interfere with the order made and the 
learned Advocate for the appellant asks us 
upon this Rule to take action because he says 
that the learned Judge’s order is not a 
proper complaint and that he has not 
recorded a finding that it is expedient in the 
interest of justice that the appellant should 
be prosecuted. When wecome to look at 
what.is absolutely required by the Criminal 
Procedure Code, it does not seem te be 
illegal to deal with the matter as the 
learned District Judge has done. Having 
given his reasons holding that there isa 
good prima facie case he says: “I, therefore, 
directthe prosecution of Ahamadar Rahman. 
Let a copy of this order be sent along with 
the records to the proper Magistrate as a 
complaint.” That seems to me to be 
sufficient under the Oriminal Procedure 

Code» In.some cases a more formal and 
fuller document may be required, but in 
this case Jam not prepared to hold that it 
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Judge says: “I direct the prosecutiun of 
Ahamadar Rahman.” It is true that he has 
not used the exact words of s. 476 as indeed 
he should have done; but, in my judgment, 
there can be no doubt that he has come to 
the conclusion that it is expedient:in. the 
interests of justice. After all the question 
is whether or not this -man used forged 


.documents knowing them to be forged 


documents and gave evidence which was 
perjured evidence before a Court of Law. 
If it appeared to the learned Judge that 
there was a prima facie case against him 
ofthat character, then in the absence of 
very special circumstances it would be in 
the publicinterests that that matter should 
be investigated beforea competent Magis- 
trate. ` ; 

In my judgment, therefore, the appeal 
fails and must be dismissed and the Rule 
musi be discharged. ` © - 

Chotzner, J.—I agree. , | 

ås N.A. - Appeal dismissed, 


MADRAS HIGH COURT. 
CRIMINAL MiSOELLANEOUS Petitions Nos. 223 
AND 224 oF 1997. 

April 29, 1927. . 
_. Present :—Mr. Justice Wallace. 

„Inre V. A. GOPAL NAIR—Accvussp— 
` PETITIONER. 

Criminal trial—Proceedings before Bench Court— ` 
Application for transfer on ground of dificult question 
arising—Procedure. 

If a Bench Court thinks that a case pending before 
it should be transferred to the file èf some other 
Court, on the ground that the case involves difficult 
questions which cannot be properly tried by a Bench. 
it should move the matter officially and not leave it to 
the party to move. f 

Petitions for transfer of B. O. No. 2456 
and 2454 of 1926 from the file of the Court 
of the First Class Bench Magistrate, Cali- 
cut, to that.of anyother Court in the Dis- 
trict. A sf 

FACTS.—Out of a dispute concerning 
possession and ownership of a paramba, two 
criminal cases, a ‘case and a counter case, 
arose for trial before the First Class Bench 
Magistrate, Calicut, the complainant in B. 
O. No. 2454 of 1926 being the accused in 
B. ©. No. 2456 of 1928 and vice versa. 

The complainant in B. .O. No? 2454 of 
1926 ‘contended that the facts disclosed 
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an offence under s, 392 triable by a Firet ` 
Class Magistrate, that the case involved 
difficult questions of law which could not 


be conveniently triedsummarily by a Bench’ 


Court ‘and applied to the Bench Court for’ 
initiating proceedings- for transfer. Tha 
President ‘of the Bench Court recommend- 

614 ‘transfer of the proceedings to the Sut- 
Divisional Magistrate. But the latter with- 
out notice to the complainant refused to 
transfer and dismissed the petition. 

The petitioner then moved the District 
Magistrate who transferred the petition 
to the Additional District Magistrate for 
disposal but. the latter likewise rejected’ 
the petition without notice to the petitioner 
and without hearing him. 

The petitioner thereupon applied to the 
High | ‘Oourt for transfer’ of the proceed- 
ings to, the file of some Sub- Divisional 
Magistrate. 

Mr. K. P. Ramakrishna Iyer, 
Petitioner. 

The Public ‘Prosecutor, for the Crown. 

ORDER.—I am not prepared to trans- 
fer the cases on the grounds shown. If 
. the Bench itself thinks. tnat the cases 
should be transferred, it should move 
the matter officially and not leave it to the 
party to move. 

The petitions are dismissed. 

YN V. PRADO dismissed. 


for ‘the 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 407 oF 1927. 
Ja July 26, 1927. 
Present:—Mr. J ustice Dalal. 
KHUB CHAND—Apptioant . 
Versus 
“EMPEROR— OpposiTs Parry. . 

‘Criminal .Procedure Code (Act 7 of 1898), ss. 12, 
529 (e)—Trial by Magistrate of offznce not committed. 
within his circle of jurisdiction, validity of. 

The trial of an offence by a Magistrate who is 
otherwise competent to try the same isnot invelid 
merely because the offence was not committed within 
the ciréle of the jurisdiction of the Magistrate. Such 
an irregularity is excused by the provisionsof s. 529 
(e) of the Code of Criminal Procedure. . 

Kunj Behari Lal v. Lauua (1), distinguished. 

Criminal appeal from an order of the 
ee Judge, Etah. 

Mr. Panna Lal, for the Applicant. - 

. Mr.. M „Waliullah, Assistant Government 

Advocate, for the Crown. | 


PUBLIO PRCSECUIOR v. BYSANI RAMASDBBAYYA CHETTY, 


(106 1. 0, 1927] 


JUDGMENT.—The point: of law urged 
in this application for revision is that the’ 
Magistrate who tried- the’ case had not’ 
jurisdiction todo so. ‘The offence. was not’ 
committed, within the circle of the juris-”’ 
diction of the Magistrdte. He was; how: 
ever, competent, according to his powers, | 
to try a charge under s. 182 of ‘the Indian * 
Penal Code. The learned Sessions Judge. 
has pointed out that this: irregularity “ia | 
excused by the provisions of s, 529 (e) of the 
Code of Criminal: Procedure. On behalf- of 
the applicant my attention was drawn toa’ 
judgment of this Court in the case of Kunj 
Behari Lal v. Lauua (1), in which it was” 
held that under s. 12 of the Code of Crimi- | 
nal Procedure only the Magistrate to whom’ 
the District Magistrate has allotted a par- 
ticular area could take cognizance of offences’ 
committed‘in that-area. There, however, ° 
the question did not arise as to what was to” 
happen when a Magistrate, not ` having 
jurisdiction, tried a charge. In my opinion . 
the section quoted by the learned Sessions 
Judge applies. I do not think thatthe. 
sentence is severe, and dismiss this applica. . 
eee i 

-Application dismissed. 

Ra 59 Ind: Cas. 554; 19 A tnd. 17; 22 Or. L J. 


MADRAS HIGH COURT. 
ORIMINAL APPEAL No. 475 or 1927. 
October 13, 1927. 
Present: —Mr. Justice Devadoss. 
Tas PUBLIO PROSEOUTOR— 
ComMPLAINANT—APPELLANT 


: versus 

BYSANI RAMASUBBAYYA OHETTY— 
Accossp—ResPonDENT - 

Madras Abkari Act (I of 1886), s 85 (D—Sell’, 


, meaning of—Actual delivery to buyer, whether neces- 


sary. 

It is not necessary to constitute a ‘sale’ within thë 
meaning of 8.55 (1) of the Madras Abkari Act that 
there should be an actual delivery of the thing sold 
to the buyer. 

A person accepted the price ofa bottle of brandy 
and brought the bottle, to be handed over to the 
buyer but was arrested ‘before he had actually handed . 
it over to the buyer: 

Held, that there was asale within the meaning of: 
s. 55 (1) of the Madras Ableari Act. 

Appeal under s. 417 of the Code of Orimi- | 
nal Procedure, 1898, against the’ acquittal | 
of the accused by the Sub- Divisional First 
Olass Magistrate, Chittoor, in ©, A. “Na 
14. of 1927, _ 


` 


said 


-(106 1.0, 1927} 
- Mr. E. Krishnamurthi,.for the Accused. 

. JUDGMENT.—Thisis an appeal by 
the Government against the order of the 
Sub-Divisional First Class Magistrate of 
Ohittoor acquitting the counter-petitioner 
who was convicted by the Second Class 


Magistrate of Madanapalle under s. 55 (1). 


of the Abkari Act. The learned -Sub- Divi- 
sional Magistrate found the facts as alleged 
by the-prosecution but acquitted the coun- 
ter-petitioner solely onthe ground thatthere 
was no delivery of the brandy bottle to the 
buyer. Unders.55(1) of the Abkari Aci 


I of 1886 itis an offence for any one to. 


sell any liquor or-any intoxicating drug 


in contravention of the provisions of the 


Act, The word “sell” is not defined; but 
“sale” or “selling” 


The .contention of the Public Prosecutor is 
that for the purpose of a sale itis unneces- 
sary that there should be’ actual handing 
‘over of the- property - sold. Under - the 
Contract Act there can be a sale without 
actual delivery ofthe goods sold. I do-noi 
think that the word “sell ins, 55 of the 
Abkari Act. is used in any sense different 
from that used in the Contract Act, A 
sale is complete as soon as the price is 
paid or agreed: to be paid for the goods: 
Jt. is not necessary for a completed ‘sale. 
that there should: be an-actual delivery of 
the thing sold. -In this case there is 
satisfactory evidence whichis accepted by 
both the lower Courts that the counter- 
petitioner took some money through his 
gon from. P. W. No. 3 and brought out 
a half brandy bottle, and when he was 
actually handing over to P, W. No. 3 he 
was arrested by P. W. No.1. Taking the 
money and bringing the bottle out for 
the purpose of handing it over to P, W. 
No. 3 constitute an offence under s. 55 (D) 
of the Abkari Act. I, therefore, set aside’ 
the. order of acquittal passed by the Sub- 
Divisional Magistrate and impose a fins 
ót Rs. 50 on the counter-petitioner’ and in 
default of the payment of fine two weeks’ 
simple imprisonment. 


A, N, Ay Order set aside, 


is defined as including- 
any transfer otherwise than by. way of gift. 


ARETAR E AKAD m dimes ee 22 
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LAHORE HIGH COURT. 
Ge TINA, Revision Pserimion No. 1252 
oF 1927, | 
September 27, 1927. 

_. Present:—Mr.- Justice Harrison. 
AKHTAR MOHAMMAD—Accosep— 
Pa TENDA 

erTrsus 
; EMPEROR—Oprosrre Party. 

Criminal Procedure Code (Act V of 1898), s. 342 
Transfer of Magistrate—-De novo trial—Succeeding 
Magistrate's duty to examine accused again— Omis- 
sion to examine—Illegality. 

Where the Magistrate trying a cose is transferred 
and the accused demands a de novo trial, the suc- 
ceeding Magistrate is bound to examine the accused 
again under s. 342 of ‘the Criminal Procedure Code, 


and failure on the part of the Magistrate to do so 
will vitiate the trial. 


“It is not only a rule but a principle of law that 
the -Magistrate who tries a case in the sense of ‘de- 
cides” it, must give the accused an opportunity of 
explaining any points which may have been made 
against him and must hear what he has to say.” 


Criminal revision from an order. of. the 
rae -Judge, Lahore, dated the 13th June, 
Mr. Barkat Ali, for the Petitioner. . 
JUDGMENT.—Akhtar | Mohammad 
had been convicted of beingin illegal pos- 
session of charas and sentenced to two ‘years’ 
Tigorous imprisonmeént anda fine of Rs. 200. 
On appeal the sentence of imprisonment’ 
was reduced to one year: 
. The facts as found are that this man had. 
been sélling charas to the labourers on‘ 
Ganda Singh Wala Canal. An application 
for revision has been admitted, and the first: 
point urged by Mr. Barkat Alii is that there: 
is an incurable irregularity in the proceed- 
ings in that after all the- evidence had been: 
recorded and the charge framad, the accus- 
ed having previously been examined, the 
Magistrate was transferred and his successor: 
took-over the case. . The accused applied’ 
for à de novo trial and after -the witnesses 
had all been summoned ‘he changed his 
mind. to this extent that he asked to have 
certain witnesses only examined, and this. 
wes done. The second Magistrate relied part-, 
ly on the-evidence recorded by himself -and 
partly on that recorded by his predecessor. ; 
In my opinion there has been no irregu-. 
larity on this point but my view is of no con- 
sequence for there isa ‘much more serious 
defect, which; I think,-vitiates the whole 
ptoceedings.- In spite:of.the-fact that: the 
accused asked for de novo proceedings and 
did actually recall the more important wit- 


118 
nesses the: Second Magistrate never examir- 
ed him under s. 342. It does appear to me to 
be not only a rule but a principle that: the 
Magistrate who tries a casein the sense of 
“decides” it, must give the accused an op- 
portunity of explaining any points which 
may have been made against him and musi 
hear’ what he has to say, and isis not suffi- 
cient for the predecessor-in-cffice to have 
done s80. ahr ae 

The application for revision is accepted 

‘and as the accused has undergene more than 
four months’ imprisonment, I do not thinE 


it necessary to order a re-trial. 
A. N. A. Revision allowed. 


— 
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CALCUTTA HIGH COURT. 
Criminal Revision No. 557 oF 1927. 
`” July 6, 1927. 
Present :—Justice Sir Charu Chunder 
Ghose, Kr., and Mr. Justice Gregory. 
GANGADHAR BHATTACHARYA 
AND OTHERS— ÅCOUSED— PETITIONERS 
ie a | 
ROR—OPPOSITE PARTY. 
= Police EMPR of 1861), s3. 30, 32—Notification 
ander s. 80—Occasion for notice passing away—Notice, 
whether continues to operate—Contravention of notifi- 


ion—Conviction. : 
oa notification under s. 30 of the Police Act pro- 
hibiting processions without a license cannot be held 
to be operative after the occasion which called for 


ification has passed away. 
a gan WETE convicted under s. 32 of the 


: i ct for having promoted and Cirected a pro- 
Eoin witha a license on the 19th March, 1927, in 
contravention of an order promulgated by the 
Superintendent of Police under s. 30 of the Act on 
the 18th July, 1926, preceding the Mohurrum festival 


ares ‘that the ‘order of the Superintendent of Police 


had ceased to be operative in March, 1927, and the 
conviction of the accused was illegal. 

Rule against the judgment and order of 
the Sessions Judge, Jessore, dated the 23rd 
April, 1927, refusing to take action under 
s. 438, Criminal Procedure Code, against 
the order of the Sadar Scb-Divisional 
Officer, Jessore, dated the 30th March, 1927, 

PAOCTS.—The petitioners were fined 
Rs. 50 each under s. 32 of Act V of 1861 
for being promoters and directors of a 
sankirtan party which passed through the 
roads of the Town of Jessore on 19th March, 
1927, without taking out a license from the 
Jessore Superintendent of Police though the 
Buperinteadent of Police on 18th July, 1926, 


ramat V, EMPEROR, 


(106 I. O. 1927} 


preceding a Mohurram festival, had passed 
the following order under s. 30 (2) of Aet V- 
of 1861 :—‘t Whereas I am informed that in 
the judgment ofthe District Magistrate all 
processions, religious or otherwise within 
the Municipal area of Jessore Town, are 
likely to cause breach of peace, itis notifi- 
ed for the information of the public that I 


‘do hereby require under s. 30 (2) of the 


Police Act V of 1861 that all persons direct- 
ing or promoting such processions. shall 
apply to the Superintendent of Police, 
Jessore, for a license for the said processions 
within the said area and that on failure 


-to comply with this requirement, the de- 


faulters will be dealt within accordance 
with law.” f 

The case of the aceused was that they 
were not aware of the notification issued by 
the Superintendent of Police. 

Mr. S. K. Sen (with him Babus Bhudhar 
Haldar and Nagendra Kumar Dutt), for the 
Petitioners, 

JUDGMENT.—No cause is shown. 
We have examined the record for ourselves 
and we are satisfied that the conviction of 
the petitioners is. illegal in the circum-. 
stances stated. There was. undoubtedly a 
notification under s. 30of the Police Actin 
1926, but that could not be held to bé 
operative after the occasion which called 
for the notification had passed away. ln 
this view ofthe matter the Rule is made 
absolute, the conviction .and sentence of 
the petitioners are set aside and the fine,- 
if paid, be refunded. 
Rule made absolute ; 


A. N. A. Conviction set aside, 


T mien 
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MADRAS HIGH COURT. 
ORIMINAL Revision Case No, 30 oF 1927. 
(OriminaL Revision Peririon No, 22 oF 1927,) 

a August 9, 1927, 
Present :—Mr. Justice Jackson and 
Mr. Justice Thiruvenkatachariar. 
ELLAMAL AND oTHERS—AcousED—- 
PETITIONERS 
vergus 
EMPEROR— RESPONDENT. 


Madras Local Boards Act (XIV of 1920), ss..171, 
173, 176, 177, 188, 212—Private market before coma 


. mencement of Act—Refusal of license by Local Baard, 


legality of—Disobedience of order—Offence, 


tio I. 6, 1997) 


A person who owned a private market before the 


of 1920, is entitled to the grant of a license under 
8. 171 of thé Act, subject only to such conditions 
as are prescribed by s. 173. [p. 719, col 1] - 

An order of the Local Board merely refusing license 
to such a person does not come under s. 212 (11) of the 
Madras Local Boards Act and is illegal and ultra vires, 
and ,unless and until a legal order is passed, his appli- 
cation for license cannot be considered to have been 


‘properly disposed of and the owner cannot be con- ' 


victed under s. 175 of the Act. [p. 720, col. 1.] 


Per Jackson, J.—A private market is a private- 


property and an Act to consolidate the law relating 
to Local Boards can hardly be an Act of confiscation. 
-[p. 719, col. 1.] : b 
Refusal to function under an Act is not passing 
an order under the Act. An order must be intra vires 
and an order ultra vires is no order at all. [p. 719, col. 2] 
Per Thiruvenkatachariar, J—Where mo action is 
taken under s. 176 of the Madras Local Boards Act, a 
‘refusal to grant a‘license to the owner ofa private mar- 
ket cannot -be justified under.s.177 of the Act. [p. 
720, col. 2.] 
Petition under ss..435 and 439 of the 
Code of Criminal Procedure, 1898, to revise 
‘the. judgment of the Court of the Stationary 
Sub-Magistrate of Poonamallee, in Calendar 
Case No. 450 of 1926. - f 
Mr. M. S. Venkatarama Aiyar, for the 
Petitioners. . ` . i 
` The Public Prosecutor, for the Crown. 
. ORDER, 
Jackson, J.—The three petitioners 
‘have each been fined Rs.'5 by the Sub- 
` Divisional Magistrate, Saidapet, (confirm- 
ing on appealthe judgment of the Sub- 
Magistrate Poonamallee) underss. 175 and 
207 of the Madras Local Boards Act XIV 


of 1920, for selling fish in an unlicensed pri-. 


vate market, ; 

Admittedly the petitioners were 
owners ofa private market before the com- 
mencement of the Act. That -being ` so, 
they were entitled to the grant of a license 
subject only to such conditions as regards 
sanitation etc., .as the Union (s. 188) might 
impose, That is the clearmeaning of ss, 17 1- 
173. é - 

“The Board shall grant the license ap- 
plied for subject only to such regulations” 
etc., and itis difficult to see how anything 
else could have been enacted. A private 
market isa private property and an Act 
to consolidate the law relating to ‘Local 
Boards could hardly be an Act of confisca- 
tion. At the same time it isclearly within 
the Board’s competence to see that such 
property is enjoyed Without detriment to 
public health, | Sa d 

Under s.212(11) it is -provided that 
if arders on an application for license ara 
pot communicated to the applicant within 


| atawat 9. mubkor, 


commencement of the Madras Local Boards Act 


rig 
30 days after the receipt. of the application 
~by the President, the application shall be 


` deemed to have been allowed for the year, 


“The petitioners seem to have applied for 
the year 1926-1927, and-on the 8th May, 
‘1926, the Board passed the resolution that 

: a license cannot be granted and communi- 

cated this information to the petitioners, 


It iscontended by the learned Pub- 
lic Prosecutor that this is an orderon the 
application such as is contemplated by s. 
212 (11). The petitioners argue,- on the 
contrary that an order on an application 
must bera legal order within the terms of - 
the Act and an announcement that the 
` Board declines to perform its statutory duty 
is. no such order. . This seems to be a valid 
plea. The Board is boundjto grant a license 
and if, when it receives the application in 
due course, it confines itself to saying that 
it will not grant the license it is tanta- 
mount to passing no order on the appli- 
cation. Refusal to function under the Act 
is not passing an order under the Act. 
The order must be intra vires and an 
order ultra vires is no order at all, - 


Ia these circumstances the conviction 
„cannot be upheld. It is set aside and the 
fines are ordered to be refundéd. 


Thiruvenkatachariar, J.—I agree. 
with my learned brother that the convie- 
` tion in this case should be set aside ; and 
as the question is one of some importance I 
shall add a few words. The Madras Local 
‘Boards Act of 1920, permits . only the 
keeping open of a private market which was 
in existence before the: commencement of 
that Act, and no new private market can 
_be. opened after the commencement of that 
Act. The owner, occupier or farmer of any 
private market has to take out annual li~ 
cense without which he cannot keep open the 
market. The license has to be applied for 
not less than six weeks before the commence- 
ment ofthe year for which itis required, 
If no order on the application for license 
js communicated to the applicant within 
30 days after the receipt of the application 
by the President of the Board concerned, 
the application shall be deemed to hava 
been allowed for the year or for such less 
period asis mentioned in the application 
and subject to the rules, bye-laws, regula. 
tions and conditions ordinarily imposed, 
(See «8,171, 173 and 212, sub-s. 11), In 
. the case before us, the applicants@have been 


996 ed 


convicted for selling’ fish in a private. 


market which was unlicensed on the date 
‘of the sale, viz., May 15th, 1€26. It is noi 
Clear upon the evidence when the applica- 
‘tion for license for the private market for 
the official year 1926 1927, was put in. So 
far as I can see, it was put in onthe 23rd 
April, 1926, which would be after the com- 
mencement of the official year’ Upon thai 
petition, the Union Board passed the pro- 
ceedings of the 8th May, 1926, refusing 
the license applied for and a copyof the 
resolution was communicated to the peti- 
tioners and the same presumably reached 
them within 30 days from the date of the 
application. The learned Vakil for the 
applicants, therefore, has rais2d no ground 
that the appellants are entitled to the bene- 
fit of the last part of s. 212 (sub-s. 11). 
His contention on behalf of the appellants 
is that the-order refusing the license is 
illegal and ultra vires, and that unless and 
until a legal order is passed, the applica- 
tion for license cannot be considered to 
have-been properly disposed of and henca 
. the appellants cannot be convicted under s. 


175. -> ata 
. Section 171-(3) which is relied on says: 


~ “The Taluk Board shall grant the license 


applied for subject only to such regulations 
‘as to supervision and inspection and” to 
such conditions, as to sanitation, and drain- 
age, etc. asthe Taluk Board may think 
proper” . lo: a 02 : 
| It isargued that. under. this provisicn 
‘the Taluk Board, though it may impose 
conditions in the interests of public health, 
has no-power to refuse the license and 
that, therefore, the refusal cf the license 
cannot be held to be a valid exercise of 


the powers oonferred on the Union Board, 


The -learned Public Prosecutor, on.the othar 
hand, contends that under sub-s. 3 of s. 
171 it is open to the Union Board to refuse 
a license when in its opinion, the condi- 
tions of the market are. such that tae 
license should not begranted. The langu- 
age of 8.171 (3) isby no means happy, 
put on the whole I think that the conten- 
tien of the appellants is tke correct one, 
The conclusion is supported by the provisions 
of-s3, 176 and 177 of the:Act. Under s. 177, 
the Board may refuse to grant, to the 
applicant- the license applied for, only whan 
it has served a notice on the ownsr, occupier 
or farmer of the private market to dc any 
ef -the things mentioned in the cla. (a) to 


(D of a 7 6 and he faila within the period 


> 
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-have todo one of two things. 


Ta... {108 1, 0.192) 

and in the manner laid -down in the said 
‘noticé to carry out any of the works men- 
tioned ‘in s. 176. In the present case no. 
‘such action was taken by the Board under 
‘s. 176, and the refusal to ‘grant a license 
cannot, therefore, be justified “under s. 177. 


“The reason given in the resolution of the 


8th May, 1926, is that the license. cannot 
be issued because.in the opinion of the 
District Board the location of the private 
market at that place is detrimental to the 
health of the city itself. It is, no doubt, 
within the province of the Board to close 
any private market if in their opinion it 
ought not to be continued in the interests 
of public health; but in such cases they 
They may 
give anotice to the owner under s. 176 to 
carry out such-works as may be considered 
necessary for rendering aprivate market 
a suitable one or they should acquire the 
owner’s rights in the private market under 
the Land ‘Acquisition Act as provided in 
s. 180. Otherwise, it would. be, as observ- 
ed by my learned brother, confiscating pri- 
vate rights without compensation, . which 
intention cannot beimputed to thé Lagis- 


-lature. The Board's resolution of -the . 8th 


“May, .1926, has ignored all these provisions 
and the Board has refused thé license al- 
‘leging merely that they consider it undesir- 
“able. that the ‘market should be kept open 
‘there. I agree, therefore, thatthe order of 
the Board cannot be supported as legal one 
‘passed in the exercise of their powers‘and 


that the conviction should be set aside, 


-UNV 


Conviction set aside, * 
COANA T Bed i 
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ee OUDE CHIEF COURT. 
` (REVOLUTIONARY Conspinzacy OASE) 


URIMINAL APPRALS Nos.189,°186, 187,231,261, 


` 272, 273, 288, 289, 290, 291, 292, 315, 316 
= AND 317 OF 1497, : 


ee E August 22, 1927; 

" Present: Sir, Louis’ Stuart, Kr., Chief’ © 

Judge, and Mr. Justice Raza. 
“RAM PRASAD, Bismil and oraERS— 
Acoosnp—APPELLANTS 

aT ` versus 
| 'BMPBROR— COMPLATNANT—RESPONDENT. 
-. Uriminal Procedure Code (Act V of 1898), ss. 285, 587, 
556—Penal Code (Act XLV of 1860), ss. 120-B, 121- A— 
Conspir acy to overawe Government—Some members 
guilty of ` offence under s. 130-B—Joint trial of 
charges, legality of—Conimitting Magistrate conduct- 
ing- Jail identification—Magistrate-' 
before himself-Commitment, . whether 
Criminal trials—Identification proceedings—\itness 
identifying in Jail unable to identify in Court— 
Evidence of- identification, admissibility- of —Evidence 
Act (I of 1872), ss. 10, 80—Conspiracy—Evidence— 
Confession of - co- -accused—E videntiary value— Cor- 


` roboration, nature, of-—Criminal trial—Robbery for 


political purposes — — Sentence, 

Several ‘accused persons were all charged under 
s. 121-A:.of the Penal Code with conspiring to deprive 
His Majesty the King -ofthe Sovereignty. of British 
India, of conspiring to wage "war against., the 
Government and of conspiring to overawe the 
Goverment ` by meahs ‘of -criminal force.” Apart 
fromthe conspiracy to` effect these. objects there was 
disclosed.on the evidence_a conspiracy to commit 
dacoities either accompanied by murder, or not 
accompanied by murder and tonséquently certain’ of 
the conspirators were liable` to punishment under 
8.120-B of the.Penal Code -for - being: party to .a 
criminal--conspiracy to commit offences ‘punishable 
with death .or transportation for life. The actual 
participators in’ these’ offences were separately 
charged and thë- accused ` “were all jointly tried on 
thèse charges: +- 


: Held, -that the, joinder of the charges was ` regular 


ind legal as all the offences formed: part of the same 
transaction. [p. 728, col. 1.] _ 

Where, “a, Magistrate “who has conducted’ the Jail 
{dentifications happens -to be the- Committing Magis~ 
trate, ordinarily his evidence should be taken. for 
the first. time in the Court of Session by calling 

* him isa Oourt witnéss. But the fact. that a Magis- 
‘trate took the unusual’ course of “going “into : the 
avitneas-box during’ the-committal proceedings will 
not vitiate the committal or the subsequent trial. | Lp. 
729, cols. 1 & 2.] F 


Section, 10 of the, Evidence ‘Act renders admissible 
in ‘cases. of conspiracy much. evidence, which is not 
‘ordindrily admissible. The’ provisions of the said 
section .are--much. wider’ than “those: of the English 
Law : and. under the section anything -said . or written 


by any conspirator in reference to, the common, 


intention of the conspiracy after the timé when such 
‘intention was first entertained by any conspirator is 


‘a relevant fact as -against--each of the persons , 


believed to be so conspiring as well for the purposes 
eof proving the existence of the conspiracy as-for the 

‘purpose of showing seat By euch PS Was a patty 
foit [p 729, col, 2 


4g. 


piwe PRASAD A BMeEROR.: 


giving evidence ' 
vitiated— . 


April, 1927. se pats | 
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The evidence of - accomplices: i is pa adliniastile 
and: is always relevant but undera very old practice 
of the Courts in England. such evidence is accepted 
only with great ‘caution and after the closest 
scrutiny, and-is not -usually accepted against any 
individual-person unless it is corroborated. Although 


„it is not illegal to convict on the. uncorroborated. _ 


evidence of an: accomplice, there isa consensus: of * 
opinion that a conviction on the’ uncorroborated-evi+ . 
dence of an accomplice is rarely justifiable. The 
practice in-India -is fhe same: as the practice in 
England. [p. 730, col. 1.] 

Evidence in corroboration must be independent É 
testimony which affects the accused by. connecting, or 
tending to connect him with the’ crime. In other 
words, it must be evidence which implicates, him, 
that is, which confirms in some material particulars 
not only the evidence that the crime has been com- 
mitted, but elso that the prisoner -committed it, 
although it is not necessary that there should be 
confirmation of all the circumstarices of the crime. [p. 
731, col. 1.] A 

The corroboration need. not be direct evidence. that 
the accused committed the crime; it. is sufficient: 
if it is merely circumstantial evidence of his cons, 
nection with the crime. [ibid.] 

R. v. Baskerville (2), R. y. Atwood (3),. R, v. Stubbs 
(4y; Tn re Meunier (5), R.v. Mullins (6), R. v: “Noakes, 
(7) and R.v.. Wilkes (8), considered. 4 

When .a witness. who has- made an = identification, 
in-Jail is unablé to identify in the Court. of. the 
Committing Magistrate or of the Séssions Judge ot 
in both, his evidence of identification, though weak, ig 
not inadmissible in evidence. In such-casés outside evi- 
dence is admissible to prove that the witness did make 
such identification and the, circumstances in .which 
he made: it,” though: the” 'question` ag : to what weight 
may be ‘given to it ‘will depend’ ` on, “the: , fots of 
each case. [p. 732, cols.) | if 

‘Abdul Wahab-v. Emperor (10), relied on, REg 

Nagina v. Emperor (9), dissented from, . 

A confession ‘of'a:co-accused. in a case of conspiracy 
is admissible in evidénce against: all thè .dccused 
under the provisions of ;s. 10 of the .Evidence Act. 
It-can also be taken into consideyation’ ‘against his do 
accused under s. 30 of thé Act, TE. 134; ċo NAH + 


The gravity” “of a ‘robbery’ is “not. R, Ty 
the fact that it was committed not’ for the “personal 
ain of-the robbérs but ‘solely ih. order ‘to obtain 
foie for the -furtherance sof "A. Dala “causa 
which the robbers. had- ab heart? “Tp; 187, col 1 l- š 


~ Appeals ‘against an order ‘of the ‘Spécial ` 
Sessions Judge, Teka, ai të the: Gih | 






A; 


Mr. L, S. ‘Misra, “fee the ‘Appellant, if 


Appeal No. 189.2 <2. 
-Dr. J. N. Misra ‘and Mr.. Mohan ` Lal, 


for the Appellant,- in Appeal No.186.: 


Messrs. H.-C. Dutt and-C. B. Gupta,- dot 


thè: Appellant, in-Appeal No. 187: 


Mr. John Jackson, for the Appellant, ‘in 


“Appeal'‘No. 231. : 
- Mr. H- N. Misra; for ‘the Appellant, in 
Appeal No. 261.- ° - 


Mr: N, C. ~ Dutty ‘tor the eee eae in Aps 
pe Na; 4 


2, LP 
` 


722. 
. Mr. C. B. Gupta, for the Appellant, in Ap- 
peal No. 273. 2 E 
_ Mr. N.C. Dutt, for the Appellant, in Ap- 
peal No. 288. 
Mr. H. N. Misra, for the Appellant, in 


Appeal No. 289. `> - : 


Mr. N. C. Dutt, for the Appellant in Ap- 
peal No. 290. 

Mr. N. C. Dutt, for the Appellant, in Ap- 
peal No. 291. b 

Mr. H. N. Misra, for the Appellant, in 
Appeal No. 292. . f 

Mr. H. N. Misra, for the Appellant in Ap- 
peal No. 315. - 

Mr. H. N. Misra, for the Appellant, in 
Appeal No. 316. 


Mr. H. N. Misra, for the Appellent, in Ap- 
peal No, 317. 


Pandit Jagat Narain and . Mr.G. H. 


. Thomas, Government Advocate, for the 


Crown. 


. JUDGMENT.—Between the 28th and 
the 3let of January, 1925, a four-page print- 
ed pamphlet was circulated secretly by 
post and by handin the United Provinces 
and other parts of India. This pamphlet 
bore the name ofno printing press. The 
heading was “The Revolutionary—An Organ 
of the Revolutionary Party of India”. It 
was. called the first number of the first 
vores and bore the date of the Ist January, 


. This was the first paragraph : 
“‘ Ohaos is necessary tothe birth of a 
new star’ and the birth of life is accom- 


panied by agony and pain. India is also . 


taking a new birth, and is passing through 
that inevitable phase, when chaos and 
agony shall play their destined role, when 
“all calculations shall prove’ futile, when 
the wise and thè mighty shall be bewil- 
dered by the simple and the weak, when 


great empires shall crumble down and 


new nations shall arise and surprise human- 
ity with the splendour and glory which 
‘shall be-all its own.” pe Se 
__In continuation it was stated that a new 
“power had come into existence in India, 
that power being the revolutionary move- 
“ment amongst young men, which in spite 
of all opposition would eventually triumph. 
‘This movement had withstood- repression 


for twenty years. It was now stronger -- 


‘than ever before, and its -prospects “were 


'-brighter. The writer then proceeded to- 
`e justify the movementon the ground: that 


| [ndis was reled without’ justification by 
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foreigners whose authority rested on domi- 
nion‘ by the sword. The sword of these 
foreigners was to be met by the sword of the - 
Indians. 7 f 

The writer then proceeded to declare the 
“immediate” object of the revolutionary 
party which was “ tó establish a Federal’ 
Republic of the United States of India by 
an organised and armed revolution.” ‘Under 
this Republic there would be universal 
sufferage, nationalisation of railways, mines, 
leading manufactures and the shipping 
industry. The Legislature would control 
the executive. The aims of the revolu- 
tionary party were stated to be international 
tather than national “ and in this respect 
it follows the footsteps of the great Indian 


“Rishis of the glorious past and of Bolshevik 


Russia in the modern age.” There would 
be equal rights for all communities, general 
co-operation and a spiritual recognition of 
the realities of life. 

The writer continued that the time was 
not ripe for the disclosure of the policy and 
the programme of the party. The party. 
reserved toitselffreedom to associate or 
not to associate with the Indian Congress. 
Then follow the words: ‘‘ But ‘this party 
views ‘all constitutional agitations in the 
country with contempt and ridicule.” After. 
some amplification of this fidea came the 
following: passage— 

“Young Indians! Shake off your illu- 
sions, face realities with a stout heart, and 
do not avoid struggles, difficulties ane 

o 


not be misguided any more. Peace and . 


‘tranquillity you cannot have and. India’s 
-liberty can -never be achieved through 


peaceful and legal means. The following 


‘memorable words of a great English author 


Mr. Robertson may serve to make the wise 


‘men of India wiser still. 


“The movement and programme of re~ 
form was mainly the achievement of Irish 


and Protestant leaders to whom British 


.8tatesmen had revealed the fatal secret that 
England could be bullied but not argued 
into justice -and generosity’. (England 
under the Hanoverians, page 197), ‘Indian 


public leaders are still ignorant of this 
.‘ fatal secret’ or else they are foolishly” 


wise to ignore it.’ . , 

The writer then proceeded to dispute 
the accuracy of the view that Indians were 
unable: to drive the British out of India 
by force ofarms. . The pamphlet concluded 
as follows ;— i 
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“A few words more about terrorism and 
anarchism. These two’ words are playing 
the most mischievous partin India to-day. 
They are being invariably misapplied when- 
ever any reference to the revolutionaries 
is tobe made because it is so very con- 
venient to denounce the revolutionaries 
under that name. The Indian revolution- 
_ aries are neither terrorists nor anarchists. 

They never aim at spreading anarchy in 
the land, and, therefore, they can never 
properly be called anarchists, Terrorism 
is never their object and they cannot 
be called terrorists. They do not þe- 


lieve that terrorism alone : can bring 
independence iand they do‘ not want 
terrorism for terrorism’s sake, although ~ 


they may at times resort to this method as 
a very effective means of retaliation. The 
present Government exists solely because 
the foreignera have successfully been able 
to terrorise the Indian people. The Indian 
people donot love their English masters, 
they donot want them to be here; but 
they do help the Britishers simply because 
they are terribly afraid of them ; and this 
very fear resists the Indians from extend- 
ing their helping hands to the revolution- 
aries, not that they do not love them. 

“This official terrorism is ‘surely to ba 
met by counter-terrorism, A spirit of utter 
- helplessness pervades every strata of our 
society and terrorism is an effective means 
of restoring the proper spirits in the society 
without which progress will be difficult. 
Moreover the English masters and their 
hired lackeys can never be allowed to do 
whatever they like, unhampered, unmolest- 
ed. Every possible difficulty and resist- 
ance must be thrown ia their way. Ter- 
rorism has an international bearing also 
because the attentions.of the enemies of 
England are at once drawn towards.India 
through the acts of terrorism and revolu- 
tionsry demonstrations and the revolution- 
aries are thereby able to form an alliance 
with them, and thus expedite the speedy 
attainment of India’s deliverance. But this 
revolutionary party has deliberately abstain- 
ed itself from entering into this terrorist 
campaign at the present moment even at 
the greatest provocation in the form of 
outrages committed „on their sisters and 
mothers by the agents of a foreign Govern- 
ment, simply because the party is waiting 
to deliver the final blow. But when ex- 
pediency will demand it the party will 
„pohesitatingly enter into a desperate cam- 
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paign of terrorism, when the life of every 
officer and the individual who will be help- 
ing the foreign rulersin any way will ba 
made intolerable, be he Indian or Huropean, 
high or low. But even then the party will 
never forget that terrorism is not their 
object, and they will try incessantly to 
organise a band of selfless and devoted 
workers who will devote their best energies 
towards the political and social emancipa- 


tion of their country. They will always 


rsmember that ‘the making of nations re- 
quires the self-sacrifice of thousands of 
obscure men and women who care more for 
the idea of their country than for their 
own comfort or interest, their own lives and 
the lives of those whom they love.” 


(Sd,) Visay¥ KUMAR, | 
President, Central Council, 
The R. P. of India.” 4 


Vijay Kumar was a fictitious name. . 

Many copies of this pamphlet are proved 
to have been distributed over districts in 
the United Provinces between the 28th and 
the 3let January, 1925. Other copies are 
proved to have been distributed in other 
Provinees. Inspector Nestor has proved 
that three hundred and six copies were 
received in eighteen districts in this Pro- 
vince and handed over to or recovered by 
the Government Authorities. The recipients 
were forthe most part school masters and 
school boys, In all cases the source, from 
which these pamphlets had come was not 
revealed, 

About a month previous to the distribu- 
tion of these pamphlets (that is to say on 
Christmas Day of 1924), an armed gang 
robbery (or dacoity) was committed in 
Bamrauli, a large village in, the -Pilibhit 
District, adjoining the border of the Shah- 
jahanpur District. The house of Baldeo 
Prasad, a money-lender and sugar factory 
owner, was attacked by a gang of twenty 
or twenty-five men about an hour after 
sunset. Firearms were in possession of ` 
certain members of the gang and operations 
commenced with gun fire. Baldeo Prasad 
climbed up to the. roof of the house, and, 
finding that certain dacoits were ascend- 
ing the ladder from the courtyard to the 
roof, endeavoured to resist them. A shot 
was fired at him which hit him in the neck, 
He then rushed from his roof to the roof of 
the house ofa neighbour, and while run- 
ning wasshot again. Neither wound was 
fatal, and he gurvived, Villagers assembled 


geh 
and made an attempt to disperse the 
dacoits by throwing bricks at them. The 
dacoits fired many shots at them. Mohan, 
a Bamrauli' resident, who was a village 
wrestler, challenged the dacoits to come 
down and fightthe matter outas between 
man and man. A dacoit fired at him at 
close quarters, shot him through the abdo- 
men, and killed him instantaneously. Six 
other men in addition to Baldeo Prasad 
received wounds from fire-arms,’none of 
which were fatal. The .dacoils pillaged 
the -house and eventually made good their 
escape with Rs. 1,6C0 in cask and some 
three- thousand to- four thousard worth of 


ornaments; leaving behind .them one man | 


shot dead and seven men wounded. 

On the 9th March, 1925,a similar armed 
dacoity wis committed in Bichpuri, another 
village in the Pilibhit-District. The victims 
on -this,..occasion were Toti, a well-to-do 
Kurmi cultivator with. a holding of some 
thirty-six--acres; his brother - Behari and 
their: wives and children, . A gang of over 
fifteen;men raided their house between “9 
p, M.andl0 p.m. Some of the members of 
the. gang were. in possession.of fire-arms. 
The.dacoits:uséd Considerable violence on 
the :inmates fand -employed torture,. One 
of.them seized’ -Toti'’s young son, -placed 
the: edge:of ‘a knife at his throat and 
threatened to cut his throat, if Toti- did not 
‘disclose :where, his- money and valuables 
were concealed, The boy was not, how- 
ayer, seriously injured. Toti was nearly. 
throttled. -The point of a knife was placed 
against each of:his eyes and he was threaten- 
ed with blindnessif he did not give up 
his property.. He was not blinded but he 
received a cuk under one eye. Finally a 
cloth soaked in. oil was inserted. between 
his. legs. The.cloth was then set ‘alight. 
In‘ spite..of this maltreatment he disclosed 
very little, The dacoits managed to secure 
Rs. 800 er Rs. 900 worth of property. Only. 
a few:shots: weresfired.on this occasion. Two 

“men received injuries from fire-arms, one 
of whòm Sham Lal subsequently.died. The 
other Dulli recovered. The dacoits made 


good -their- escape with the stolen pro- 


perty. : ~ : : 7 

‘On the.24th May, 1925, & third armed 
dacoity- was committed at Dwarkapur in 
the Partabgarh, District on the house of a. 
certain Sheoratan Vaish. His house was. 


attacked petween 8 p.m. and9 P.M. by- 
' eight or-nine- men who had fire-arms and. 


other weapons, Sheoratan was bitten in 
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the arm, struck three times over the head 
with a hatchet, and ‘robbed of property 
worth about Rs. 2,000. The dacoits used 
firearms freely. A villager called Ram 
Saran was shot-dead and four other 
villagers received wounds from fire-arms. 
The dacoits made good their escape with 
the stolen property. ‘ 

On the 9th August, 1925, a fourth armed 
dacoity. was committed. This dacoity was 
ofa character unusual in India. A Railway 
train.known asthe 8 Down was proceed- 
ing on the broad gauge line of the Hast 
Indian Railway on. its way towards 
Lucknow. It left Kakori Railway Station 
which is eight miles from Lucknow shorly 
after-7 r.m. When it had reached a place 
a mile the other side of the distant signal 
a man pulled the communication cord of 
the alarm signal in a. second class com- 
partment and the train was brought toa 
stand-still. Certain persons, some of whom 
were armed with firearms, got out of the 
train.. When the guard descended -to 
inquire the cause of the stoppage -certain 
men got into the brake-van.-The guard was 
thrown down, overpowered and threaten- 
ed with death. A heavy safe contain- 
ing Railway ‘takings was heaved by some 
of-these men out of the- brake-van on to 
the permanent way. -The safe was broken 
open with tools which had clearly been. 
brought for the purpose. Whils some of 
the men were breaking open the safe, 
others posted themselves on each side of 
the train. Ories were raised by the dacoiis 
that their object was not to injure private 
persons but. to take “Sarkari property.” 
This would mean either the property of 
Government or the property of the Railway 
Company. They also informed the pas- 
sengers, that any ,passenger who left the 
train -would:do so at the risk of his life, 
A fusillade of shots. was maintained on 
each side of: the train. Most of the pass 
sengers accepted the warning and -remain- 
ed. inside, A Muhammadan legal pacti- 
tioner Ahmad- Ali left his carriage in spite 
of the. warning.- He got on the permanent. 
way and was shot dead. In-about half an 
Hour the cafe was opened and its contents 
consisting of Rs. 4,553-3 6 were abstracted, 
The-~dacoits „then, decamped - with the 
plunder having escaped interference. The, 
train then preceeded on its- way to: 
Lucknow. - > > e a 

It: was nob -until after the commission, 
of the train robbery that the existence of ` 


(106-1. O. 1927) 


a conspiracy, . the organ ‘of which was “ The 
Revolutionary” and the fruits of which 
were thess four dacoities, was suspacted by 
the Police authorities. No theory was 
evolved until the deputation of Mr. R.A. 
Horton, a Superintendent of Police of the 
Criminal Investigation ‘Department, to 
investigate occurrence of.the 9th August, 
1925.$He took charge of this investigation on 
the 14th August, 1925. For- reasons (which, 
as will be seen later, were justified) he 
turned his attention to the actions of 
certain suspects, and after interception of 
correspondence, communication with his 
.own department and Criminal Investiga- 
tion Departments in other Provinces, re: 
ceipt of secret information and inquiries 
based oninformation received, he issued 
warrants of arrest on the 26th September, 
1925. Certain arrests took place under 
these warrants, Amongst the persons arrest- 
ed were two men called . Banarsi Lal and 
Banwari Lal and a boy called Indu 
Bhushan Mittra, Asaresult of the state- 
ments made by Banarsi Lal, Mr. Horton 
formed the opinion that the dacoities in 
Bamrauli and Bichpuri and the train 
dacoity were the work of persons engaged 
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in -a coaspirasy. against British Rule. He 
subseqiently on internal evidence formed 
the ofinion that the Dwarkapur dacoity 
was aso the work of the same ‘gang. 
Statemants made by Banwari Lal. and Indu 
Bhushen Mittra confirmed his. opinion in 
respect of the train, dacoity, 

As aresult, the Local Government, Ù 
P., isst.ed sanction (Ex. P-2) on the 2nd 
December, 1925, for thé prosecution -of 
twenty-four persons and sanction (Ex. P-7) 
on the23rd December, 1925, forthe pro- 
secutioa of three other persons, and sanc- 


.tion (Ex. P-341) forthe prosecution of one 


more Derson. Saiyid Ainuddin,a First 
Class Magistrate, was appointed Special 
Magist-ate in respect of the committal pro- 
ceedings. He framed charges against twenty- 
che of these pérsons on the "16th April; 
1326. These twenty-one persons were tried 
by Mr. Hamilton, Sessions Judge, appoint- 
ed spezially for the purpose. He decided 
the cas bya judgment dated 6th April, 
1927. The recording of the evidence in 
that case took about eight months. In 
that cése Mr. Hamilton convicted the fol- 
lowing persons on charges under the fol- 
lowing Sections— 





. Serre 
under 
Name, . BAGEN 
121-4 
Ram Prasad Bismil «» | Convicted. 
Rajendra Nath Lahiri me Do 
Raushan Singh . Do 
Jogesh Chandra Ohatterji a Do 
Suresh Chandra Bhattacharji ‘ Do 
Vishnu Saran Dublis Do 
Manmatha Nath Gupta Do 
Govind Charan Kar Do 
Makundi Lal Do 
Ram Kishan Khattri Do 
Prem Kishan Khanna 3 Do 
Raj Kumar Sinha Ae Do 
Ram: Dulare Trivedi te Do 
Ram Nath Pande ° 6 Do 
Parnawesh Kumar Chatterji P Do 
Sachindra Nath Sanyal Do 
Bhupendra Nath Sanyal Do 
Banwari Lal Do 


Bichpuri Train 


- Bamrauli 


Charg: 














under Ni docoity ` dacoity ‘dacoity. ` 
490 B section 396. | section 396, section 396. 
, g ` 
Convict. Convicted. | Convicted: 
Do sawa ee Convicted. 
Do Ocnvicted, |: eee. 
Do it 3 
Do 
Do “ - e” 
Do Convicted. | Convicted.- - 
Do aaa Convicted. 
Do es Convicted. . ° 
Do Convicted. |” see 
Do : e 
Do Convicted. -- 
Do oe 
Do 
Do 
Do 
D ee 
; Oonvicted., 
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He acquitted Hargovind and Sachindra 
Nath Biswas. The trial of a man called 
. Damodar Sarup was postponed owing to 
his illness. Mr. Hamilton sentenced Ram 
Prasad Bismil, Rajendra Nath Lahiri and 
Raushan Singh to death sub‘ect to con- 
firmation by this Court and alsoto other 
‘Sentences. He sentenced Sachindra Nath 
Sanyal to transportation for life. He 
sentenced the remainder to various terms 
- of imprisonment. 
“Ram Prasad, Rajendra Nath Lahiri and 
Raushan Singh appeal against their con- 
victions and sentences. The references in 
confirmation are also before us. Jogesh 
‘Chandra Chatterji, Suresh Chandra Bhat- 
tacharji, Vishnu Saran Dublis, Manmatha 
Nath Gupta, Govind Charan Ker, Makundi 
Lal, Ram Kishan Khattri, Prem Kishan 
Khanna, Raj Kumar Sinha, Ram Dulare 
Trivedi, Ram Nath Pande and Parnawesh 
Kumar Chatterji also appeal. 

The Local Government has applied for 
enhancement of sentences ən Jogesh 
-Chandra Chatterji, Suresh Chandra Bhatta- 
eharji, Vishnu Saran Dublis, Manmatha 
Nath Gupta, Govind Charan Kar and 
Makundi Lal. Parnawesh Kumar Ohatterji 
has since withdrawn his allegations of 
innocence, admitted the justice of his con- 
viction and thrown himself on the mercy 
of the Court, Sachindra Nath Sanyal, 
Bhupendra Nath Sanyal and Banwari Lal 
have not appealed, The pericd in which 
they could have filed an appeal has now 
expired. Ashfaqullah Khan and Sachindra 


Nath Bakhshi are persons whcse prosecu- — 


tion has been sanctioned by the Local 
Government. They, were not apprehended 
in time totake their trial with.the per- 
sons already nfentioned. 

Ashfaqullah Khan was committed by 
Saiyid Ainuddin, Special Magistrate, on 
the 14th December, 1926. Sachindra Nath 
Bakhshi was committed by the same 
Magistrate on the 3th March, 1927. They 
were tried together by Mr.J. R. W. Bennett, 
Special Sessions Judge, and convicted by 
him in a judgment dated 13th July, 1927, 
Ashfaquilah Khan has been convicted on 
charges under ss. 121-A, 120-B ands. 396 
of the Indian Penal Code, and sentenced to 
death subject to confirmation by this Court 
and to other sentences, Sachindra Nath 
Bakhshi has been convicted on the same 
charges and sentenced to transportation 
for life. Ashfaqullah Khan has appealed. 
The arguments in his Appeal No, 380 of 
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1927 were heard by this Bench on the 3rd 
and 4th August, 1927, before the considera- 
tion of this judgment. Sachindra Nath 
Bakhshi has not yet appealed but there is 
still time within which he can appeal. 

The conduct of the cases in Mr. Hamilton's 
Court and the conduct of the appeals in 
this Court have been distinguished by 
incidents which are exceptional in the 
hearing of criminal cases in Oudh. As all 
the persons tried by Mr. Hamilton were 
charged with offences punishable with 
death, the Local Government, in compliance 
with a practice that was introduced afew 
years ago, offered every one of-the accused - 
persons legal assistance. Some of the 
accused persons took advantage of this 
offer, others provided themselves with 
Counsel who were remunerated privately.. 
The accused persons took in some instances 
the peculiar position of retaining a Counsel 
for a short period, then discarding him and 
replacing him by another Counsel or 
defending the case in person. After 
discarding the Counsel he was frequently 
employed again. The procedure was a 
procedure not to be commended. It placed 
the Oourt in a position of very great 
difficulty and no advantage was gained by 
its adoption. The result was an unavoid- 
able friction and protraction of the 
proceedings. Further the hearing of the 
case in Mr. Hamilton’s Oourt was con- 
siderably delayed by resorts to hunger 
striking. Objections which were frequently 
ofa most frivolous character were lodged 
in very great numbers. The most 
pertinacious of the accused persons was 
Ram Prasad. When the appeals were filed 
the three appellants Ram Prasad, Rajendra 
Nath Lahiriand Raushan Singh, who were 
sentenced to death subject to confirmation 
by this Court, became entitled, under a 
practice of the Local Government which 
has been in force for some years, to legal 
assistance at the expense of the Crown. 
The appellants, whohad not been sentenced 
to death, were not under this practice 
entitled to legal assistance at the expense 
ofthe Orown. But asa special case the 
Crewn has allowed those, who did not 
appoint private Counsel, legal assistance 
and paid for it. Ram Prasad in his petition. 


- of appeal demanded as of right to select his 


own Oounsel. He stated that he would 
only be satisfied if he was represented by a 
gentleman called Mr. Gobind Ballabh Panth; 
and, if he were not represented by Mr, 
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Gobind Ballabh Panth, he demanded that 
he should be allowed to argue his appeal in 
person. The Crown approached Mr. Gobind 
Ballabh Panth and offered him the brief. 
He refused to accept it on the fee that the 
Orown was ready to pay. The Orown then 
approached Mr. L. S. Misra, a Barrister at- 
Law of seven years standing, offering him 
the same fee which had been offered to Mr. 
Gobind Ballabh Panth. Mr. Misra accepted 
the brief, Ram Prasad submitted. a 
petition from the Jail stating that he refused 
to accept Mr. L. S. Misra as his Counsel 
and refused to instruct him. He demanded 
that he should be allowed to argue his 
appealin person, Under the practice which 
has been prevalent in the late Court of the 
Judicial Commissioner and of this Court 
without interruption, convicts appealing 
from Jail in the manner that Ram Prasad 
appealed, are not permitted to argue their 
appeals in person. It is clear that a rule of 
practice has to be laid downto cover all 
eases. If one convictis permitted to argue 
-in person, all convict appellants should be 
permitted to do so. The practical diffi- 
culties against permitting them todoso 
would be very great. There are some five 
hundred convict appellants who appeal to 
this Court in the course of a year, and the 
difficulties of arranging for their escorts 
from Jail to the Oourt and for their return 
would be formidable. But the objection to 
permission to convict appellants arguing 
in person is founded in the main not on 
convenience but on their own interests. It 
is our opinion that practically no Indian 
convict will gain anything by arguing his 
appeal in person. All such persons have 
had full opportunity of stating their cases 
in the lower Oourt. If they-were permitted 
to argue their appeals they would usually 
‘do themselves more harm than good. In 
the particular case of Ram Prasad, if he had 
argued his appeal in person, he would have 
exposed himself to having to answer 
objections which his lawyer could answer 
withoutimplicating his client. Ram Prasad, 
however, withdrew in the end his objections 
to Mr. L. S. Misra, subsequently instructed 
him, and finally expressed his confidence 
in Mr. Misra’s advocacy. In addition he has 
. written himself, and supplied written 
arguments which we have had printed and 
which cover seventy-six. printed pages. 
. These arguments have been considered by 
eus. Rajendra Nath Lahiri at first applied 
‘to be represented by Mr. R.F. Bahadurji, 
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Barrister-at-Law. Mr. Bahadurji had 
India before these appeals came on for 
hearing. He subsequently asked that he 
should be represented by Mr. H. O. Dutt, 
Barrister-at-Law. Mr. H. O; Dutt was 
represent him. Raushan 
Singh in his petition of appeal demanded 
that he should be represented by Dr. J. N. 
Misra. Dr. J. N. Misra was appointed to 
represent him. Both Mr. H, O. Dutt and 
Dr. Misra argued on behalf of Rajendra 
Nath Lahiri and Raushan Singh, their fees 
being paid by the Local Government. But 
in addition to these gentlemen, Mr. 
Chatterji, a leading Counsel of the Calcutta 
Bar, assisted by Mr. Chaudhri who is also a 
Counsel from Calcutta, argued the appeals 
on behalf of these two persons. Of the 
remaining appellants Prem Kishan Khanna 
was represented by Mr. John Jackson, a 
leading Counsel of Lucknow. Vishnu 
Saran Dublis was represented by Mr. 
Kapil Dev Malaviya from Allahabad. The 
above gentlemen were private Counsel. 
Mr. H. N. Misra. appointed by the Orown 
appeared for Ram Nath Pande, Suresh 
Chandra Bhattacharji, Ram Dulare, Raj 
Kumar, Makundi Lal and Parnawesh 
Kumar Ohatterji. Mr. N. C. Dutt appointed. 
by the Orown appeared for Manmatha Nath 
Gupta, Ram Kishan, Jogesh Chandra and 
Govind Charan Kar, There was a sugges- 
tion made by Ram Prasad Bismil that the 
Counsel appointed by the Orown had not 
been given a sufficient opportunity of 
studying their briefs. There js no founda- 
tion whatever for this suggestion. The 
Counsel in question were given a suflicient 
time for the study of: their briefs. It is 
quite clear that the time allowed was 
sufficient, as we were pleased to note that 
in every instance the cases had been 
prepared with the greatest care, and the 
learned Counsel engaged had mastered the 
facts and the law ina manner which did 
them considerable credit, |. Ne. 
There are certain preliminary points of 
law of which we can. ators at ane 
inning. These points were raised by 
ae Ead Counsel. Mr. Chatterji took 
objection to the joinder of charges under 
as. 121-A and 120-B and maintained that 
this joinder vitiated the trial, We are not 
of opinion that there was any irregularity 
in the joinder of these charges, and we con- 
sider that on the facts it was not necessary 
to frame separate charges. The accused. 
persons were all charged with conspiring 
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_ to deprive . His. Majesty the. King of the 
` Sovereignty of British India, of zonspiracy 
to wage war against the Goverrment, and 
‘of conspiring to overawe the ‘Government 
‘by means of criminal force. They were, 
‘therefore, rightly charged under s. 121- A. 
' Apart from the conspiracy to effect these 
objects, there was, however, disclcsed on the 
evidence a conspiracy. to commit dacoities 
‘either accompanied by murder or not 
‘accompanied by murder, and ‘thus certain 
‘of the conspirators were liable zo punish- 
‘ment. under s. 120- B for being varty toa 
criminal conspiracy to commit offences 
punishable with death or transportation 
‘for life. The actual participation in 
_dacoities with murder formed ground for 
' separate charges.and the joinder of all 
these charges was regular and legal, as 
all these offencés formed part cf the same 
transaction. 

Some objections were taken as to the 
, non-calling of witnesses. These objections 
‘will {be dealt. with when we come to 
the appeals of individual accused. It is, 
sufficient to state here that.” in no case 
‘have these objections been stibstantiated. 


“These are all the legal objections that were: 


‘argued by the learned Counsel at the Bar. 
All other objections were withdrawn. | 

-~ We have, however,. to consicer cértain 
‘legal objections which were taken by Ram 
Prasad Bismil in his written arguments 
‘tothis Court or taken in the Court below 
. and not pressed here, It is unnecessary to 
“take Ram Prasad’s objections as disclosed 
in his written argumentsin great detail as 
“his learned: Counsel Mr. L. S. Misra has 
dealt sufficiently withthem. Ram Prasad’s 
‘objections are mainly contained in a 
comprehensive attack upon Mr. Hamilton, 
upon Pandit Jagat. Narain the learned 
‘Counsel who has appeared for the Crown 
‘both in. Mr. _ Hamilton's Court and in 
“appeal, ‘upon Mr. Horton, upon the Police 
‘and practically upon evety body who has 
had any connection with the case. He'has 
not only suggested that Mr. Hamilton was 
` not impartial but he has suggested tLat he 
was deliberately. dishonest. He has made 
similar attacks upon every one else, We 
have been through the very lengthy record, 
the mass of applications and the whole of 
the protracted proceedings and after 
examination of everything we are convinced 
of the following facts. The preparation 
of the case in. so far as it was made by the 
~ Police Authprities was ‘throughout ` in the 
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_of every piece of evidence. 


‘collection of the evidence. 


“accused persons. 


weighed with care. 


“be. the 
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hands of, Mr. Horton who. made -himself 
personally responsible for the production 
We here state 
our appreciation of the industry. and 
capacity shown by Mr. Horton in the 
Tke skill 
displayed in its presentation deserves the 
highest ‘appreciation. The conduct of the 
casa was in the hands of Pandit Jagat 
Narain, avery senior and very competent 
Counsel. We appreciate highly the manner . 
in which Pandit Jagat Narain conducted 
the case. But our appreciation is not only 
ofthe ability with which the case was put 
up. Our highest appreciation is reserved 
for the scrupulous fairness with which it 
was presented against the individual 
The prosecution, if we 
may say so, was, almost ultra-scrupulous. 
It refused to press a single point unless it 
felt itself on the surest ground. Mr. 
Hamilton showed examplary patience and 
an absolute impartiality in his handling of 
the case. He showed very high gifts in 
his appreciation of the evidence which he 
The learned Judge 
and the Crown Counsel were exposed to a 
series of studied impertinences frem 
certain of the accused persons, and we are 
constrained to express our disapproval of 


the conduct of certain of the ‘Counsel for 


the defence. We have in our mind a 


‘particular passage in ża: written objection 


filed by a member of ‘the Lucknow Bar in 
which he transgressed the rules of conduct 
that should distinguish a Counsel in 
addressing a Judge. The allegations and 
aspersions made by Ram Prasad have been 
considered carefully by us and we find 
them to be absolutely baseless. - The ex- 
traordinary impertinence displayed by this 
accused isapparent from an application 
which he filed on the 26th January, 1927, 
in which he withdrew his defence wit- 
nesees. This application is as follows:— 
“ Sir, 
SI have been watching the case frcm 
day to day and every new day brought 
home to me new instances of gross partial- 
ity on your Honour’s part. I was not 
astonished ; because the attitude of the 
Government was apparent toall coneerned 
when it appointed youasthe trial Judge 
in this case (The Kakor? Conspiracy Case), 
But still I thought each day that perhaps 
I may be biased, that perhaps I was jyudg- 
ing aera that possibly this day wil] 
„last bitter day, . But my hopes 
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always proved to be illusive. I found you 


‘showing more interest in establishing the, 


prosecution cass thanthe prosecution Coun- 
:gel himself. In fact in good. many in- 
stances you had put questions ia such a 
suggestive form that the prosecution Coun- 
‘sal himself felt ashamed to put those queg- 
-tions. You almost always interrapted the 
‘defence cross-examination so obstinately 
that there remained no-other alternative, 
‘except either to come to blows with you 
or to submit to your high-handedness with 
. flushed faces and blood curdling in- one’s 
veins” o- Se ot Se, 
_. There is-much more in the same strain. 
The only point of law raised by Ram Pra- 
‘-gad in his written arguments- ‘which is 
worth considering in detailis an objection 
to the committal. His objection is based 
on the following fact. Saiyid Ainuddin, 
as has already-been stated, was appointed 
as Special Magistrate. One of his duties 
in connection with the proceedings was 
supervision of Jail identifications. He 
conducted.all the Jail identifications in 
-person. Asib was known-that the appel- 
lants would criticise the-conduct of the 
Jail identifications it was clear that Saiyid 
‘Ainuddin woull bə required to: give evi- 
dence on oath as to the manner in which 
they were conducted. Ordinarily his evi- 
.deuca. would have been taken for the firat 
time ia the Court of Session The methed 
adopted would ba to call him as a Court 
‘witness. Buta Saiyid Ainuddin, in order 
to-give the defencs a better opportunity 
.of preparing their criticisms on the cən- 
- duct of the investigation, took the unusual 
' course of going into the witness-box dur- 
ing thecommittal proceedings. This course 
-was unusual, There is a precedent fora 
similar procedure in Empéror v. Nanhe 
41). A learned Judge ofthe Allahabad High 
Oourt refused to set aside a conviction in 
-a case in which a Magistrate hal actually 
given evidence bafore himself in a case 
which ha-subsequantly convicted himself. 


It certainly would appsar to be opan to: 


.odjection for a Magistrate to decide on 
the value of his owa evid3nce-but where 
the Magistrite,as here, had not to deside 
. but solely to commit, therais nothing ob- 
jectionablé to the .course adopted by 
Saiyid Ainuddin and it is clear that the 
result so far from prejudicing the accused 
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persons assisted. them. in . their defencs 
We do not find that this action: -taken by 
Saiyid Ainuddin has either vitiated the 
-committal or-the trial. We here leave the 
general objections. on points of law.. It is 
„to be noted.thatthe only objections press- 
-od by Counsel in this appeal wara: the 
objections as to the joinder of the charges 
„ana as tu.the non-calling of the witnesses 
in certain instances. As we have said- we 
shall deal with the latter point later. . 
- Before we proceed with -the remainder 
-of the judgment we think it-desirable to 
express our appreciation of the admirable 
-maaner in which the appeals have been 
.argued before us. The learned Counsel 
-for the appellants have argued fairly 
and -have argued ‘capably. -The reply on 
behalf of the Crown could -not have been 
-betier. We wish to say aspecial: word as 
to the assistance:that the Court has re- 
- ceived in comprehending the. record and 
examining the-documents from Mr, Khairat 
-Nabi, Rai Saheb ..Durga Prasad and 
Khan Saheb Saiyid Hasan specially deput- 
ed officers of the Oriminal Investigation 
Department who haye worked in open Court 
assisting us in dealing with the document- 
-ary evidenee, -..° - .. . 
.: We have first to make some general 
observations as to the method which we 
hava adopted in approaching certain por-- 
tions ofthe case. We are not. dealing 
-here with controversial | points, as. there 
has been no controversy on these questions, 
The first point that we have to note is the 
construction to.be placed upon the pro- 
visions of s, l0 of ths Indian Evidence 
Act. This section renders admissible in 
cases of conspirasy much evidence which 
is not ordinarily admissible under the In- 
diac Law. The provisions ofthe section 
are wider than those of the English Law. 
Under it anything said, done or written 
by any conspirator ia reference to the 
common intention of the conspiracy after 
the time when such intention was first 
‘entertained by any conspirator is a relev- 
ant fact as [against each of the. persons 
balisved to besoconspiring as well for the 
purposes of proving the existence of the 
conspiracy as forthe purpose of showing 
that any such person was a party to it, 
Tae illustration shows the width of the 
provisions of the section. It islaid down 
that where a person isshown prima facie 
to bea conspirator, evidences that a second 
conspirator procured arms, a third collected 
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money, a fourth persuaded persons to join 


the conspiracy, a fifth published writings - 


advocating the object, asixth sent money 
to a seventh, and an eighth wrotea letter 
giving an account of the conspiracy is relev- 
ant as evidence and admissible against 
him to prove his complicity though he was 
ignorant of all these events and although 
the persons in question were strangers to 
him. i f 
We have next to state tae manner in 
which we have approached the evidence 
- of accomplices. The evidence of accom- 
plices is always admissible and is always 
relevant but under a very old practice of 
“the Courts in England such evidence is 
accepted only with great caution and after 
the elosest scrutiny, and is not usually 
accepted against any individual person un- 
‘less itis corroborated. Although it is not 


illegal to convict ‘on the uncorroborated 


evidence of an accomplice, there is a-con- 
sensus of opinion that a conviction on the 
-uncorroborated evidence of an accomplice is 
rarely justifiable. The practice in India 
is the same as the practica in England. 
We have followed that practice in this 
case, but while following the practice we 
have considéred very carefully a compara- 
-tively recent pronouncemens of the Oourt 


-of Criminal Appeal in England consisting - 


-of the Ohief Justice and foar other learn- 
ed Judges which is reported in R. v. Bas- 
‘kerville (2). The, facts in appeal were 
these. A male person was convictedof an 
‘offence punishable under s.11 of the Ori- 
minal Law. Amendment Act, 1385, with 
two boys. The only direct -evidence of 
the commission ofthe acts charged was 
that of the boys themselves who on their 
‘own statement were accomplices. The 
only corroboration of the boys’ statements 
was contained in the contents ofa letter 
sent by the prisoner to one of the boys 
enclosing a Treasury note for ten shillings. 
‘The words of the letter wera capable of an 
innocent construction. This letter was, 
‘however, considered sufficient corroboration 
and the conviction was . upheld. In the 
judgment in this appeal their Lordships 
have stated the law ` in the: following 
‘words : ; 

“There is no doubt that the uncorro- 
porated evidence of an accomplice is ad- 
missible inlaw: see kk, v. Atwood (3). 

(2) (1916) 2 K.'B. 658; 86 L. J. K.B. 28; 115 L. T. 


453; 80 J. P. 446; 60 5. J. 696. 
(3) (1788? 1 Leach 464; 168 E. R. 534. 
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But it has long been a rule of practice at 
Common Law for the Judge to warn the 


_dury of the danger ofconvicting a priso- 


ner on the uncorroborated testimony of 
an accomplice or accomplices, and, in the 
discretion of the Judge, to advise them 
not to convict upon such evidence ; but 
the Judge should point outto the Jury. 
that itis within their legal province ta 
convict upon such unconfirmed evidence ; 
R. v. Stubbs (4), In re Meunier (5)....... sangi 
“As the rule of practice at Common Law 
was founded originally upon the exercise 
of the discretion ofthe Judge at the trial, 
and, moreover, as it is anomalous in its” 
nature, inasmuch as it requires’ confirma- 
tion of the testimony of a competent wit- 
ness, it isnot surprising “that this rule 
should haveled to differences of opinion 
as tothe nature and extent of the corro- 
boration required, although - there are pro- 
positions of law applicable to corrobora- 
tion which are beyond controversy. For 
example, ‘confirmation does not mean that 
there should be independent evidence of 
that which the accomplice relates, or his 
testimeny would be unnecessary’: R. v. 
Mullins (6), per Maule, J. Indeed, if it 
were required that the accomplice should 
be confirmed in every detail of the crime, 
his evidence would not be essential to the 
case, it would be merely confirmatory of 
other and independent testimony. Again, 
the corroboration must be by some evi- 
dence other than that cf an accomplice, 
and, therefore, one accomplice’s evidence 
is-not corroboration of the testimony of 
another accomplice: R. v. Noakes (7)....... 
...After examining there and other author- _ 
ities to the present date, we have come | 
to the cenclusion thatthe better opinion 
of the law upon this point is that stated 
in R. v. Stubbs (4) by Parke, B, 
namely, that the evidence of an accomplice 
must be confirmed not only as to the cir- 
cumstances of the crime, but also as to the 
The learned 
Baron does not mean that there must be 
confirmation of all the circumstances of 


(4) (1855) Dears. 555; 26L. J. M. O. 16; 26. L. T, 
(o. s.) 109; 19 J. P. 760; 1 Jur. (N. s.) 1115; 4 W. R. 85; 
7 Cox O. O. 48: 189 E. R. 843. - 

. (5) (1894) 2 Q. B. 415; 63 L. J. M. O. 198;410 R. 400 . 
71 L. T. 403; 42 W. R. 637; 18 Cox O. O: 15.) e 
(6) (1850) 3 Cox O. O. 526.1 
(7) (1832) 5 G. & P. 326. 
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the crime; as we have already stated, 
that is unnecessary. Itis sufficient ifthere 
is confirmation as toa material circumstance 
of the crime and ofthe identity of the ac- 
cused in relation to the ‘crime. Parke, B., 
gave this opinion as a result of twenty- 
five years’ practice ; it was accepted by the 
other Judges, and has been much relied 
upon in later cases. In R. v. Wilkes (8) 
Alderson, B., said: ‘The confirmation which 
I always advise Juries to require, isa con- 
firmation of the accomplice in some fact 
which goes to fix the guilt on the parti- 
cular person charged. You may legally 
convict on the evidence of an accomplice 
only, if you can safely rely on his testi- 
mony ; “but I advise Juries never to act 
on the evidence of an accomplice, unless 
he is confirmed as to the particular person 
who is charged with the offence’............... 

“We hold that evidence in corrobora- 
tion must be independent testimony which 
affects the accused by connecting or tend- 
ing to connect him with the crime. In 
other words, it must -be evidence which 
implicates him, that is, which confirms in 
some material particular not only the evi- 
dence that the crime has been committed, 


“ but also that the prisoner committed it...... ; 


NANANG ENE IK an KRA EN EEEE ka kaa ia baka 


the crime.” 
We have next to make 


‘observations on the manner in which the 


Jail identifications were conducted. The 
practice adepted in this case was that 
when a person had been arrested charged 
with complicity in the conspiracy he was 
removed from the place of hisarrest toa 


“ Jail where he was in the custody of Jail 


officials and not of Police officials. After 
a certain period he was placed in a line 
which consisted partly of suspects but 
mainly of persons whe were not suspected 


‘ofeomplicity in a erime. All these persons 


were dressed in a manner which would 
prevent witnesses from recognizing asus- 
pect by peculiarities òf costume. Witnesses 
to the offences were then called in one by one. 
Saiyid. Ainuddin was present at all iden- 
tifieation proceedings, No two witnesses 


(8) (1838) 7 O. & P. 272, 
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ware allowed tocommunicate with one an- 
other, As each man completed his obser- 
vation of the persons in the line he was 
put in a place where he could not com- 
municats with any one else. As far as 
possible persons were selected of the same 
class and position in life as the suspects, 
The suspects were permitted to change 
their places in the line from.time to time. 
They were permitted to alter their perso- 


.nal appearance by changing their clothes 


or by shaving, or having their hair cut or 
in other manners. After the identification 
proceedings were over Saiyid Ainuddin 
prepared a note embodying the results. 
These notes have been proved in the case. 
Saiyid Ainuddin has been examined as 
a` witness and cross-examined at great 
length. In this Court no suggestion has 
bean made by any learned Counsel that 
these identification proceedings were unfair 
in-any respect, but before the learned Ses- 
sions Judge - sweeping allegations were 


- made against the honesty of the identifica- 


tion proceedings. - Our conclusion as to 
the mannerin which the identification pro- 
ceedings were conducted is that they were 
conducted most earefully and absolutely 
honestly and that every precaution was 
taken to ‘prevent dishonest or careless 
identification. In fact our criticism is that 
in 'a desire to protect the interests of the 
suspects the learned Magistrate was pos- 
sibiy inclined to place difficulties in the 
path of honest identifying witnesses. 

We have here to touch upon a point 
which arises out of the identifications. 
There have been occasions in this case in 
which witnesses who identifed in Jail- 
a suspect in connection with a particular 
offence were unable subseqtfently to iden- 
tify that suspect either ‘in the Court of 
the Committing Magistrate or in the Court 
ef the Sessions Judge orin both. It was 
argued inthe Oourt below (although it 
was not argued here) that evidence of 
identification in the Jail could not be treat- 
ed as subsequent independent evidence 
in the trial as such indentifivation amounts 
to statements either expressed or implied 
made by certain persons that the indivi- 
duals whom they pointed out were persons 
whom they recognized as having been con- 
cerned in a particular crime. Such state- 
ments not having been made on oath 
and having been made in the course of 
extra judicial proceedings they were ad- 
missible not as substantive evidence in the 


eae? 
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-gise, but: merely as evidence to corrobo- 


rate’ or contradict their. statements in 
“Gourt and assuch were not admissible.in 
evidence, The authority for. this proposi- 
‘tion: is~a decision of .a Bench ‘of . two 
-learned Judges of the Allahabad High 
Gourt’ which is reported as Nagina v. Em- 
‘péror (9). With great respect to the learn- 
-ed-Jtidges who decided that appeal -we 


“are of opinion that although there is much 


<that is correct in their observations the 
decision-has. omitted certain necessary 


- qualifications. Reading the decision as it 


. stands, it would almost appear _that the 
learned Judges laid down that in nocir- 
cumstances was the evidence of such iden- 
-tification admissible. We cannot accept 
that conclusion. In our opinion if it is 
proved that the victim of a certain dacoity 
was present at Jail identification pro- 
ceedings, and there stated in the presence 
‘of a third party that he identified a cer- 
-tain person as having taken part in the 
~dacoity, it is permissible to produce evi- 
-dence ina subsequent case shat he made 
such: an- identification even if he has fail- 
-ed:to-identify that person in Oourt. In 
certain cases it might be. impossible for 
-a` witness to identify again in Court. After 
‘having madethe Jail identification the 
‘witness might lose his eyesight and in 
-guch a case it would. not be physically 
possible for him to repeat his identifica- 


-tion. In a subsequent case -in Abdul 


Wahab-v. Emperor (10) another Bench of 
‘the Allahabad High Court supplemented 
the decision in Nagina v, Emperor (9) by 
pointing out how such an identification 
could be proved in evidence. «We agree 
“with the conclusion of the learned Judges 
in the lattet case. It is noted in the pre- 
gent case that when a witress who made 
an ‘identification in Jail was unable to 
-yepeat it in Court, outside evidence has 
been. called to prove that the witness did 
make such identification and the circum- 
stances in which he made ‘it, . and we find 


‘that evidence of this nature is -admissible. 


The question as to what ‘weight: is to be 
given to this evidence will be‘decided in 
the individual cases ‘of each particular 
appellant. Obviously, when-a manihas made 
an identification in Jail -proceédings and 


te Lae 


(9) 95 Ind, Oas. 477; 19 A.L. J. 947; 27 Or. L.J. 


“ag 95 Tid. Cas. 756; 47 A, 39; A. I, R. 1925 All. 228; 
97 Or. D. dy 886, f 


-writing. We may ‘call 


.peal to practical men. We 
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has been- unable to repeat that identifica- 
tion in Court, his evidence of identifica- 
tion. will bə weakened but in thecircum- 
stances which we have detailed the evi« 


-dence is. admissible, Its value will be con- 
sidered separately. j 


Finally, we have to state the method 


‘in -which we have approached the evidence 


as, to the handwriting of particular 
appellants: The method adopted of proving 
the handwriting in this case has been by 
the productionin some instances of wit- 
nesses who have proved that they were 
acquainted with the . handwriting of the 
appellants. The main evidence, however, 
has been the evidence of a certain Mr. 
Stott, agentleman who is employed by 


‘the Government of India to repoft upon 


questions of handwriting. The course 
adopted has been to prove by outside evi- 
dence that acertain document is in the 
handwriting of a particular ‘appellant. 

The handwriting of the documents 
which -the prosecution has endeavoured to 
prove against him has been compared by 
Mr. Stott with proved oradmitted hand- 
the latter hand- 
writing the standard handwriting. Mr 


‘Stott’ made his comparisons privately but 
‘repeated and 


explained . them in open 
Court. We have examined Mr. Stott’s 
evidence carefully and are satisfied that 
Mr. Stott is competent to express an opin- 
ion upon the points to which he has de- ` 
posed. We have been particularly struck 
by the fact that he does not rely. upon 
fanciful theories, and that his comparison 
is the comparison of a practical’ intelli- 
gent man with a wide experience of the 
subject based upon conclusions which ap- 
have not, 
however, accepted Mr. Stott’s opinion as 
final. In every instance we have ourselves 
compared the handwriting of the docu- 
ments proposed to be proved with the- 
standard handwriting of the particular 


-appellant. We have used Mr. Stott’s evi- 


dence to assist and supplement our own ob- 
servations. We have derived much bene- 
fit from his observations but our findings 


.are based upon what we have observed for 


ourselves. In every instance we find our- 
selves in agreement with Mr. Stott. 

The evidence in this case is voluminous, 
and the points are not always easy to 
grasp. Very many questions of fact and 
law have been discussed. Every import- 
ant point which was reised before the 
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trial Court has been argued at length by 
the learned Counsel for the appellants and 
the learned Counsel for the Crown. We 
have already touched on some of these 
questions and reference will be made in 
detail later to many more, but we are not 
attempting to make a reference to all the 
arguments. It would be impossible to dis- 
cuss every question raised, unless the judg- 
ment were permitted to extend toan un- 
desirable size. Arguments of a transient 
character will not receive special 
comment in this judgment. No advant- 
age will be gained by discussing them. 
It is to be remembered that the arguments 
in these appeals have lasted for sixteen 
working days. The arguments have been 
concentrated arguments. There has been 
little reiteration or repetition. Although 
we shall not discuss every individual argu- 
ment, there is not a single ‘argument 
advanced before us which has not been 
considered. >- i : 
` We shall first state the evidenceas to the 
existence of the general conspiracy. Where 
that evidence is the evidence of accomplices, 
we shallnote the corroboration mainly as 
to the existence of the conspiracy, but wa 
shall forestall some of the conclusions at 
which we have arrived in respect of 
corroboration as to the individual conspira- 
tor. Wherever in this portion of the judg- 
ment we state the conclusion that the 
evidencé of an accomplice is corroborated 
as against an individual -conspirator our 
reasons for the conclusion will be found 
in detailinthat portion of thé judgment 
which deals with his individual case. 

The first -witness is the accomplice 
Banarsi Lal who was. arrested in this casé 
and subsequently given pardon. "Banarsi 
Lal is a Hindu of Shahjahanpur, a car- 
penter by caste’ He was not a working 
carpenter, his father having amassed a 
competénce as a contractor. Heis nowa 
man of about thirty years of age. His 
father died ‘whéen-he was seventeen leaving 
him over Rs; 50,000 in cash and immove-. 
- able property. He was a spendthrift and 
dissolute on’ “his own admission and in 
four years he had- wasted practically all 
his means. In 192] after he had lost the 
greater part of his money he engaged in 
politics and became Secretary tothe Local 
Congress Committee in Shahjahanpur. In 
cénuection with his political activities he 
became acquainted with Ashfaqullah and 
Rani Prasad, We nole ‘here that in this 
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appeal we shall refer tothe evidence on 
the record against Ashfaqullah. By the 
acoption of this course we are not pre- 
judicing Ashfaqullah in any way. We 
have aleady heard his appeal and the 
conclusions at which we arrive against him 
in this appeal are the conclusions at which 
we have arrived against him in his own 
appeal which will be decided with this 
appeal. As, however, Sachindra Nath 
Bekhshi hasnot yet appealed and there 
is stilltime for him to doso,we have re- 
frained from considering the evidence 
against himin this ca3e, and we have not 
allowed any discussion upon it, As far as 
Sachindra Nath Bakhshiis concerned we — 
know nothing asto what heis alleged to 
have done and have naturally formed no 
conclusions one way or another in respect 
of him.- Ram Prasadisa@ man who is now- 
about twenty-eight years of age. ` His home 
isin the Gwalior State but for many years 
he’ has been residing in Shahjahanpur. 
We are not prejudicing him by stating 
that he has been largely engaged in 
political activities. He has himself pressed 
onthe notice of the Court that he has been 
largely engaged in political activities, and, 
attributes his prosecution tothe fact that. 
these political activities have ` rendered. 
him an object of undeserved suspicion.. 
Ram Prasad hasbeen for some time 
carrying on business as the manager’ of a 
firm in Shahjahanpur which deals in silk.. 
He had also other business interests. 
Ashfaqullah isa Pathan of good family 
and some social position. He is about. 
the same age as Ram Prasad. He resided: 
in Shahjahanpur living on his own means: 
and not éngaged in anye employment; 
Ram Prasad and Ashfaqullah and Banarsi: 
Lal were according to Bamnarsi Lal's eyi-. 
dence great friends. They went together. 
to the meeting of the Congress’ at Ahmad-_ 
abad in 192i, Ram Prasad used to lend 
books to the other two. `. These books were. 
bocks extolling revolution as the solution 
of life. In 1922 the three friends went. 
to the meeting of the Congress in Gaya, 
Another person present at the Congress’ 
was Prem Kishan Khanna appellant. Prem 
Kishanis now about twenty-six years of 
age. He isthe son ofan Indian Engineer 
who ison the Staff of the Hast’ Indian 
Railway., He has been working for some 
years as a contractor in Shahjahanpur: -` 
In 1924, according to Banarsi Lal at the 
end ofthe het weather or at the beginning 
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of- the rairis, (thabis to say about July)a 

man who has been identified as the appel- 
lant Jogesh Chandra Chatterji, came to 
Shahjahanpur. He passed himself off 
under names which were alearly ficti- 
tious, “Roy Mahasha” or “Roy Dada”. This 
man isa tesident of a village in the 
Dacca District of Bengal. A meeting was 
held in the house of Ram Prasad at 
which there were present Jogesh Ohandra 
Chatterji, Ram Prasad, Ram Dulare ap- 
pellant, Ashfaqullah, Banarsi Lal and a 
tall man about whom nothing is known. 
Ram Dulare is a youth who lives in 
_ Cawnpore. He apparently dozs not earn 
his own living. According to Banarsi Lal 
this meeting was to discuss the formation 
of ‘a branch ofa revolutionary society in 
Shahjahanpur. The organisers of this 
society were Jogesh Chandra Chatterji, 
Ram Dulare and /the tall man, It was 
decided to form this society. Ram Prasad 
was appointsd * provincial organiser. 
Ashfaqullah was appointed his assistant. 
Banarsi Lal was enrolled as a sympathiser. 
According to Banarsi Lal Roy Mahasha 
had said that the English were to be 
slain and turned out of India by force 
and an Independent Indian Republic was 
to be established. He said that all the 
public of India was tobe armed and to 
be made acquainted with the aims and 
objects of; this Revolutionary Society. He 
also said that the money required was to 
be obtained by dacoities. It wasto be 
collected for getting arms and for pro- 
paganda, The propaganda was to-be by 
pamphlets, books, leaflets and other 
printed matter. Ram Prasad and Ram 
.Dulare were present and ‘supported Roy 
Mahasha with their remarks. Roy 
Mahasha said names should not be given or 
asked and any harm cauéed by a mem- 
ber to the: Society would be punished by 
death.” . 

A few days afterwards Raushan Singh 
appellant appeared on the scere. Raushan 
Singh is a Thakur who has some interest 
in landed propertyin a village in the 
Shabjahanpur District. He is now a man 
of about thirty-six years of age. Raushan 
Singh had previously ‘known Ram Dulare, 
He was an old friend of Banarsi Lal. - 

We now leave for the pres2nt the evi- 
dence of Banarsi Lal and come to a 
statement made by Banwari Lal. - Banwari 
Lal, ashasealready been said, was one of 
fhe accused in this case, He made a- 
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full confession òn the 3rd January, 1926, ~ 
before the Special Magistrate. He re- 
tracted this confession before the Special 
Magistrate on the 20th March, 1926. He 
stated before the Committing Magistrate 
on that date that he had made this con- 
fession under the promise of a pardon, but 
that, ashe was not satisfied with the 
terms offered him he refused to repeat it. 
He stated that the confession was absolute- 
ly untrue, and had been made by him 
solely in order to get easily out of the 
case. Onthe 18th December, 1926, he re- 
siled from that position before the Sessions 
Judge. Hethere stated that his original 
confession was absolutely true, as far as 
it went, but that init he had omitted to 
mention the name of one accused person 
as a member of the conspiracy because he 
wished to shield that person. He said that ` 
he hadretracted his’ confession before the 
Magistrate at the request of Ram Prasad 


who said it would be to the profit of 
the remaining accused if he didso. He 
continued:— ` 


` “At first I was unwilling but when Ram 
Prasad said that it was the opinion of 
the Counsel that it should be retracted 
then I agreed. He alsosaid that he had 
no hope that Banarsi would retract but 
he had hopes about me and so I agreed. 
He also said that Mr. Chaudhri will be 
Counsel for me so I retracted.” h 
He admitted that all the allegations 
made by him against Mr. Horton were 
untrue. He was subsequently convicted 
and sentenced to five years’ rigorous im- 
prisonment. He had not appealed and the 
periodin which he could appeal has now 
expired. 
. This confession is admissible in evidence 
against all the appellants under the pro- 
visions of s,, 10 of the Indian Evidence 
Act. It canalso be taken into considera- 
tion against them under the provisions of 
s. 30 of the same Act. According to this 
confession he is a Kayasth, aged now about ` 


- twenty-four, a resident of Osah in the Rae 


Bareilly District. His father is an estate 
manager. When he was about sixteen he 
left the Government High School at which 
he was a pupil, to show his sympathy 
with the non-co-operation movement and 
joined various Nationalist institutions, 
He worked: for the Partabgarh Congress 
Committee and went to Jail for six 
months as a result .of his activities, - 
Afterwards he lived for some time oy 
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and off in Allahabad. According to this 
-confession he met Jogesh Chand-a 
Ohatterjiim 1923. In Allahabad Jogezh 
Ohandra Chatterji informed him that there 
were revolutionary societies in the makinz. 
Banwari Lal wished to go to Lahore o 
join the Tilak School of Politics but œn 
Jogesh Chandra’s advice he went to Pa- 
tabgarh to see if he could establish a 
branch of the Revolutionary Society there 

We now return to Prem Kishan Khanna. 
On the 8lst March, 1924, Prem Kishen 
Khanna obtained an arms license fcr 
possession of a Mauser automatic pistol e-f 
German manufacture. This pistol was a 
‘300 loading a magazine containing ten 
cartridges, He wasin, a good position io 
obtain the license, owing to the positica 
held by his father as an Engineer in tts 
superior service of the East Indian Railway 
Company. : 

It is proved and admitted thaton tha 
7th August, 1924, Ram Prasad purchasei 
fifty cartridges from the firm of P.N. 
Biswas and Co., Licensed Dealers in arms 
and ammunition at Cawnpore, He pur 
chased these cartridges on the authoritr 
of Prem Kishan's license. The purchass 
was made by Ram Prasad,in person, Tha 
fifty cartridges in question were made up 


in clips containing ten cartridges each. - 


The cartridges were of German manu- 
facture “Deutsche. Waffen Fabrik Mauser,’ 
The cartridges were: of metal. On the 
base of each cartridge are the following 
letters and figures: : 


Ram Prasad had under the rules to sign 
in‘a register as purchaser. He signed 
the register. He did not sign his own 
name, He signed thename of “Prem Kishan” 
This is admitted, 

The significance of this incident will be 
seen when the evidence as to the commis- 
sion of the dacoities is considered. 

On the 18th October, 1924, Jogesh 
Chandra Chatterji was arrested in Calcutta 
as a suspicious character. He was arrested 
by members of the Oalcutta Police force. We 
shall tonsider thecircumstances of his arrest 
when. we consider his. individual case. We 
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nota here that we are satisfied that on his 
arrest a paper (Ex. P-1y¥8) was found on 
him. The following was written on this 
paper in a handwriting unknown— 

“A meeting of the P. C. was held onthe 
3rd October, 1924, in which five: among 
six attended and the following resolu- 
tions were passed:— 

“1. Keeping in view the fact that more 
or less efficient representatives acting as 
or in capacity of -district organizers are 
already postedin the following districts: 

“Benares, Allahabad, Partabgarh, Cawn- 
pore, Lucknow, Fatehpur, J aunpur, Jhansi, 
Hamirpur, Farukhabad, Main puri, Etawah, 
Agra, Aligarh, Muttra, Bulandshahar, 
“Meerut, Delhi, Etah, ‘Bareilly, Pilibhit, 
Shahjahanpur, Muzaffarangar. 

“The remaining districts of these Pro- 
vinces bethus divided among the said 
origanizers so long as sufficient number 
of efficient men are not available to act 
as district organizerin each ‘district, 

“I. Benares, Mirzapur, Ghazipur, Balia, 
Jaunpur, Azamgarh, Basti, Gorakh- 
pur, Rai Bareilly. A 
(Sic) “III, Jhansi, Banda, 

“II. Cawnpore, Rai Bareilly, Gorakhpur, 
Unao. 

"IM Aligarh, Anupsar, . 

“V, Meerut, Saharanpur, Dehra Dun, 
eee _Bijnour, Badaun, Morad- 


Nainital, Gahrwal, 
Lakhimpur, Sitapur; Hardoi. 

“VII. As at present there is no member 
to represent the Fyzabad division 
consisting of ‘Fyzabad, Bahraich, 
Gonda, Bara Banki and Sultanpur 
it is resolved that a suitable 
member be sent there tatake charge 
oz the centre at the earliest oppor- 
tunity. i 

“2, That at least rupees one hundred 
(considered to bethe least expenditure in 
case of dire necessity at present) be 
raised by subscription from members and 
sympathisers of the following centres:— 

“Benares, Cawnpore, Jhansi, Aligarh, 
Meerut, and Shahjahanpur, the sum being 
contributed equally by each centre, 

“(a) That at least a - subscription of 
annas four be realised every month 
from each member of the Associa- 


tion. 

“(b) That the above resolution is to be 
given effect to withiw the next 
two months, 
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| “3, That the meeting recognises that the villagesand labour centres with the object . 


total number of its members up to the 
present time is about one hundred, the 
following being the total strength in each 
centre: Benares 19-+ Cawnpoze .22-+Jhansi 
15--Aligarh 12, Meerut (not yet received), 
Shahjahanpur 8. 


“4, That the meeting is of the opinion 
that the following immediate steps be 
taken as regards its propaganda through 
newspapers and magazines which can be 
utilised by the members of different 
centres:— 

“(a) To set up acampaiga against the 
O.I.D. activities. 


- (b) To set up a campaign against the’ 


Bs repressive laws and measures. 
“(c) To criticise the Congress activities 

that hinder the work of the As- 
f sociation. -° -> : : ' 
“(d) To préach social’ revolutionary 

: -ideas and communistic principles: 
i (e) To collect stories, “episodes and 
~ . .°: other materials ‘for publication. 

“5 That the department of F money 
collection be at present placed under the 
‘sole charge of Nos. 2,4 and 6 subject to 
occasional supervision by the. P. O., All 
informations regarding this ‘department 
from different centres be submitted to the 
paid ‘Nos. 2,4 and 6. ` 

“That instead of 5 deparsments as men- 
tioned in the Genera] Constitutional Rules 
and Regulations, only'2 departments be 
set up at present:-— ~ - 

- “(a) Propaganda to be guided by Nos. 1, 
2 3 and 5. - 


D) Collection of funds and arms by. 


~- Nos. 2, 4and 6. < 

< “7--That°aH the General’ Constitutional 
Rules and Regulations be enforced to 
their entirety except the: 6th resolution 
which’ was accepted after amendment for 
the present.” es p i 

| “8s That every possible:-care be taken as - 
regards ` tliésecrecy of the activities of the 
Association, , a T a 

_ “9 That every district organizer should 
try his best to help the local clubs aud 
associations.started with. principles which 
may directly .or indirectly. promote the 
cause’ of revolution and to try to become 
members of the Congress and take part 
in its .activities whenever advisable put- 
ting in-view therules of the-Association. 

* 610, Phat every district organiser should 


make arrangements to visit neighbouring - 


- the 


of gaining their sympathy. . E 
“11 That to provide workers with work it 
is necessary. to divide the district activi- 
ties into threeichannels— > ~~ :- 
“(a) Village works. : . 
“(b) Secret works, : — 
“(c) Local social functions and activities 
connected with clubs and associa- 
A tions.” 4 
The Bengal Police did mot, follow up 
the clues contained in this document. It 
is unfortunate that they did not do 80.. 
This much, however, should be raid to 
explain their inaction. There was nothing 
upon this paper to show where the 
meeting of “P. 0." (Provincial Committee) 
was held and there was‘ nothing to.:show 
who were-the members. About tkat'pericd 
Criminal Investigation Department 
in Calcutta and in fact. the, whole of the 
Police force of Calcutta . were. -very 
actively occupied in the’ suppression. of 
movements connected directly with théir 
own Province..This afforded consider- 
able excuse for delay in communicating 
the arrest to the Police of this Province, 
The next witness whose evidence we 
shall consider is also an“ accomplice who 


“was. arrested in this case. A pardon was 


In 1924 he was fourteen yéars ‘old. 


subsequently tendered.to him. He is a 
Bengali youth:called Indu .Bhushan Mittra, 
He 
was then residing with his father Dr. 
H. D. Mittra, Health Officer of Shahjahan- 
pur and was studying in the High 
School at Shahjahanpur. Ram Prasad 
made his acquaintance and lent him 
books. He says; —“The effect caused by 
my reading those books was that the 
English were ruling India by force and 
by a revolt they should’ be: driven out 
of India by force”. -Ram Prasad showed 
him the rules of the Revolutionary Society. 
These are- the rules which Mr. Hamilton 
calls the “Yellow . Leaflet.’,. We shall 
Btate what they weré at a later place. 


. He also gave him a copy of the “‘Revolu- 


tionary” to read. As a result of Ram 
Praégad's conversation, the. perusal of these 
books and “The Revolutionary” he wisked 
to jein the Sogiety. Owing to his 
youth he was not accepted as a working 
member but he was employed by’ Ram 


Prasad as a person to whom letters of a 
compromising nature were: to be sest, On 


receipt, of these. leiteras . he handed 
them oyer to Ram Prasad, He knew 


| 


“that - 
“Ram Prasad by the fact that thera was 
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the letters were. intended ` for 
a special mark under the. -name of the 
“post town. “Shahjahanpur.” The letters 
were addressed to Indu: Bhushan ittra. 
-He received a large number òf letters. 

According to Banarsi Lal- the menbers 
of the Shahjahanpur Branch of tke Rè- 
volutionary Society were only Ram Frasad, 
‘Ashfaqullah-and himself. Banarsi Lel stat- 
ed that Prem Kishan, Raushan Singh, 
‘Indu Bhushan and a man' who has since 
“been -acquitted and to whom refrrence 
‘need not be made, were friends anc asso- 
ciates of Ram Prasad,’ but, that as far as 
-he kuew none of them ware members of 
the Society. Indu Bhushan Mittra has, 
-however, stated ‘that he ` considered him- 
‘self a member of the' Society and that he 


. understood that, in addition to-Ram P-asad 


‘and Ashfaqullab, Prem Kishan and Ratshan 
‘Singh were also members of the Soz iety. 
He added that -he did not know that 
‘Banarsi Lal was a member; 
has deposed that the members used-asum- 
ed- names ‘amongst -themsélves. He was 
- galled. “Rabua”,’ Ram .Pragad-- was called 
“Anant Parkash” and othér names: Ash: 
faquilah was called “Kuanwarji” of “Wersi”: 


He introduced the nanies.of two other aDpel-” 


lants who, - he said, were members: of the 
party but who did. not belong bo -Saah- 
jahanpur. One of these was Manmatha 
Nath Gupta, and. the’ other was “nami 
Kishan Khattri, He said that: these en 
used to ‘visit Shahjahanpur. Manmatha 
Nath -Gupta‘is a youth who “resides in 
Benares and was studying. there -in a pri~- 


. vately managed school in which Damciar 


Sarup.was.a master. .Manmatha Nath 
Gupta was known under’ the’ name of 
“Nawab.” Ram Kishan Khattri. 
young -man from “the- Central Provinses. 
- He is a resident of Ohanda. He has stazed: 
that he has now become a religious asce ic.. 
He was known. under the name of “Garga 
Ram.” 
vince was to be divided into revolutionery ` 
centres each with head-quarters.  Accord-* 
ing to ‘the ‘prosecution there -was a centre ’ 


in Benares’ to which belonged -Rajencra’ 


‘Nath Lahiri appellant, Manmatha Nath, 


Gupta, Ram Nath Pande appellant, ’ Faj - 


Kumar Sinha appellant and Damodar Bart p, 


Rajendra Nath Lahiri is a man who is- 


now. about twenty-four or twenty- five years 
old.: -` He~ occupied -himself -in. Benarss 
partiy asa student at the Hindu Universi r 


tt 
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‘and partly assisting in a shop “belonging 


Banarsi Lal . 


. i£ a. 


.According to. Eż. P-1938- the P-o-” 


rot 
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to his brother. The „Shop is a medical 
dispensary: known as “Star & Co,” Man- 
‘matha Nath Gupta has already been de- 


“scribed. Ram Nath Pandeis a schoolboy 


at Benares.. Raj Kumar Sinha is a resident 
‘of Gawnpore but at that time’ he was read- 
‘ing as a student-in-the’ Central Hindu 
College. He is now a man of about twenty- 
one years of age. Damodar Sarup was a 
master at the Kashi Vidya Pith, a privately 
conducted school in -Benares: Manmatha 
‘Nath, as has. already been” stated, was 
studying at this school. .W6 have had ‘to 
consider ‘certain “facts. about Damodar 
Sarup, although he has not been-convict- 
ed’ in this case;- He has neither been con- 
victed nor acquitted. From the com- 
mencement of proceedings he starved him- 
self. with: the result that his health 
became so seriously affected that it was 
not considered- desirable to-proceed with 
the case against him.. We do not consider 
that the fact that he. has’ deliberately pre- 
vented a decision by his own act, is a 
eufficient reason’ for ignoriug. his connec- 
tion with the case, But we shall, as for 


. a3 possible, avoid'an expression ‘of opinion, 


as to his guilt or. innocence. ` We: have 
kere to add the names of two other per- 
sons. Parnawesh “Kumar Ohatterji is one, 
Heis a youth residing in Jubbulpur who 
has been convicted and has appealed but 
who has subsequently” ‘withdrawn his .de- 
fence, The other is Kunwar Bahadur who 
ig one of the’ witnesses. ‘He isa young 
man” who has not been prosecuted, a great 
friend of: Banwari Lal. ` He has given evi- 
dence against Banwari Lal. “Although he 
kes not ‘been prosecuted, he is on his own: 
showing an accomplice. He” sympathised , ; 
with the ‘movement and used to receive. 
letters and money-orders ' on behalf: “of: 
Banwari Lal. - : 
When Parnawesh ‘Kumar Ohatterji was | 
arrested a. post card (Hx. P-171) was found ` 
in‘his possession, It is- dated the llth 
November and was received in Novembér 
1924,” The pene is a translation of ita - 
contents:— : 
“Dear Parnawesh,- KA 
“Just received your letter, ` * From reads ` 
ing your: last ° letter it seems that ‘your - 
mind is still full of remorse.” ‘Dear’ Par: . 
nawesh, this is- not right.--My condition 
has ‘become -similar- on looking at the 
circumstances. But a faint light of hape : 
has appeared amide’ hopaleatieshy E 
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_ “l have secured, one. carpenter who “will 
“prepare the thing. But I have not yet 
told it to Kashida. Remember that he 
is to be paid his labour and expenses. 
One will be prepared within nine or ten 
days. But I have nothing with me. 
‘However, I shall.manage anyhow to pur- 
chase: the first one. 1 am thinking what 
‘will happen next. I want to have your 
advice'in the matter. You are a business 
man, So I write to you about this petty 
matter. Hope you will not mind it. It 
is useless to speak to Kashida—because he 
too is penniless. Do not forget to write 
how your work. is goingnow. If no work 
has been accomplished ;write to me any- 
thing. I take delight in reading your hand 
writing. My love to you. a 


PA 


E A Anil.” 
„-We find this post card to have been 
in:the handwriting of Manmatha Nath 
Gupta.” ; 
` Kunwar Bahadur has deposed that it 
was a practico among the conepirators to 
veil their meaning by the use of expres- 
‘gions which’ meant something definite to 
thé recipient that was not borne out by the 
swords, -He says:— : 
_.“Banwari Lal read out some of the letters. 
Tremember the expressions. How is mother? 
Father is passing. through station, meet 
him there. Banwarsi Lal explained that 
‘How is mother’ meant how is the work 
of the society going on and ‘father’ was 
the Central Organiser. He was the Oentral 
Organiser of the Revolutionary Society.” 
-It is a fair inference apart from Kunwar 
Bahadur’s evidence that these documents 
have an inner: meaning. It is not clear 
what the reference is to the “carpenter” 
who is to “prepare the thing.” It is, 
however, noticeable that-some six. weeks 
after this post card was received the ‘“Re- 
volutionary” was circulated, and it is in 
evidence as will be seen later that funds 
‘were required for the printing. The refer- 
ence to the “carpenter” may bə a reference 
to the. printing of the “Revolutionary.” 


Subsequent evidence will show that both - 


Manmatha ‘Nath Gupta: and Parnawesh 
Kumar Chatterji were on what may be 
called the sécretarial staff of the revolu- 
tionary organisation. - 

On the 28th November, 1924, Rs, 10 were 
sént by money order (Ex. P-96) to Banwari 
e _Lal in the name of Kunwar Bahadur from 
Qawnpore, The name of the remitter is 
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signed N. Prasad. We find it proved 
that the handwriting of the money-order 
is that of the appellant Suresh Chandra 
Bhattacharji who signed the money order 
as N. Prasad. Suresh Chandra Bhatta- 
charji is a man who is now about twenty- 
eight years of age. He resides in Cawn- 
pore where he works as Assistant Editor 


_of a newspaper. 


On the 25th December, 1924, to Bamrauli 


dacoity took place. We shall refer to this 


dacoity later grouping it with the other 
dacoities. On the 2nd January, 1925, a 
money order for Rs. 15 was sent to Kunwar 
Bahadur-on behalf.of Banwari Lal from 


Dasasumedh, a quarter of the Benares City. 


It puported to be sent by Kashi Nath 
Bajpeyi of Benares. We find it proved 
that the handwriting on this. money-order 
was that of Rajendra Nath Lahiri. Banarsi 
Lal has deposed that at the end of 1924 or 
the beginning of 1925, that is to say, 
directly after the commission of the 
Bamrauli dacoity, the following incident 
occurred. We give itin his own words:— 

“When I again met Ram Prasad it was 
that he came to my house. He gave me’ 
some ornaments mainly silver and gold. 
He told me to melt them, sell the metal 
and give him the proceeds. He gave them 
to me as I hada sarrafi shop. I didso and 
sold the metal for some Rs. 500. It was the 
end of 1924 or the beginning of 1925. He 
did not tell me where he had -got the 
ornaments nor did I ask. - ; 
- “When I next saw Ashfaqullah I told him 
about this and hesaid the ornaments came 
from a dacoity and Rs.500 cash had also 
been got. I did not ask for particulars nor 
did he give any. Hedid not name any 
of the perpetrators save Ram Prasad and 
himself,” e Shs S72 

As has already been stated the “Revolu< 
tionary” was circulated between the 28th 
and the 3lst January, 1925. Kalka Prasad; 
Sub-Postmaster of the Kamacha Sub-Post 
Office, Benares City, has proved thaton the 
21st January, 1925, five registered packages 
were posted from Kamacha: one was'address- 
ed to Gopi Nath Shukla, Cawnpore, the 
second was addressed to Banarsi Lal Kokash, 
Shahjahanpur, the third was addressed to ` 
Parnawesh Chatterji, Jubbulpur, the fourth 
was addressed to Kunw&r Bahadur Srivas- 
tava, Rae Bareli, and the fifth was addressed 
to Kundan Lal, Sitlaganj, Partabgarhe Dis- 
trict. He has proved the despatch’from his 
registers, Jt isin evidence that the receipt, 


~ [106 I, 0.71927) 


‘for the -first package was, given bya man 
called Suraj Bali on behalf of Gopi Nath 
on the 24th January, 1925. That receipt 


‘is Ex. P-53. The receipt for the second. 


package was given by Banarsi Lal, the 
~accomplice, onthe 23rd January, 1925. That 
receipt is Ex. P-17, 
third package’ was given by’ Parnawesh 
Chatterji, the appellant, on the 23rd Jan- 
uary, 1925. That receipt is Ex. P-134. The 
.Teceipt for the fourth package was given by 
Kunwar Bahadur, the witness, onthe 24th 
January, 1925. “That receipt is Ex. P-61. 
There is no evidence to connect the fifth 
package with the conspiraey. To under- 
stand the reference to Gopi Nath and Suraj 
Bali it is necessary to examine the evidence 
of Gopi Nath. He is also an accomplice, 
Gopi Nath, who is otherwise known as 
Gopi Mohan, is a yoing man residing in 
Oawnpore who makes his living as a private 
tutor. He has- deposed that he wasan inti- 
mate friend of Ram Dulare, appellant, and 
of Suresh Chandra Bhattacharji, appellant, 
and he. worked for Ram Dulare, who to his 
knowledge was a member of the revolu- 
tionary party asa recipient of letters in the- 
same manner that Indu Bhushan worked for 
Ram Prasad. These recipients of letters 
are ' known amongst the revolutionaries 
as “post offices” or “post boxes.” Now 
we have it from an independent wit- 
ness Suraj Bali that he received this 
"package which was addressed to Gopi 
Mohan, and Gopi Mohan's evidence indicates 
very clearly that this package contained 


copies’ of “The -Revolutionary”: Banarsi | 


Lal -definitely states ‘that his package con- 


tained copies of “The Revolutionary.” In- 


respect of Parnawesh Ohatterjithere is no 


evidence that his package contained copies. 


o0f “The Revolutionary.” Kunwar Bahadur, 
however, has deposed that his package con- 
tained copies of “The Revolutionary.” Ba- 
narsi Lal has deposed that he assisted in 


distributing the copies of “The Revolu-' 


tionary.’ There are avery large number 
of witnesses who proved the. distribution 
of “The Revolutionary” in these Provinces, 

We have here to consider the authorship 
of “The Revolutionary." The learned 
Judge Mr. Hamilton has at his original 
page 100 of his judgment discussed this 
question and has arrived atthe conclusion 
that Sachindra Nath Sanyal, who has not 
appealed, was the author of “The Revolu- 
tidnary.” Pandit Jagat Narain has argued 
before this Court in favour of the conclusion 
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that Sachindra Nath Sanyal was the author 
of “The Revolutionary.” We consider 


that it is established. on thé evidence that 
Sachindra Nath Sanyal was the author of 


“The Revolutionary.” The pointis of no 


importance as against him as he has not 
appealed, arid the point is of practically no 
importance as against the appellants, On 
our findings it is established beyond reason- 


‘able doubt that “The Revolutionary” was 
‘issued by some of~the conspirators in 


furtherance -of the purposes of the con- 
spiracy, and as faras the appellants are 
concerned it isof no importance who was 
the author. On the 6th February, 1925, 
Rs. 10 were sent by money order to Kunwar 
Bahadur on behalf of Banwari Lal from 


_Dasasumedh by. a person who called him- 


self, K. P. Srivastava (Ex. P-95). We find 
that the handwriting on the money-order 
is that of Rajendra Nath Lahiri. On the 
19th February, 1925, Rs 15 were sent by 
money order to Kunwar Bahadur on behalf 
of Banwari Lal. The money-order Ex. P-94 
was sent again from Dasasumedh by’ a 
person who called himself K. P. Srivastava, 
We again find thatthe handwriting was 
the handwriting of Rajendra-Nath’ Lahiri, 
“On the 25th February Sachindra. Nath 
Sanyal was arrested in Oalcutta. He was 
subsequently convicted by Courts in Bengal. ` 
As-we have stated already he has not ap- 
pealed in this case.. On the 9th March, 
1925, the Bichpuri. dacoity was committed 
and on the 24th. March,.1925, the, Dwarka- 
pur dacoity was committed. .We shall refer’ 
to these dacoities in their places. At the 
end of June or the beginning of July, 1925, 
Banarsi Lal deposed that he saw Rajendra 
Nath Lahiri in Ram Prasad’s house in Shah- 
jahanpur. At the end of Jutyor the begin- 
ning of August 1925 Manmatha Nath Gupta 
and six or seven other men arrived accord- 
ing to Banarsi at Shahjahanpur. Ram Pras 
sad told Banarsi to provide them with 
had not room -in 
his own house but took a house from’ 
a certain Kishan Lal, Kishan Lal ‘corrobos 
rates this fact. These men are stated by. 
Banarsi Lal to have been Manmatha Nath 


_ Gupta, Rajendra Nath Lahiri, Banwari Lal;: 


Makundi Lal and others. This is the first’ 
occasion on which reference has been made 
to Makundi Lal appellant; Makundi Lal 
is a mangyho is now over thirty years of age, 
He apparently does no work. He resides in 
Aurayya in the Etawah Distrigt. On the 
8rd August; 1925, -Makundi Lal sent from - 
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Shahjahanpur a {money order Ex. P-378 
to his‘wife Lachmi Bai who was then living 
in Benares. Upon the coupon which was 
to be kept by the. addressee he wrote “I am 
. well. It will take one week more. Your 
well-wisher Makundi Lal. Do-nos; be anxious 
at all.” Shortly before the 9th of August, 
1925, these men left Shahjahanpur with Ram 
Prasad and Ashfaqullah. On the 9th August, 
1925, the train dacoity was committed. 
This will be referred to in . another place. 
__After Mr. Horton “was putin charge of 
the investigation his attention was attracted 
to‘Shahjahanpur as he had heard that some 
of the. notes stolen -in the train 
dacoity had been -traced there. Sus- 
picion fellon Ram Prasad and it was subse- 
quently stated that Indu Bhushan was sus- 
pected--of ,being his “Post Offics.” In con- 
sequénce Mr. Horton got into communication 
with Khan Sahib Idris‘Ahmad, Head Mas- 
ter of the Shahjahanpur High School, in 
whichIndu’ Bhushan was studying, and 
arranged with Khan Sabib Idris Ahmad that 
he should open letters addreesed to Indu 
Bhushan, take copies of the con.ents, reclose 


- . the letters;. deliver them to Indu- Bhushan 


and inform thè Police of what the letters 
eohtained. _Khan Sahib Idris Ahmad com- 
plied with these instructions... Letters were 
intercepted. The contents of the following 
haye been placed upon-the record. Exhibit 
P-138-A. aw: É 

~ This is. dated the 4th September, 1925, 
It bore the post mark of Dasasumedh. It is 
as follows:— ` a Se 
“My. dear. friend, : , : 
: “Yours of the lstinstant. I sent the ‘in- 
troduction letter already. I think by this 
time you have received them. I_ have 
written to Kali Babu tocome atthe time. 
He will come no doubt. - aa L 
“You have not written anythjng -about 


_ Lalaji. E am really surprised, There is - 


no able man. to.. represent No.. 7 and me- 
thinks he is the fittest man and hehas got 
resources in that -side too. -Hə will be able 
to have his assistants in a short time in that 
side. I proposed to him and he-s ready. 
Now heisanxious to goto the assembly. 
' If Ido not take him with me he will be 
wounded, and he has been already wounded 
by. some persons. , I am now ina false -posi- 
tion, If you donot object I shall. take him 
` too with me... -= = a a. 

“Please reply sharp, I.am.real]y-angious, 
„has not. yet left—he. hopes to in a 
phort time, " Bidyarthi. (Bidyarthi) (name 


i 
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not intelligible) has come back from his 
place with an excuse. When I meet youl 
shall tell you everything. Do not use the 
name in which you generally write tome 
and others. It has come into the notice of 
interested persons: change it and use some 
other name. | : 

- Yours, ` 

Jawahir Lal.” 


“Exhibit P.140is as follows:— 


_ “My dear brother, 


“Arrived here safely. lam enjoying 
If you want to see me, come 
‘as sharp as you can, for perhaps I will 
have to go to take my landed property with 
in a week. . 
“Enquire me freely at Pt. Atmaswarup 
Ji's Guru Mandal. .My B., O. to you and 
all my friends.. The atmosphere of this 
place is also allright. : 
“Please come very soon., 


Hardwar. 


_ Yours,. = 
ce (Sd) Narendra.” 
Exhibit P-141: Le ee 

- | “Yaisbya Orphanage, Meerut.” 
: __. Dated $th September, 1925. 

“My dear brother, i l 
` “Everything is all right. All arrange- 
‘ments about the Executive Committee of the 
Orphanage are complete, The Updeshak at 
‘Lahore has promised to attend the function, 
You are requested to intimate to your 
friends to put up in various Dharamshalas. 
Jain Dharamshala is in the way to the Rail- 
way Station. Dharam Das Dharamshala is 
just near the clock tower and Ganga. Rai’s 
Dharamshala is near Queja Ganj. . 

“The place of the function has been 
after due deliveration: fixed at my own 
‘place, : ; . 

f ; Yours, | 
Supdt. V. 0." 


.- Here the heading “Vaishya Orphanage, 
Meerut” was -apparently a printed leading. 
The word “ Updeshak ” means lecturer, 
“Queja Ganj” probably means Qaisarganj, 
a well known quarter of Meerut, 3 
_ Exhibit P-142 undated received on the 
12th September is as follows.:— `- 
- “My dear brother; = ` < E 
' “Received your kind favour. Iam enjoys 
ing sound health. ‘Do snot be anxious for 
meso much, kindly mind well I will-not go 
without taking your permission, But come 
as soon as possible.:Up to this time, 1 
have not, taken visit-of him-(My Guru): 


he will come to-day or-to-morrow morning, 
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“After meeting him I will settle whether 
I will have to go to take my property or 
not. If he will order me to go with him to 
take my property, my position will be very 
awkward, Still anyhow I will detain. But 
you must come on 16th morning here. 

“(You must start by Dehra Dun. Mail on 
15th night} I will be on-station platform on 
that morning. Mat rt 

Tell my B. O. to my friends. 

Yours, 
- Narandra.” 
_ It will be remembered that all these 
letters were letters intended for Ram Pra- 
sad, Mr. Horton further received from a 
Police informer whose name he preferred 
not to disclose Ex. P-483. This is as fol- 
lows ;— ‘ 

Shahjahanpur, 

: 8th September, 1925. 

“My dear Undel, 

“Weare all right. . Perhaps you are aware 
-of the fact that the shradha ceremony of our 
‘grandfather will be celebrated on the 13th 

instant (Sunday) and your presence is 
quite necessary,’ consequently I request 
“you to reach No. lon the fixed time and 
oblige. S AN 
| TT Yours as ever, 
mn i Rudra. 
._ “P. 8.—Kindly start on the 12th instant 
direct for Delbi and from. there you can 
get the train very easily. You will find me 
in the Orphanage.” 

This letter is proved to bein the hand- 
writing of Ram Prasad. At the same time 
the Calcutta Criminal Investigation Depart- 
ment were intercepting letters. - They were 
intercepting letters that were being des- 
patched to K. O. Guha, Engineer and Con- 
tractor,-48 Sankaripara Road, Bhawanipur, 
Oalcutta. They took copies of the contents of 
these letters and photographed them.. Three 
important letters of this ‘class were Exs. P- 
210, P-211 and P-212 which are translations 
of Exs. P-200, P-202 and P-204.K. O. Guha 
gave evidence He denied all knowledge of 

_ any of these letters and said that he had never 
received them. A relation of his called P. 
0. Guha, astudent in Caleutta, has stated 
that he used to take these letters ‘which 
were addressed to K. O. Guha and deliver 
them to persons whorh he couldnot identify. 
He said that these two persons had met 
him og the road and that he agreed to. 
hand them letters addressed to Mr. K. O. 
Guha for payment. He received twenty to 
twenty-five.rupees, and handed over the. 
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“my son 


‘741 


P.212 are clearly three of these letters. The 
letters were in Bengali. It is proved fromthe 
photographs of the letters and the envelopes 
that they are inthé handwriting of Rajendra 
The following are. the 


MES - Exhibit -P-210, © 
- “To my-dear,: : 
“It is very. wrong of you, brother, that 


-you did not write any letter- since you left 


long time.agd. Iam very angry with you. 
However, if you reply to this letter soon, 
the degree of my anger will lessen a bit, 

“You did not write anything whether the 
‘sarees had been purchased and if you 
had received the ‘sample’ phials of the 
medicine. I cannot express how much 
anxious the mistress of the house has been 
for the sarees,” Perhaps you and Kamini 
Kaka will both be sorry to learn another 
news, Aunt’s sickness has increased much. 
She -may be somewhat relieved if you can 
send Kamini “ Kaka” immediately on 
receipt of thia letter with leave for two 
weeks, -In case Kamini Kaka cannot, 
come then you yourself come very soon 
with all the news of ‘your house. If you 
have already got the ‘sarees’ then don’t 
forget to bring them, and if not, come with- 
out them, Please see, brother, that you 
don’t forget to bring the text books of 
‘for which money was already 
given by me. The progress of the boy's 
school has been daily on the increase yet © 
the boy is going without books, I am 
all right, how are you all?. My hearty love 
to you. Immediately on receipt of this 
letter, you come yourself or send Kamini 
Kaka, you should bring with you the 
travelling expenses both for coming and 
‘going back, the condition of the aunt is not 


good, don't make much delay in coming, 


The end. h 
g ` Your Nitai Mama(Your 
maternal uncle Nitai). 
Bhawanipur, . | 
f ard’ September, 1925, 
“Post mark: _ 104. m. - 
Dasasumedb, Calcutta.” 
“9nd September, . ih 
12-30 P. M., 
Bena.” 


.. Exhibit P-211. 
“To my dear, 
` 4th Septeniber, 1925, 


_ 4 informed you about aunt's illness. about 


‘Pda 


‘a day or two back. I wrote you to come 
immediately on receipt of that letter but 
now I find that it will do if you come after 
a few daysmore. Therefore ‘Kamini’ Kaka 
or you must reach here by the 10th of 
. this month. Mind that there be heavy 
loss in case you don’t come. See, brother, 
that you do not forget to bring with you 
the articles, as asked for in the previous 
_ letter, viz, the text books of my son, the 
~ ‘sarees’ of my wife, and the ‘sample 
vhials’ of medicine. If you cannot 
‘bring the sarees and sample of medi- 
‘cine then you must reach here by that 
date with all news of the house. The 
“pecuniary condition of your brother (the 
writer) is known to you hence don't forget 
to bring with you the travellin g expenses 
` for coming and going back es also some- 
j thing extra for pocket’ expenses. .The con- 
dition of my daughter -is not good. My 
wife is doing well. Shall be glad to learn 
oo welfare, My namaskar to you. The 
“ end, 
Yours most-obediently, 
(Sd.) Nital. 
Bhawanipur, 
5th September, 1925, 
10 AM, 
Calcutta,” 


“Post mark:” 
Dasasumeth, 
4th September, 1925, 
12-30 P. Mm., 
Benares. 
Exhibit P-212, 
‘7th September, 1925, 
“Brother, 
“I am in receipt of your reply to my first 
letter. It is a matter of regret that you have 
not been able to understand the purport of 
my letter. Ihave written you another letter 
-if even inthat my idea has not been clear 
itis for this. reason that I sit to write 
again. ; 


“At present it may be managed without 
the ‘sarees’, You or ‘Kaka’ should 
reach here by the 10th instant. There is 


a meeting. Inthat the presence of either 
you or ‘Kaka’ is desirable. In that meeting 
there will be discussions on many import- 
ant matters. Oneofyou must come. 


“To day is 7th, you will probably get 
the letter on the 9th, if you start that day 
you will be able to reach on the 10th: Tt 
will do ifsyou reach by the express which 
arrives at Moghulserai in tha night of the 


RAM PRASAD D. BMPEROR. 


108 È 6, 19277 


10th. Iam well, and shall be glad to learn 
your welfare. My love to you. The end. 


Yours, 
(Sd), Nitaichand,” 
Post Mark: o> 
Dasasumedh,_ - 
8th September, 1925, 
12-30 P.M, < 
- Benares. 

Asa result of observations made cn these 
-letters Mr. Horton surmised that a meeting 
of the Provincial Central Committee of the 
society would take place on the premises 
of the Vaishya Orphanage, Meerut on the 
13th September, 1925: He accordingly 
despatched Sub-Inspector Brahma Singh, 
an officer attached to the Criminal Investiga- 
tion Department, to Meerut requesting the 
Superintendent of Police of Meerut to 
depute some one (not a Police Officer) to 
accompany Sub-Inspector Brahma Singhon 
his duties in Meerut to show him his way and 
to be ina position to corroborate bis state- 
ments. The Superintendent of Police at 
Meerut deputed.a Jat -called Pheru Singh 
to accompany Sub-Inspector Brahma Singh. 
The main duties of Sub-Inspector Brahma 
Singh were to watch the Vaishya [Or- 
phanage and observe whether there was 
anything in the nature of a clandestine 
meeting there, and if so, who were taking 
partin it. Sub-Inspector Brahma Singh 
reached Meerut on the 13th September, 
1925, at 8 a.m. He went to the Assistant 
Superintendent of Police at Meerut and was 
given Pheru Singh to accompany him. 
Pheru Singh took him to the Vaishya 
Orphanage. The two men remained out- 
side the main gate of the Orphanage and 
maintained a strict observation on the 
premises taking careto keep themselves 
unobserved. They did not always remain 
together. One or the other occasionally 
left to get food or for other purposes, 
Nothing was observed during the day of the 
13th September, until shortly before sunset 
when eight men came out of the residential 
quarters of Vishnu Saran Dublis appéllant 
who is the Superintendent of the Orpha~ 
nage and took the main road to the north. 
They returned in about an hour and a 
half, .At that time both Sub Inspector 
Brahma Singh and Pheru Singh were 
present. Among these eight men were 
Ram Prasad, Rajendra Nath Lahiri, 
Damodar Sarup and Vishnu Saran Dublis,- 


‘Sub-Inspector 


away Ram Prasad was 
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After these eight’men had re-entered the 
residential quarters of Vishnu Saran 
Dublis, Sub-Inspector Brahma Singh and 
Pheru Singh went away. Next morning 


Sub-Inspector Brahma Singh arrived first 


and remained watching outside the gate. 
About 64.m. before Pheru Singh arrived 
Brahma Singh saw Ram 
Prasad and Rajendra Nath Lahiri come 
out of the Superintendent’s residential 
quarters, stop outside a few moments and 
re enter the quarters. Pheru Singh was not 
present at the time. When Pheru Singh 
came Sub-Inspector Brahma Singh went 
away for a short time. While he was 
seen by Pheru 
Singh to leave the Superintendent's quarters 
and go towards the city. He did not return. 
After Sub-Inspeector Brahma Singh had 
returned Sub-inspector Brahma Singh and 
Pheru Singh saw at about 10 A. m., two 
other men coming from the direction of the 
city and going intothe Superintendent’s 
quarters. One of these men was. the 
appellant Suresh Chandra Bhattacharji. 
Sub-Inspector Brahma Singh went away 


again to get some food. While he was 
away Pheru Singh saw Suresh Ohandra 


Bhattacharji leaving the quarters with the 
same man. They did not return. Sub- 
Inspector Brahma Singh left at 4-30 P. m., 
to go to the Railway Station. Pheru Singh 
remained. After Sub-Inspector Brahma 
Singh had gone at about 5 p.m.. five men 


‘came out of the house one of whom was 


Rajendra Nath Lahiri. They did not 
return. In addition to the evidence of 


. Sub-Inspector Brahma Singh and Pheru 
“Singh there isthe evidence of Sheo Oharan 


Singh, a joint Secretary of the ‘Vaishya 
Orphanage, which proves that there was no 
meeting of any committee connected: with 
the Orphanage on the 13th or 14th Septem- 
ber, 1923. Balapat Rai, a Travelling Ticket 
Inspector, proves that a man returning 
from Meerut required an’extension ticket 
and that that man gave his name as 
Damodar Sarup. Head Constable Iftikhar 
Uddin, Police Constable Sarju Dayal, and 
Sub-Inspector Hari Kisban have given 
evidence which shows that Suresh Chandra 
Bhattacharji who was at that time under 
Police surveillarfee went to Meerut on 13th 
September, 1925, arriving there at 7-30 a. m. 
on the 14th September, Suresh Chandra 
Bhattacharji admits that he was in Meerut 
that day. 

Mr, Horton considering that the evidence 
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justified the issue of - warrants ‘issued 
warrants for.the arrest-of certain persons 
on the 24th September, 1925. As a result 
arrests were made on the 26th September, 
1925, of the following appellants—Govind 
Charan Kar, Ram Prasad, Manmatha Nath 
Gupta, Suresh Chandra Bhattacharji, Ram 
Dulare Trivedi, RaushanSingh and Vishnu 
Saran Dublis. -Other warrants were not 
executed as the persons named were not 
found. No warrants were issued for the 
arrest of Prem Kishan Khanna but- the 
Shahjahanpur Police arrested him as a 
result of what transpired during the search 
ofthe house of Ram Prasad. ; 

No previous reference has been made tø 
Govind Charan Kar. It is not proved that 
he visited either Shahjahanpur, Benares or 
Oawnpore. He is a Bengali from the 
Dacca District in Lower Bengal andisa 
man now of about. thirty yearsof age. 
some weeks prior to the date of the train 


_dacoity he had been residingin the Ram- 


eshwar Hindu Hotel in the Aminabad 
Quarter of Lucknow under the false name 
of D. N. Chaudhuri. He professed to bea 


-commission agent for the sale of German 


razors and other goods. Jadu Nath Singh, a 
studentinthe Church Mission School, Luck- 
now, was living in the same hotel. Govind 
Charan Kar approached this boy, and lent 
him books containing revolutionary ideas. 
Jadu Nath Sen became a ‘‘Post Office” for 
Govind Oharan Kar. After the commis- 


sion of the- train dacoity Jadu Nath Sen, 


‘became frightened. He told his school 
master Jagannath Prasad certain facts as to 
what had happened and as a result there 
was communication with the authorities 


and a warrant was issued for the arrest of ° 


Govind Charan Kar. Hè was arrested by 
Sub-Inspector Ashfaq Hussain at 8 a.m., on 
the 26th September, at the dispensary of a 
certain Dr. Lahiri close to the Aminud- 
daula Park. Oertain aricles were found 
upon him. One was a fountaia pen ofa 
make known as the “Apollo” fountain: pen, 
This pen as will be seen later is proved to 
be the property of Rajendra Nath Lahiri 
aud its possession connects Govind Charan 
Kar with Rajendra Nath Lahiri. After the 
arrest of Govind Oharan Kart he was taken 
to his room in the Rameshwar Hindu Hotel. 
Many articles were found in theroom the 
most . important of which was a printed 
pamphlet Ex. P-230 which was found 
ina cupboard in the room., This is the’ 
pamphlet which Mr. Hamilton. calls the 


For ` 


Add 


Yellow Leaflet, Itig printed on six pages 
ofyellow paper. It bears no mark of any 
printing press; - 4 ae 


- The contents areas follows:— . 
“The Hindustan Republican Association. 


A | “NAMR— 
` “The name of the association shall be the 
‘Hindustan Republican Association. 


- . _ “OBJEOT. 
| “The object of the association shall he 
to establish a Federated Républic ‘of the 

. United States of India by an organised and 
armed revolution. . 
. “The final form of the constitution of 
the Republic -shall be framed and declared 
by the representatives of the people at the 
time when they will be in a position to 
enforce their decisions. ` 
“The basic principle of the republic shall 
_be universal suffrage and the abolition ofall 
systems which make any kind of exploitation 
of man by man possible. . 

“Constitution: Governing Body:— 

“The governing body of the association 
bhall be the ‘Central: Council composed of 
the representatives of-every Province of 
India. All decisions of the Central Council 
Shall be arrived at. by unanimous consent. 
The Central Council:shall be vested with 
. absolute powers. 

“The principal function of the Central 
Council shall be to supervise, adjust and 
co-ordinate the activities in the different 
“Provinces of which it shall have full know- 
ledge... , ; f i 

“The Central, Council’ shall §be in direct 
charge of the work to be carried on in 

e countries outside India. | f 

Provincial Organisation:— 

_ “There shall bea committee ordinarily 
of five men representing the five 
different departments of the association 
in every Province which shall regulate all 
the activities of the association in the 

rovince. : | 


_ “All decisions of the committes -shall be 


arrived at by unanimous consent. - 
= “Departments. - 
- “Every provincial organisation shall have 
the following departments:— 
_ “ly Propaganda. 

“2. Collection of men. 
| ‘3. Collection of funds and terrorism. 
e “4. Collection and storage of arms and 
amunitions. EME Bu a 
g5. Foreign connection. 
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“l, Propaganda shall be carried on. 

_“(a) by an open and a secret press, 

“(b) through private conversations, 

“(c) through public platforms, 

“(d) through . a system of organised 

Kathas, and, . f 

“(e through magic lantern slides. s 

“2, Collection of men shall be done by 
organisers in charge of different districts. - 

“3. Funds shall be -collected generally 
by means of voluntary subscriptions and 
occasionally by contributions exacted by 
force. -In extreme cases ofrepressions by 
agent or agents of a foreign Government 
it shall be the duty of the asseciation to 
retaliate in whatever form it shall consider 
suitable. : 

“4. Every effort shall be made to arm. 
every member of the association; but all 
stored at different 
centres and be used according. to the 
directions of the Provincial Ocmmittee 
only. 

“No arms shall be removed from any 
place in the district or used without the 
knowledge and the permission of thé dis- 
trict organiser or the officer in charge- ot 
this department. 

“5, Foreign connection :—This depart- 


-ment shall carry on its work under tke 


direct orders from the O. C. : 


District organsier ¿—His duties:— ; 

“The District organiser shall: be in” 
sole charge of the members of bis district. 

“He shall try to start branches of this 
association in every part of his district, 
In order to have efficient recruitment he 
should keep himself in touch with the 
different public bodies and institutions in 
his district. od 

“The district organisers shall be sub- 
ordinate in every way to the Provincial 
Committee who shall supervise and direct 
all their activities. ` 

“The district organisers must see that. 
the members are divided into separate 
groups and the different groups do not 
know each other. 

“So far as possible the district organiser 
of any Province must not know the activi- 
ties of each other and if possible they must 
also not know each other*by person or by 
name. . 

“No district organiser shall leave his 
informing his. 
superior. E 5 
“Qualifications of a district organiser... 
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“I. He must have the fact and the 
‘ability to guide and handle men of differ- 
‘ent temperaments, -' 

“2, He must have the abairt grasp 
political, social and- economical problems 
of the present day with special reference 
to his motherland, 

“3. He must be able to grasp the spirit of 
‘the history of India, with special reference to 
‘the particular, civilization which India has 
‘evolved. 

- “4,. He must have faith in the mission 
and the destiny of a free India, which 
is to bring harmony in the different spheres 
of human activities both spiritual and 
‘material. 

“8. He must be courageous and self- 
sacrificing without which all his- brilliant 
qualities will have no real value. 

. Provincial Council and Central Council:— 
*- “P. O. and C. ŒC. members must see that 
every member of this association gets full 
‘scope and ample opportunity to develop 
and -use his. individual abilities, without 
‘which the association will tend to disin- 
tegrate, : 


- “PROGRAMME, ` 


“All the activities of the association shall 
be divided into two parts:—public and 
Privats -3 
í : “  “PyBLIO:— 

“j, To start associations in the forms 
“of clubs, libraries, seva sammitis and the 
like, 

“2. To start lahon and peasant organi- 
‘gations. Suitable men must be engaged on 
behalf of the association to organise and 
‘control the labourers in the different fac- 
tories, the Railways and in the coalfields, 
and instil into their minds that they are 
mot forthe revolution but that the re- 
‘volution is for them. 

“Similarly the Kisans 
‘organised. 

“3. To start’ weekly paper in every 
Province to propagate the idea of an in- 
‘dependent Indian Republic. 
~ “4, To publish booklets and pamphlets 
‘with a view to enlighten the public as 
to the course of events and the current of 
thoughts as prevalent in the countries 
‘ouside {ndia. 

2 “> To utilise and influence the Con- 
ress -and other public activities as far as 
‘possible. - ~~ -~ 


“must also be 
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(a) To establish a ‘secret press and 
through it. to publish such literature which 
cannot easily be published openly. 

. “(b) To circulate such literature. | 

(e) To establish branches of this associa- 
tion in every part- of the country, district 


by district. 


“(d) To collect fundsin as many, ways 
as possible. 

“(2) To send suitable ‘men to foreign 
couatries where- they may gat military 
or ssientific training so that they may 
become military or scientific experts to 
take charge of armies and ammunition 
factories at the time of open rebellion, ` 

“(f) To import arms and ammunitions 
and also to- manufacture them, as far -ag 
possible, in the country. 

“(g) To remain in close touch and to 
co-operate with the Indian revolutionaries 
outside India. . 

“(à) To get the members of this associa- 
tion enlisted into the present army, 

“(4) To enlist the sympathy of the public 
to our cause by occasional retaliatory 
measures and propaganda and thus create 
a band of eympathisers, 

“MpuBERSHIP, 

ean members shall be arnie by 
organisers in charge of different districts 
in every Province. Every member must 
be ready to devote his whole time for 
the association and to risk his life if 
necessary. 

“He must obey the commands of the 
district organiser implicitly. 

“He should develop his own initiative 
and remember that the suceess of the 
association depends much on the resource- 


‘fulness, the initiative and the senseof duty 


of its individual members. 

“He must behave in a manner that may 
not ‘prejudice the-cause for which this as- 
sociation stands or may not doany harm 
directly or indirectly to this organisation. 

“No member of this association shall 
belong to any other organisation without the 
consent of the district organiser. 

“No member shall leave his station 
without informing the district organiser 

about it. 

=“ Every member must try to avoid being 
suspected of revolutionary connections by 


the Polics or public. 
“Kyery member must remember that his. 
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individual behaviour and mistakes might 
lead to the ruin of the whole organisation. 

“No member shall conceal anything 
from the district organiser as fer as his 
public life is concerned. 

“Members who will betray shall be 

unished either with expulsicn or death, 

F “he authority of punishment shall rest 
entirely with the P. O.” 

© When Ram Prasad was.arrested in Shah- 
jahanpur there was found in addition to 
other property-a letter in his handwriting 
Ex. P-41. This letter was under a pillow 
in his room and was clearly intended to be 
despatched to a person who was apparently 
Rajendra Nath Lahiri. These are the con- 
tents of the letter—. 


: ae 25th September 1925. 

“My dear brother, 

“You know that I am enjoying the pooja 
vaction, as my school has been closed. If 
you receive any news from Kali Babu, 
please inform direct to my office only call 
me to yourplace from thera'I shall start 
you need not go into detail, but to call me 
giving date. 4 
.. “ Please send the following books at the 
followiug address per registered parcel 
and under strong and well protected 
Guver. 
- “4. Indiafin Transition. 2. Mukti kon 
pathe, 3. Biplaber Bali. 4. Biplabe Chatar 
Samaj. 5. BandiJiwan Part I Hindi. 6. 
Hindustan Ghulam Kaise Bana and other 
books in English which you think proper, 
mostly of communistic ideas. These books 
will be returned aftera month. We require 
them’ very urgently. Pleasa send them by 
return. My school will open on the 29th 
instant. The address—Jagdish - Chandra 
Johiri, Olass X, Government School. 

“Tf you intend fo write me before 29 


please inform directly. How Nawab Sahib - 


is going on, please reply my previous 
letter in detail. 


Yours, 
(Sd) Rudra.” 


A When Manmatha Nath’s house: was 
searched in Renares there were found ina 
trunk in his room Exs. P-153 and P-154. 
Exhibit P-163 isa typewritten extract from 
The Revolutionary Rules. It does not con- 
tain the whole of the rules as in Ex, P-280 
but contains that portion of the rules which 
govern the behaviour of the members, 
Exhiblt P 154 is a translation in Hindi of 
Ex, 183 which runs as follows :— 
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Exhibit P-153. 

“ Rules and Regulations of the Hindus- 
tan Republican Association with neces- 
sary commentaries and annotations. 


OBJEOT. $ 
“ The object of the Association shall be 
to establish a Federated Republic of the 
States of India by an organised and armed 
revolution. -< 
. “The final form of the -constitution o 
the Republic shall be framed and declared 
by the representatives of the people at 
the time when they will be in position to 
enforce their decisions. - 
“The basic principle of the Republic 
shall be universal suffrage and the aboli- 
tion of all systems which make any kind 
of exploitation of man by man.possible. 


-“ MEMBERSHIP : Rules of— 

“ All members shall be recruited by D. 
Os. in charge of different districts. 

“ Every member must be ready to devote 
his whole time and to risk his life if neces- 
sary. He must obey the commands of the 
D. O. implicitly, 

“He should develop his own initiative 
and remember that the success of the As- 
sociation depends much on the resource- 
fulness, the initiative and the sense of duty 
of its individual member. >- -. - 5 

“He must behave in a manner that mey 
(may) mot prejudice the cause for which 
this Association stands or may not do 
harm directly to this organisation. 

“No member shall belong to any other 
(secret) organisation without the consent of 
the D. O. mi 

“No member shall Jeave his station with- 
out informing the D. O. | 
' “Every member must remember that his 
individual behaviour and mistakes might 
lead to the ruin of the whole organisation. 
He must try to avoid being suspected of 
revolutionary connéction by the Police or 
public, 

“No member shall conceal anything from 
the D. O. as far as his public life is con- 
cerned. 

“Member who will beiray shall be punish- 
ed either with expulsion or death (not ac- 


‘cording to the offence only which he has 


committed but according-to the amount of 
danger which is apprehended from him). 
“The authority of punishment shall rest 
entirely with the Provincial Council.” 
When Ram Dulare was arrested there 
was found in his room a post card Ex. Pra 
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which had been sent to him by Gopi Nath 
the approver while Ram Dulare Trivedi was 
‘at Allahabad attending a Rally of Boy 
‘Scouts. This post card refers to a letter 
from Niranjan which the writer says may 
‘be urgent but which he cannot send to him. 
‘The letter came from Bengal. On the 27th 
September, 1925, Ram Nath Trivedi was 
arrested and his house was searched. Two 
copies of this Yellow Leaflet were found at 
his house. Further there was found Ex. 
P-162.` This was in the handwriting of 


Rajendra Nath Lahiri. It is called the. 


“Twelve Points.” These are the contents:— 

“I. A ‘list of non-co-operators of the 
district: is to be prepared and their present 
‘attitude of mind ia to be studied. 

“2, Total population of the district, its 
number of villages. (including the popula- 
-tion of each village, its institutions, if any, 
number of rich men and their professions), 
‘Tahsils, Thanas, Roads (connecting other 
districts and also Roads passing from one 
-direction to the other), Rivers, Railway 
lines and stations, Railway bridges and 
river bridges, if any, (a map is to be drawn 
giving all the above informations), number 
of hospitals, their situations. ; 
_ “3. Number of Police men in each 
Thana and thechauki under it, number 


of armed and unarmed, the amount of © 


arms and ammunitions at their disposal 
and the places where they are kept. Their 
names and villages from which they come. 

“4, Ifthere is armyin the district its 
number, Indian and European, the amount 
of arms and ammunition at their disposal 
and the ‘places where they are kept. The 
names and villages of the Indian soldiers. 
- “5. The names and houses of C.I. D. 
officers, informers, and spies, their activi- 
ties, if? i 

“6. A list of arms in possession of per- 
sons in the district with description. If 
there are shops of arms and ammunition, 
their situation, List of arms and ammuni- 
tions, their owners, homes and houses. 

“7. The number of associations, samitis, 
. Clubs, sabhas, sanghas, etc. The number 
of members in each association. Their 
objects and their organisers. 

‘8. The number of schools and colleges 
and their number of students. School— 
High, Middle, Primary, Municipal, Girl and 
Night Schools. 

“9. The number of factories, their de- 
cription of products, the number of labour- 
ers in each factory, labourers in other 
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capitaliatic concerns too is to be taken note 
0 


_ “10. The number of Posts and Telegraph 
Offices, Banks, Capitalists. Their names and 
situations, number of persons employed in 
it, their names and houses. | 

“11, The number of motor vehicles with 
description, the number of boats, -bullock 
certs and other vehicles. The: names 
and houses of the owners of the above 
vehicles, : ae 
. “12. The names of Government Officers 
and their houses. The posts they hold, 
The number of Europeans (civil), their 
names and houses.” i 

After the arrest of Ram Nath Pande a 
letter arrived from him which was opened 
by Rai Babadur J. K. Mukerji, Deputy 
Superintendent of Police. This letter is 
Ex P-43. These are the contents:— 


Shahjahanpur, 
26th September, 
“Dear brother, : 
“Rudra’s (R. P.) house has been search- 
ed and he is arrested this morning. Many. 
papers and documents, lists of name ad- 
dresses including the address of this 
letter are found. A letter to you asking 
for the following books is taken by the 
Police. Hh 
“l. India in transition, 2, Mukti Kon 
Pathe, 3. Biplaber Bali, etc. 
“Be careful, 


_ (8d.) Indu.” 


Indu Bhushan Mittra admits that this. 
letter is in his handwriting. Indu Bhushan 
hes given evidence explaining how he 
came to send the letter. He says that he’ 
was present at thetime of Ram Prasad'g 
arrest and that Ram Prasad had commu- 
nicated to him unobserved by the Poliee 
Officers that he was to warn the intended 
recipient of Ex. P-41 and that he sent this 
letter accordingly. > 

On the 30th September, 1925, Indy 
Bhushan Mittra was himself arrested. Ex- 
hibit P-45, a paper in which he had written 
out himself a prospectus for a society 
which he wished to form, and a large 
amount of revolutionary literature were 
found in his house. Between the receipt. 
of Ex. P-142- and Indu Bhushan’s arrest 
more letters had arrived addressed to him 
as the Post Office of Ram Prasad and 
these letters had been opened by Khan 
Saheb Idris Ahmad and copies taken, The 
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letters in question were Exs. P-143, P-144 
and -P-145. They run as follows :—~ - 
f Exhibit P-143. | . 

. “My dear friend, a oeg 
“The orphan whom I intended to send for 

carpentry: training won't be abls to proceed 
towards the shop owing-to his engagements 
iu his house. Hither you or I must go to 
theshop. Kali Babu the proprietor of- the 
shop ‘has not sent any letter as yet. As 
soon as-he writes to start-one of us must 
go. So please decide and reply soon. If 
you have no leisure I may go a3 I will have 
ample time during my long vacation. 

< “Weare all right here quite hale and 

hearty. |. f 

“My love to you,- 

© Yours, _ 
(Sd). Mathura Prasad.” 

7 Exhibit P-144. 
“My dear brother, on ; 
“I left Moradabad in the morning and got 

down at Hathras in the evening to see a 

friend of mine. He has been suffering from 

malarial feverand has grown very weak. 

He got very angry on me because I have 

altogether forsaken him. It means that I 

did not take any work from him. He press- 


ed me very much and I have promised , 


him to take some. work from him in near 
future. He hopes to get stronger within 


‘few days. I, therefore, request you to. let 


me know 15 days beforehand the fixed date 
for the tournament and the exazt directions 
in clear language as to lead him to the 
préper place. ‘I hope to send two or three 
players at least one of whom is an expert 


‘man. He will be of a great’ use to you. 


All is well. I hope you will not forget to 
send an intimation to me. ; 
hi “ = Yours brotherly, 

(Sd) Brij Kishore or Brij Kishan.” 


. Exhibit P-145. 
. “My dear friend, 


1. “TI received your letter-to-night. Yours 


, and Kali Babu's have’ arrived et the same 


time, He has written to reach him on 26th 
morning. I think you will have my letter 
on 24th and if you can start on the same 
day -by mail you can arrive here the same 
day,.and after taking his address &c., you 
can start on 25th morning and reach him 
in time. : 

“Owing to the importance of the busi- 
ness I shall wait for. you up to 24th night, 
if youdo not come by that time3I shall start 
on 25th earlf in the morning. Otherwise 


| ean 
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we shall lose the profit ofthe business and 
hope to come back auditing the books | 
after 15 to 20 days; Inthe meantime ifyou 
coms here please see Lalaji, Nawab, and 
Quicksilver to gather everything of this 
place Quicksilver has some business which 
you will bs able to know when you ask him. 
- “Business cantres are very good accord- 
ing, to his version and others where we 
shall have large profit, Mool Ram said that 
his time of interview has not yet arrived, he 
expects the time to be at-least after 15 to 
20 days. AH i 
“Kartick is the usual time he said. He 
has taken up an employment. Quicksilver 
has gone out for a fortnight. Ifyou come 
here you ean put up with Lalaji, a good and 
suitable place for you. : 


“I have forgotten Badri'’s old address. 
I shall ask Nawab if he knows he will 
write to you in time, 

“The things which Vidyarthi brought 
have been locked up in a gentleman's room 
who is expected to come by the middle of 
next month. . 

“After my going if you come to this side 
please bring my shirt and pen from Ohau- 
dburi. A ; 

“Old Panditji is absent from this place, 
Rewah gentleman has gone to his father’s 
place and he is expected to inform every- 
thing in a short time. If he is ready Lalaji 
will write to you for the gun, please send 
it in time so that we may have them. 
Nawab Sahib is too kind to me now. He is 
all right. My grandfather is suffering from 
an attack of influenza you know. I am 
always at. trouble for these old men and 
women in my family, for these reasons I 
cannot give you my time, all ara alright 
quite hale and hearty. 

| Yours affectionately, 
(Sd.) Mathura”. 


- It is to be noted that none of these 

letters reached Ram Prasad for the follow- ` 
ing reasons. They were not delivered to 
Indu Bhushan owing to the closing of the 
school. for the Dusehra holidays until after 
Ram Prasad had been arrested. Exhibit ' 
P-143 and Ex. P-145 are shown by 
general evidence to have been sent by 
Rajendra Nath Lahiri.» As will be seen 
later Rajendra Nath Lahiri was subsequent- 
ly arrested in Calcutta in a house which 
was beingused as a Bomb factory. “Es. 
hibit P-143 would show that Rajendra 
Nath Lahiri had intended to send some 
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man unknown to Caleutta to train in bomb 
making. As this man was unable to go he 
wrote- to Ram Prasad that either he or 
‘Rajendra Nath should go. As Ram Prasad 
“was notable to answer the letter Rajendra 
Nath went. Exhibit P-145 contains two 
passages of importance. 
brings the letter home to Rajendra Nath 
Lahiri. That is the passage “After my 
going if you come to this side please bring 
‘my shirt and pen from Chaudhuri.” We 
‘have already noted that when Govind 
Oharan' Kar (known as D. N. Chaudhuri) 
‘was arrested he was found in possession of 
‘a fountain pen and there is evidence to 
which we shall advert later which proves 
that this fountain pen was the property of 
Rajendra Nath Lahiri. The other import- 
ant passage is “The things which Vidyarthi 
brought had been locked in a gentleman’s 
Toom who was expected to come by the 
middle of thé next month.” It would be 
seen that the “things” in -question weré 
two rifles and the handle ofan entrench- 
ing tool which were found locked up in a 
room which had been taken by Raj Kumar 
Sinha, After the arrest of Indu Bhushan 
Mittra a letter arrived addressed to him 
which was taken by Khan Sahib Idris 
Ahmad and handed over to the Police. This 
keni is Ex, P-147. Itis as follows:— 


a a Exhibit P-147, 
$ “My coe brother, 

“Arrived here- -sately, Don’t be- anxious 
for me.. I am enjoying sound health. The 
progress of this place is daily increasing. 
I have made connection with other college 

- students. I will.reach to my destination 
within this week. Sir, you will have to 
send for me ten rupees more after reaching 
there. -Just now reply by the following 
address, kindly tell my best compliments to 
all my friends. 

“Yours as ever, ~ 
ig : (Sd.) Narendra.” 
Chea. i a 


Ist October 1925. - 
On the back, `> . 
a address: — dar ia 
O/o M. S, Khattri, 
- . Oloth Merchant, 
Chanda.” 


+ This letter has heen ‘proved to be in the 
bandhing of Ram Kishan Khattri, appel- 
“lant. ‘It further shows that Ram | Kishan 
used" to write under the name of Narendra 
and thereby connects Ram Kishan with 
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‘Kiranda. . 


worriéd to some extent. 


rem 
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October, 1925, Raj Kumar Sinha was arrest- 
ed in Oawnpore. At the time of his arrest 
he scribbled off four letters in Bengali of 
which the Police took’ possession: 

These are they:— 


Exhibit P-309-A. 

. Dated 31st October 1925. 

“My dear Modak, s 

“Iam going. When I write this letter 
our house is being searched. My.-brother 
will come to you with this letter. . You 
will make him understand everything about 
my room. I think it.is best to have the room 
emptied now. . I have Rs. 10. with Prahlad 
Das. You will- get every information from 
Please take care, no article is 
damaged or lost.. My brother will, _ stay 
there for a day or two. My mind is very 
much disturbed about my room there. I 
shall remain extremely anxious until I get 
news about it. Now farewell. Sis 
` Raj Kumar.” 


“One of them... 


re a Exhibit P-309-B, 


- Dated 31st October 1925. 

“Brother Sushil, 

-“Allon’a sudden to: day I have to go. away 
from your midst. If I say .I ‘am ‘going to 
Jail I think you will be astonished. But it 
isa fact, I am going to Jail,: why, even that 
I do not know.. Well don't think” your 
Raju is. very anxious on that account. My 
only anxiety is that at home. mother will be 
If you can manage, 
please come to yOarapore and. console 
mother a. bit. ha enone 
cies lines scratched’ out.) ieee. ea 

Please accept my. regards. 
(Sd.) Raj Kumar. r 


Exhibit P-309-0. ` 

i ~ Dated.3lst October 1925. 

“To all my friends, ; 
_ “Brothers. All ona std den tozday Lhave. 
to go away from your midst, “why. PODERI 
you know. 

Exhibit P:309-D. . 

Dated. Bist t October 1925. 

. “To all my friends, ` 

“Brothers to-day all.on a. sudden, T ‘hava 
to go.away:from your..midst.. I ‘do -not 
know when I shall meet you: again... Accept 
my love, all of you. : 

- “Brothers. Do not forget your frieid, ; 


~.. Farewe)l then.- ; ne ee 
Raj Kutar” = ° 
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Before his arrest in Cawnpore. the Police 
‘had searched a room in Benares which he 
had taken on rent and'left locked up. 
Their attention had been drawn to this 
room by the passage in the letter Bx. P-145 
as to the things brought by, Vidyarthi. In 
this room were found a Sherwood rifle and 


a Winchester rifle and the. handle of a` 


military entrenching tool. . 

Ram Kishan Khattri had been previously 
arrested in Poona on the 18th October, 
1925. | ` 

The warrant for the arrest of Rajendra 
Nath was unserved. His whereabouts were 
unknown. On the 10th November, 1925, 
he was, however, arrested in Calcutta, in a 
house known as Dakshineshwar House. He 
was arrested at 5-30 a.m. He was in the 
house between the door and the staircase 
leading to the roof. The Police had gone 
to search the house for suspects in the 
Train dacoity case. 
ed that the house itself was a centre 
of revolutionary activities. When the 
house was searched there were found in 
it a live bomb, a cast-iron shell resembl- 
ing a mill's grenade, a lcaded ‘revoly- 
er, a pistol, cartridges, gun powder, ex- 
plosive chemicals and there were also found 
certain masks. Rajendra Nath Lahiri is 
proved to have been convicted in respect 
of the discovery of these explosives. The 
judgments convicting him have been placed 
upon the record. We consider that .we 
should not use these judgments against him 
in this case. Weare entitled to use and 
do use the fact that he was arrested in this 
house in. which there were a large number 
of explosives, The house may fairly be 
called a Bomb Factory, But we have not 
considered the judgments against him ag 
in our opinion, their consideration would 
have taken us into matters unconnected with 
the case before us, 

On the 2nd November, 1925,. there occur- 
red an explosion in Allahabad. Bhupendra 
Nath Sanyal, a younger brother of Sachin- 
dra Nath Sanyal, was then a student in 
Allahabad, He has been convicted in ‘this 
case and has not appealed. The evidence 
in respect of this explosion ie that Bhupen- 
dra Nath Sanyal had been inciting some of 
his friends towards the revolutionary party 
and that taking some of his friends out for 
a walk one day he had shown them explo- 
sives.. He gave some of these explosives to 
a friend to carry and while they were walk- 
ing there was an accident and his friend 
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was severely burnt. On the 11th December, 
1925, Parnawesh Kumar Chatterji was 
arrested in Jubbulpore. Two important 
drafts were discovered in his possession. 
These drafts were Ex. P-166 and Ex. P-167, 
They. are also variations of the revolution- 
ary rules (The Yellow Leaflet) There is an- 
important variation in Ex. P-166 for, whereas 
Ex. P-280 states that- funds, should be 
collected generally by means of voluntary 
subscription and occasionally by contribu- 
tions exacted by force, Ex. .P-166 states 
“funds should be collected generally by 
means of voluntary subscription and oc- 
casionally by robberies, 7. e., when subscrip- 
tions are not coming or a large sum of 
money is required instantly which cannot 
be had by voluntary subscription.” Exhibit 
P-166 and andjIix. P-147 are for the most part 
typewritten. There are some interlineations 
in handwriting. There was also discovered . 
in the possession of Parnawesh Kumar 
Ohatterji a Corona Typewriter. We are 
satisfied that Ex. P-153, Ex. P-166 and Ex. 
P,167 were all typewritten from this Co- 
rona Typewriter. The connection between 
Manmatha Nath and Parnawesh Kumar 
Ohatterji is further shown by the fact that 
Ex. P-171, the post card in the handwriting 
of Manmatha Nath Gupta, was found at the 
time of the search in the possession of Par- 
nawesh Kumar Chatterji. 

On the llth of ‘December, 1925, Bhola 
Nath handed over to Police Officers a trunk 
which had been left with him by Banwari. 
Lal. In this trunk were a rifle, a pistol and `. 
some cartridges. Banwari Lal was arrested 
on the 12th December, 1925, 

Makundi Lal was arrested on the 6th 
January, 1926. ` 

The remaining evidence as to the exist: 
ence of the general conspiracy is partly in 
the evidence of the approvers and accomp- 
lices who have been already mentioned, 
partly in the evidence of others and partly 
in the evidence of corroborating witnesses, 
We have already referred to the evidence 
of Kunwar Bahadur. He gives evidence 
which connects Rajendra Nath Lahiri with 
Banwari Lal. Jagdish Ohandra is an im- 
portant witness: Heis a youth who lives 


- opposite to Ram Prasad's house in ‘Shah- 


jahanpur, Ram Prasad approached him 
and lent him books of & subversive nature, 
but the witness had not joined the Revolu- 
tionary Society atthe time that Ram Pra- . 
sad was arrested. Ram Prasad undoubtedly. 
hoped that he would join, as we find that ig 
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‘the letter Ex. P-41 Ram Prasad suggested 
-that letters could ‘be sent to him to the care 


of this youth. Jagdish Chandra has deposed’. 


that he used to see Ashfaqullah and Prem 
Kishan Khanng entering Ram Prasad’s house 
‘and that after they had entered the house 
-the doors used to be locked. Ram Charan 
lived in the house of Benarsi Lal in 
Shahjahanpur. He deposed to having 
seen Manmatha Nath Gupta and Ram 
Kishan Khattri visiting Banarsi Lal. 
Gauri Shankar is a priest in a temple 
in Shahjahanpur. | He deposed to having 
seen Manmatha Nath Gupta and Ram 
Kishan Khattri in the company of Banarsi 
“Lal. Ram Lal is a Shahjahanpur man who 
“was in chargeof what is known as a Tikasar, 
‘This is a 'rest house. He deposed to Man-- 
matha Nath Gupta having stayed in the 
rest house. 

In order to connect Govind Charan Kar 
with the conspiracy Mahesh Narain Sinha 
was called to corroborate Jadu Nath Sen. 
‘He isa shorthand writer who at one time 
lived in the Rameshwar Hindu Hotal. 
Govind Charan Kar approached him, but did 
not succeéd in enlisting him as a member of” 
the Revolutionary party.. He has deposed 

“to having seen Banwari Lal in the company 
of Govind Charan Kar.. Kunwar Bahadur's 


evidence connecting Rajendra Nath Lahiri "| Ono $50 loaded cartridge misfired 


with Banwari Lal is corroborated by D warka 
Prasad. The evidence showing the connec- 
tion of Bhupendra .Nath Sanyal with the 
-conspiracy is mainly that of Ram Chandra 
Ohatterji, Gopi Pada Shastri and Rishi 
Kesh: Bhattacharji. < 
.. We now come to the evidence as to the 
dacoities.: The first dacoity was the Bam- 
Tauli dacoity which was committed on the 
..25th December, 1924. Bamrauli is a large 
village about four or five miles from the 
Zindpura Railway Station on the metre 
gauge line between’ Shahjahanpur and 
Pilibhit. Zindpurais nineteen miles from ` 
Shahjahanpur. Bamrauli is a place of suff- 
cient importance to be mentioned in the 
Gazetteer of the Pilibhit District. It was 
originally’ a small town but is not 3s pros- 
_ perous or as populated as it was in former 
days. The-population is, however, still more 
than two thousand and itis not a place so 
‘small as to justify the conclusion that every 
inhabitant.of Bamrauli would know every 
other inhabitant. The evidence as to the 
commigsion of the dacoity in Bamrauli is 
very strong. The principal witness is Baldeo 
Prasad, a man on whose house the dacoity 


a 
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-was being 


-Ñt 


was committed. Other witnesses who may be 
mentioned as proving the commission of the 
dacoity are- Lalta Prasad, who lives next 


‘door to Baldeo Prasad, Jagannath, son of 


Baldeo Prasad, and Kalka Prasad and Kan- 
hai whocame to the scene, while the dacoity 
committed. Ram Dayal, the 
chaukidar of the village, did not approach 
the scene closely. He made the first report 
ofthe occurrence of the dacoity. This is 
Ex. P-388. He-had seen the attack from 
some little distance. His report ends with 
the words “some times more light is visible 
on the roof and in the house as if fire is 
lighted.” ois | f 


The evidence in support of the conclusion 
thai this dacoity was committed by members 
of the revolutionary conspiracy and in pur- 


‘suance of the object of the conspiracy is as 


follows :— 

It is proved by the evidence of Sub-Ins- 
pecior Chattar Singh that the following 
articles were found on the-scene of the 
dacoity : 

‘Seven ‘300 empty metal cartridge cases 
bearing the mark on the, base 
DW M 


7 K 403 K,- 
_ Five empty ‘450 cartridge cases, 
Two loaded ‘450 cartridges intact, 


The significance of the discovery is this 
Dacoities are not infrequent in the United 
Provinces. Dacoities in which fire-arms 
are used form the minority. As the crimi- 
nals who commit dacoities are usually ;vil- 
lagers, and as such villagers cannot usually 
obtain access to small bore rifled fire-arms 
and would have great difficulty in obtaining 
ammunition for small bore - rifled fire-arms, 
itis almost unknown for such frre-arms to. be 
used inthe commission of dacoities in. this 
Province. Here the discovery of these 
cartridges and empty cartridge cases on the 
scene of the dacoity indicate that small 
bore rifled fire-arms were used and this fact 
is very significant, 
significant is that seven empty cartridge 
cases were found of the exact make which 
had been purchased by Ram Prasad on the 
Tth August, 1924, from P. N. Biswas & -Co., 


in Oownpore, The cartridges of this manu- - 


facture were not cartridges which it was 
easy to procure in the United Provinces or 
anywhere elsein India. They were of spes, 
cial manufacture by a German firm and 
were not stocked in large quantitigs, ; 


What .is even more ` 
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“TT Certain of the men who committed the 


‘ dacoity were considered by witnesses from , 


theirappearance not to be villagers but 
townsmen. Baldeo Prasad has deposed that 
“some of the dacoits spoke in she language 
“of villagers and some in’ the language of 
“townsmen and that the townsmen wore 
' khaki clothes with English shaped shoes 
‘and in some cases short knicker- bockers and 
‘puttees, Lalta Prasad has deposed that he 
- also considered seme’ of the dacoits to be 
-townsmen and Kalka Prasad stated that 
‘that was also the result of his observation. 
“He said he knew’ the differance between 
villagers and townsmen from their clothes 
-and from their method of talking and the 
-method i in- which they cut their hair. 

.. The dacoits used- lights of an unusual 
.kind-at the time they committed the dacoity. 
‘Baldéo Prasad deposed ‘that something 
was turned on Mohan Lal which.looked like 
.2-candleand gave a great light. Lalta Pra- 
‘gad deposed that the “candle things” 
which the dacoits lighted suddenly. lighted 
up without matches. Kalka Prasad depos- 
“ed that the dacoits had a thirg which: they 
lighted and that the best ligt t was the light 
which they had. Kanhai deposed that the 
dacoits had -lights which gave at. times 
more light-and gave attimes less. We have 
already noted the passage in the first report, 
in . which the ‘chaukidar at the’ very com- 

. ‘inencement said that sometimes more light 
is visible on the roofand in thé house as if 
fire -is lighted.’ These villagers were per- 
sons who had never been in a position to see 

_anelectrié torch. The description which 
they give of the light'used by, thè dacoits is 
a- fairly accurate description of an- electric 
torch. Banarai deposed that an electrié 
torch ‘was used in the Bichpuri dacoity. 

We: have “already adverted to Banarsi 
Lal's evidence in which he states that’ short- 
ly after Ohristmas 1924 Ram Prasad gave 
him ornaments ofsilver and gold to “melt, 
We have in evidence Ram Prasad’s accounts 
with the Shahjahanpur branch of the Allah- 
abad Bank. The copies of the accounts are 
Fixs, P-191 and P-192. ‘These accounts show 
that although. Ram Prasad hdd paid nothing 
in cash into his private account between the 
22nd of May; 1924, and Obristmas 1924, he 
‘paid inon the’ 29th December Rs. 100 in 

_ Gash,on the 2nd January, 1925, through 

Déokinandan Rs. 100 in cash, and on the 5th 

January, 1925,- Ra, 550 in cash. : 

Finally we have found in- this- e that 

Raushan Singh -participated in- the com- 
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“mission of this “dacoity and we have found 
in Ashfaqullah’s Appeal No. 380 of 1927, 
(which weere deciding with these appeals) 
that Ashfaqullah also took partin the com- 
mission of this’ dacoity. 

We now come to the evidence i in respect 
ofthe Bichpuri dacoity which was commit- 
ted on the 9th March, 1925. The evidence 
as to the commission of this dacoity is again 
-overwhelimg. We need only refer to the ` 

evidence: of Toti Kurmi, the man upon 
‘whose house the dacoity was committed, the 
‘évidence of his brother Behari, who was 
present at the time that it was. committed, 
and the evidenceof a` woman called Rani 
who was present at the time -that it was 
-committed.: 

The evidence to show that. this dadoity 
“was committed by a gang whieh included 
some of the conspirators and was committed 
‘in pursuance of the objects of the conspiracy 
is as follows :— 

Banarsi-Lalhas deposed that he ‘himself 
took part in the ¢éommission of. this dacoity, 
‘He deposed that Ram‘Prasad-had told him 
that a‘dacoity would have tobe committed 
as funds were required: When Banarsi Lal 
asked him‘what had: become’ of thé’ money 
‘which had been obtained from the sale of 
the: melted ornaments, Ram Prasad: replied 
that all that had -been: ppent: on printing 
copies-of the “Revolutionary. Banarsi Lal 
continued that he agreéd to join and that he 
with Ram Prasad, Ashfaqullah, Manmatha 
Nath Gupta, Ram Kishan Khattriand others 
-went-by train from Shahjahanpur to the Sher- 
ganj Railway Station which is on the. metre 
gauge Railway bétween Shahjahanpur and 
Pilibhit. :Other -men also accompaniéd 
“them.- They descended ‘at Sherganj Rail: . 
way Station where they- met other persons . 
ten or twelve of- whom: were’ local: bad 
characters who had been recruited to-assist 
in the commission of the dacoity, The inten- 
tion of the gang was originally to commit 
a dacoity onthe house ofa man in a Village 
other than Bichpuri, When the gang ap: 
proached that housé it -was found ‘that a 
large party was taking place and that many 
people were collected. It was thought’ too 
dangerous to commit a- dacoity on that house; 
80 at the suggestion’ of one. of the bad 
characters a move was made to Bichpuri 
village and -the hous¢ of Toti Kurmi was 
attacked and robbed. Banarsi’ Lalis evi: 
dence has been corroboratéd, as will-be:seen’ 
later; Weneed only add at present to show 
the esnnection of the dacoity with the ran; 


/ 
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 volitionary còñspiračy-: “that” we ‘have found 7 
“in these appeals’ that:--Ram Prasad; Mán- ` 
“matha Nath Gupta ‘and Ram: Kishan’ -Khat- ` 
- tri.participated in’‘the, conimtission' of this “ 
‘dacoity and have found in Appeal No. 380 
- of 1927: that Ashfaquilah also Participated i in 

“its ‘commission. | 3 
We tiow¢ ‘come: to ‘the ‘Dwarkapur dacoity | 
“which was coniniitted on the 24th “May, 1925. 
“The evidence of” “Sheoratan, the” man “on 
‘porrobsrated. as it is by the ‘evidence* of ° 
"other jwitnedses, _eatablishes: absolutely“ the ` 
omimi ‘Although’ none of © 


; thé appellants: have been convicted” of par- : 


ticipation inthis dacoity; nö oné having been ` 
‘identified, there- is evidence which’ ‘shows ' 
‘that 'it was committed’ in” purstiance* of: the ‘ 
‘revolittionary conspiracy.’ It is’ ‘proved: that - 
“there were discovéred-on' the ‘'‘scene- of ‘the 
“dacoity :— : a 
“One ~loaded ` eer “bot 


-the K K'iark, 
£403 


‘cartridge 


"@One-empty' cartridge: of thé' same pàttürh, * 

"One-misfired- "4090 cartridge: ot K} B:-make, 

R empty cartridge, “300 ofG. G. & Oen = 
16 


"Onè'empty cartridge of emake and ` 
“One eu ees ‘cartridge "765 of tho | 


“mbk K - Mes . tor Ga A 
‘479-4. 

“phére’ was also’ “found: fies “haad ofa 

“military entrenching: “tool. The héad is“ of 
the “usual: “‘pattern,;-one “side being’ ‘capable 
of use “as a- pick “and “the other * as “spade ` 
“or! “shovel. “The -~ “dacoits- had*tseéd this tool 
“in order ‘to‘dig' up. ‘the “floors: and walls” to 
“discover “the property, “It: ‘will’ “be remem- 
“béred: that-in “the, “locked toom -of ' Raj 
‘Kumar’ Sinha “there was -found -a handle, 
‘Mr: Horton ‘tried the, handle” to Sée- if “it 
“would” “fit, this’ head. ‘It er’ 


‘that: the “handle and ‘the Asie’ “are” “nade 
“to“fit‘one “another, 
‘military “ ‘éntrenching “tools ` “can ‘be ` prè- 
‘cured * “fairly: easily ‘i ‘io Tadia since’ the War, 
‘as they’ wére issued in’ ‘Vary’ large: numbers < 


- “diiring the War, but the‘fact i is ‘névertheléss ~ 


~rioticeable, Nees 


'We now Come tothe: Train daċoity” which Y 
“was: ‘committed -on “the 9th™ ‘August, “1925, 


“There “is-a- mass, “oftevidence- to “prove ‘the 
cmmission ‘of this“dacdity, “ang, iti igestab- ` 
Jishèd “beyond “doubt “that it “was commit. ’ 
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“Tt “is trae” ‘that gach ` 


: = 
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“ted. It igonly® tiang. te “refer to the 
“evidence, of Jagannath Prasad -who was ‘a 
“gard | ‘on the train. The murderotf Ahmad 
“Ali is proved ‘by ‘the evidence . of Mirzy 

“Ahmad Shah, Saiyid Jan, and ‘Police Con- 
‘stable Lachhran’ ‘Ram. . 

“The evidenée to show. that this dacoity 
"was" committed’ “by the “members, of the 
“conspiracy and in pursuance of the objects 
“of the conspiracy i is a8 follows:—.- 


_ Banwari’ Tar in his” retracted but. Subse- 


Suan E 


Radhe Lal ‘is the manager of the- Ohhéai 
“Lal Dharamahala i in the Aminabad guarter 
of Lucknow, “This: is a rest house. forthe 


‘of, [MAA 
‘eaiste n Brae, ‘of; “Moolganj, 
„ Cawnpore ” _accémpaniéd ` by. ‘five “boys. 
“Object of “visit “Wor “education.” “This 
‘entry ‘is. "Ëx... "P-476-B. ‘Later. on. on the 
8th“ ‘the’ same “party, réturned and the same 
Than made a siinilar entry at Hx, P-476-A, 
They did -notieturn after ‘the “9th, 
“We ‘find it“ ‘provéd that both these entries 
-were -in the handwriting | of Ram ` “Prasad. 

“ Alamnagar’ Railway, Station, which is 
“oa the‘brodd -guage liie of ‘the: ‘East In- 
‘dian, Railway, is, three Inilés. from.. Luck 
“now. “Central” eons ‘Station. ‘ pkoi 


eet 


à a 


21, age 


iige! -are 
On the. Bih 


ami 


“Wearing Bayon ‘tle aihe ie the 


"784. 


Railway Station and entered into conversa- 
tion with the Station staff as sometime 
between 7-30p. m. and 8 P.m. His evidence 
is corroborated by Sital Prasad, Assistant 
Station Master. Kallan, an ekka driver, 
was that evening at Alamnagar Station 
looking for passengers. He deposed that 


three Indians who were wearing European ` 


clothes came to him at the Alamnagar 
Station and_asked him to drive them to 
the chauk, a central part of Lucknow City. 
He agreed to drive but asked for a rupee 
as his fare. They offered -him six annes 
and asthey refused to give more -he re- 
fused to take them. He has identified 
- these three men as Ram Prasad, Banwari 
- Lal and Suresh Chandra Bhattacharji. 
- After Kallan refused to take the men he 
drove his empty ekka towards Lucknow. 
~ On the way he passed Police Constable 
Ram funder Singh who was patrolling on 
the road. He told him that he did not 
like the looks of the three men who had 
tried to engage his ekka and wenton his 
way. Police Constable Ram Sunder Singh 
has: deposed that later on he saw eight or 
ten men going down the road. He asked 
“them whothey were and where they were 
going, They said that they were medical 
students at the King Georgs’s Medical 
College, Lucknow. He identified Banwari 
Lal as one of those men. It would ap- 
pear from this that the three men in ques- 
tion had been joined by five others, 

There are two villagers Des: and Jodha 
of Amethia which is close to Kakori. They 
have given evidence of seeing young In- 
dians in European clothes in the pre- 
cincts of Amethia the day before the 
dacoity. They are, however; uncertain as to 
the date. - =. - ; 

We now come to the evenzs ofthe 9th 
August, 1925. Three boys Badlu, Kalwa 
and Sitalwa of Amethia village were graz- 
ing cattle about a mile from the Kakori 
Railway Station when they observed ten 
or twelve Indians collected near a bridge 
who were evidently endeavouring to keep 
their presence concealed. They. were seen 
at about 2 P. m. They stayed till about 4 
P.M. moving from one place to another 
and then went away-in the direction of 
. Kakori. PY ey <3 
` Sarju Prasad is the manager of the 
Kashmiri Hindu Hotel in the Aminabad 

, quarter of Lucknow, . This -hotel is- about 
two hundred yards distant from the Ram- 
phewar Hind@ Hotel anda little over a hund- 


RAM PRASAD Y, EMPEROR, 


. (106 i. 0. 1927) 


red yards from the Chhedi Lal Dharam- 
shala. On thel0th August, a man came 
to the Kashmiri Hindu Hotel and regis- 
tered hisname as “ Banarsi Lal Agarwala 
of Shahjahanpur Katia.” He stated that 
he was visiting Lucknow for treatment. 
He arrived at 8 a. m and went away after 
a day orso. The entry is Ex. P-26. It 
is clearly proved that Banarsi Lal was not 


‘in Lucknow. The entry in question is prov- 


ed tobe in the handwriting of Makundi 
Lal appellant. 3 

There is internal evidence that the 
dacoits were fully acquainted with the fact 
that money would be found in a safe of 
a particular make and that they came 
equipped with tools capable of forcing it, 
The safe in question is of a standard pat- 
tern. These safes aremade by the Hast 
Indian Railway Company in their own 
workshops in Lucknow. It weighs 
something -over two hundred weight, and 
a certain amount of skill was necessary 
to heave it from the brakevan onto the 
permanent way. There were recovered on 
the spot two pairsof blacksmith’s tongs, 
two cold chisels and one heavy axe com- 
plete with a head which weighs over seven 
lbs. and one axe head in a broken shaft 
which weighs fivelbs. The appearance 
of the safe shows that the persons who 
were trying to open it had cut certain 
rivets and -forced other rivets in. They 
were not able to remove all the rivets 
holding the lock. They then prised the 
metal door open and in so doing forced a 
portion of it back. The method adopted 


_ was clearly by the use of cold chisels held 


in the tongs and by the hammering of 


_them in andby prising using the chisels 
_or the axe edgesas wedges, 


The dacoits 
may have had other tools apart from those 
which they left behind. It. is noticeable 
to show the skill with which the crime 
was committed that this heavy safe was 
removed from the brake and forced open 
in about half an hour. The dacoits made 


. clear from the commencement that their 
“intention was to rob State 


property and 
not torob private persons, Banwari Lal's 
confession of course makes the whole mat- 
ter clear if accepted as we shall show. 
later. - It is amply corroVorated in material 
particulars. Banarsi Lal in his evidence 
deposed that after the commission of+the 
Train dacoity hesaw Ashfaqullah who tolé 
him that the dacoity had been committed 
by himself and other members of the gang 
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This is not very important in view of the 
other evidence upon the point. The ac- 
count given by Banarsi Lal. as to -the 
- . details of the dacoity differs on material 
points from the account revealed by the 
evidence which we have considered. It 
does not, however, follow in any way 
either that Ashfaqullah gave Banarsi Lal 
a correct account of the manner in which 
the dacoity was committed or that Banarsi 
Lal remembered the details accurately. 


We now come to, the discovery of pro- 
perty on the scene of the dacojty. There 
were found one loaded brass cartridge 
and 11 empty brass cartridge cases of 

DWM 

the K K pattern. There were found 
six empty “300 cartridge casesof a mark R.M. 
8. and two empty ‘300 cartridge cases of 
mark 1914. Finally we have found upon the 
evidence in these appeals that Ram Prasad, 
Rajendra Nath Lahiri, Manmatha Nath 
Gupta, Govind “Charan Kar, Makundi 
‘Lal, Raj Kumar Sinha and Banwari Lal 
participated in the commission of this da- 
coity and we have found in Appeal No 380 
of 1927 that Ashfaqullah also participat- 
ed in the commission of this dacoity. 


We now come to the evidence corrobo- 
rating the accomplices in respect of the 
. general conspiracy. The first man whose 
evidence we shall consider is Banarsi Lal. 
We find his evidence as to the organiza- 
tion of the conspiracy and specially as to 
the participation of Jogesh Chandra Chat- 
terji in the conspiracy corroborated strong- 
ly by the discovery of Ex. P-198 in the 
possession of Jogesh Chandra Chatterji 
at the time of his arrest. It was through 
Banarsi Lal thatthe Police obtained in- 
‘formation that copies of the “Revolution- 
ary” had been posted from Benares. 
As we have already seen the evidence of 
the Sub-Post Master Kalka Prasad and the 
evidence of theentries in the Post Office 
registers and other evidence establish the 
same fact. He deposed that he posted 
copies of the “Revolutionary ° from cer- 
tain places. Post marks upon certaincovers 
corroborate this statement. He deposed 
that he rented 4 house in which he col- 
lected members of the party who had as- 
sembled before the Train dacoity. He is 
ecorroborated here by Kishan Lal, the owner 
of the house. He first gave the clue to 
‘the Police that certain members of the 
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party had stayed in a Dharamshala rear 
the Amin-ud-doula Park in Aminabad. 

He didnot give the name of that Dharam- 

shala. Banwari Lal revealed ‘the name. 

The Dharamshala was the Dharamshala 
of Chhedi Lal where it is established from 

the entries in the register that Ram Pra- 
sad stayed with five other persons giving 
his name as Din Dayal. He informed the 
Police Authorities that his own name had 
been entered ‘in the register of the Kash- 
miri Hotel.’ -Itis proved that his name 
was soentered and that the entry was in 
the handwriting of Makundi Lal. Until. 
he gave the Police information no one 
had suspected that the Bamrauli dacoity 
was the work of the revolutionary gang. 
It was on this information that the Police 
were able to work out the remaining evi- 
dence in connection with the Bamrauli 
dacoity. Until he gave information no one 
had suspected that the Bichpuri dacoity 
was the work of the revolutionary gang. 
The- fact that he took part in the Bich- 
puri dacoity isestablished very strongly 
by the evidence of Saiyid Ainuddin, the 
Special Magistrate. When he stated that 

he had taken part in the-Bichpuri dacoity 
Saiyid Ainuddin took him on the 10th 
November, . 1925, to Bichpuri. Banarsi 
Lal guided him from Sherganj to Bich- 
puri, showed him on the way the house 
he had stated the dacoits had originally 
intended to rob, and after the arrival at 

Bichpuri communicated distinguishing 
points in the locality which could not 
possibly have been known had he not 
taken -part in the dacoity. Further he 
picked out the two rifles which were dis- 
covered in the room of Raj Kumar Sinha 

from amongst several obher rifles as the 

rifles which had been used in the Bich- 

puri dacoity. He had stated in his evi- 
dence that on his return from the Bich» 

puri dacoity he had met a certain legal 

practitioner of Shahjahanpur and had 

travelled with him. Shiam Lal, the legal 

practitioner in question, has corroborated’ 
this, ipa 

In respect of Indu Bhushan Mittra the 

main evidence of corroboration is to be 

found in the contents of the letters which 

are proved to have passed through his 

hands as “ post box”, but in addition hia 

evidence is strongly corroborated by the 

discovery of the letter Hx, P-43 which. 
ke wrote to Ram Nath as “post box "of 
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further corroborated. by-:the fact ‘that a 
large number of revolutionary books were 
found in his possession and is also cor- 
roborated- by the ‘evidence of Jagdish 
‘Chandar, . 

-The evidence of- Kunwar - Bahadar ‘is 
‘corroborated by the fact that he received 
-certain money-orders from members of the 
revolutionary party on behalf of Banwari 
Lal. It is further corroborated by :the 
fact -that. he signed the receipt Ex. P-61 
‘in respect of the parcel which - arrived 
from Benares. ` His evidence is also cor- 
‘roborated by- -the evidence of Bkola Nath. 

The evidence of Gopi-:Nath is corrobo- 
rated by the fact.that . letters and -one 
postcard from Gopi Nathto Indu Bhushan's 
brother were- found in the house. of Indu. 
‘These are Exs. P 48, P.49 and P-50. His evi- 
‘dence is also corroborated by the -discovery 
in the possession of Ram Dulare of the post 
card Ex. P-69-sent by.Gopi Nath to Ram 
Dulare. It is further corroborated . by. the 
fact that Suraj Bali signed. Ex, P.-58, the 
‘receipt for the parcel from Oawnpore, sign- 
ing the receipt on behalf of -Gopi Nath. 


“The evidence of: Jadu'Nath- ‘Sen is cor- 
roborated by Jagannath his “Head ‘Master 
and is’ further corroborated by the - evi- 
dence of Sita Ram and ~Mahesh * Narain 
Sinha, oe - 
“We now, comé-to--the'evidênce of “Ban- 
wari. Lal. We dò not consider “that ‘this 
man has disclosed: all: he knows and’ in 
‘some ‘cases he has clearly, in our Opinion, 
omitted to mention the names of: persons 
‘whom. he desired to shield, but the ` state- 
‘ments in his confession are corroborated 
in regard to the general conspiracy to a 
satisfactory- extent. In ‘respect of Jogesh 
Chandra ‘Chatterji his evidence’ is corro- 
‘borated’-by the ‘discovery. of Ex.: P-198 in 
Jogesh Chandra Chatterji’s Possession, and 
also. by his identification of Jogesh ‘Chandra 
Ohatterji, a circumstance „which would: be 
surprising if- he “was not - telling. the 
truth. 


From the information given in his con- 
facts were. discover- 
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when money was- paid toRajendra -Nath 
- Lahiri. | 
"His. confession -in. so’ far-as. it relates: -to 
ithe -commission -of the Train dacoity.is-cor- - 
‘roborated by: -the.following facts:-— 

(1) -1t:was on the information: that:-he-gave 
-that cit. was. discovered that ‘money-order 
Hix. P-92 -had been.-sent by him to-Himmat 
‘Bahadur. 

_ : (2)-Tt was om the:information that:he gave 
that- it was-discovered “that-Makundi/ Lal 
had sent a money order from Shabjahanpur 
“to' his wife, eee 
' (3) It-was on: the information . which, he 
‘gave that it was ‘discovered’ that’ Ram 
‘Prasad ‘had-written’ his name as Din Dayal 
-in the Chhedi Lal Dharamshala register, 
“(4) It- was 


on ‘the information that 
he , gave that it was discovered that 
‘the: -debris `of ‘the. property stolen “in 


‘the -dacoity had been thrown into a well 
‘in the Victoria “Park, Lucknow. The. eyi- 
‘dence-upon this latter Point will be found 
in the‘deposition of Inspector Govind 
Behari which~is corroborated by the evi- 
dence -of Mr. Horton. ‘Inspector Govind 
‘Behari: has deposed that a mass of articles 
which were of. no valueto the dacoits that 
“had “been stolen at the ‘dacoity were found 
on the'information of Banwari Lal in a 
-well-in the Victoria: Park.-: Mr: Horton was 
“present. at: the:time of its ‘discovery. i 

- -The evidence: of - these “accomplices has 


-accordingly been -corroborated sufficiently 


-to enable it -to be considered upon its in- 
#trinsic, value, “We here. state our conclu- 
sion as to the-value of the:evidence, Banarsi 
Lal is, in our opinion, a reliable - Witness. 
He was to.a considerable extent. in the 
: secrets .of the -party though he was-not in 
the: inner circle. ‘We do not consider him 
-to be á reputable or respectable person-and 
we are-not impressed‘by his protéstations 
of repentance. We-consider that- he has 
~made:his revelations in’ order to: save him- 
self;-and- that: his frequent assertions that 
“the methods ‘adopted . by the-éong pirators 
‘went: against his . conscience - savour:.: of 
hypocrisy. - There: -is; however, this much 
-to. be said in his -favour. He' did- his best 
to :givé information which would otherwise 
~not-have been obtained. He had nothing ‘to 
- gain. by-inferming the" Police’ that the 
‘Bamrauli- and Bicnpuri.-dacoities were -the 
„work of the conspirators, “This much : ig 
“clear - that, he did-.not actually- take part ixt 
the Train -dacoity. “We consider. that -his 
‘action -in: making : the confession Was proba 
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~ ably ..influenced.by the fact that Makundi: {2 the:~Court: ; below: to + digouss “thè “pro: - 
Lal had entered- his. -(Banargi Lal's). name: secution-:. evidence. ins. “respéct'..-of.-the-: 
i ery ious ina ean edge Eid a. genen, coe He adasa wa on 
o-Very -Guneult Inja. OL this: -Kind-;to~ that:subject... Lor. the greater.” ~OI- 7: 
know. what. the actual f eelings::of members . batshe: Ka Li very Tittle sand: did. not: 
of he pa ato one gnother;’and Banarsi-: putiforward the. :suggeètion:: that this: evi~ 
of Saas iat n begn: soro jin Teepect: Aoa Mad AL age “establish phe eee 
eine ces which -. we. know.-nothing,. of-a%. general; conspiracy.” All ‘that- the: 
obont After a, careful ; congideration -0f his - learned. : Counsel: argued--wai that -their-` 
raked as Soe na has seh poen be own ees oer aot proved. to- 
ona wit Om. any, materigl-point-in the: have:taken-.part -in. the--conspiracy. -Cii-: 
aan . Mate long. rose, examination: ticism:~ ee Z eaa to - the oiee in: 
= SS Uo tealy.,& bad-man--but-’we con~- respect of. the: .mestingiat- the Vaishya ' 
pider that we can rely upon his evidence. .. Oxrphanage: in. Méerat.’- It was’argued:that 
„Indu „Bhushan Mittra was a small boy the-:evidence.-of: identification: wäs-un-- 
whén he was ‘first-drawn:-into - the move, reliable; and that -even:iif ‘the: evidence’ -of 
ment!’ We “are ‘hot sure that he-is ‘really identification were reliable, thé. evidence as - 
very. penitent. '- We consider that his action” a whole was.insuilicient-to establish that a 
in warning , Rajendra Nath “Lahiri‘after’ meeting-of a-revolutionary nature had taken. 
Ram”:Prasad’s :arrest;' was ~ nôt "consistent . place-at Meerut., > v. A $ 
“Mr. Ohattarji and Di; -J. `N- Mira argued. 
th: confession was to`our-mind“to-saye- O1. behalf of Raushan. Singh. that- -there - 
himself:-büt.we see ‘no-reabọn to distrust, WES, not , suficient: reliable | evidence -to_ 
his ‘evidence Ho “wasi also “exposed: to'a justify the conclusion „that the, Bamrauli - 
letigthy:cross-examination which has failed: d490ity was the . work :of the .congpirators.~ 
gthy b nation which has failed ’ They” laid grèat stress upon the: tact that . 
‘Kunwar Bahadur is‘somewhat olde ini” Certain persons ‘were tried- after a Police 
i r Bahadur is'somewhat older than. inguity by .the:-then ‚Sessions: Judge, -of 
© Pilibhit (an officer . who has since retired) 
:- on a charge. of. complicity in.the -dacoity .. 
“and that ne en eied, . Ther. 
GópiNath “is! a “feeble™ person -who ig @lideawourêd_to establish: from :evidence : 
nearly ‘blindy  Hè'was never likely to have,, Bien in that cabo that: the, suggestion that- 
been a valuable member of. any “party,” S0meof.the dacoitsin -that dacoity were., 
His evidence.:has.not been:.-broken. -down townsmen, and that an, electric, torch ‘had . 
in cross-examination-and,-we seeno redgon. Deen;used weré Subsequent additions-which ` 
to'distrust him. , = pea kad Tounn 10 piace, m original. story, l 
Jadunath Sen.. appears- tous to De; a res--3 They, also- argued. baat the Tailnre to, 
pectable little. boy, who has.told the:trath;... Presectte Raneban Singh in, the.. first 
Although : technically,.an.: accomplice: hes; Statice - (although . his name had: :been-- 
hàd gone very... little -into-the-matter-and., Meationed as one of the. daeoits) . showed 
we; consider | that-_his..evidence-reqtiires<: that the sor kakena e the gok ot 7 : 
very. little corroboration: He has- not. beem; Volutionaries. It was not, however, argued: - 
broken down in .crogs-examination:; thak the Bicbpuri, Dwarkapur and the: 
- Wé;find Banwari.Lal's.:confession~in:the:: Tin dacoities..were mot the-work of re: 
main reliable; ©. ~~~ volationaries. ae 


Web ve.. now stated the::case of the-pro-; No: attempt.was::made to-méet..the evi- 


trust his‘ evidence:' > 


-> ~ 


spiracy.and the. d acoities and: wenow come.;:daéoities. 


. secution-ia’ respect ; of ther : general? con-:< dente for-the prosecution-in- respect of-those. ` 


to the-case for the-de ence;-. Oar-conclusions.on- ‘the: main’ evidence.as a 
Not, . one.of the -eight.. learned: Counsel::!to the existenee.of a general conspiracy dré 


who: addressed the; Court .argued-that.the:! these: bess acta > 
evidence, for:,the. prosecution ! had: failed: We find ‘that: it: is proved overwhelm- ` 
to eştablish.the existence : of the:igenerali ingly, that a conspiracy. came -into being 
conspiracy... We put the- point clearly: to;;ia sthe United Provinces ‘in: July, 1924 to 
every. one..ofthem-and we- asked in par deprive: the King-Emperor. of ‘the -Sover- 
ticular. Mr, H,-N.. Misra who had:.appeared . xeignty-.of Britishwndia,z.and that the per 
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sons who were controlling the conspiracy 
asthe inner circle further conspired to 
commit dacoities in which fire-arms were 
intended tobe used, in order to obtain 
funds with which to purchase arms and 
ammunition, and to carry on revolutionary 
propaganda. 
clearly shows that those persons contem- 
plated that fire-arms should be used in 
order to : enable the dacoities to -be 
committed effectively and with impunity, 
that they foresaw and realised that murder 
was a probable and likely consequence 
of those dacoities and that thus it is 
established that there was within the con- 
spiracy to deprive the. King-Emperor of 
the Sovereignty of British India a con- 
spiracy to commit dacoities with murder. 

In respect of the meeting at the Vaishya 
„Orphanage at Meerut we find after having 
heard the arguments of the learned Counsel 
and considered the evidence for thedefence,. 
which has been produced upon the point, 
that ‘certain members of the revolutionary 
party amongst whom ‘were Ram Prasad, 
Rajendra Nath Lahiri and Suresh Chandra 
Bhattacharji collected at. Meerut in the 
residential quarters of Vishun Saran 
Dublis in the Meerut Orpkanage and 
there held a secret meeting taking pre- 
cutions to conceal their presence. We be- 
lieve the evidence of Sub-Inspector 
Brahma Singh ‘and Pheru Singh whom 
we find to be reliable witnesses. Their 
identifications werein each -instance sup- 
ported by their picking out the man identi- 
fied from a crowd in the Jail and repeating 
the identification in Court. The only 
construction which we can plaze upon the 
documentary evidence on ‘this point is 
that the meeting was a pre-arranged 
meeting of thé Revolutionary, “Society. 
We find that an attempt was made ‘to 
mislead by stating that on the 13th 
September, 1925, the date of the meeting, 
there wasto be an innocent meeting ofa 
Committee of the Orphanage, whereas no 
such meeting was in contemplation and 
whereas no ‘such meeting: was. held. We 
interpret the referencein the intercepted 
letters sent by Rajendra Nath’ Lahiri to 
the unknown person-in Oalcuttaas a re- 
quest to that person to join this meeting. 
The letter Hx. P-482 which was in the 
handwriting of Ram Prasad reauesting the 
recipient to attend a meeting at the 

«Orphanage on the 13th September 1925 of 
the shradh egremony of their grandfather. 
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was a summons to this meeting in Meerut. 
The shradh ceremony amongst Hindus 
is a ceremony held usually annually in 
which surviving male relations offer 
oblations to the memory of deceased male 
ancestors. There could have been no such 
ceremony.in which Ram “Prasad and 
the unknown recipient of the letter could 
have shared and the use of the word 


Orphanage is very significent. We shall 
refer later to the incident of the Meerut 
meeting in connection with those of 


the appellants who we find participated in 
it. < : Br Sg 


There can be no doubt asto the fact 
that the Bamrauli, Bichpuri, Dwarkapur 
and Train dacoities were committed. The 
evidence that the Bichpuri and Train 
dacoities were committed in pursuance of 


‘the objects of the revolutionary conspiracy 


is very strong. We are satisfied that the 
Dwarkapur dacoity was also committed in 
pursuance of the objects of the conspiracy. 
That’ conclusion does not materially affect 
any ofthe appellants as none of them 
have been proved to have taken part in 
the commission of that dacoity and as far 
as we are concerned in respect tothe ° 
conclusion as to conspiracy to commit 
dacoities with murder, it would be sufficient 


to establish, as has been established, 
tbat the Bichpuri and Train daccities 
were committed in pursuance of the 
conspiracy. 


We come finally to the decision as to 
whether - the Bamrauli dacoity was com- 
mitted in pursuance of the objects of the 
conspiracy. This point isof importance 
in connection with the appealof Raushan 
Singh and will be considered again when 
-we are dealing with that appeal. Here it. 
is sufficient-to note generally the arguments 
of Raushan Singh’s learned Counsel. 
The factthat- certain personsother than 
the -appellants before us were iried by 
the Sessions Judge of Pilibhit for come 
plicity.in this dacoity and acquitted is 
absolutely irrelevant and immaterial. We 
do not propose to examine that point af 
there is no force in it. It is “clear from . 
the evidence that has. been rightly placed 
before usthat at the time,of the trial 
in Pilibhit the witnesses to the .dacoity 
did not state explicitly that any of the 
dacoits were townsmen and they did*not 
make any reference to. facts which would” 
have indicated to the -learned Sessions 
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Judge ‘trying that case that an electric 
torch had been used. But these omissions 
Inno way {support the suggestion that 
the statements, that townsmen took part 
in the dacoity, and that something of the 
nature of an electric torch was used by 
the dacoits, are untrue additions to the 
original story. The explanation of the 
omissions is a simple explanation which 
is not creditable to. the intelligence of 
those members of the Pilibhit District 
Police who took part in the original in- 
vestigation, The original investigation 
was perfunctory and unintelligent., The 
first point which we have to note is that 
in that investigation no officer con- 
sidered the circumstance that no less than 
seven empty ‘300 brass cartridge cases, 
five empty ‘450 cartridge cases and three 
loaded ‘450 cartridges were discovered on 
the scene of the dacoity was in any way 
significant, The omission to observe this 
point says very little for the intelligence 
of the officers concerned. The discovery 
of these articles should have been suffi- 
cient to show a Police Officer of reasonable 
intelligence that the Bamrauli dacoity was 
not an ordinary -dacoity. It should have 
shown him that amongst the dacoits were 
persons who were in possession of arms 
such as seldom or never find’ their way 
into the hands of -the ordinary mis- 
creant who commits crimes of. this nature. 
It should have , shown him something 
further. Even if rifled firearms of ‘300 
and ‘450 bore had come into the hands of 
ordinary dacoits the provision of ‘ammuni- 
tion for such weapons would be very 
difficult. Some ammunition might be 
stolen but ammunition of this kind 
rapidly deteriorates and after a certain 
number of years becomes unserviceable, 
The difficulties in the way of ordinary 
criminals procuring ammunition of this 
class are almost insuperable, so the con- 
clusion to have been adopted by a Police 
man -of intelligence from the discovery 
of these articles wasthat the dacoits were 
not ordinary criminals but -men of a 
superior class, in other words, that they 
were probably, as a villager would call 
them, “‘townsmen.” But not the slightest 
attempt was made apparently to elicit from 
the persons who were present at the time 
of the commission of the dacoity who the 
dacoits were. $ ; 

Again although in -the first report the 
chaukidar who had seen the commission of 
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the dacoity from some little distance had 
remarked on the peculiarity of. the light 
used by the -dacoits which was sometimes 
dim and sometimes bright, the Police 
responsible for the inquiry was satisfied 
in leaving these villagers to describe 
the lights used by the dacoitsas “wax 
candles.” A very slight:use of the in- 
telligence was 
wax candles 


not an oil lamp ora torch would be con- 
sidered a “wax candle.” Although iù the 
investigation not a single piece of wax. 
candle was discovered and no, burnt 
matches were found, there was no attempt 
made in the examination of -these village 
witnesses in the trial in Pilibhit to ask 
them as to why they believed the dacoits 
to. have been using wax candles. We see 
no reason to suspect the statements made 
by these witnesses after an intelligent in- 
vestigation had been made as to the speech, 
the costume and the lights‘used by the 
dacoits. In order toaccept the conclusion 
pressed before us by” Mr. Chatterji and 
Dr. J. N. Misra it would be necessary to 
find that there has been a dishonest at- 
tempt to add evidence for the purpose of 
this case and inasmuch as we are satisfied 
that the investigation of Mr. Horton and 
the subordinate Police Officers in this case 
has been scrupulously hone8t, we reject 
the argument. The failure to proceed against 
Raushan Singh originallyin connection with 
the Bamrauli dacoity’ will be examined 
by us later when we come to the ‘deci- 
sion of his appeal. It is sufficient to say 
here that our finding is that the failure 
to proceed against Raushan Singh origin- 
ally while it tells greatly against the 
Pilibhit Police Officers who investigated 
the case, does not tell in any way in 
favour of Raushan Singh. We ‘find. upon 
the evidence that the Bamrauli dacoity 
was committed in furtherance of the objects 
of the revolutionary party. 

- We now proceed to decide the appeals of 
the fifteen appellants separatelye ; 
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Ji T 1, Ram, Prasid Bismil, “Ind 1 Dalan) Mittra of “The. Reyolutions, 


Ae: we > have already- stated, -this appel- _, 


lant is. 6 full Brown. mali; “who up to tbe, Mittra.. jin st, him is in; the © “fain. ete 


time | ‘of. his” arrest” “was sin __ biisingss | in’ _ it the, ‘fact. that. by Tag Bhushan. ee 
delea j f 












Bah) kahan Reach It. ii “anhévessary “Tat B, 9 Ka agi ‘also. We: nah Banari 
to'diséuss this évideriee, Tt has been. discuss: detailed’ “the ` Gonteiits | of. “these - letters... ; 
ed already and it isa question only’ whether _ Exhibit P-138-A had apparently. come.from:.. 
it-should-or shold ‘pot Dë Accepted. ‘againat ` “Rajendra. Nath ‘Lahiri, “It was" “posted ; at, 


hit. “The first. -picë of evidence. Gorroborat- * | Dasadumed | a local. Post, Office i in. „Benares. 


aed 





thie ka the“ “airnia ‘estas. of baa. a ‘short ‘time in en ie Py a 
n Kidtien Khatina. ‘andsigning ‘ “Prem Kishan” ‘him. ‘and, he’is ready. Now, heis ‘anxious, 

c the regibtèr “as the- ‘recipient of thé’ to” £9. to. thé, assembly. If Ido xiot “take. 
cattriges. The’ éorroboration | farther Gon-" him with mê he will be’ wounded, and. hè, 
sists in’ ‘the evidencé that seven “empty” -hag Deon. already” wounded by. some pers... 
cartridge’ cases of this ‘pattérn were found - sons. Ta am now in a false position.” If you" 
on thé’ geene df’ the: Bamraili dacoity; one”. do “HOt. object. I shall take him. boo, with. | 
empty ‘Cartridge case - and oné full cartridge’ me." ` 
cadé ‘of. this patterii were” found’ on ‘the’ = : 
scene of’ the Dwarkapur dacoity and eleyen'’ Whether this letter was or was. not iwrit- , 
empty. cartridge’ cases and” onë loaded `; ten.. by” ‘Rajéndra Nath, Lahiri, its content. 
. cartfidge-of this” patfern were found Oh “clearly ‘indicate’ ‘that “it “was, | written” by 

thé: sene. of. the Train dácoity: He was “some ‘conspirator... “Te is” suggested that; 
f acdiitted ” .on, the’ charge’ of participation “Lalaji” Was Damodar: Sarup.. “Hé may. OF. 
inthe Bararauli : ‘dacoity but’ on fhe evi-- may mok have. been ‘Damodar. Sarap.. but -” 
~ defice’ of Banagsi Lal, a short time after” “Lalaji” wag “clearly” conspirator., “Tha” zi 

thé commission of" this dacdity; Ram Přasáđ ` assem bly” in “our opinion , can, ‘only -mean... 
gave’ - -Banaret Lal ‘orfaménits ‘to mêlt, and © the” meeting: at the Vaishya, Orphanage : 
thé: vidis of Banarsi Lal inthis Tespect < Mééfut.” Exhibit. 'P. 140 is a “letter from, a. 
is ‘Corroboratéd by tle ‘fact that Bx.” P-191-" _pexgon. who’ was, “êngagod. in ‘mysterious ` 
Ram ` Prasad’s' private” 'aċćóünt with the | ‘activities in Hardwar, ‘and who writés undèr 
Allatiabad” ‘Bank: at. -“Shahjêhanpur “shows” ‘thë. name, of £ “Narendra.” A letter, ‘has 
that Shortly aftér,” “thg ‘oth migsion ” of" bsan, subséquently . discovered, in. “the 
the: “‘dacsity” kê- päid: -in -a~ totaly amount of; ‘haidwriting of “Rati, Kishan “Kiattri in 
Rs; 7507n cash. into. his” account. The. which’ hè signg his namie as Narendra. It 
evidende”” that hé Was" instrumental - “ig: impossible, in-our opinion, | to form” a, 
circulating copies’ of “The Revolatisnaty”” “= eoneliigion. other ; ‘than ‘that, the “Narendra” 
whith “is: given: against him “by ° Banarsi - of” Ex, P- 140. wasa conspirator. ‘who was’ in” ‘ 
Lal “is“not Gorréborated especially against ` “Hatd war. “Exhibit, ‘P'141 is ‘a letter which. | 
hit? but “he” is “cOtinécted ` with “oT hS “purports ‘to com> from the Vaishya Or’ i 
Revolutionary” by. - the“ evidence of Indu * phanage, Mee.ut, and which was Bigaed by 
> Sa Mittra, au the - oan, BY soñe ong & who: ‘galled’ himself: the. _Superin= An 
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tendent (Supt). - It refers to a.meeting of Jagdish Cha 3. 


“6, 


opposite _ 
There was -: 





~ ¢ 


letter from | 


only. bé. hers to dacoits or manufacturers. though whilé-under- trial he: 
of bombs. ` Ežhibit ‘P-145. the letter from , 


. him contained. in Ex.: P-482. we.. note. our.. 


. Teasons. why, we are satisfied that certain 


“Mathura”, who on, internal evidence of the; ; he was-always.-careful to.have them written. 
letter. was, Rajendra Nath Lahiri ia almost., bya person other than:himeelf, or to’ write 
his Urdu handwrit--- 


for. the, despatch. of Gertain specified books | 


some .of -wuich-weré .of a revolutionary. 
nabores “and. other books in. English which 
you think. propér,. mostly. of communistic 
ideas,” It then” suggested. the name of 


evidence . that. this el 


‘the handwriting here. 
_ing in the questione 


by comparison of. 


y 


:dangerous upon his . history ticket. .. This | 
¿is Ex. 1-512. "We. have, found on’ .the . 
€ early -was ` in.hig: 
. handwriting, and. it is - < 
with. the bandwrit-... 


d documents, that, . 
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wehave arrived atthe conclusion that Ex. 
P-41 and Ex. P.482 were also in his hand- 
writing. “Exhibit P-482 is the letter which 
was handed to Mr. Horton by an undis- 
closed informant. We have referred to 
it already. It was written by Ram Prasad 
to some one whom hecalls Undel request- 
ing him to be present at the shradh 
ceremony of their grandfather at -the 
orphanage on -the 13th September, 1925, 
Exhibit P-601 contains some correspond- 
ento between Ram Prasad Bismil and 
the Allahabad Bank branch at Benares. 
He-sent them a letter from Benares City 
on 2nd June, 1925, which emanated from 
house No. 78 Dasasumedh requesting them 
to direct their Shahjahanpur branch” to 
remit Rs. 60 to the Benares branch and 
credit it to his account. The Bank com- 
plied and the Rs. 60 were paid at Benares. 
These facts are proved clearly by other 
evidence. The significance isin the evidence 
which proves that Rajendra Nath Lahiri 
resided at 78 Dasasumedh.” - - 


The evidence which connects Ram 
Prasad with the Meerut meeting is his 
clear identification by Sub-Inspector Brahma 
Singh and Pheru Singh combined with 
the evidence afforded by the documents 
to which we havealready referred, There 
is. further general. evidence of corro- 
boration against Ram Prasad in the evi- 
dence of Jagdish Ohandra. 


We now come to the Bichpuri and the 
Train dacoities in respect of which he 
has been convicted. In regard to the 
Bichpuri dacoity the evidence.of Banarsi 
Lal is conclusive to prove Ram Prasad’s 
complicity in the dacoity, ifit is properly 
corroborated apd believed. We need go 
no further in respect of the corroboration 
than the evidence of Behari, the victim 
of the dacoity,.and Lila who was grazing 


cattle in the neighbourhood of Bichpuri. 


on the night of the dacoity and saw certain 
men collected there. Behari picked. Ram 
Prasad outofa crowd in Jail identification 
proceedings as one of the men who took 
part in the dacoity. He identified him 
again in Court. Wa have already detailed 
the circumstances in’ which these Jail 
identifications were held, and we need not 
repeat our remarks- upon them here or 
elsewhere. Lila similarly picked Ram 
Prasad out of acrowd in the Jail but was 
unable. to repeat the identification in 
Court. “e. i g 
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In respect of- the Train dacoity there is 
first the evidence of Banarsi Lal, which 
proves the collection of some of the dacoita 
in Shahjahanpur, and the arrangements 
made by Ram Prasad for their entertain- 
ment. Banarsi Lal took a house for the 
use of the conspirators. He is corroborated 
on this point by Kishan Lal. roe 

We have next the evidence of ‘Radhe La 
who proves that acertain person with five 
others stayed at the Ohhedi.Lal Dharamshala 
in Lucknow from the 7th to the 8th of 
August, 1925, and again from the 8th to the 
9th of August, 1925, and that the head of 
the party signed his name in the register at 
places Ex. 476 B and Ex. 476-A as Din 
Dayal of Cawnpore, It is proved to our. 
satisfaction that the handwriting of these 
two entries is the handwriting of Ram 
Prasad. Kallan the ekka driver picked 
Ram Prasad out of a crowd in the Jail as. 
one of the men whom he had seen close to 
the Kakori Station on the 8th of August, 
1925, the day before the dacoity. He 
repeated the identification in Court. Badlu, 
one of the boys who were grazing cattle in 
Amethia on the day of the dacoity, identified 
Ram Prasad in the Jail as one of the men 
whom he had seen in the neighbourhood in 
suspicious circumstances. He was unable 
to repeat-this identification in Court. E 
` In addition there is against Ram Prasad 
the important evidence of a man called 
Abdul Wadud. We have not referred 
before to Abdul Wadud. He isa vendor 
of ærated waters ‘and ice who travels on 
certain trains selling his goods. At the 
time of the Train dacoity he was in No.8 
Down and when the train came to a stand- 
still he got outof his compartmentto see 
what had happened. He was in a good 
position to identify persons who were 
present among the dacoits, as there was 
light in the sky at the time, and asa man 
who is accustomed to travelling by Railway 
trains, and whose work would make him 
somewhat more observant as to the features 
of the people hesees than many others, he 
was able to give evidence of identification 
somewhat more extensively than that given 
by other people. When we say that his 
work would make him more observant, we 
mean- this. A seller of erated waters and- 
ice on a Railway train is continually going 
from one carriage to another sometimes in 
a very bad light, leaving glasses, comin 
back to collect them and for payment ant 
seeing his customers- from time to time, 


{106 I. ©. 1927] 


Such a man would in the nature of his work 
be likely to become observant. He has 
identified altogether eight persons as 
having taken part‘in the dacoity. He made 
four identifications, which were not 
accepted, three of men who clearly had not 
taken part in -the dacoity, and one of a 
man who, although he had not taken part 
in the dacoity, had a strong facial 
résemblance to Rajendra-Nath Labiri. He 
identified Ram Prasad as one of the dacoits. 
He picked him out of a crowd in the 
Jail, and repeated his identification in 
Court, Ys -7 i ; 
` “In addition there is against Ram Prasad 
the fact that Banwari Lal has implicated 
him as one of the ring-leaders in the dacoity. 
There is also the evidence of Sri Ram Pande, 
‘the Sub-Agent of -the Allahabad Bank at 
Shahjahanpur to the effect that shortly after 
the Train dacoity Ram Prasad was in 
possession of funds. This is the evidence 
against Ram Prasad. i 
- We now come to his defence. His defence 
before Mr. Hamilton,- when it was not 
. confined to accusations against the integrity 
'- of the Special Sessions Judge, the pro- 
secuting Counsel and the Police, consisted 
mainly in a denial of nearly everything. 
Before the Oommitting’ Magistrate he 
refused to-make any statement. Before Mr. 
Hamilton he. made a. full statement. He 
admitted that he had purchased the 
cartridges in Oawnpore on -behalf of Prem 
Kishan. He said he. purchased them to 
oblige Prem Kishan. .That was all . the 
explanation. lie offered on that point. .He 
attacked Banarsi Lal upon’ the following 
points. He said-that Banarsi Lal was 
Secretary of the Congress. Committee and 
that he was Auditor and. that in 1921 
Banarsi Lal had taken. certain English 
clothes belonging to Thakur Indra Bikram 
Singh to-burn,as amark of .disapproval 
of the use of cloth other than Indian made 
cloth, and that Banarsi Lal -had mis- 
appropriated certain of these clothes -and 
used them for his own purposes. He further 
stated that Banarai Lal had gone to the 
Ahmedabad Congress and. there stolen a 
bucket and a lantern, He stated that 
Banarsi Lal had committed other acts of 
dishonesty and that he was also a drunkard. 
He said that he had made these accusations 
tothe members of the Congress party with 
the result that Banarsi Lal had-lost his 
repitation. He went on to say that Banarsi 
Lal had formed-a gang of: dacoits, and that 
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» 
he was committing . dacoities on his own 
account. He said that for this reason he 
and Banarsi Lal were enemies. In respect 
of Indu Bhushan Mittra-the. case that he 
put forward was that Indu Bhushan 
Mittra’s father was a Headmaster of a 
Government School and a Government spy. 
In respect of Banwari Lal he had only to say 
that Banwari Lal was acting under the 
orders of the Police. He made a violent 
attack upon the Oriminal Investigation 
Department, and said that the reason why 
he had been implicated was because he had 
been writing to the newspapers suggesting 
that the Criminal Investigation Department 
were fabricating false cases throughout the 
Province, in order to-prevent a reduction 
in their personnel, . His case was that they 
were afraid that their number was going to 
be reduced, so they were bringing all the 
false cases that they -could think of. He 
said - that the Criminal Investigation 
Department in revenge for his attacks upon 
them has implicated him’in a false case and 
names as his arch enemy a leading gentle- 


‘man in the Department Khan Bahadur 


Tasadduq Husain. He stated that Mr. 
Horton was honest as far as he went, but 


-that he was too stupid to be ableto get 


at the truth. Heconcluded that he had 
no hopes of a fair trial in the Court of Mr. 
Hamilton. In respect of his handwriting 
his case was that he had never written the 
petition which was sent from the 
Shahjahanpur Jail. He stated that the 
Jailor had substituted for the petition 
which he had written a petition which was 
forged by a person unknown. When he 
appealed from Jail to this Oourt he first, as 
we have said already, requested that P+. 
Gobind Ballabh Pant should be appointed 
te appear for him, or that in the alternative 
he should be allowed to argue his appeal 
himself. On the-13th May, 1927, he applied 
to this Court for various copies. On the 
4th-June, 1927, he sent an application 
stating that he had received -the copies, 
On the 28th June, 1927, he applied to this 
Court from the District Jail, Gorakhpur 
requesting that he should be transferred 
to the Lucknow Jail: On the 7th July, 
1927;.he sent an application requesting 
permission to argue his appeal in person. 
On the 18th July, 1927, he applied to this 
Court, objecting to the appointment of Mr, 
L S. Misra as his Counsel and demanding 
that’ he. should. be allowed to argue his 
appeal in person, A Bench of this Court 


-- eomplaints:. against ; the ..good..faith;and.. has.incurred.the enmity of.Muhammadans,; 
honesty:.of :Mr;-L.:8. Misra; but-that..the,,, There «is--so. foundation for ‘the, allegation.,. 


hif econductj,and-substituting, for-his.own;: was,the, report of .a-certain.P.ijlice.:conatablé.:; 


which had. beed elicited in cross-examina-. “Abbas:;.Khan, in. making the. report. wàs:- 
jion of thes witnesses, .It is obvious, that, evidently relying. upon information: which:.. 
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Kehad: received fròm'ŝòme body dlse: Thėre 
is nothing to'show`that the information 
-was correct, and wo:donot- congider~that 
Banarsi: Lal's evidence -has' been -in any 
‘way affected on this argument. -Jo-:respect ` 
of his identifications he has ‘endeavoured 
to make out: that‘those identifications were 
‘obtained unfairly. He "has completely 
failed to establish this point. ` His learned 
Counsel made only.a faint hearted attempt 
to -show that Ram Prasad had not taken 
part inthe general conspiracy.: He directed ` 
‘the greater part of his ; arguments to en- 
deavotiting to'show that he- had not taken 
‘part in'the Bichpuri‘ dacoity or the Train 
dacoity. We are 'satisfed that the identi- 
‘fications were’ honest: identifications, and 
upon these idéntifications and the evidence 
of handwriting, we" have no ‘difficulty in 
arriving -at conclusions on these appeals, 
‘Banarsi’ Lal undoubtedly. took: part inthe 
Bichpuri dacoity. ` His evidence that Ram 
‘Prasad was a: ring-leader in this dacoity 
might go far very little, if it stood alone. 
‘But it does not stand ‘alone. The: fact 
‘that Behari has identified‘ Ram Prasad as 
‘taking part in the dacoity would -alone 
þe- sufficient corroboration of Banarsi Lal's 
evidence | upon’ the point. But in’ addition 


-to‘Behari's- ‘evidence, there is'the evidence - 


of Lila and | we’ are- satisfied that” Ram 
‘Prasad took: ‘part’i in the’ Bichpuri ‘dacoity. 
‘The evidence: egajnst.him “in respect of 
‘the “Train -dacoity’ id "even stronger. He 
has: been unable to explain-away~ the fact 
‘that the. entries inthe register of Chhédi 
Lal- Dharamsala: are in-his-own handwiit- 
ing. This fact alone -shows | that Ram 
‘Prasad was in: Lucknow -on 8th and yth 
‘August, 1925. Hé-has been unable to ex- 
plain away’ his identification by’ Kallan, 
‘Abdul: Wadud and Badlu. “These -identifi- 
cations alone are sufficient'to show that he 
“took” ‘part’ in the “Train*dacoity. Upon the 
above ‘evidence we find that’ he was rightly 


‘convicted “upon all the ` “charges” ‘on ‘which ~ 


‘he -has been - convicted ‘by ‘the : leatned 
‘Special Sessions’ Judge. 


EX ‘Rajendra: Nath’ Lahiri: 


As “wer “have already stated’ this appéllant 
is a full. grown “maft’-who: in (1924225 was 
“working” in’ Benarés in, a: :dispensary which 
is ‘conducted ` by: this “ brothers’ and was 
also’ reading. as a atudent “in the “Hindu 
Gollegs. “The ; main evidence to. connect 
Aim ‘with ‘the’ geriéral. conspiracy ‘is’ that 
of Banaréi Lal, Indu Bhushan Mittra and 
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“Kunwar Bakadur, “He is- tuither implicit- 
-ed ig. Banwar¥ Lal's’: confession. He -was 
‘an. associate of Banwari -Lal He had: rē- 
-lations - with-Ram -Prasad’ who visited him 

at Benares and hèzis proved to have been 
‘present at ths Meerut’Orphanage meeting. 
: He .was eventually-captured in 4 house in 


- Qaloutta.-which'was a bomb’ factory.’ ‘The 


corroboration -of-the -evidence ‘of. the -ac- 
-complices ‘ageinst him. is very strong. ‘In 
‘the: first- places ~- Banwari: Lal, “Banarsi Lal 
‘and: Kunwar Bahadur: have: all ‘identified 
‘bim-out of a crowdin the Jail'and also in 


“Court. Indu Bhushan Mittra has-also identi- 


-fied him “out ofa-crowd in’ the‘Jail and 
‘also: in Court. “Hè has admitted that-the | 
‘handwriting which has been faken as his 
standard--handwriting:-is-his -own..--After 
a careful personal comparison of- -thë docu- 
implicate “him, “and 'which 
“are ‘alleged to: be -iu his handwriting: we 
“agree. “with Mr: Stott inthe- conclusion ihat 
‘those`documents. are: in his handwriting, 
‘and‘'the- corroboration ‘afforded by thése 
-documents is initself sufficient to establish 
‘that he--was one ofthe conspirators, We 
‘take in-the first-place ‘the facts’ that on three 
‘separate ‘occasions -heo sent money? orders 
to: Kunwar ` Bahadur, . the money: being 
intended >for ‘the use-of Banwari Lal, ‘On 
all these occasions. he remitted'thé-money 
‘orders‘under a false name- signing himself 
either as Kashi- Nath‘ Bajpai . or’ Kunwar 
‘Bahadur -Srivastava.-- Ib is in evidence that 
-he despatched fiom-Rae ‘Bareli a suspicious 
“telegram Ex. P-110.to' Benares. The words 
-of- the -telegram were,- “ Marriage post pon 
‘ed: until further--news,” This- is’ signed ` 
under the false name of 'J ugal Kishore, — 
‘We:-further + find - that ‘Ex. P-162 “The 
“Pwelye -Points ° is proved to have been 
“in his handwriting. -This shows that he ` 
had left with Ram Nath Pande certain 
“points-upon which ‘information was to” be 
‘required. “These” points were a ‘list of- 
non-co-operators “in ‘the ` District,” tHe 
“population of the ` District, “the” num: 
‘ber of’ Policemen ` and “other - pointe 
“which would’ not be ‘desired by ordinary 
“persons. “We +have* again «the evidericé © 
which. connects - him: “with Govind Charan 
“Kar. “This -is contained ‘in ' Banwari “Lal's 
‘confession and, there is: corroboration hére 
inthe evidence of Mahash* Narain’ Sinha: 
‘There isthe évidence:that’theletters which 


were: “intercepted” in: Calcutta. ‘adelreased to 


K. C, Guha “were ‘in “his handwriting; 
‘there are the intercepted letters to Ram 
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. Prasad and there is ‘particularly in Hx. P- 
145 the remark “ Please bring my shirt and 
pen from Ohaudhuri". When Govind 
Charan Kar. known as D. N. Chaudhuri 
was arrested there was found in his pos- 
session an “Apollo” fountain pen and on 
the evidence of Batak Nath Dey, Sarat 
Chandra Mukerji, Kamal Indu Sanyal and 
Amar Nath Chakravarti all witnesses of 
Bonares that pen was, the property of 
Rajendra Nath Lahiri. He has been clearly 
identified as having been atthe meeting 
at the Vaishya Orphanage at Meerut on 
13th September, 1925. The evidence of 
Sub-Inspector? Bhupendra Nath Sarkar 
proves that he. was arrested in a bomb 
factory in Calcutta. Thus the evidence 
of the accomplices is corroborated absolute- 
ly. Even in theabsence of the evidence 
of the accomplices there is other evidence 
sufficient to justify the conclusion that he 
was a member of the 
called no witnesses. His competent Counsel 
Mr. Chatterji of the Oalcutia Bar and Mr. 
H. O. Dutt made practically no attempt 
to discuss the evidence connecting this 
appellant with the general conspiracy. It 
is true they did nofadmit that he had 
` taken part in the conspiracy but they did 
not trouble to criticise the evidence con- 
necting him with it. : 

We now come to his connection with 
the Train dacoity. According to the 
evidence of Banarsi Lal and Indu Bhushan 
Mittra he was one of the persons who 
collected in Shahjahanpur before the com- 
mission of the Train dacoity. This would 
. go for very little in itself. He has further 
been implicated in Banwari Lal's confes- 
sion as havtng taken part in the Train 
dacoity. This would not be sufficient in 
“the absence of corroboration, but his 
complicity in the Train dacoity is estab- 
lished on evidence which in itself would 
be sufficient if it stood alone. As has 


already been said No, 8 Down was brought. 


to a stand still by a passenger in a second 
class compartment pulling the alarm. Dr. 
Chandrapal Gupta was travelling in the 
compartment in question. He is a Medical 
Officer employed by the Hast Indian Railway 
Company whose duties are largely to pro- 
ceed from one Railway Station to another 
on medical attendance on members of the 
staff. On the evening in question he was 
returning in that train from Balamau to 
Lucknow. At Kakori he left his compart- 
ment for a few. minutes and on his return 
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discovered that three Indian passengers— 
young men dressed in khaki shirts, short, 
knicker-bockerd and stockings—had taken 
placesin the compartment. The compart- 
ment in question was asecond class com- , 
partment, The train left Kakori and had 
proceeded about a mile and a half when the 
alarm chains were pulled. The chains 
were pulled on both sides by two separate 
men, Then, when the train stopped those 
three men got out of the train and took 
part in the dacoity. Dr. COhandrapal Gupta 
picked out Rajendra Nath Lahiri froma 
crowd in the Jail and identified him again 
in Court as one of the three men who 
were in the compartment. The evidence 
of Dr. Chandrapal Gupta, in our opinion, 
is very strong. It does not stand alone 
however. It corroborates the evidence 
afforded by the depositions of Banarsi Lal 
and Indu Bhushan Mittra and the state- 
ments in Banwari Lal's confession. The 
learned Counsel for this appellant have, as 
might bse expected, directed their criticisms 
mainly against the evidence of Dr. Chandra- 
pal Gupta. They have been unable to. 
throw doubts on this gentleman’s integrity. 
They have been unable to show that-he is 
other than an intelligent witness. We 
have it then, that this intelligent and 
honest witness hag picked out of a crowd 
‘in the Jail Rajendra Nath Lahiri as one 
of the three men who were in the carriage 
and repeated this identification in Court, 
The main argument of the learned Counsel 
was that Dr. Chandrapal Gupta might have 


-madea bona fide mistake in identifying 


this appellant. The evidence as to how 
this identification was made is as follows, 

When Dr. Chandrapal Gupta saw the 
appellant in the. Jailhe at once took hold 
of him, saying that he was one of the men 
in question. He then told Saiyid Ainuddin 
that he would have to think over the 
matter because Rajendra Nath Lahiri wae 
not dressed in Jail in the clothes similar 
to those which he had been wearing in- 
the Railway carriage and also because 
Rajendra Nath Lahiri when the witness 
saw him in the train had a moustache 
whereas the man before him had shaved 
his moustaches. In.the witness box he 
stated before the Judge ‘I identify him 
here. After the dacoity I first saw him at 
the Jail identification. He has no motlustache 
now. Hehada very small moustaché at 
the time of the dacoity. When I picked 
him out in the Jail he was not wearing 
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the same clothes asinthe dacoity and he 
had no moustache. I am absolutely cer- 
tain now that I saw him in the Train 
dacoity.” We thus have it that this 
witness identified the appellant at once as 
soon as he saw him in the Jail, He then 
thoughtover the question carefully in order 
to make up his mind whether his identifi- 
cation was or was not correct and after 
careful consideration decided that it was 
correct. As the witness is both intelligent 
and honest, it would,in our opinion, be 
difficult to get a better identification. We 
are satisfied upon this evidence that 
Rajendra Nath Lahiri took part .in the 
Train dacoity and that he has been rightly 
convicted by the learned Special Sessions 
Judge on all charges, 


3. Raushan Singh. 


As we have already stated this man is a 
man of nearly forty years of age, who holds 
some landed property in the Shahjahanpur 
| District. He was admittedly a friend of 
Banarsi Lal and alsoknew Ram Prasad. 
Banarsi Lal, while stating that Raushan 
Singh was afriend of Ram Prasad, was 
not of opinion that Raushan Singh was a 
member of the revolutionary party. Indu 
Bhushan Mittra, however, has given evi- 
dence that in his opinion Raushan Singh. 
was @ member of the revolutionary party. 
He says, “My reason for thinking that 
Raushan Singh was amember of the re- 
volutionary society was that one day I 
went to fetch a book from Ram Prasad and 
Raushan Singh was there. I gota book 


which I think was ‘Bolshevikon ke Kartut’" ` 


(the deeds of the Bolshevikts). “He said 
to me, ' My child! why are you taking 
such books away? Do not read them!'” 
He said this laughing. He also was a 
frequent visitor to Kam Prasad. Also they 
used to speak together after closing the 
COOP as a ik ka I got a book, ‘Life of 
Mazzini’, from Raushan Singh, a fact 
which I had forgotten to state up till now. 
This has come back to me this very 
. Minute. I got this book in January, or 
February, 1925. I asked for this particular 
book from Ram Prasad and he said Raushan 
Singh could give it. Raushan Singh does 
not know English. Raushan Singh was in 
front of the house of Ram Prasad with the 
book ahd I gotit from him there. Itwas 
in the street. I had asked for this book 
&. week previously. Ihave seen Raushan 
Singh locked in with Ram Prasad more 
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than once but I cannot say how often. He 
„also used to sleep there often. I cannot 


give the date or month of any of these 
secret conferences. Once Isaw Hargovind 
with Raushan Singh and Ram Prasad cn 
such asecret talk. Thisis the only occa- 
sion on which Isaw a third person with 
them; I do not remember how often I 
was told to go o0ub.................. The life of 
Mazzini which I got from Raushan Singh 
was really Mazzini ki Lekh and was 
written in Hindi". f 


“This is the only evidence to prove that 
Raushan Singh was a member of the Revolu-. 
ticnary party with the exception of the - 
evidence connecting him with the Bamrauli 
dacoity. The evidence connecting him 
with the Bamrauli dacoity is strong evi- 
dence of identification. Lalta Prasad who 
knew him before deposed that he saw him 
participating in the commission of the 
Bamrauli dacoity. Kalka Prasad and 
Kanhai who did not know him before 
identified him in Jail identification pro- 
ceedings out of a crowd as one of the men 
who had taken part in the Bamranli dacoity 
ana repeated the identifications in Court, 
Puttu Singh who knew him before stated 
thas he was presentin Bamrauli on the 
morning of the dacoity. 


Raushan Singh was defended by Mr, 
Ohatterji of the Calcutta Bar and Dr. J. N, 
Misra. The first point taken by Mr, 
Chatterji was that it was not sufficient to 
justify the convicticnsin this case for it 
was to be proved that Raushan Singh had 
taken part inthe Bamrauli dacoity, that 
it was necessary further to prove that he 
was a member of the Revolutionary party 
and that the dacoity had been committed 
in pursuance of the objects of that party, 
We have already decided in a previous 
portion of this case that the Bamrauli 
dacoity was committed in pursuance of the 
objects of the party and we should have 
arrivad at that conclusion, even if we had 
found that Raushan Singh was nota 
member of the Revolutionary party. We 
agree, however, with Mr, Ohatterji in the 
conclusion that, unless it is established 
that Raushan Singh was a member of the 
Revolutionary party the conviction against 
him of participation in the Bamrauli dacoity 
could not be upheld, as this Court would 
not have jurisdiction to convict him of par- 
ticipation in that dacoity, unless he were- 
a member of the party, i 
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“he evidence : in” these. mattera is- very 
` closely:interrelated. The evidence of Indu 
* Bhushan is sufficient in itself, if corroborat- 
- 6d and ~believed, to-show that ` Raushan 
“Singh was a: member of-the party. The 
' reasons which Indu Bhushan gives in‘sup- 
. $ port of bis conclusion that he was a mem- 
“per of the party are, in‘ our opinion, suffici- 
‘ent, -but Indu-Bhushan's evidence’ requires 
corroboration. We: see no reason - to‘ dis- 
-trust him -as-far as “Raushan‘‘Singh- is 
concerned. His evidence: has :not been 
-shaken in cross-examination and it has-nob 
been made out that Indu Bhushan has any 
“reason for wishing’ to implicate Raushan 
‘Singh falsely. The ~ corroboration’ ‘will 
Jargely depend upon our ‘finding as to'whe- 
ther Raushan Singh took partin:the' dacoity. 
“He has called -evidence to ‘support “his 
defence. The evidence against Him has 
been criticised at length by “his learnéd 
Counsel. The main points that they have 
taken are that in thé previous case the 
proceedings resulted in an acquittal, that 
“fheir client was not prosecuted originally, 
‘that upon their" reading of the‘evidence it 
was not be who was present in Bamrauli 
‘on the morning of the dacoity, and .'that 
‘there was not ‘sufficient light'by which to 
make an identification. “We:have already 
dealt with the first argument ‘in a prévious 
‘portion ofthe: judgment, cand found “that 
there is no‘ force “in “the argument ‘that 
‘other * men were tried.for com plicity iri this 
“dacoity-and “acquitted. In régard to: the 
second: point'the fact that’ Raushan “Singh 


was mentioned atthe commencement. as 


having taken partia the “dacoity < tells 
strongly “dgginst -him. -The ‘circumstance 
that ‘he was not procéeded against ‘Tas been 
explained ‘by the ‘Police Officer, who -was 
responsible’ for not’ proceeding *against-him, 
as “due to ‘the fact that the “Police ‘Officer 


in- question was giver to understand ‘during ° - 


thé investigation *that “Raushan Singh's 
name had been mentioned falsely on account 
of-“enmity, The ‘Police Officer who’ was 
responsible for omitting to prosecite ‘Rau- 


shan Singh wasSub-Inspector Ram Chandra 


Sharma. :He has given ‘evidence “in ` this 
ċase. ` His attempt to explain “his omission 
is: absolutely unsatisfactory. ‘He-sdid, “I 
did not arrest nor prosecute Ratéban Singh, 


` I did-not‘d6 sovas* people- said: that-thére ` 


was ‘enmity, ‘Before this oecurrencé-I ‘had 
heard: ndebing of sachan: enmity.’ We 


have never heard ‘amore lame-or’more | 
pnsatisfactory explanation “for failure “to 
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‘proceed: against* a man who had been mèn- 
tioned by persons ‘present at-a dacoity'‘ag 
-having taken part ‘in- it. A Police Oficer 
-in the position of Sub Inspactor Ram Ohan- 
dra Sharma who had in his possession evi- 
‘dence that a certain man had been-identi- 
‘fied'on“’the ‘spot as having taken ‘part in 
-the comniission of a “daccity was‘-under 
“an obligation tó investigate the case against 
‘him -further,' and ùot to drop the case’ at 
‘its ‘very:-inception ‘on the ground - ofa 
‘possible defènce. He has been- unable-to 
give any: cdlksrent- explanation of “what 
‘was thenatire of the enmity to whichi'he 
‘referred; -The*attempt-in -this case” to 
“prové enmity has been-pitiablý weak -'The 


case put forward by the competent Coüñsel - 


for Raushan Singh .on the - question - of 
enmity can be -reduced to the following 
short statement. There had previously 
‘been a fight between some relations ‘of a 
“man Called --Gajraj Singh in Bamrauli and 
s)me ‘other perdons.- Lalta Prasad-was not 
-on -good terms with’ those “relations ~ of 
-Gajraj Singh. “Raushan Singh's «father’s 
‘sister's - husband: Nathu Ram.was a'‘servant 
‘of Gajraj Singh. The fight-had taken-place 
‘three years ‘before the commission of -the 
‘dacoity.- All ‘that the learned Couhselare 
“able ‘to’ Bay “is “that “when--a dacoity was 
-comimittéd’- in the “hoise of Baldeo,~ Lalta 


:Prasad~niust-have gone out‘of his” way-to . 


vaccusé: falsely “Raushan’ Singh of -having. 


‘taken part in the dacoity, becdiise Riushan 
‘Sinigh’sfather's~sistér’s -husband ‘had‘been 
-a' géfvant-. of* Gajraj ‘Singh, “and “because 
-Lalta-Prasad was noton" the’ best of terms 
with certain relations of Gajraj* Singh. 
-Thiswas the best’ case bhat the learned 
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Police the District Police shielded him when 
his name was originally mentioned, Abso- 
lutely no suggestion is made as to why the 
Criminal Investigation Department should 
go out of their way to implicate a Police 
spy on a false charge. There is, of course, 
no evidence to show that Raushan Singh 
-is a Police spy. We have now sufficiently 
examined the facts as to why he was not 
proceeded against originally. In our opin-. 
ion the conduct of Sub-Inspector Ram 
Chandra Sharma requires investigation and 

_we trust that it will beinvestigated by the 
Police Authorities. 

The next point taken upon behalf of 
Raushan Singh is:-based upon an inaccurate 
reading of the evidence, the suggestion 
being that Raushan Singh was not the 
man who visited Bamrauli that day but 
that another man visited Bamrauli that 
day. Upon this point it is sufficient to note 
the following evidence. Raushan Singh 
had originally relations in Bamrauli. He 
does not livein Bamrauli, He lives in a 
village in the Shahjabanpur District which 
is several miles distant from Bamrauli 
which is inthe Pilibhit District, Puttu 
Singh deposed that Raushan Singh, who 
‘had some local knowledge of Bamrauli but 
who had been there very seldom in the 
past few years, came to Bamrauli on the 
morning of the dacoity and was seen by 
him at 8 a. M. Puttu Singh and Gajraj 
Singh have houses in the same enclosure, 
Raushan Singh had come to the house of 
Gajraj Singh. Baldeo Prasad had stated, that 
on the morning of the dacoity he had gone 
to the house of Pattu Singh to borrow a 
cart, and that he had seen in Puttu’s com- 
pound a manof another village whom he 
- didnot know. Theargument hereis that 
“the man of the other village whom he did 
not koow was the man who took part in 
the dacoity, and was not Raushan Singh. 
‘There isno foundation for this sugges- 
tion, Lalta Prasad had deposed that he 
‘had seen Raushan Singh that morning in 
Bamrauli and saw him again taking part 
in the dacoity. He was the man who men- 
tioned Raushan Singh's name to the Police, 
He said that when he saw Raushan Singh 
io the morning Shankar Singh, the son of 
Gajraj, was with him. 

In respect of the fourth point we are 
clearly satisfied that there was ample light 
by which an identification could have been 
made, Sugar boiling was in process at 
the time, There was further a light from 
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the fires and there was further the light of 
the electric torch. 

The evidence produced by Raushan 
Singh in his defence has not succeeded 
in helping him. The evidence. wnich 
attempts to prove enmity is not worth dis- 
cussion. The evidence which he has pro- 
duced toprove that he was in Bamrauli 
not on theday of the dacoity but on theday 
before is that of Gajraj Singh. We donot 
believe it. We accordingly find that it is 
proved that Raushan Singh participated 
in the commission of the Bamrauli dacoity. 
We have already found that the Bamrauli 
dacoity was committed in pursuance of the 
aims of the Revolutionary conspiracy. We 
find that Raushan Singh was an intimate 
friend of Ram Prasad, and we find on the 
svidence of Indu Bhushan Mittra thatheused 
to have meetings with Ram Prasad behind 
closed doors and that his conduct wessuch 
as indicated that he was a member of 
the conspiracy. We have found in Appeal 
No. 380 of 1927 that Ashfaqullah who is one 
of the conspirators participated in the 
commission of the Bamrauli dacoity. We 
consider that these facts sufficiently cor- 
roborate the evidence of Indu Bhushan 
Mittra and we, therefore, find that Raushan 
Singh has been rightly convicted on all the 
charges on which he has been convicted by 
the learned Special Sessions Judge. 


4, Jogesh Chandra Chatterji. 


This man as has already been stated is a 
resident of Bengal of over thirty years of 
age. The evidence against him which showa 
that he was one of the conspirators is that 
of Banarsi Lal. Heis also mentioned by 
Banwari Lal in his confession. If this evi- 
dence is accepted there cannot be tha 
slightest doubt asto the fact that he was a 
member of the Revolutionary party. It is 
corroborated by the fact that both Banarsi 
Lal and Banwari Lal picked him out ofa 
crowd in Jail ‘identification proceedings as 
the man to whom they referred. Thisevidence, 
however, is not the main evidence against 
him. The main evidence against him which 
corroborates the evidence contained in 
Banarsi Lal's deposition and Banwari Lal’s 
confession isthe evidence that when he was 
arrested on the 18th October, 1924, Bx. 
P-198 containing an account of the meet- 
ing of the Revolutionary party was found 
in his possession. This evidence not only 
strongly corroborates the evidenca of the 
accomplices but in itself wouldebe sufficiont. 


770 
for his conviction if believed. Itis as fol- 
lows:— 

Inspector Muhammad Ismail of the Bengal 
Oriminal Investigation’ Department has 
deposed that he was on dutyin the neigh- 
bourhood of the Howrah Bridge, Calcutta, 
on the 18th October, 1924. He saw Jogesh 
Ohandra Chatterji in the precincts of the 
Howrah Railway Station. He says that he 
had heard his name before but did not know 
him before. Heconsidered his behaviour sus- 
picious and followed him over the Howrah 
Bridge to the junction of Harrison Road 
and Strand Road. There he apprehended 
him asa suspect and tookhim to a shop close 
to the-place of the arrest where he searched 
him in the presence of two witnesses who 
were selected at random. Jogesh Chandra 
Chatterji was made to sit ona bench in 
front of the shop. While the Inspector was 
searching his inside pocket Jogesh Chandra 
Chatterji took a paper from his lower left 
hand outside pocket and letit fall on the 
takht- (platform) beneath the bench.  - 

This paper was Ex. P-198, We have 
already given thecontents of this paper. If 
this story is’ believed, there cannot be the 
slightest doubt as to the guilt of the appel- 
lant. Kabiraj Bhuban Mohan Das, a search 
witness, was called to provė ths discovery 
of Ex. P-198 from the possession of the 
appellant. He has corroborated Inspector 
Muhammad Ismail absolutely. In his state- 
ment before the Special Sessions Judge, 
the appellant put up the defence that Ex, 
P-198 had not been found in bis possession. 
His case was that the Police Officers, who 
had arrested him, had brought this paper 
with them, aad had planted it on him. He 
called the other search witness Kali Das 
Ghose in his defence. Healso called two 
other witnesses to show that on certain dates 
he could not have been in the United Pro- 
vinces. He was defended in this Court by 
Mr. N. C. Dutt who confined himself to criti- 
cising the evidence for the prosecution, He 
has been unable to explain how Banarsi Lal 
who is a resident of Shahjahanpur and 
` Banwari Lal who is a resident of Rae Bareli 
could have been in any position to identify 
Jogesh Chandra Ohatterjias they did identi- 
fy him, if they had not known him before, 
In respect of the discovery of Ex, P-198 
Mr. Dutt has been unable to shake the 
evidence of the prosecution witnesses, Kali 
. Das Ghose, the witness to the search who 
was called as a defence witness, has not 
pupported tke appellant's story, He says 
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that he was a witness to the search an 

that ke saw Ex. P-198, but that he did no 

see it drop from the appellant's pocket. He 
was clearly not in a position to see the paper 
drop from the appellant's pocket as it was 
dropped from the side of the appellant 
opposite to the side.on which the witness 
was standing. Kabiraj Bhuban Mohan Das. 
has stated that he saw the appellant let fall 
the paper and that he picked it up. His 
words are, “At the search while the Inspec- 
tor wassearching his pockets Jogesh let fall 
a paper on the takht on which ] wassitting. 
I picked it up while both I and the Inspec- 
tor tried to do so and I gave ittothe In- 
spector.” This was Ex. P-198. The appel- 

lant stated that when the paper was dis- 
covered he protested loudly. Kali Das 
Ghose has no recollection of his making 
any protest. The other two witnesses Pro- 
fulla Chandra Chakrabarti and Jitendra 
Chandra Bhattacharji do not appear-to us 
to be reliable witnesses and in no circum- 
stances would their evidence be of great 
value. Theappellant appears to have taken 
some exception to the fact that a certain 
witness whose evidence he desired was 
not called. . We find there is no foundation 
for this objection. A summons was issued 
for the attendance of his witness, The 
witness who resided in Calcutta sent a 
medical certificate stating that he was 
unable to attend and no further steps were 
taken by the appellant to procure his 
evidence. The suggestion that Ex. P-198 
was planted upon the appellant is apart 
from the evidence a. suggestion which can 
hardly be argued seriously. On the date 
of the appellant's arrest the 18th October, 
1924, neither the United Provinces Police 
nor the Bengal Police had any suspicion 
that there was a specific Revolutionary. 
party in the United Provinces with an 
organization that had developed as far as the 
holding of meetings. As has already been 
noted, the clue afforded by Ex. P-198 was 
not followed up at the time, Itis true 
that Rai Sahib Durga Prasad, Deputy 
Superintendent of Police-in the Oriminal 
Investigation Department, who has given 
evidence in the case, stated that he had 
heard possibly as early as July, 1924, that 
there was some sort of a Revolutionary : 
society and that a man who called himself 
“Roy’—that is tosay the appellant who 
passed under the name of Roy—was fisit« 
ing the United Provinces. But he did uct 
communicate his suspicions otherwise thay 


a. 


(106 1. 6. 1997) 


the 19th November, 1924, (a month after the 
appellant's arrest and the discovery of 
Ex. P-198) when he 
intendent of Police, Shahjahanopur, in 
Ex. P-658 of the possibilities of dacoities 
being committed by political criminals in 
the Shahjahanpur District. We believe 
the evidence of Banarsi Lal and the state- 
ment of Banwari Lal and we believe 
Inspector Muhammad Ismail and Kabiraj 
Bhiban Mohan Das as to the account 
which they give of the discovery of 
Ex, P-198. We accordingly find that the 
appellant Jogesh Chandra Ohatterji has 
been rightly convicted on the charges on 
-which the learned Special Sessions Judge 
convieted him. i 


5. Suresh Chandra Bhatlacharji. 


This man as we have already stated is 
a Qawnpore man who is employed as a 
sub-editor ina newspaper. He has been 
cotvicted on the charge of general con- 


“gpiracy but acquitted on the charge of 


complicity in the Train dacoity. The 
evidence against him is partly contained 
in the evidence of Gopi Mohan who has 
deposed to his association with Ram 
Dulare appellant. We are satisfied that 
the entriesina certain note-book found 
at the time of his 
appellant's handwriting and froma com- 
parison with the handwriting in this 
note-book we are satisfied that he de- 
spatchéd a money order, Ex. P-96, on 
28th November, 1924 for Rs. 10 to Kunwar 
Bahadur with the intention that the money 
should be given to Banwari Lal. This 
money order was sent under the false 
name of “N. Prasad.” 
however, against this appellant is in the 
evidence that he attended the meeting at 
the Vaishya Orphanage. He was not pre- 
sent at the . Vaishya Orphanage on 13th 
September, 1925. The evidence of Police 
constable Sarju Dayal, which is corrobor- 
ated by other evidence, shows that this 
appellant left Oawnpore on 13th Septem- 
ber, 1925,and arrived at Meerut at 7-30 
a.M. on 14th September, 1925, Police con- 
stable Sarju Dayal had been ordered to 
shadow this appellant to Meerut, Suresh 
Ohandra being at 


him to Meerut. At. Meerut the. appellant 
went toa Dharamsala and then Police con- 
estable Sarju Dayal lost trace of him un- 
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in his confidential diaries to any one until - 


warned the Super- 


arrest are in the 


The main evidence, . 


the time a political. 
suspect. He has“deposed that he did follow. 


i 

til the afternoon when he eshadowed him 
back to the -Railway Station.and followed 
him to Cawnpore. Sub-Inspector Brahma 
Singh and Phera Singh have deposed that 
Suresh Chandra -Bhattacharji was one of `’ 


. the men who entered the Superintendent's 


residential quarters at- the Orphanage at 
10 a.m. on 14th September, 1925, Pheru 
Singh has deposed that Suresh Chandra 
Bhattacharji left these quarters ab 2 P.x, 
Sub-Inspector Brahma Singh and Pheru 
Singh picked the appellant out ofa crowd at 


Jail identification proceedings and identi- 


fied him again in Oourt. He was defend- 
ed by Mr. H. N. Misra. He admitted that 
he had left for Meerut on 13th Septem- 
ber, 1925, andthat he arrived there on 
14th September, 1925, but he denied that 


- he had ever gone to the Vaishya Orphanage. 


He called a large number of witnesses. 
His witnesses Dr. S. N. Sen, Sital Prasad, 
Mohit Kumar Mukerji and Hari Gopal 
Roy were to prove that he was in Oawn- 
pore on the day when the Train dacoity 
was committed. As he has been acquitted 
on the charge of having participated in 
the commission cf the Train dacoity, we 
need not discuss their evidence. His re- 
maining witnesses were called to prove, . 


-that Gopi Mohan was not telling the truth, 


The evidence of Gopi Mohan against this 
appellant is comparatively valueless. We 
do not, however, believe the evidence of 
these ‘witnesses. He has taken an objec- 
tion that his brother whom he wished to 
call as a defence witness was not heard 
by the learned Special Sessions Judge. - 
We note that he had ample opportunity 
of producing his-brother as a witness 
during the periodin -which his witnesses 
were being heard, and that he abstained 
from calling his brother during that period, 
but wished to call him after his case was 
closed. We consider that- the learned 
Special Sessions Judge rightly refused ta 
hear that witness. At the time that itwas 
proposed to call him the whole of the 
evidence was closed and arguments were 
about to commence, We see no reason to 
disbelieve the evidence of Gopi Mohan, ` 
though it dees not prove very much against- 
this appellant. We believe the evidence 
of Sub-Inspector Brahma Singh and Pheru 
Singh against him: We find that he visited 
in Meerut the residential quarters of 
Vishnu Saran Dublis in the Vaishya 
Orphanage and remained there between 
10.4, m, and 2 P, m, on 14th September, 1925, 


CE 
As we have already found, a secret meeting 
attended by members of the inner circle 
of the Revolutionary party was being held 
at that time in those quarters. The ap- 
pellant has been unable to explain to our 
satisfaction what he wasdoing in Meerut 
at the time and itis very noticeable that 
“though he has calleda large number of 
-witnesses he has called no witness to prove 
his activities in Meerut on that date. He 
: has further been unable to explain why 
-he should have sent a money order under 
-a false remitter’s name to Kunwar Bahadur. 
We consider that he has been rightly 
-convicted on the charges on which the 


_ . :Jearned Special Sessions Judge has con- 


ivicted him, 
6. Vishnu Saran Dublis. 


He is a full-grown man who-was Super- 
intendent of the Vaishya Orphanage at 
Meerut. He admittedly was in the 
Orphanage on 13th and 14th September, 

` 1425, and, if the evidence of Sub-Inspector 
Brahma Singh and Pheru Singh against- 
him is believed, he was receiving in his 
-residentia) quarters men who are proved 
to have been members of the Revolu- 
‘tionary conspiracy. and concealed their 
presence, If the evidence of these two 
. witnesses be believed he has been rightly 
-convicted of complicity in the conspiracy 
unless he can give a satisfactory explana- 
tion of these facts. We have already 
‘stated our conclusions that Sub-Inspector 
‘Brahma Singh and Pheru Singh have 
‘told the truth. We find them to be reli- 
-able and intelligent witnesses. 

We have waited until we came to- the 
appeal of the present appellant to con- 
sider the objegtions raised in defence 
against the evidence of these witnesses. 
The defence in the lower Court apparently 
assailed their evidence in every possible 
matiner, They went as far as to suggest 
that: Sub-Inspector Brahma Singh had 
never visited Meerut. As against Pheru 

_ Singh it was stated that he had hopes of 
entering Police service, and that, therefore, 
he was ready to tell any untruth which 
would oblige the prosecuticn. In this Court 

the position was modified and it was not 
suggested that either Sub-Inspector Brahma 
Singh or Pheru Singh were altogether 
dishonest witnesses, butit was suggested 
that they were partially dishonest and had 

“embroidered their stories somewhat. It 

was suggested that they had not kept as 
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strict a watch upon the- Orphanage as 
they said they had. It was suggested 


-that they would have no light in the 


evening by which to identify anybody. 
It was suggested that from the place 
where they stood they could have seen 
nothing. We have considered all these 
suggestions, and we find that there is 
no force in any one of them. Vishnu 
Saran Dublis isa man of some position 
in. Meerut, and he clearly had no diff- 
culty in procuring a mass of persons to 
give evidence in hisfavour. He has thus 
been able to procure the evidence of a 
coolie called Chhidda, who has deposed 
that just at the particular time that Sub- 
Inspector Brahma Singh and Pheru Singh 
were watching the premises, the Municipal 
lamp outside the premises was broken. It 
was broken shortly before the 13th Septem- 
ber, 1925, and mended after a few months. 
It is only necessary to say that we do. 
not believe Chhidda to be telling the 
truth, 

The appellants appeal was argued by 
Mr. Kapila Beva Malaviya of the Allahabad 
Bar who addressed us an intelligent and 
careful argument, He has, however, been 
unable to explain away the facts against 
his client. The defence evidence may be 
divided into two parts—evidence which 
does not help the appellant if believed, 
and evidence which, if believed, would 
help the ‘appellant. The most respect- 
able witnesses who have been called on 
behalf of the appellant are Pt. Debi Sahai, 
Mahabir Prasad, Har Sarup, Amar Singh 
and Nirmal Sarup, but there is nothing 
in their evidence which contradicts the 
story that Vishnu Saran Dublis had collected 
revolutionaries in his own residential 
quarters, and that a meeting was being held 
there by the members of the inner circle 
ofthe Revolutionary party. Even if these 
witnesses be believed their evidence would 
only show that Vishnu Saran Dublis was 
not always with his associates, and that he 
was carrying on his duties as Superintend- 
ent during, business hours, This would 
not prevent his joining the deliberations 
outside his own business hours when he 
had his friends collected in his own private 
residential quarters. Baldeo Chaube, Mohan 
Lal, Durga Prasad, Murari Lal and Chhidda 
have given evidence which if believed 
would be of more value but we do fot 
believe these witnesses. We believe Suba ° 
Inspector Brahma Singh and Phery 
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Singh, This being our conclusion on 
the evidence we now proceed to con- 
sider the remaining arguments raised by 
Mr. Malaviya. Mr. Malaviya’s case was 
that even ifthe evidence of Sub-Inspector 
Brahma Singh and Pheru Singh were 
accepted as absolutely reliable, there was 
nothing to show that his client had been 
guilty ofany offence. His first point was 
that these persons might have been col- 
lected in the appellant's residential quarters 
without his knowledge. Mr. Malaviya's 
arguments were usually better than this. 
We do not criticize him for, taking any 
point which he considered might help his 
client, but this suggestion can hardly be 
entertained seriously. The residential 
quarters which are proved froma plan are 
fairly spacious. Combined with certain 
office accommodation which can bs ap- 
proached and which could bé utilised out 
‘of office hours for the accommodation of 
guests they would provide for seven 
outsiders, Vishnu .Saran Dublis and mem- 
bers of his household. But the space 
is nofsuch as would renderit possible for 
seven men to have been residing in those 
quarters without the knowledge of the 
appellant. His next point was that, even 
if those persons were residing in those 
quarters in the manner staled by Sub- 
Iaspector Brahma Singh and Pheru Singh, 
and amongst those persons were Ram 
Prasad Bismil, Rajendra Nath Lahiri, Suresh 
Chandra Bhattacharji and Domodar Sarup, 
there was nothing to show that they were 
collected . there for otherthan an innocent 
purpose. -We cannot accept this conten- 
tion. Having found as we have done, that 
Ram Prasad Bismil and Rajendra Nath 
Lahiri (apart from Suresh Chandra Bhatta- 
charji and Damodar Sarup) were members 
of the conspiracy, and the evidence further 
showing that they were leading members 
of the conspiracy, and having further 
found from the documentary evidence 
that an iniportant meeting ofthe Revolu- 
tionary party had been arranged at the 
quarters of Vishnu Saran Dublis in 
the Vaishya Orphanage at Meerut to com- 
mence on 14th September, 1925, the evi- 
dence of Sub-Inspector Brahma Singh and 
the evidence of Pheru Singh establish 
sufficiently that the persons on the premises 
of Vishnu Saran Dublis had collected in 
oyder tohold an important meeting of the 
Revolutionary party. We have formed no 
conclusion as to Ex. P-l41 having been 
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written by Vishnu Saran Dublis. We do not. 
find thatit was written by him, We have, 
no evidences to support a finding that it 
was written by him, But thia letter pur- 
ported to come from the;Vaishya Orphanage, 
Mesrat. It was signed by a person who 
called himself the Superintendent, and that 
letter makes certain points very clear. It 
stated a complete untruth to the effect that 
there was to be an executive meeting of the 
Orphanage Committee on that date. It 
stated that a person who was called an 
“updeshak” or lecturer from Lahore had 
promised to attend and it arranged for 
places where the persons who were coming 
to the Orpnanage were to assemble and it 
further stated that the place had been 
afterdue deliberation fixed at the Superin- 
tendent’s “own place.” We have already 
referred to this letter and also to the other 
letters which indicate that a meeting of the 
Revolutionary society was to be held on 
that datein Meerut. When we have upon 
the. evidence of Sub-Inspector, Brahma 
Singh and Pheru Singh the fact that as 
darkness was coming on, eight men, 
amongst whom were Ram Prasad, Rajendra 
Nath Labiri and Vishnu Saran Dublis, 
emerged from the residential quarters of 
the last named; went away foran hour and 
a half, then returned to those quarters, and 
apparently remained there for the whole 
night, and that Suresh Chandra Bhattachar- 


ji with another man came to those quarters. 


on the following day and stayed there for 
some hours, we canonly form the conclu- 
sion that there was such a meeting in those 
residential quarters at that time. Mr, 
Chatterji on behalf of Rajendra Nath 
Lahiri and Mr. Malaviya on behalf of 
Vishnu Saran Dublis askedeusto note that 
there were eight voluntary workers attach- 
ed to the Orphanage and suggested that the 
eight men who were seen by Sub Inspector 
Brahma Singh and Pheru Singh emerging 
from those quarters might have been the 
eight voluntary workers. We have examin- 


ed this point .and we find that there is no : 


force in the suggestion and that in no 
circumstances could eight voluntary work- 
ers have been emerging from the Superin- 
tendents quarters as darkness was. coming 
on onthe night of the 13th September, 
1925, which was a Sunday night. .After 
considering the arguments of Mr. Malaviya 
and giving them full attention we state 
again the conclusion-which we have already 
stated that on the evidence if is clearly 
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a. 
.. tablished that there was a meeting of the 
‘ embers of the inner circle of the Revo- 
lutionary Society in the quarters of Vishnu 
Saran Dublis at the Vaishya Orphanage at 
Meerut on 13thand 14th September, 1925. 
We are satisfied that Vishnu Saran Dublis 
had full knowledge of the meeting, that he 
was present at the meeting and that he 
took partin the deliberations, We find 
that he has been unable to explain away 
anything connected with these facts. ` We 
accordingly find that he has been rightly 
convicted on the charges on which the 


learned Special Sessions Judge has con- 
victed him. 


7, Manmatha Nath Gupta. 


This appellant is a Bengali youth who 
resided with his father at 62, Ganesh 
Mahal, Benares. He was studying in 
a private institution in Benares in 
1924 and 1925. At the time of his arrest he 
was a little over eighteen yeara of age. 
The evidence which shows that he was 
a member of the conepiracy is the evidence 
of Banarsi Lal and Indu Bhushan Mittra, 
This evidence, if accepted, establishes ab- 
solutely that he was a member of the con- 
spiracy. He was known under the name 
of “Nawab,” His handwriting has” been 
proved from Ex. P-liband Ex, P.449,. The 
corroboration of the accomplizes’ evidence 
|. against him is to be found in the evidence 

of Ram Charan, Gauri Shankar, Ram Lal 

and Jagdish Chandra. Ram Oharan, Gauri 
Shankar and Ram Lal, who are all Shah- 
jahanpur men, deposed that they had seen 
him in Shahjahanpur, Further it is estab- 
lished to our satisfaction that ke wrote the 
post card Hx.*P-171 which was found in 
possession -of Parnawesh Kumar Chatterji. 
This corroboration would in itself be suff- 
cient but apart from that there is against 
him some very important evidence, which 
not only corroborates the evidence of the 
accomplices, but whichin itself would be 
sufficient for his conviction. Ag we have 
already stated, when he was arrested there 
were found in his possession Ex. P-153, 
a typed excerpt from th Revolutionary Rules, 
and Ex. P-154, a translation in Hindi, 
proved to be in his handwriting, of Ex. 
P-153. It is further proved that Ex. 153 
had been .typed on the Corona type- 
writer found in the Possession of Parna- 
wesh Kumar Chatterji. He is proved to 
have taken® part in the Bichpuri dacoity, 
Banarsi Lal has given evidence to that 
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effect and this evidence has been cor 
roborated by thefact that Gokul and Lila 
identified him in Jail identification proceed- 
ings (though they were unable to repeat 
the identification in Court) asa man whom 
they had seen in the neighbourhood just 
before the commission of the dacoity, He 
has also been proved to have participated 
in the commission of the Train dacoity, 
Banarsi Lal has deposed that he was pre- 
sent at Shahjahanpur when the appellant 
with other persons had collected to commit 
that dacoity. Banwari Lal in his statement 
before the learned Special Sessions J udgs 
said that Manmatha Nath Gupta had taken 
part inthe Train dacoity but that -he had 
at first refused to mention his name as he 
wished to shield him. There is independent 
evidence that he took part in that dacoity. 
Abdul Wadud picked him out in Jail 
identification proceedings as one of the men 
who, had taken part in the Train dacvity and 
repeated the identification in Court. Radhe 
Lal, the manager of the Chhedi Lal Dharam- - 
shala, identified him in Jail identifica- 
tion proceedings as one of the men who had 
stayed at the Chhedi Lal Dharamshala on 
the 7th, 8thand 9th August, 1925. Kallu, 
Desiand Sitalwa identified him in Jail 
identification proceedings as one of the men 
they had seen at Amethia. Radhe Lal, Kallu, 
Desiand Sitalwa were unable to repeat 
their identifications in Court, The appel- 
lant’s statement before the learned Special 
Sessions Judge consisted of an assertion that 
Ex P-153 and Ex, P-154 had been planted 
upon him at the time of the search of his 
house. Hecalled, however, no witnesses to 
support this assertion, and nothing was 
elicited in cross-examination to justify it. 
He denied participation in the conspiracy or 
in the dacoities. He was represented beforevs 
by Mr..N. C. Dutt. Mr. N. O. Dutt comment- 
ed on the evidence of Ram Lal, Ram Lal had 
deposed that he saw Manmatha Nath Gupta 
at Ram Lal’s house at Tikasar on the Parewa, 
The Bichpuri dacoity was committed 
on 9th Mareh, 1925. Mr. Dutt’s suggestion 
was tbat the Parewa was on the morning 
of the 10th March, 1925, and that in those 
circumstances it would have been im possible 
for Manmatha Nath Gupta to have been at 
Bichpuri on 9th March, 1925, and in Shah- 
jahanpur on the morning of the 10th March, 
1925. Mr. Dutt was, however, under a mis- 
apprehension. The Parewa as we have 
ascertained from the calendar was on the 
llth March, 1925. So Ram Lal's statemont 
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is not-affected, We find that it is clearly 
established that Exs. P-153 and P-154 were 


foundin the possession of the appellant. . 


They alone are sufficient to prove in absence 
of an explanation that he was a member of 
the conspiracy. No explanation was offered. 
Mr. Dutt did not press his defence in respect 
of the complicity in the conspiracy. We 
further find that Ex. P-171 was. in the ap- 
pellant’s handwriting. We believe the evi- 
dence of Banarsi Lal, Indu Bhushan Mittra, 
Ram Oharan, Gauri Shankar end Ram 
Lalagainst him. Upon this evidence he 
was clearly a member of the conspitacy, In 
respect of the Bichpuri dacoity we find that 
the evidence of Banarsi Lal, corroborated 
as it is by the evidence of Gokul and Lila, 
sufficiently establishes that he took part in 
that dacoity. In respect of the Train 
dacoity we find the evidence of Abdul Wa- 
dud alone sufficient to establish that this 
appellant took part,in the commission of 
the Train dacoity. It does not, however, 
stand alone. We accept the evidence of 
Radhe Lal, Kallu, Desi and Sitalwa as cor- 
rect and as corroborating it. Banarsi Lal’s 
deposition against him is safficiently corro- 
borated and Banwari Lal’s final implication 
of him in his confession is also sufficiently 
- corroborated. We accordingly find that the 
appellant has been rightly convicted by the 
learned Special Sessions Judge on all char- 
ges. 


8. Govid Charan Kar. 


This man is a resident of Bengal. He was 
at the time of his arrest about thirty years 
of age. It is proved that he was living 
under the false name of “D. N, Chaudhuri" 
in the Rameshwar Hindu Hotel. The main 
witness against him is Jadunath Sen 
whose-evidence if accepted would’ be sufi- 
cient to establish the appellant's participa- 
tion in the conspiracy. As Jadunath Sən 
is an accomplice his evidence requires cor- 
roboration. It is corroborated by the evi- 
dence of Jagannath Prasad, Jagannath 
Sen’s Head Master, Sita Ram and 
Mahesh Narain Sinha, There is further 
anple other corroboration, Atthe time of 
Govind -Oharan Kar's arrest a fountain 
pen belonging to Rajendra Nath Lahiri 
was found in his possession. This is the 
pen to which reference has heen made in 
the intercepted letter Ex. P-145. The most 
important evidence against this. appellant, 
which alone would be sufficient to convict 
him in absence of explanation is the dis- 
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covery. at the time ofhis arrestin his room 
in the Remeshwar Hindu Hotel of a copy of 
the Revolutionary Rules which has been 
described as the “Yellow Leaflet.” He 
has further been found guilty of compli- . 
city in the Train dacoity. He was picked 
out of a crowd in Jail identification proceed- 
ings by Desi as one of the mén seen by him 
at Amithia. Desi was not certain as to the 
date. Weare of opinion that he is testify- 
ing as to what happened on the 8th August. 
After the dacoity there was found in the 
brake-van a khaddar chaddar or sheet bear- 
ing a particular washerman’s mark. Lalta 
dhobi who washed clothes for the Remesh- ` 
war Hindu Hotel has identified this washer- 
man's mark as beingthe mark used by the 
appellant for whom he had washed. Banarsi 
Lal had stated that when he saw Ashfaq- 
ullah after the commission of the Train 
dacoity Ashfaqullah told him that an un- 
fortunate oversight had happened, namely, 
that akhaddar chaddar had been left behind. 
Banwari Lal in his confession statad that 
ke had met the appellant on 8th August, 
1925, in the Aminabad Park, at Lucknow 
andthat after the Train dacoity he took 
notes of about Rs. 880 from the appellant ` 
in Lucknow and handed them over to Ra- 
jendra Nath Lahiri at the Railway Station 
at Allahabad. Mahesh Narain Sinha has 
corroborated. He knew Banwari Lal.- He 
knew the appellant under the name of D, 
N. Obaudhuri. He deposed to having mef 
Banwari Lal in theappellant’s room in the 
Rameshwar Hindu Hotel. Jadunath Sen 
deposed that on 9th August, 1925, the date of 
the dacoity, he saw the appellant leave his 
room inthe Rameshwar Hotel at about 4 
P. M. and lock the door, and that when he 
went to sleep atabout 9 P. q, the appellant 
had notreturned. He deposed that he did _ 
not see the appellant until the following 
afternoon at4 e.m,andthat that day he 
went into his room where he ate sweets with 
him and that at the time when he was eat- 
ing sweets he noticed that as the appellant 
moved there was a tinkling sound from his 
pocket a3 though he had a good deal of 
He deposed that heasked the 
appellant (using a slang expression) what 
he had struck his hand to or what had he 
struck, suggesting that the appellant had 
madea haul. The appellant was annoyed 
with him for asking the question. 
Mr. N. O. Dutt represented the appellant . 
in this Court. Certain witnesses were call- 
ed on behalf of the appellant the purport of 


176 a 
whose evidence was intended to show that 
the boy Jadunath Sen was telling an un- 
truth when he stated that he had occupieda 
room in the Rameshwar Hotel on the same 
floor as the room which was occupied, by the 
appellant. It is difficult to understand how 
Jadunath Sen’s evidence would have been 
affected seriously whether he occupied, as he 
stated he occupied, a room on the same floor 


as theroom in which the appellant resided, . 


or a room on a different floor to the floor in 
which the appellantresided. But we need 
not follow this point as we believe Jadunath 
Sen and do not believe the defence witness- 
es onthe point. The main defence taken 
however, was not in respect of the charge of 
complicity in theconspiracy but in respect 
ofthe charge of complicity in tae Train 


dacoity. Mr. Dutt on behalf of the appel-, 


lant laid great stress on the entry in the 
meals register of the hotel which went to 
show that on 9th August, 1925, the appel- 
Jant had taken his second meal in the hotel. 
The learned Special Sessions Judge refused 
to accept the defence as true upon this 
point, and has given sufficient reasons for 
refusing to accept it as true in his judg- 
ment from O. iP. 46 onwards. Although 
the appellant’s case on this point was sup- 
ported to some extent by two receipts 
which were found at the time of his arrest, 
we aresatisfied that the entry in the meals 
register is most suspicious, that the receipts 
had been prepared in advance to assist the 
appellant in event of his apprehensions, and 
that: the learned Special Sessions Judge 
took a correct view upon this point. The 
preparation of the receipts to assist his de- 
fence would not havebeena difficult matter, 


° asthere is every reason to suppose that the 


manager of the Remeshwar Hotal, Sheo 
Shankar Sahai was an active partisan of the 
appellant. The defence, however, upon this 
point isof little or no avail. We have it on 
the evidence of Jadunath Sen that the ap- 
pellant did notleave his room in Remeshwar 
Hotel till some time between 3 and 4 P. m. 
on 9th August 1925. -He would have had 
ample opportunity to arriveon the scene of 
the dacoity before it was committed if he 
had left the hotel even as late as 5 P.M. zon 
9th August, 1925. The distanca from the 
hotel tothe scene of the dacoity is not as 
much as eight miles and there is a metailed 
road tha whole way, along which vehicles 
e ply for hire. Ram Karan, called as a de- 


. fence witness, who is a cgokatthe Remesh- 


war Hotel, hat given evidence which shows 
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thatthe second meal is ready for the in- 
mates at any time between 4P. m. and ” 
P.M. Thus it could well be served half an 
hour before 4 p. m. ‘In these circumstances 
even if the appellant had taken his second 
meal at the hotel on 9th August 1928, he 
could have easily eaten it and left the hotel 
in time to reach the scene of the dacoity, 
before the dacoity was committed. 


The evidence of the appellant’s compli- 
city inthe conspiracy is very strong. We 
believe that Jadunath Sen has told the ex- 


act truth. We have already found that the 


fountain pen belonged to Rajendra Nath 
Lahiri. It was found in the possession of 
the appellant. We find that Ex. P-280, 
“The Yellow Leaflet,” was also found in 
his possession. He has been unable to give 
any satisfactory explanation of the evidence 
connecting him with the conspiracy. In 
respect of the evidence connecting him with 
the Train dacoity_we see no reason to dis- 
trust Desi’s evidence. He is very uncertain 
as tothe date but clearly saw the man whom 
he identified as the appellant the day before 
the dacoity. We find that the appellant 
had leit the Rameshwar Hotel shortly after 
4P. M.on thedate of the dacoity and that 
he had not returned until after 9 P. m. We 
believe the statement of Banwari Lal, corro- 
borated as it is that he met the appellant in 
the company of Rajendra Nath Lahiri the 
day before the dacoity and that after the 
dacoity he received Rs. 880 in notes from 
the appellant which he handed over to Ra- 
jendra Nath Lahiri. We find that a khad- 
dar chaddar belonging to the appellant was 
found in the brake-van after the dacoity 
had been committed. We find that after 
the dacoity was committed Jadunath Sen 
noticed that the appellant had a good deal 
of money, the possession of which he refus- 
ed to explain. It is true that Banwari Lal 
does not mention having seen the appellant 
taking part in the dacoity but as the docoits 
were separated into several groups, some 
being in the brake-van, some being on the 
near side of the:train, some being on the off 
side of the train and some being behind 
the train, the fact that Banwari Lal does 
not say that he saw him there does not 
assist him. We find ugon the evidence 
that he participated in the commission of 
the Train dacoity and that the learned 
Special Sessions Judge has rightly convict- 
ed him on the charges on which he has 
been convicted. Uy 
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9, Makundi Lal. 
As we have already stated this appellant 
is a man of over thirty years of age from 
the Etawah District. The main evidence 
against him is in connection with the Train 
dacoity. Butif this evidence is believed it is 
clear that he was also a member of the revolu- 
tionary conspiracy and not a chance associate 
in the-commission of the dacoity. Banarsi 
Lal has deposed that Makundi Lal was one of 
the men who came to. Shahjahanpur before 
the Train dacoity. He picked him out ofa 
crowd in Jail identification proceedings and 
identified him again in Oourt. The ‘evi- 
dence of corroboration of Banarsi Lal on 
this point is contained partly in evidence as 
to the appellant having sent on 3rd August, 
1925, a money order Ex. P-378}for Rs. 5 from 
Shabjahanpur to his wife in Benares City. 
Attached to this money order was the 
coupon Ex. P-445 on which is written “I am 
well. It well take one week more, Your 
well-wisher Makundi Lal. Do not be anxious 
at all.” He was identified as having taken 
partinthe Train dacoity by the Guard 
Jagannath, Jagannath picked him out of 
a crowd in Jail identification proceedings 
asone of the dacoits. He ‘repeated this 
identification in Court. He was also picked 
out of a crowd in Jail identification proceed- 
ings by Sitalwa as one of the men who were 
assembled in Amithia close to the. Kakori 
Station shortly before the commission of the 
dacoity. Sitalwa was unable to repeat this 
identification in Court. Itis further proved, 
Ex. P-26, that on 10th August, 1925, the 
day after the dacoity he took a room in the 
Kashmiri Hotel, Aminabad, Lucknow, and 
registered his name as Banarsi Lal Agarwala 
of Shahjahanpur. He confined himself toa 
general denial and called no defence 
witnesses. He was represented in appeal 
by Mr. H. N. Misra who confined himself to 
general criticisms. Banwari Lal does not 
mention this appellant by name as one of 
the men who took part in the Train dacoity, 
but the omission does not help the appel- 
lant. The appellant admitted that the 
money order Bx. P-378 was in his hand- 
writing and that he was in Shahjahanpur 
on 3rd August, 1925. We believe the 
evidence of Banarsi Lal against him. We 
believe the evidenee of Jagannath and 
Sitalwa against him. We find that the entry 
Ex. P-26 wasin his handwriting. He has 
been rightly convicted by the learned 
Special Sessions Judge on the charges on 

-which he has been convicted. 
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10. Ram Kishan Khatirt. 

This appellant is a young man who was 
about twenty-two years old at the time of 
his arrest. He is a resident of Ohanda in 
the Oentral Provinces. According to his 
own statement he has for some time 
embraced a life of religion. He has been 
convicted of complicity in the conspiracy, 
and of having participated on the commis- 
sion of the Bichpuri dacoity. Banarsi Lal 
has deposed that he was one of the 
conspirators who was known by the name 
of “Ganga Ram” and who visited 
Shahjahanpur and associated with Ram 
Prasad and the others. Banarsi Lal's 
evidence to this effect has been corroborated 
by Ram Charan and Gauri Shankar of 
Shahjahanpur who deposed that they had 
seen the appellant in Shahjahanpur, Gauri 
Shankar had seen him in the house of 
Banarsi Lal. Exhibit P-147 is proved to 
have been in his handwriting. This is the 
letter which arrived to the address of Indu 
Bhushan Mittra after his arrest and had thus 
come into the possession of the Police. It 
shows that Ram Kishan Khattri who signed 
himself “Narendra” had returned to Chunda 
and requested that Rs. 10 more should be 
sent to him, The contents of two previois 
intercepted letters Ex. P-140 and Ex, P-142 
are signed “Narendra”. In Ex. P-147. 
occurs the phrase, “Don't be anxious for us.” 
Exhibit P-142 contains the expression, 
“Don’t be anxious for meso much.” The 
evidence which shows that he participated 
in the commission of the Bichpuri dacoity 
is the evidence of Banarsi Lal which is 
corroborated by the evidence of Toti, Gokul 
and Balkua. Toti was the victim in the 
Bichpuridacoity. He deposed that he saw 
the appellant take part, in he dacoity. 
Gokul and Balkua deposed that they saw 
the appellant close to the scene of the 
dacoity shortly before it was committer. 
Banarsi Lal, Toti, Gokul and Balkua picked 
the appellant out of a crowd in Jail 
identification proceedings and also iden- 
tified him in Oourt. Behari, Toti's brother, 
picked him out ofa crowd in Jail identifica- 
tion proceedings as having taken part in 
the Bichpuri dacoity. -He was unable to 
identify him in Court. The appellant in 
his statement before the learned Special 
Sessions Judge made serious allegations 
against Mr. Horton which he made no 
attempt to prove. He called defence 
witnesses to prove,an alibi. He was 
represented before us by Mr. N.O. Dutt. . 


me ; 
Mr. N. O. Dutt confined himself to criticis- 
ing the evidence for the prosecution. He 
laid no stress on the evidence for the 
defence, We find that the evidence for the 
defence is unreliable. We are satisfied that 
Banarsi Lal's statement against the appel- 
lant has. been sufficiently corroborated and 
thatit is true. We find that the evidence 
to prove that he participated in the com- 
mission of the Bichpuri dacoity is absolutely 
reliable. We, therefore, find that he has 
been rightly convicted on the charges on 
which he has been convicted by the learned 
Special Sessions J udge. 

11. Prem Kishan Khanna. 


This appellant isa man who has been 
working for some years as a contractor in 
Shahjabanpur. He.is the son of an engineer 
who holds the position of an Executive 
Engineer in the East Indian Railway Com- 
pany. Banarsi Lal has deposed that Prem 
Kishan Khanna was a Shabjahanpur man 
but stated that he did not kncw that he was 
a member of the Revolutionary society. 
Indu Bishan Mittra has, however, deposed 
that he considered Prem Kishan Khanna a 
member of the Revolutionary society. He 
said that Ram Prasad had at first denied 
that Prem Kishan Khanna was a member, 
but that afterwards he suspected that Ram 
Prasad’s denial was not true, that he had 
noticed three or four secret confabulations 
between Ram Prasad and Prem Kishan 
Khanna, that he had entered a room in Ram 
Pras 1d's house, when he found Ram Prasad 
< and Prem Kishan Khanna talking behind 
elosed doors, and that when he entered the 
room the conversation used ta stop, Prem 
Kishan Khanna, as has already been stated, 
was the owneyxofa Mauser automatic pistol 
for which he had obtained a licanse. Indu 
Bhushan deposed that Ram Prasad used to 
talk frequently about this pistol and praise 
it very highly. L 
that he frequently saw Prem Kishan Khanna 
going into the house of Ram -Prasad and 
that after he had gone in, the doors used to 
be closed. The remaining evidence against 
Prem Kishan Khanna is the evidence that 
he lent his license to-Ram Prasad, in order 
to enable Ram Prasad to purchase the fifty 
cartridges of German make which were 
purchased on the 7th August, 1924, from 
P.N. Biswas & Co. at Cawnpore. We have 
already noted how cartridge cases of this 
make were discovered on the scenes of the 
dacoities, Where is further evidence that at 
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the time of-Prem Kishan Khanna’s arrest, 
he was found to be in possession of a pocket 
book in which there was the following entry 
in Urdu.— 

“Alamnagar 205 Kanhaiya Lal.” 

The case for the prosecution in respect | 
of this entry is thatit must have some 
reference to the Train dacoity inasmuch 
as the dacoity was committed just outside 
the two hundred and fifth mile from 
Mughalsarai. There isa post on the spot 
marked 205, Theappellant was represented ` 
before us by Mr. J. M. Jackson, Senior 
Counsel of the Lucknow Bar. He has 
argued that the incident of the purchase of 
the cartridges is of no significance. His 
case is that Ram Prasad and the appellant 
were great friends and that in these 
circumstances there was nothing surprising 
in the appellant asking Ram Prasad to 
purchase cartridges for him to save him the 
trouble of going to the shop himself, that 


‘he would naturally lend him his license, in 


order to obtain the cartridges, and that his . 
client was notin a position to know that 
Ram Prasad had signed his client’s name 
on the register, He argued further that 
the discovery of the empty cases on the 
scenes of the dacoities inno way showed 
that his client had lent his Mauser 
automatic pistol to the dacoits and that the 
cartridges used in the dacoities were the 
cartridges purchased by Ram Prasad, as 
the cartridges were of a kind commonly 
procurable which might have been purchas- 


“ed any where. 


The first point taken by the learned 
Counsel is that, inasmuch as Ram Prasad 
and his client were’ great friends, Ram 
Prasad might have been ready to oblige his 
client. But his client had denied that Ram 
Prasad and he were great friends. When 
asked by the Committing Magistrate what 
he had to say in respect of Ram Prasad he 
said, “I had no association with Ram 


Prasad” and when asked how he had 


no association with Ram Prasad when 


the time that 


he was present at 
Ram Prasad was arrested, he said‘I. 
took no interest in Ram Prasad. I 


had stopped at his house on my. way to the 
silk factory of Pt. Iqbal Narain Bakhshi. 
Lsawa crowd at the house of Ram Prasad 
and stopped there.” When the Magistrate 
asked him for an explanation as to the 
purchase of the cartridges he refused to 
anawer the question. The appellant whtn 
he was examined before the learned Special — 
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Bessions Judge did not suggest that he was 
a friend of Ram Prasad, but when he was 
asked the following question:— 

“Do you now wish to say anything about 
the purchase of Mauser pistol cartridges 
from Messrs. Biswas shop on your license 
on 7th August, 1924?” he gave the follow-~ 
ing answer:— 

- “I went to Cawnpore on that date and 
stopped at my house. In the bazar I met 
Ram Prasad accused and as it was 
_ necessary for me then to meet Mr, Mahabir 

Prasad, P., W. D. and to go back to 
Shahjahanpur I asked Ram Prasad to buy’ 

the cartridges for me and bring to me 
at thestation. I met him at the train by 
which I was to return and he gave them 
tome.” - 

We do not consider that the learned 
Counsel has given a satisfactory explana- 
tion as to this incident, It would be 
unusual for a man in the appellant's 
position ordinarily to hand overa pistol 
license to anybody. These licenses are 
granted very sparingly. The appellant was 
in a position, however, to obtain the 
license, owing to the fact that his father 
held a superior position in the service of 
a Railway Company. A man like the 
appellant who had received such a license 
should have been very careful to whom 
he handed it over. He was a Shahjahanpur 
man and on his own showing he knew 
who Ram Prasad was, though he was not 
intimate with him. His case is that he 
happened to be in Cawnpore, that he 
wished to buy cartridges, that he was 
in a great hurry and that he could not: 
wait. This sounds to us an unlikely story. 
It would not have taken hima longtime 
to have gone to the shop of Biswas and. 
Co. He could have left the license, 
ordered the cartridges, aud called back 
for them. He could have obtained the 
cartridges by post. Under the rules, if he 
had written to Biswas and Oo., enclosing 
his license the cartridges could have been 
sent to him by post. So the incident is 
difficult to understand in ordinary circum- 
stances. But if Ram Prasad and he were 
members of the same revolutionary 
conspiracy the ineident is not difficult 
to understand. He has given no satis- 
factory explanation for his conduct. Further 
we do not agree with the learned Counsel 
that the discovery of cartridge cases of 
this pattern on the scenes of the dacoities 
does not connect these particular cartridges 
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with the Revolutionary conspiracy. The 
learned Counsel has argued that these 
cartridges:are very easily procurable, The 
evidence on the subject, so far as it goes, 
shows that these cartridges are not easily 
procurable. On their face they are of a 
special marking manufactured only by 
one firm in Germany. . Mr. Horton has 
deposed that he had the greatest difficulty 
in obtaining similar . cartridges. 

In respect of the entry in the pocket 
book the learnsd Counsel has argued that 
in the first-place the reference to Alamnagar 
is meaningless in reference tothe Train 
dacoity as the post No. 205 is some miles 
from Alamnagar Railway Station and a 
little over a mile from Kakori Railway 
Station and that the entry has been satis- 
factorily explained by the evidence called 
on behalf ofthe appellant which is to the 
effect that “205 Alamnagar Kanhaiya Lal” 
refers to the address of a relation Kanhaiya 
Lal who was at that time residing in a 
house in the Alamnagar Muhallaof Sitapur 
City which bore the census numbar 205, 
Inasmuch as the learned Special Sessicns 
Judge has found the appellant not guilty of 
complicity in the Train dacoity (a decision 
in which the Crown has acquiesced as it 
has not appealed against it) the force of 
the argument for the prosecution which is 
based upon this entry is considerably 
weakened. The only construction that it 
would appear to us possible to place upon 
the entry that could tell in favour ofthe 
prosecution would be that the note wasa 
memorandum made to remind the writer 
that a certain “Kanhaiya Lal” (the ‘name 
could, of course, be a fictitious name) was 
to benear mile No. 205 in the neighbour- 
hood of Alamnagar. The “dacoity was 
committed inthe neighbourhood of telegraph 
post No. 204/2i—there are twenty-four such 
posts to the mile—but number 205 would 
be a sufficient indication. It is, however, 
very difficult to understand even if this 
view were to be accepted why such an 
entry should be made by a person other 
than one of the persons who participated 
in thedacoity. We agree with the learned 
Special Sessions Judge that the appellant 
has been unable to explain this entry away 
satisfactorily. But the fact remains that 
the entry upon the finding that he did not 
participate in the commission of the dacoity 
carries us nowhere, and we thus do not 
propose to consider” this portjon of the 
evidence against him, As he has been 
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eequitted in the Train docity and as we 


‘are not holding this entry against him the 


evidence which he called which was in 
the main toexplain away thisentry and to 
prove an alibi becomes immaterial. The 
case against him, however, remains that the 
evidence of Indu Bhushan Mittra stands 
corroborated by theevidence of Jagdish 
Ohandra and stands corroborated, in our 
opinion, very strongly by the facts that he 
lent his license to Ram Prasad, that Ram 
Prasad purchased on this license fifty 
cartridges of a make difficult to procure in 
India, and that empty cartridge cases of 
the same pattern were discovered on the 
scenes of the dacoities, Weare satisfied 
upon this evidence that the appellant was 
a member of the Revolutionary conspiracy. 
We are not, however, satisfied upon this 
evidence that he was privy to the conspi- 
racy to. commit dacoities either withjorjwith- 
out murder. Theconspirators desired arms 
and ammunition for revolutionary purposes 
as wall for the purpose of committing 
dacoities. There is nothing to show that 
the appellant was more than one of the 
less important members of the conspiracy. 
Therefore, while considering that he has 
been rightly convicted on the charge under 
5, 121-A we would accept his appeal and 
acquit him on the charge under s. 120-B, 


Indian Penal Code. 
12. Raj Kumar Sinha. 


Raj Kumar. Sinha is a Bengali youth who 
was about twenty at the time of the trial. 
His father lives in Oawnpore. Hs was 
pursuing his studies in Benares. The main 
evidence against Raj Kumar Sinba is in 
respect of the discovery: of property in a 
room which he had taken on rentat Bənares. 
He took this room on rent and then left it 
having locked the door. Prahlad Dus 
proves having let him the room, When 
this room was broken open, there were 
found in it a Sherwood rifls, a Remington 
rifle and an entrenching tool handle. 
Banarsi Lalin the presence of S, Ainuddin 
picked out the Sherwood and the Reming- 
ton rifles from among other rifles as two of 
the rifles which had been used ia the com- 
mission of the Bichpuri dacoity. The en- 
trenching tool handle found in the room 
is proved to fit the entrenching head which 
was left on the scene of the Dwarkapur. 
dacoity. In addition to this evidence against 
him is evidence that at the time of his 
arrest he wwote in Bengali certain letters of 
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which the Police took possession. We have 
already referred to these letters in a pre- 
vious portion of our judgment. This is the 
evidence against him as to participation in 
the Revolutionary conspiracy. He has 
further been found guilty of participation 
in the Tráin dacoity. Abdul Wadud 
picked him out of a crowd at Jail identiĝi- 
cation proceedings as one of the persons 
who had participated in the dacoity. He 
repeated this identification before the Court: 
Kalua one of the herdboys picked him out 
ofacrowd at the Jail identification pro- 
ceedings as one of the men he had seen in 


‘Amethia close to the Kakori Station just 


befora the dacoity. He repeated this iden- 
tification in Court. Badlu, another herd- 
boy, picked him out of a crowd at the Jail 


‘identification proceedings as one of those 


men but was unable to repeat the identifi- 
cation in Court. The appellant was charged 
with participation in the Bichpuri dacoity 
but has been acquitted on that charge. 
He called one witness to prove an alibi in 
respect of the Bichpuri dacoity, but as he 
has been acquitted on this charge we need 
not discuss the evidence of that witness. 
He desired to call at the very end of the 
proceedings Bijai Kumar Sinha in his 
defence. The learned Special Sessions 
Judge rightly refused to permit this wit- 
ness to be produced, as the appellant had 
already closed his defence and as all de- 
fences were closed at that period. He has 
been represented in this Court by Mr. A. N. 
Misra who has beén unable to explain away 
the discovery of the rifles and the entrench- 
ing tool handle or the statements ia the 
letters which he wrote at the time of 
his arrest. In respect of the Train dacoity 
he pointsout that Mr. Horton and Pandit 
Jagat Narain did not press this charge 
against the appellant in the trial Gourt, 
It is correct that they did not press this 
chargeagainst him, but we consider that 
their refraining from pressing this charge 
against him was based on a misapprehen- 
sion of the value of the evidence against 
him. As we have stated in an earlier part 
of this judgment the prosecution in this 
ease has been unnecessarily scrupulous. 
We might almost call it chivalrous. There 
has been a tendency on the part of the 
prosecution to press points in.favour of the 
accused persons. While we greatly appre- 
ciate the spirit which prompted the desire fo 
be as fairas possible we consider that in 
this particular instance it was carried too 
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far. The learned Counsel has suggested 
that asthe prosecution was not pressing 
the charge of complicity in the Train’ 
dacoity against the appellant his client 
may have been lulled into a false sense of 
security and thus failed to call evidence to 
meet the charge. We cannot accept this 
plea as on the face of it the conduct of the 
appellant shows that he was not lulled 
‘into a false sense of security. As we have 
noted he was charged also with complicity 
in the Bichpuri dacoity. The prosecution 
did not also press the charge against him 
.of complicity in the Bichpuri dacoity. 
Nevertheless hecalleda witness to prove 
his alibi in that case thus showing that 
_ he was under no false impression as tothe 
gravity of thecharges against him. Upon 
the evidence the appellant is clearly proved 
to have been a member of the Revolutionary 
party. Heis further clearly proved upon 
the evidence to have participated in the 
commission of the Train dacoity and he 


has been rightly convicted by the learned - 


Special Sessions Judge on the charges on 
which he has been convicted. 


13. Ram Dulare Trivedi, 


The appellant is a young man, a residant 
of Cawnpore, Banarsi Lal and Indu Bhushan 
Mittra have given evidence against him 
which if accepted proves absolutely that 
he was. one of the conspirators. Gopi 
Mohan has also given evidence against him 
which if accepted proves clearly that he 
was one of the conspirators. Exhibit P-46, a 
letter written by the appellant to Indu 
Bhushan Mittra’s brother and Ex. P-47,a 
post card written by the appellant to Indu 
Bhushan Mittra and his brother which were 
recovered from the house of Indu Bhushan 
Mittra at the time of his’ arrest. corroborate 
Indu Bhushan Mittra’s evidence sufficiently. 
The evidence both of -Banarsi Lal and of 
Indu Bhushan Mittra as‘ against Ram 
Dulare Trivediis corroborated by the fact 
thas they were able toidentify him. Gopi 
Mohan’s evidence against him is not cor- 
roborated to any great extent. The appel- 
lant is represented before us by Mr. H. N. 
Misra, .He called one witness whose evi- 
dence is of no value, We consider that it 
is established sufficiently . against him that 
he was a member of the conspiracy. He 
was not altogether aminor-member and we 
consider that it is established that he was 

rivy to the conspiracy to commit dacoities. 
We, therefore, find that he was rightly con- 
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victed on the charges on which the learned 
Special Sessions Judge convicted him. 


14. Rain Nath Pande. 


Rem Nath Pande isa youth who was in 
a school at Benares. He has been repre- 
sented before us by Mr. H. N. Misra. It is 
proved very clearly that the incriminating 
document Ex. P-162 -written in the hand- 
writing of Rajendra Nath Lahiri was found 
in his possession. Itis further proved that 
Indu Bhushan Mittra wrote to him Ex. 
P-43 giving information as to Ram Prasad’s 
arrest. The evidence against this appel- 
lant establishes sufficiently that he was a 
member of the Revolutionary conspiracy 
He was the “post office’ of Rajendra Nath 
Lahiri. Thereis nothing to show that he 
was privy to the conspiracy for committing 
dacoities and while upholding his con- 
viction on the charge under s. 121-A we 


allow his appeal in respect of his conviction 


On the charge under s. 120-B, Indian Penal 
Oode. pe 


15. Parnawesh Kumar Chatterji. 


Daring the hearing of the appeals Parna- 
wesh Kumar Chatterji submitted to this 
Court the following petition in his own 
handwriting from which it will be seen 
that henot only admits the correctness of 
his convictions but that he has admitted 
complicity in the commission ofa dacoity 
which had never been mentioned in the 
proceedings. This dacoity is said to have 
been committed in the Allahabad District, 
but there is no allegation in these proceed- 
ings that such a dacoity was committed or 
that the Revolutionary party was connect- 
ed with it. The petition isas follows:— 

“In the year 1923 I was livjng in the 
boarding house of Kashi Vidya Pith 
Sigra, and was reading in ninth class, 
Manmatha Nath Gupta was also reading in 
tenth class. One day he asked me my 
address and my ins and outs and said I have 
come to know your feelings and ideas that 
is why I asked your insand outs. How- 
ever we will meet every evening in the 
Carmicheal Library, I went tothe Library 
as Lwastold. There Imet him and was 
given a book, life of Mazzini and Garibaldi, 
After reading this book I was given many 
other books Banglaya Biplavad, Kanhai . 
Lal, Khudi Ram, Jotindra Nath, Bandi 
Dwara, When I finished -thése books he 
began discussions abopt them, After a 
iew days he said to me that there is stil): 
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such kindof party, do you want to enter. 
I said yes. Because from the very boyhood 
I used to hear stories about revolutionaries, 
of their wonders and risks, of bombs and 
revolvers. When I accepted all he said to 
me then he said from this day you are the 
member of this party the branch of Dacca 
Anushoolan Samiti, Then I said how 
shall I beable to know that I belong to the 


party? Hesaid you ‘will have to work in- 


recruiting department as J recruited you. 
After few days Manmatha Nath asked me 
ifI want any teacher he can give one. 
But he will take Rs. 10. I consented and 
asked my mother too, she also gave per- 
mission. One day in the Library I met 
Jogesh Chandra Ohatterji and Manmatha 
Nath Gupta introduced him to me, Daily 
he used to come and teach me. After a 
month or two he vanished. Ido not know 
where he went. 
himself came to my house and said Iam 
going back to my home. I had been to 
.Gaya, So I have come to infrom you. 
Then I gave Rs. 10 to him and he went 
away. 

“After passing a month or two Manmatha 
Nath introduced me with Rajendra Nath 
' Lahiri. He asked me if I am asked to 
go anywhere shall I go. without asking 
question. Isaidyes. Then we came back 
and after a fortnight both Gupta and 
Lahiri came to me in the evening, asked 
me to come soon with a towel and a dhoitt.. 
I did as they said, then I and Manmatha 
Nath, with a lad unknown to me, went to 
the Railway Station and had three tickets 
for Allababed. We reached Allahabad, there 
Teame to know that we were going for 
dacoity. I was not at all surprised because 
I knew that occasionally revolutionaries do 
cormamit daceities. And I was very anxious 


tosee and hold a revolver,’ pistol, bombs,’ 


ete. When we reached Allahabad we 
settled in a Dharamshala. In the noon time 
Jogesh Ohatterji with a lad (named Banwari 
Lal) came and hada talk with Manmatha 
and went away again both of them. At 
2 o'clock we again went to the Railway 
Station and I and Banwari started to un- 
known place changing many stations, at 
last inthe evening we got down in some 
unknown station, where many people were 
. getting down from the train. Banwari 
- began to follow them so did I, covering 
their faces and mine, they took meto a far 
distance from the Railway Station and 
yeached LTR howse and some of them 
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jumped in from the roof and opened the door, 
then we all entered the house. I was not at- 
all ina sense at that time. Anyhow we came 
“safely to our home. In the year 1924 I 
with all my family members came to Jubbal- 
pur. From therel had connection with 
Manmatha through letters. In the end of 
year 1925 . I received a registered parcel 
containing revolutionary leaflets. J burned 
them off. When I was returning from 
Bengal in theway I took the rules and 
TOE noae of the H. R. A. from Manmatha 
ath. 


I have seen the error of my ways and I 
am extremely sorry for any part that I 
have taken in the Revolutionary Society and 
I would have made my confession long ago 
excepting that I was threatened with life 
by.some of my colleagues. f 

(Sd) Parnawesh Kumar Chatterji, 
24th July, 1927.” 


We find apart from this petition that 
Parnawesh Kumar Ohatterji has been 
-rightly convicted on the charges on which’ 
the learned Special Sessions Judge has con- 
vieted him. The question of his sentence 
will be considered later. : es 

Before we consider the question of sent- 
ences, we propose to state in detail the 
findings, at which we have arrived upon 
the evidence. We find, that in the year 
1924, certain persons in Bengal, amongst - 
whom were Sachindra Nath Sanyal and 
Jogesh Ohandra Chatterji, entered into a 
conspiracy of a revolutionary nature. In 
furtherance of the aims of this con- 
spiracy, Jogesh Ohandra Ohatterji came 
to the United Provinces to recruit and ta 
organize the movement. One of the meet- 
ings at which the organization was discusa- 
ed and developed was held at Shahjahan- 
pur about July 1924. There may hava 
been other meetings at other places in 
the United Provinces. This much is certain, 
After July 1924 the movement in the 
United Provinces took aconcrete shape, 
The central organization remained in 
Bengal, whence the policy was directed and 
controlled. Considerable powers were dele- 
gated to a provincial organization, twoim-« 
portant head quarters of which were in 
Shabjahanpur and Benares. A meeting of 
this provincial organization was held in 
some place in the United Provinces in 
October, 1924. Jogesh Chandra Chatterji 
was arrested in Calcutta, with the pro- 
ceedings of this meeting in his possession, 
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There may have been several other meet- 
ings of the provincial organization. The ~ 
only other meeting which is proved to 
have taken place is the meeting at the 
residential quarters of Vishnu Saran Dublis 
in the Vaishya Orphanage in Meerut on 
the 13th and 14th September, 1925. It is 
not proved that there were activities in 
the United Provinces after the arrests of 
the 26th September, 1925. 

The aim and methods of the conspira- 
tors are disclosed ina guarded manner in 
the “Revolutionary”, and are disclosed 
specifically in the Rules of the Hindustan 
Republican Association. There is other 
evidence as to what these aims and methods 
were, 

The ultimate aim is stated in the Rules 
as follows :— 

“The object of the Association shall be 
to establish a Federated Republic of the 
United States of India by an organized and 


- armed revolution,” 


The methods proposed for the attainment 
of this abject were :— 

(1) The recruitment.of active members. 
The methods here were to be by the use 
of personal influence (‘‘ private conversa- 
tion”) upon individuals, and upon the 
masses by publications in the press, which 
was to include subsidized weekly news- 
papers, and through a secret press, by 
speeches from public platforms, by recita- 
tion of religious poems, and by the show 
of magic lantern slides. Emissaries were 
to be sent to villages, to factories and to 
coal mines to enlist the sympathies of 
agriculturists and labourers on the side of 
the revolutionary movement and to form 
organizations amongst them. Members were 
to utilize and influence the Oongress and 
other public bodies towards the advance- 
ment fof their objects. 

(2) In order to provide the movement 
with the necessary striking force, arms and 
ammunition were to be manufactured in 
India. Members were tobe sent abroad to 
obtain training as soldiers or munition 
workers so as to beable to conduct military 
operations or direct ammunition factories 
at the time of open rebellion, other mem- 
bers were to enlist in His Majesty's Forces 
in India. Every effort was to be made to 
arm all members. -Oo-operation was to be 
sought towards these objects from Indian 
revolutitnaries outside India. 

(3) In order to obtain the necessary funds 
: te carry out the programme the organizers 
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were to make every effort to collect sub- 
scriptions from members and sympathisers. 
But funds were also to be collected “oc- 
ecasionally by contributions exacted by 
force." 

(4) The Central Council was to: have 
absolute powers, and its principal function 
was “to supervise, adjust and co-ordinate 
the activities in the different Provinces of 
which it shall have full knowledge.” 
“It was also to be in direct charge of 
the work to be carried out in countries out- 
side India.” 

The exact steps leading to the desired 
armed revolution are not revealed in these 
rules, but provision is made for one possi- 
ble eventuality :— 

“Tn extreme cases of repressions by 
agent or agents ofa foreign Government - 
it shall be the duty of the Association to 
retaliate in whatever form it shall concider 
suitable.” 

The objects cf the movement according 
to Indu Bhushan Mittra were :— i 

“To overthrow the British Government 
by an armed revolution and to establish 
anindependent Indian Government in its 
place. The means were arevolt. For this 
revolt men and arms andammunition were 
required, Men were to be ohtained from 
the youths of India by societies and clubs 
as Libraries, Sewa Samitis, Athletic Olubs, 
Boy Scout Associations. | Money was to ba 
obtained by subscriptions from members and 
by dacoities. With such money, libraries, 
etc. were to be formed, preaching was to 
be arranged and arms and ammunition were 
to be bought.” 

“We have considered the question whe- 
ther the object of the conspiracy was in 
itself so impracticable as to justify a con- 
clusion that the aims of the conspirators 
can betaken to be little more than the 
comparatively harmless vapourings of mis- 
guided men, some-of whom were mere 
youths, such vapourings being begotten of 
a mistaken but honest conviction that all 
was not well in India. But we are unable 
to regard the movement as thus innocuous. 
The fact that the activities of these con~ 
spirators were confined to 2 period between 
July, 1924, and September, 1925, was in 
itself sufficient to prevent the organization 
reaching an advanced stage of develop- 
ment but we find sufficient indication that 
substantial progress was made in the 
period, Arms and ammunition are proved to 
have been collected, bombs are proved tg 
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have been found in the process of manu- 
facture, and four gang robberies were com- 
mitted. In every one of these human life 
was taken: wantonly. Had the movement 
. been allowed to continue undetected for a 
longer period, the results might have been 
| very ‘serious, There are many stages short 
of an armed revolution which could have 
been reached by the conspirators, at each 
‘one of which the public safety could have 
been more acutely affected. | 

One of the bad features revealed by the 
evidence as to the methods of the conspi- 
rators is the manner of recruitment of 

-ycuths and the conversion of the recruit 
into. the recruiter. The. following are 
illustrations: — ; 

We have it proved that Ram Prasad ap- 

| proached Indu Bhushan Mittra according 
to the latter's own wordsin the following 
manner :— : 
“There is a playing field next to the 
Arya Samaj building of which I have spoken. 
I used to play hockey there, Ram Prasad 
was learning Bengali and he asked me the 
. meaning of words. He was there at the 
: Arya Samaj chabuira. Ram Prasad can 
-gpeak and understand Bengali, but cannot 
. write save a very little. First he used to 
- give me detective novels to read in 
: Bengali. Later he also gave me books to 
_yead. These other books he first gave to 
me ofhis own accord and then I asked 
for them. Such books were Kanhai Lal 
. Bandijiwan (second volume), ‘ Bangla 
-Biplobbad’ (Revolution in Bengal) in 
. Bengali. In Hindi Balshevik ki Kartut and 
Rus ki DadifKatherin........... WANG I can 
‘understand and speak Urdu and can write 
it alittle. The effect caused by my read- 
-ing those hooks was that the English were 


ruling India by force and by a revolt they | 


. should be driven out of India by force.” 
After that Indu Bhushan Mittra, who was 
‘then barely fourteen years of age, was 
. able to progress further. He formed a plan 
of constituting a elub of boys at which 
.they should be taught manly exercises in 
order to make them more efficient revolu- 
tionaries, He began to take a keen 
‘interest in the movement and made him- 
-pelf useful by receiving letters for, Ram 
Prasad ; but as hewas arrested before he 
. was sixteen years of age, his activities came 
.to-an end, 
: Ram Prasad similarly approached the 
“little boy Jagdish Chandra who was about 
Ahirteen Jagdish Chandra says i— 
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“ Since about two years ago I have been 
a friend of Ram Prasad. My visiting him 
began when I was in the ninth class. I 
was thenin bad health and Ram Prasad 
said I should do physical exercise and I 
should goto him and he would teach me. 
{ had not goneto his house before that 
and it was this which began my going 
there. I went to his house and he showed 
me Ram Murti drill and I thought it hard. 
Then he told me to do press ups and rising 
exercises. I then did them at my own 
house. 

“On this question of physical exercise 
we got into the way of-conversing. Ram 


-Prasad asked meifI read books that were 


not text books and I said I often 
read books from the school library. He 
then told me he would give me a 
book which I should read. I took the 
book called Swadhinta ka Pajari. I read 
it. and returned it’. The title means the 
worshipper of freedom’). When he gave 
me the book he had asked me to return 
it. When I returned it he asked me 
what I had read and what effect it had 
made on me. I told him that the impres- 
sion J had received was that every man 
should serve his country. The book was 
about the lives of Gandhi, Tilak, Gokhale 
and others, 


“Then Ram Prasad saidI shouldopen a 
club and get books and newspapers for it, 
He said such books should be got as 
incited one to serve one’s country. He 
said he would give the books and Indu 
Bhushan Mittra was to start such a club 
and Ishould help him. I knew Indu as 
he was my class-fellow. He isthe witness 
in this case, 

x * 4 

“In the vacation I was away from Shah- 
jahanpur in Moradabad, Bareilly, ete. I 
returned at the beginning of July 1925. 

“T met Ram Prasad and he again told 
me my health wasbad and I should do 
physical exercises. The same day he 
gave me a book ‘The Little Grandmo- 
ther of the Russain Revolution’ in English. 
I read it and it took me one or two months 
to finish it.” ` 

“Oatherine was a woman who preached 
in the village against the rule ofthe Tsar 
and wanted to start a Republican Govern- 
ment. She was sent to Jail. When I re-. 
turned the book he said there was need in 
India too to have a revolution and put up: 
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a Republican Government . ....... I said that’ 
revolution in India was impossible as we 
had no arms nor army. He: said that he 


and his society collected arms and all ar- 
rangements would be made. I asked how 


they got arms and. he “said - they. ware’ 
getting them by. forcible means,. that is to. 


say, by taking them- by force from those 
that had them. . 

“I asked him about the society and he said 
he would not tell meas I was still a boy. 


Hetold me not te tell this to. anyone other-. 


wise it would not be good for mie.’ 

Rain Prasad was arrested before he: suc- 
ceeded in enlisting Jagdish Chandra... , 

Indu Bhushan Mittra approached Jag- 
dish _-Ohandraalso.. 
which Govind Oharan Kar (“Ohaudhuri') 
approached Jadu Nath Sen, another school 
boy. Jadu Nath Sen says: “On my arrival 


from the holidays the next. day I began to 
salute Chaudhuri and after two or three 


days. we talked. 


. “Thè. talk atatted. ashecame into my ‘room. 1 
and aSked.me -who I. was and..whencea L 


came. I said..I ‘studied at the Ohurch 


Mission .School and I told -him what. 
.I .askéd him ‚what he. 
He: 
said he was.an. agent of razors, knives, and’ 
This he said later; 
The.first day hesaid only that he was an 


my father. was. 
did. and, . he said he. was an agent, 


underwear from Delhi. 


agent, 
. “He asked me ifI read novela on ‘the first 


day, I said I had no time for that.. He 
told me I should find.time and read: Then. 


he also told me that should learn to deliver 
lectures. 

“I said there was no. need. for me to 
lecture as I was a student, ‘He told me 
then that I should learn at once. 
me I should go to theGanga Prasad Library 
to read papers and novels. I said I had not 


time and I would go when [had time. This. 


‘was all the talk the first day. 

“On the second or third day we talked 
again. This took placeinmyroom. Then 
he bégan tolecture to me. about our country. 


He told me how freedom was to be acquir- - 


ed. For several days he kept on lecturing 
me on this subject. During the time of 


these lectures he gave me a book called. 


‘Dash Udhar’ (Salvation of our Country) 
in Hindi with Sanskritin it. Sewn on to 
this was another. book ‘Ghulami ka Nasha’. 
(The Drunkenness of Slaves), .Ohaudhuri 


made. me read two pages of ‘Desh Udhar.’. 


Then he told mato keep the book and 
50 
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. Hə told. 
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read . it and take help hom him when 
necessary, that is, to question him about it. 
Then he also lectured me. about: Swadeshi 
He told më I should 
wear country- clothes which. were. cheap 
and. not foreign. clothes . which. were -ex- 
pensive and 1 should support home manu. 
factures;. I said I-would wear ‘what. my 
father gave ine. . He also added that-such.a 
lof of.grain was exported and the Indiaiis 
were dying of hunger.” .- 

We find Bhuvedra Nath Sanyal (whic hasnot 
appealed) at-the age of about nineteen per- 
Carne his fellow. students in Allahabad, 


conspiracy palesinto doimparative, ingigaite, 
ancé’ in the light of the évidence as to the, 
four. gang robberies with „murder, 


ken Prasad deposes:— —. 

, “Mohan , La], died in‘ my . village: lis 
was: killed that night:: -He was „a wresti 
ler. and | cultivator... He was one of, the. 
villagers. who came.. with me. Mohan: 
Lal’ shouted...t6, the dacoita that. it 
they . were bravé théy should fight with: 
him with bare arms or else give him. too, a 
weapon tó.. opp036 them, The _dacoits on. 
the roof told him to stand up and then. 
they turned on himsomething which-looked 
liké a candle. and gave a great light. and- 
they | shot him in thé side. He fell on the 
spot.” 

In the Bichpari dåcoity the victims were 
selected as the result. of, a change of plan. 
The original intention was to rob a house in, 
different village: biit the conspirators: find: 
ing that that ‘ventura. would. be -attended: 
with some danger turned under the advice 
of local bad characters.to the ` house of Toti, 
and Bihari, who claimed their attention 
solely because they were said to. havé money. 
and to be less protected. ; Here torture pre- 
ceded :murder.. Toti says:— 

“Then Bihari.was- seizəd -by thea daooiti: 
and. brought where I was:;- Then the dacoits” 
made me staad-up_ and took me into the: 


room and... askasd me. to show them where“ 


tha money waa. Taaid I alaa, Then 
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` the dacoits began to beat me. 


said ‘Cut his throat’. They said that with- 


out it I would not disclose my money. 


They also pressed my neck and put a knife 
to my eyes and said they would gouge them 
out ifI did not. tell. 
with oil between my lege, I was then in 
the verandah of my room.. When I put out 
. my hand to ward off the knife from my 
eyes I got a slight cut near the eye. My 
child did not have hisneck cut as it was 
borbidden by one of the dacoits on the 
roof of Sobhi, I cannot say which of the 
tro men on the roof prevented it.” : 


Two men were shot One Sham Lal 
died. This was the manner of his death, 
Sobha says i— 

“I saw Sham Lal come out of. his house 
and he asked me why I was standing there. 
I said that they -had guns and we would 
be: killed. ‘Sham Lal said that they were 
only fire-crackers, not ‘guns. Sham Lal 
advanced and abused one manand said he 
had recognised him. The man said ‘If you 
have recognised me, take this.” Sham Lal 
turned and thenhe got a bullet in the 
buttocks and fell where he was struck, In 
fear I ran to the fields.” 

Sheoratan Bania of Dwarkapur similarly 
owed the attack upon his house to the fact 
that he-had money -which his assailants 
wanted, He was bitten in the arm ‘and 
struck’three times with a hatchet, One 
Dwarkapur villager was Killed. Four were 
wounded, 

In the Train robbery the attackers main- 
tained a fusillade of shots on ‘each side of 
the train, The unfortunate’ Ahmad Ali 
met his death in the following manner, His 
friend. Mirza Ahmad Shah saye:+ 

“Ahmad Ali got down and said he would 
see after his wife who was sitting in a 
different ccmpartment, 
go but he said he would come back at once. 
Our compartment was three to five coaches 
from the engine. This compartment was 
in front of .the first-and second class one, 
Ahmad Ali-did not come back into the 
compartment before the train started,” 


He was shot dead apparently as coon as 
he got out. 


Thus in alittle over a year some of the. 


accompaviments of this conspiracy were 


the deaths of four men killed by fire arma, ' 


the wounding of twelve others with fire- 
* prms and torture of a brutal nature, 
e 


RAM PRASAD v. EMPEROR, 


They also — 
puta knife on the throat əf my boy and. 


They also lit a cloth. 


I told him not to. 
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Some attempt has been made to extenuate 
these atrocities by urging that the inten-: 
tion of the conspirators was never to mur- 
der, and that their desire was only to keep. 
outsiders from interfering with their: 
removal of the property and tosave them- 
selves from deteclion. It was further urged,. 
that their activities might have been woise, . 
and we have been referred to statements. 
in the evidence toshow that in the Bichpuri- 
dacoity the action of the dacoits has some 
trace of humanity. These are the state- 
ments: Toti has already stated that when. 
one dacoit threatened to cut his child’s 
throat another dacoit forbade him to do 
s9. BanarsiLal’s deposition is as follows:— 

“When I went in, I found a man and 
a woman on a cotin athatchin theyard: 
and I threatened him. Hedid not dis- 
close anything and I went elsewhere.. 
There I saw a bad character pulling a 
woman by the hair and ‘Quicksilver’ held a 
kukri against the throat of achild, ard 
said to Ram Prasad that he might te 
allowed to cut the throat of the child elece 
the woman would not speak. Ram Prasad: 
was on the roof there. Ram Prasad told: 
him not to do so.as the woman would 
speak anyhow. Ganga Ram and Nawab 
were taking property from the rooms.. 
These things-struck me unfavourably and: 
I went in another direction. There was 
a room with fodder inside and a woman 
was hiding in the fodder. ‘She had a: 
child in her lap and there was another 
bigger child there. A bad character was: 
seizing the woman by the breasts. I told: 
the bad character, being very angry, that] 
would tell the captain (that is, Ram Prased) 
what he was doing and the bad character ` 
went into another room and I went outside, 
By outside, Imean, outside the house. 

“When I again went into the house 


I saw come. bad characters feasting 
on molasses. I showed all these rooms. 
to the Deputy Magistrate. Villagers: 


outside collected round the house and . 
began shouting and the bad characters: 
by the order of Ram Prasad fired and he 
and Ashfaqullah fired from the roof.. 
Ram Prasad said ‘Havaldar! Warn the. 
people three times and if they do not - 
obey shoot them down.’ 

“Ram Prasad from the roof shouted that 
he who wanted to die should advance, . 
otherwise he should go back. Shots were . 
fired all this time from the rcof and from, 
below, | No pistols or revolvers were fed. 
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as: Ram Prasad had told those who had 


them not to use them unless personally 
attacked.” 


‘Quicksilver’ is said to bs the nickaame | 
of acouspirator against whom a warrant -' 


has been issued but 
apprehended. 

It was further urged that these robberies 
‘Were committed uot for the personal gain 
of the robbers, but solely in order to obtain 
funds for the furtherance. of the cause 
which they had at heart. These arguments 
should not, in our opinion, affect the ques- 
tion of sentence, It appears to us that 
the distinction in gravity between the act 
of a man who shoots because he desires to 
kill another, and a man who shoots to kill, 
becausé he desires that another man should 


who-has not been 


notinterfere with his committing a robbery, . 


is too fine to form the basis for a difference 


in sentence and we can find nothing to ` 


make the robbery of inoffensive people, such 
robbery being accompanied by. murder, 


appreciably excused by the fact that the: 
parpetratora desired funds for the purpose- 
of conducting revolutionary propaganda. It - 


is established clearly that at every dacoity 
perpetrators 


as Boon as they apprehended such iaterfar- 
ence or became anxious as to thechance of 
detection, they used their weapons with 
callous deliberation and with-complete in- 
difference to the loss of life caused. 

Our conclusion is thatthe conspiracy was 


of a very serious nature, having as two of © 


its proved effects—the deterioration and 


ruin of young and impressionable boys,- 
and the ill-treatment, robbery and murder - 


of country men of the conspirators against 
whom individually the conspirators had no 


possible ill-feeling or grievance. The men 


who are proved to have bsen in the inner 
circle who originated and instigated the 
commission of robberies with murder should 
receive exemplary punishment. Such man 
when proved in addittion to have taken 
part in the commission of offeuces attended 
with the lossof human. life deserve more 
striagent treatment, Men who were aot in 
the inner circle bute nevertheless took a 
leading part in the taking of life, should 
recsive as stringent treatment as- any. 
Those who are proved to have taken’a minor 
partin the movémenot may in some in- 
lances be m ade the objects of clemency, 
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went armad with lethal - 
weapons with the intention of using these - 
weapons, if there was any interference with - 
the taking of the property of others, that- 
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We have bsan asked to consider the youth 
of the appellants We shall take their 


youth-into azeount in the instaneas of 
Bat it is to ba noted `’ 


those who are youths. 
that the worst offandersare fall grown men. 
Af the tims ofthe commsacement of the 
trial, i 

Ram Praaad iy 
Rajendra Nath Lahiri 
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penitence of ‘certainindividual appellants. , 


We shall when deciding. on the ssntences 
take into account the queation of penitencs, 
where we believe that the appallanis real- 


ly are penitent, but we consider that in 


almost all instances there is no panitenca, 


and the allegation has been added formally ` 


to the arguments. 


Finally, it has been urged bofore us, 
that át ths worst the appellants are mis- . 


taken a wrong courae . under a mistaken 
coocsption of their duty, and who will 


“guided mén of good material who have .. 


prova themselves worthy recipients of a 


- wiss clemency by a'stealfast intention to 


lead a new life. There is, however, a cir- 
cumstance in the case itself, which shows: 
that théreis danger in accepting this view, 


We have raferradalready to Sachiadra Nath . 


Sanyal, one of the inner circle and main 
promoters of the cangpiracy. He has been 
sentenced to transportation for life and has 
nos appealed against his convictioa and’ 
sentence. He cannot appeal now. In:view 
of tha fact that he has not appealed ha is 
not prejudiced by our stating afact which 


appears on the rezord of ths case, In 1916, , 
Sachindra Nath Sanyal was convicted by a | 


Special Tribunal at Banares of complicity 


in a revolutionary cons piracy andsentenced , 


“ to transportation for life. .He subsequantly 


received an uaconditional...parddn as a, 


matter ofclemeney. After ‘his..relsase in 


1920 ha wrote oa his owa ‘admission. the 


bookcalled “Bandijiwan” or “The Prisoner's 
Life” which is oa the fecord.. It ig a eulogy 
of Ais prəvioa: activitiog ‘coataiging a den 
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finité incitement to others to, commit 
bimilar crimes. He subsequently entered: 
into this conspiracy as one of the main 
promoters. 

We nowcome to the question of sen- 
tences.. | 

(1) Ram Prasad. 

We find this man: upon the evidence to 
have been one of the most dangerous- con- 
spirators. He was, the head of the- prce> 
vincial organisation in the United Provinces; 
He and Rajendra.Nath Lahiri, in our opin- 
ion, formed the innermost provincial. circle: 
of the conspiracy. It was he, we considér, 
who organised the dacoities.and ifSued the 
directions as to when dcathivasto be caused: 
and when death was not.to be caused: We- 
agree with the learned: Special Sessions” 
Judge that in thé Bichpuri dacoity he was 
the captain and ringleader, that he direct- 
ed when:the firing was to take place and 
that- he- himself was: using fire-arms. He- 
was-again one. of the main Giréctors. and. 
controllérs in the’ Traim dacoity. Hè is. a 
full:grown man: of mature azé, , complete. 
understanding, and digtingt mental ability:. 
He. has- utilized amot, indifierént:intellect . 
towards the; worst’ purposes. Now when 
the proceedings have comé t6 ah” end! he- 
has madé an almést abject‘appéal for léni-- 
ent’ treatment: Hë. has pléaded that if’ 
givén a rémission of all sénténces he will’ 


‘heya. good, loyal and useful’ cilizen, Hé. 


has withdrawn: all allegations against për: 
sons ‘in authority, and hasto. largs, èxtént 
thrown his défence to thé winds; although. 
he has been careful to note at the came 
time that hé does not withdraw a; word of 
it: We donot believe in his repentance” 


or in his sincerity. We consider that he.. 


is aman who; if he were let loose, would 
- commit exactly the .eame crimes on bis. 
release. He has-made in thé colirêe. of 
his argumenis a strong appeal for 
lenient treatment on the ground that it 

is ‘not established that a shot fiom his 

weapon killedany one, but we are not. 
‘disposed to consider this fact. as of any. 
consequence. He fired himself, hè con- 
trolled the fire of ‘others. It can. only, be, 
taken that when he’ fired he understood 
the consequences of‘ his act and it éan only 
bé taken that when he fired hë aimed.. 

- Thé accuracy” of his aim: ie unimportant. 

The gravity of this man’s’ offénces: does- 


not Gonsist ` 80. much i in the fact’ that h6 


was engagaqi in a conspiracy to subyért the 


kd 
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British Government. . That: is bad- etiough, 7 
but thát offence is of minor importance’ in ' 
comparison with the other offences that he“ 
is. proved to have committed: He‘ has 
shown-himself to be a deliberäte callous 
murderer. He was ready to murder häri- 
less fellow citizens against whom he hed: 
no possible grudge-.for the sake of his 
own objects. The Special Sessions Judge” 
bas very rightly sentenced him to: déath:- 
We have already upheld. his convictidt- 
on all charges and we dismiss hia:appeal,- 
confirm the sentencé of. death: paseed* 
against him in: respect-of the dacoity with 
murder committed at Biehpuri,: and:thé” 
dacoity. with murder committed on the: 
train. The result is that hë will be hanged: 
by the neck till heis dead:- His rettiain-" 
ing sentences: will. not be -cartied:.out if 
the dedth sentence is cartied. into effect: 


(2) Rajendra Nath Lahiri. 


This: man stands. second in’ depravity’ tö- 
Ram Prasad in this- case. He and. Rati 
Prasad, formed the inner circle- of the’ 
conspiracy. He was responsible’. for thé 
policy. of dacoity. and:the policy of. murdéry- 
Hé is. not’ as old as". Ram. Prasad’: but bê’ 
has, arrived . at full intellectual- maturity” 
being as-he-is a mån now of somè swetity- five? 
years.of-age: - He has: shown: the greatest’. 
activities in all the objects: of thé:c -conspiracy:- 
He took part, himself imthe:Traia dacoity™ 
where he used: firèarms:` In the Train’ 
dacoity.he- was- one . of the: Ting- -leaders” 
We donot. know which shot it was that” 
deprived Ahmad: Ali of his life, but every. 
man who fired-a shot on that occasion: is? 
equally: deserving of the death. penalty.- 
We consider that the. Special Sessions” 
Judgetooka correct view in senténcing® 
this man.todeath. We disniiss his ‘appéal;- 
confirm the death sentence -passéed against: 
him and direct that- he~be hanged- by the 
neck tillhe is dead; The rémaining-sén~" 
ténces will not be carried owt if thé death* 
sentence is carried into effect; 


(3). Raushan Singh, 

‘This man was not one of thè inneé” 
circle. He, is‘over thirty-six years-of age, - 
He is-a villager rather than an ‘intellectual,- 
but it is clear thate in the’. Bamraali- 
daccily. he was,one of the ring- leaders and: 
he was;one-of themen -who took= pgit j in 
the continuous: firing: which: résultėd? jn 
the death: of one man. and- -the woindiog~ 
of geyen- others; . In our opinion it woulg 
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. part in the Bamrauli dacoity in which there 
Was a guilt of firing had received the death 
Sentence, Ib hasnot, however, been-inflic‘ed 
in eyery instance. In this case Raushan 
Singhis the only man who has been con- 
vieted of complicity.in the Bamraulidacoity. 
-Hehas been rightly sentenced todeath. We 
dismiss his appeal, confirm .the sentence 
-gf death against him and direct that he be 
hanged by the neck till he is dead. The 
other sentences ‘passed against him will 
not be carried out if the death sentence 
“is carried into effect. ee es 


ener PGA 


(4) Jogesh Chandra Chatterji. - 


- We are-satisfied upon the evidence that ` 


Jogesh Chandra Chatterji was one of the 
persons who originally conceived the idea 
of the conspiracy and that he wasa member 
of what the rules call “The Oentral Council” 
which operated in Bengal. In these 
circumstances he must be held responsible 
for allthe very serious offences committed 
by the conspirators, We consider that the 
Special Sessions Judge ‘has passed on him 
- too lenient a sentence. 
sentences passed upon “him under each 
section to sentences of transportation for 
life. They will run concurrently. His 
appeal is dismissed, . 


- (5) Suresh Chandra, Bhattaçharji. 


' -This appellant is a. full-grown man who 
had a responsible pogitian upon an Indian 


“newspaper. We are satisfied that .he was- 


-ope of the inner circle in the Province and 
vin these circumstances we consider that 
‘the sentences passed upon him by the 
‘Special Sessions Judge are inadequate. 
We-enhance the sentences passed ‘upon 


him under each section’ to sentences of ' 


fen years’ rigorous imprisonment. They 
will run” concurrently. His appeal is 
dismissed. - 


(6) Vishnu Saran Dublis. 


-We are satisfied that this man also was 
one of the inner’ provincial circle and his 


case appears to us to stand on the same- 


footing as that of Suresh Chandra Bhat- 
tacharji. We enhance his sentences 
similarly to sentences of ten years’ rigorous 
imprisonment on eich: charge. These 
sentences willrun concurrently. His appeal 
is dismissed, ge A 
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We -enhance the 


“upon hi 
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(7) Manmatha Nath Gupta. 
Manmatha Nath Gupta is a youth, but 


‘he is a youth of singular precocity in crime. 


Not only is it-established that he was one 
of the party to-whom important secretarial 


-work was committed but he ig . proved to 


have taken part in no less than two 
dacoities. The Government has applied 
for the enhancement of his sentences. We 
consider that if he had been an older man 
he should have received very much heavier 


‘sentences but in view ofthe fact that he 


ig only a youth we-do not propose to 
enhance his sentences. “We do not propose, 


- however, to reduce them. His appeal stands 


dismiesed. 
- (8) Govind Charan Kar, 
‘Welook upon this man asa particularly 


dangerous memberof the conspiracy. He 


had come from Bengal to work the 
conspiracy up. Not only had he done go 
but he took part himself in the Train 
dacoity. He is a-‘man of about thirty and 
we consider that the” Special Sessions 
Judge has ‘passed too lenient a sentence 
upon him. We eahance the sentences 
passed upon him to sentences of transport- 


-ation for glife under each charge. These 


sentences will run concurrently. : His 
appeal is dismissed 
E (2, Makundi Lal. 


Makundi Lal is proved to be not an 
‘important conspirator but he is proved to 
have been a very dangerous dacoit. He 
took a prominent part in the commission 
of the Train dacoity. The Special Sessions 
Judge has remarked about him that he is 
now at least thirty five and sothe chances 
are that he will not'in future join in other 


‘qacoities, and that as regards conspiracy 


fe does not think that he. has brains to do 
much himself. Wesido not consider, 
however, that the fact that the man is 
thirty-five years of age is sufficient reason 
for passing a light sentence upon hirn when 
heis proved to have taken a prominent part 
in a serious dacoity accompanied with 
murder. We enhance the sentences passed 
on him to sentences of transportation 
‘for life on each charge. These sentences 
“will. run concurrently, His appeal is 
dismissed. 5 | 
~. (10) Ram Kishan Khattri, 

He has been convicted of conspiracy and 
has also been convisted of participation in 


+ 
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dangerous mav. He is not very old but he 
is not very young.: He was at the com- 


` mencement of the trial twenty-two years of 


age, 
“ 6nhancement of his ` ? 
~ circumstances we could not enhance his 


applied for 
In the 


The Orown has. not 
sentences. 


sentences but we see no reason to reduce 
them, His appeal is dismissed. 


(11) Prem Kishan Khanna. 


. - The appellant is aman who was twenty-six 
. years of age at the commencement of the 


- as contractor. 


He had beeti working for some years 
He isa man of good family 
and of good position. There is nothing to 


trial, 


: extenuate his joining a conspiracy of this 


nature and we see no reason to reduce his 
sentence on the charge unders.121-A, We 
have already accepted his appealon the 
charge under s. 120-B; This diposes of his 


appeal. 


(12) Raj Kumar Sinha, 
His case is not as bad as the case uf 


Manmatha Nath Gupta. He is some years 
„older than Manmatha Nath Gupta, but was 
, not ag prominent a conspirator as Manmatha . 
. Nath Gupta, buthe is proved to have taken 

part in the Train dacoity. The Special 


Sessions Judge has sentenced him to 
sentences lower than those passed upon 
Manmatha Nath Gupta, We consider the 


. Sentences passed upon him neither too high 
-nor too low. We accordingly refuse to: 


reduce these sentences and dismiss his 
-appeal, 


(18) Ram Dulare Trivedi, 


Ram Dulare Trivedi was one of the 
original participants in the conspiracy but 
‘since thenhas taken a very minor part; but 
he was one of the original conspirators and 
‘we see no reason toreduce his sentences, 
‘His appeal is dismissed. 


(14) Ram Nath Pande. 


We have already allowed%Ram Nath 
Pande's appeal in respect of his conviction 
under s. 120-B. In respect of.his appeal 
on the conviction under s. 121-4, wea 
find that be took: a minor part in the 
conspiracy and we reduce his sentence from 
five years’ rigorous imprisonment to three 
years rigorous imprisonment. His a 
is ctherwise-dismissed.e es 
s 
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(15) Parnawesh Kumar Chatterjt. 


Ashas already been stated this youth 
has withdrawn all his protestations of 
innocence and we have only to consider his 
appeal on the question of sentence. While 
we areinclined to believe that he is.sorry 
for what he has done, we cannot lose sight 
of the fact that he had important duties in 
the conspiracy and was clearly one of the 
men entrusted with secretarial work. We 
feel, however, that we should do something 
for him and we reduce the sentences passed 


‘upon him under each section to sentences 


of four years’ rigorous imprisonment 
which will run concurrently. His appeal is ` 
otherwise dismissed, 


A, N. A. Appeals dismissed, 


< _§LAHORE HIGH COURT, 


x CRiminaL Revision Permon No, 1160 
oF 1927. : 
November 21, 1927. 
_ | Present:—Mr. Justice Harrison. 
LAL BADSHAH—Oomenainant— ` - 
si ` Pu TITIONER S 


we ee 


Versus - s SATs 
EMPEROR THrova LAL HUSSAIN 
- AND ANOTHER— RESPONDENTE,- 

Forest. Act (VII of 1878), ss. 2,89, L1—" Timber " 

and “forest produce,” meanings of. 

The words “timber “and “forest produce” in s, 
41 of the Forest Act are used in the widest sense 
as given in the definitions to be found in s. 20f the 
Act and not in the narrow and restricted sense 
specially introduced to define and limit the powers 
described in Ohap. VII of the’ Act. [p. 791, col. 2; p. 
792, col. 1.) 


Petition for revision of an order of 'the 
Sessions Judge, Rawalpindi, dated the 8th 
of November 1926, affirming that of the 
Magistrate, Firet Class, Rawalpindi, dated 
the 5th of August, 1926. - 

Mr. Prakash Chandar for Mr. B. A, 
Cooper, for the Petitioner. i 

Diwan Ram Lal, Assistant Legal Remem- 
brancer for the Crown. 

3d UDGMENT,.—One Lal Badshah is the 
owner of a private forest and is in the ` 
habit of importing his “wood into Rawal- 
pindi City and has not provided himself 
with a pass of the nature contemplated in 
s 41 (c) of the Indian Forest Act of r. (4) 
was convicted by a Magistrate and his con 
viction was upheld on appeal by the Distric. 
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Judge of Rawalpindi. On an application 
for revision being presented I took the view 
that the words‘ timber “and *' forest pro- 

duce ” should be read as meaning the same 


_ thing both in s. 4l and s, 39 and that the . 


restrictive definition contained in e, 39 
governed alsoe,41, At the hearing of the 
application for revision the Crown was not 
‘presented as is too often the case where a 
‘ point of any importance or difficulty is in- 
‘yolved, After this decision Lal Badshah 
proceeded to import more timber into Ra- 
‘walpindi City without a pass, and in order, I 
am informed, to obtain a ruling of a Divi- 
-Bion Bench he was again prosecuted and ac- 
‘quitted. Unfortunately the period of limi- 
-tation for the presentation ofan appeal was 
‘allowed to elapse and naturally enough Lal 
-Badshah continued to behave as before, 
“His timber was confiscated on a third occa- 
sion and he, therefore, lodged a complaint 
under e, 6lof the Indian Forest Act. This 
‘was dismissed under s, 203, Oriminal Pro- 
‘cedure Code, and his application for a fur- 
ther enquiry was dismissed by the Sessions 
Judge of Rawalpindi. He now applies for 
revision of that order. 
Whatever view may be taken of the 
meaning of the words “timber” and “ fo- 
‘rest produce” ine, 41, the first point to be 
‘decided is whether there has been vexatious 
and unnecessary action on the part of the 
Forest Officer, who confiscated the wood. 
Mr, Ram Lal points out that in order to 
test the previous decision given by me ex 
parte it was considered -advisable to get a 
‘further’ pronouncement and it was thought 
that this could only be done, short of actual 
legislation, by enquiring another test case 
and, if possible, an appeal from an acquit- 
tal. By an over-sight the chance was lest, 
and it was, therefore, considered necessary 
to take further action. On the other side it 
wasurged that whatever necessity there 
may have been for taking action the second 
time, when the man had been acquitted the 
second time and no appeal from the .acquit- 
tal had been presented, he should not have 
been harassed yet again. In my opinion 
there isno force in the further contention 
put forward by Mr. Ram Lal that because 
the officer taking action was a subordinate 
and the action was decided upon by his 
superior officer, the head of this department, 
he is Sbsolved from all liability. He is ab- 
adived from all moral blame of course, but 
the section still applies if he has acted, 
yexatiously and unnecessarily. Yexatious- 
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ly he has acted in accordance with fhe 
meaning given by Webster to the word, 


.Necessit is rather more difficult to deter- 
- mine. 


The initial mistake having been 
made of not taking advantage of thé ac- 
quittal, I donot think it is going too far 
to say that in the interests of all involved 
legislation would not be justified until there 
had been two decisions or a decision of a 


. Divisional Bench or at Jeasta decision after 


a full hearing. It appears to me, therefore, 
looking abit from this point of view, that 
the action was necessary. The wood which 
was confiscated, Mr. Ram Lal tells me, will 
be returned atonce to Lal Badshah and, 
therefore, I do not think any further action 
should be taken in the matter of his com- 
plaint, 

I now come, to the merits and on re-consi- 
dering the matter I think there can be no 
doubt that my previous decision was wrong. 
The view there taken was that the power of 
the Local Government to levy duty having 
been restricted in Chap. VII -to duty on 
timber produced in British India in which 
they have rights, and all timber brought 
from any place beyond the Frontier the same 
restriction must- be held to govern their 
powers to control transit. The further 
restriction, which is tobefound in Chap. 
VII making the levy of duty subject to the 
ecntrol of the Governor-General in Council 
is not to be found in Chap, VIII. The 
reason is obvious, namely, that duty is 
levied both on home grown and foreign 
timber and the matter is not wholly provin- 
cisl. Chapter VIII, on the other hand, gives 
powers to the Local Government, without 
any control whatever, to regulate transit, 
and if, the illustrations givigg the mattere, 
regarding which such rules can be made be 
read carefully and I thinkit is clear from 
the internal evidence of these explanations 
themselves that such control must apply to 
all forest produce whatever its source of 
origin and to whomsoever it may belong. 
It would obvioasly be futile to make rules 
applying to rivers or roads, which could be ` 
ignored by private individuals using such 
roads and rivers. Aflerthe words “ forest 
produce” in Chap. VIII s. 41, there is'a full 
stop and the illustrations and explanations 
then follow. In Chapter VII s. 39 after the 
words “forest produce "there is no full 
stop and the words are qualified by the sub- 
sequent sub clauses., This points clearly, iu 
my. opinion, to the. conclusion that the- 
words “timber” end “forest produce": in 
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1 P. e. G 
8. 41 are used in the widest sense as given 
. in the definition to be found in s: 2° and not 
_in the narrow and restrictéd sense specially 
. introdveed’to define and limit thé powers 
described in Chap. VIII. “It-is not a ques- 
‘tion of the impossibility of working the rales 
.On any other interpretation -of the words 
“timber "and “ forest produce” but rather 
of the meaning of the actual words used in 
the two sections when read ‘together. Duty 
on the nature of things is only ‘lévied on a 
very limited section of the timber to be 
‘made regarding the control and transit of 
all timber whether privately and whereso- 
‘ever it may have been grown.” 
‘= "T dismiss this petition. 
RL, ++  * -Petition dismissed, 


LAHORE HIGH COURT. 
OriminaL Appear No,’ 1020 or 1927. 
> November 18, 1927. 
Present :—Mr. Justice Jai Lal. 
SIRAJ-UD-DIN—Convyiot—AppeLLant 
eae “versus © ` . 


~ caté, for the Respondent, ` 
- JUDGMENT.—Siraj-ud-Din, appellant, 
aged 18 years according to his own’ state: 
ment and: ‘20° yéars’ according ‘to` the 
Magistrate has been convicted by:a Magis- 
trate, First Class, with ‘enhanced powers 
under 8. 30 of the Criminal Procedure Code, 
under s. 376 of the Indian Penal’ Gode for 
having raped ar nea Bakhtawar, the 
daughter. of, Nabi Bakhsh, aged’ 13 or 14 
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years, on the forenoon of the 13th of 
“April, 1927, and has been sentenced to seven 
years' rigorous imprisonment. He has 
appealed to this Court and IT have heard 
Mr. Abdul Aziz who represented him and 
also “Mr. Feroze. Din Counsel: ‘for “the 
Crown. g we NS a ous 


The case for the prosecution as stated at 
the trial is that Musammat Bakhtawar was 
taking some tobacco for her father, who was 
Working in the fields outside the village 

„and when passing in front of a kotha she 
was suddenly seized by the accused, taken 
inside the kotha, thrown onthe ground and 
ravished. Itis alleged that when she was 
seized on the road she cried aloud and this 
attracted the attention of her father, Nabi 
Bakhsh, who actually saw the accused drag 
“his daughter inside, Nabi Bakhsh there- 
‘upon ran towards the kotha andin the 
_way met Nizam and Imam Din and all the 
three went and found the accused raping 
the girl. It is alleged that the kotha had no 
decor and was not consequently shut, that 
the girl was actually crying when these 
witnesses reached the scene of the crime and 
that the accused left her when they reached 
there. An attempt was made to secure ` 
the accused but “he made good his escape 
after he had beén slapped by the father 
twice, but “he left a shoe and ` some clothes 


at the spot. ` 


The statement of Musammat Bakhtawar 
is that the accused had a discharge before 
her father and his companions tame to the 
Spot. According to her the father’ was 
working at a distance of 20 or 25 paces from 
the “place where she was seized, according 
to the’ father the distance was about 150 
paces, but it is common ground that the 
place was visible from where the father 
‘was. It may also be mentioned that the 
mother‘ and‘ the brother of Musammat 
Bakhtawar’ were also working with hér 
father. ‘It is further alleged that thé 
ghagri of Musammat Bakhtawar got stained 
with blood, ‘as the ‘girl blead’as the result 
of the rape. This ghagri was sécured by 
the Investigation Police Officer and sent to 
thé Ohemical Examiner, but no blood or 
semen ‘was found thereon. Wa) 

The matter was reported at the Thana five 
kos from the village at 7 r. m. and Musammat- 
Bakhtawar stated in that report that she 
was forcibly taken inside the kotha by the 
accused and was thrown on the ground and 
that the accused wanted to rape her; but on 
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hearing her noise her ‘fathar, - Nizin anl 
‘Imam Diù came and released her, and 
‘ thereupon the accused ran’ away leaving his 
_ shoe and clothes on the’ spot, ‘She’ added’ 
that “if her father had ‘not arrived’ the 
accused’ would ‘certainly have violated her”. 
In her cross: examination shé was confronted 
' with this statémetit, but she denied that she 
“had ‘made’ it and” asserted” that ` her 
‘statement at that time was the same that 
she had made at the trial, ‘The learned 
Magistrate has tried to explain away ‘this 
serious discrépancy between the two state- 
“ments by remarking that the Head:Con- 
stable who recordéd the statement was in- 
“experienced, ‘but the learned Couasel for 
the’ Crown has not supported thé Magistrate 
in this connection and has admitted that, as a 
_ matter of fact, the statement recorded i in the 
* First Information Report is exactly as it 
was made by Musammat Bakhtawar: The 
learned’ Counsel, ‘however, ` opined that 
usammat Bakhtawar was not willing to 
‘state that she had been disgraced and it was 
for this’ . Teason that she minimized the 
gircumstances of the’ assault on “her. ‘Tam 
of opinion that the ‘statement’ made in the 
First ` Information Report reprejents’ what 


Musammat Bakhtawar stated to the Head- - 


Constable and ‘this’: ‘view is supported 
by” the” manier in which the” report iş 
¥ecorded, a 

“The eye witnesses havesupported the case 
for the prosecution as put. ‘forward at the 
trial’ Their testimony i is” almost consistent 
àhd i is not open to any serious Criticism. Bat 
the leartied ‘Counsel for ‘the appellant hasi in- 
vited 1 my attention to the facts” ‘that the evi- 


dence for the prosecution was.recordéd by - 


thé learned Magistrate ‘piecemeal, with ` the 
fesult that there | was every opportunity for 
each succeeding witncs3s to know what the 
statement of the } previous witness ‘was and 
also on what lines, the crose exathingtion of 
the witness was being conducted on béhalf 
of the accused. ‘here is force’ in this 
Contention aud ` the © record. discloses a 
disregard of the insiruċtions of this Court 
as tothe manner in which the evidencé has 
to berecorded. I consider that ‘there is 
. justification i in the complaint of the’ Counsal 
for the’ acetised that his client has ‘been 
prejudiced by the* manner. in which the 
evidenc9 was recorded ‘in this case. : 
“The” Medical ` evidenca, however, has an 
importaat bearing on ‘the case. The Medical 
witness has stated that thé ‘hymén- of the - 
ql Was Tuptyred’ but that this rapture 


~ 
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was nob a recent one. He is also of opinion 
‘that it wag not the first'time thatthe gitl 
had been Bubjeéied to sexual intercourse. ` 
He noticed one slight injury on the person 
‘of the girl and was of opinion that was due 
to forcible intercourse. But jin crosa- 
examination he admitted that the injury 
might be due tointercourse with the consent 
of the girl. Under these circumstances, in 
my opinion, it is not possible to hold that 
the Medical evidence supports the case for 
the prosecution. On the other hand, it. 
tends to support the contention of ‘the 
Counsel for the appellant that if there was 
sexual intercouse with the girl by the 
accused on the particular day it was with 
her own consent and, that, therefore, it was 
not a case of rape.” The contention í receives 
further ‘support ‘from the fact that the 
parents and a brothér of the girl were 
-working ina field abéut 150 paces from the 
scene of the occurrence and the place ‘where 
the girl wa3 seized by, the accused was 
visible from there. Ttis unlikely that the 
-A¢cused would have dared to forcibly-seize 
the girl under the circumstances. Moreover, 
itis ‘alleged that on ‘hearing her cries “her 
‘father immediately yan to thé scene of the 
occurrence and before his arrival the accus- 
‘ed had practically finished the intercourge. 
“This ‘story, ih my opinion, ‘is improbable and 
ig inconsistent with the’ ‘allegation {hat the x 
girl was raped. 


The investigation in this case was nok 
started till the 24th ‘April whereas the 
offence ‘is alleged to haya been cominitted 
on ‘the 18th of April and'the matter’ reported 
‘at’ the Police’ Station ‘the same ‘day. The 
girl was ` not examined ‘by the Medical 
‘witness -till the 26th April.. The accused 
naturally asserts’ under” the circumstances 
‘thatthe ‘case’ regarding” him ‘hag | “been 
fabricated. 


Though I am not prepared to hold that 
the accused did not -haye. intercourse: with 
Musammat™ ‘Bakhtawar `. on" the”. -day `: ọf 
occurrence I am not satisfied ` “that such 
intercourse wag forcible’ or. without the 
consent of the gh 


pees 


was made at the Piana, but E 
the, story was devetoped, as stated” at the 
trial, ~ 


t 


re 3 
Having regard to all the circumstances, 

: Tam of opinion that the accused is entitled 
“to the benefit of doubt and acesptiog 
“ his appeal I acquit him and order his release 
forth with. 


B. Le Appeal accepted. 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 239 OF 1927, 
November 22,1927. 7% 
2 Present:—Mr. Justice Jail Lal. 
SIKANDAR—Convior —APPBLLANT : 
TE versus : 
EMPEROR—RESPONDENT. 


~. Criminal Procedure Code (Act V of 1898), s. 508— 
Issue of commission 


to officer representing British 


-Indian Government—Duty of such oficer—Refusal to 
legality of—Court’s discretion to 


witness is or tg summon such witness before him 
and to take down his evidence or to delegate his 
functions under the commission to avy officer 
-gubordinate to him and competent to execute the 
commission, and in that case such officer must 
. proceed to the place where the witness is or summon 
the witness before him and take down his evidence. 
But neither the Oriminal Procedura Code nor any 
other law leaves jt to the option of such officer to 
dacline toexecute the commission cn the ground of 
inconvenience or some other similar cause. The fact 
that thé powers to execute the commission cannot 
pa delegated to a Magistrate subordinate to a State 
does not absolve such officer from the duty of 
executing the commission of of pracuring its execu- 
tion in accordance with law. The provisions of sub- 
s. (3) o£ 8 503, Oriminal Procedure Code, are mandatory 
in this respect. [p. 795, cols. 1&2] 

It is for the Magistrate “to decide whether he 
would summon witnesses residing in a Native State 
in Court to record their statements or whether he 
would issue a commission and ifthe Magistrate has 
‘decided upon the latter course it is not within the 
discretion of the Agent to the Governor-General to 
whom the commission is issued to decline to execute 
the commission on the ground that there exist other 
possible means for examining the witnesses. [p. 795, 


col. 2.) 
Criminal 

Magistrate, dirst Olass, 

powsrs under s. 30, 


appeal from the order: of the 
ex ercisin g enhanced 
Criminal Procedure 
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‘pur to examine the ap 
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dated the 3lst January, 1927. 


Coda, Multan, 
Public Prosecutor, 


Mr, Des Raj Sawhney, 


"for the Respondent. 


ORDER.—Sikandar, appellant, having 
been convicted and gentenced to six years’ 
rigorous imprisonment under s. 379/75 of 
the Indian Penal Codé appealed to this 
Court through the Jail. His appeal was heard 
by Skemp, J., who by his order of the 
20th May, 1227, ramanded the case to. the 
him to record the 
gtatement of the witnesses named by the 
appellant. The Magistrate was directed 


“to gend for the appellant and ask whether 


he wishes a commission , [0 issue to the 


Political Agent or other officer at Bahawal- 
pellants’ witnesses or 


have them examined under sub-s (4) of 8. 503 


_in Bahawalpur State”. 


It appears that originally the witnesses, 
who areresidents of the Bahawalpur State, 
were summoned by the Magistrate, but 
in spite of the “service of the summonses 
on them they did not appsar and conse- 
‘quently the Magistrate proceeded to deliver 
judgment holding that he “gould not 
coerce the witnesses to appear against their 
will and could not issue watrants against 
them in Bahawalpur State”. ANG 

After the order of remand had been 
Yeceived by the Magistrate he ascertained 
the names and the addresses of the witnes- 
ses from the accused and issued a commis- 
sion for their examination under 8.503 of 
the Criminal Procedure Code to the Agent 
to the Governor-General, Punjab States, 
who is the officer representing the Biitish 
Indian Government in Bahawalpur State. 
The Agent to the Governor General, how» 
ever, has returned the commission unserve 
with an intimation conveyed to the Dia- 
trict Magistrate of Multan in his letter 


No.4 7 5018 dated the 18th of Augnst, 1927, 
regretting his inability tocomply with the 
request with regard to the examination of 
the defence witnesses on the ground that 
there ig no resident Political Officer in 
Bahawalpur State, who can execute the 
commission. In this letter reference is 
made toa previous letter of the 18th of 
September, 1922, to theDistrict Magistrate 


of Multan in which, for the same reasons,, ~ 


a similar commission was returned ur- 
executed by the Agent to the Governor- 
General, Punjab States. ° 
_ After a careful consideration of the 
grounds mentioned by ithe Agent to the 


4 
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. Governor-General, Punjab States, for his 
. Inability to execute the commission, I have 
arrived at the conclusion that such grounds 
ia be supported by any provision of 
| law, 

Section 503 (1) of the Oriminal Procedure 

Code confers the power, inter alia, on a 
` District Magistrate, on being satisfied that 
| Such acourse is necessary for the ends of 
` justice, to issue a commission to a District 
- Magistrate or a Magistrate ofthe First 
Class within the local limits of whose 

jurisdiction the witness resides to take 
evidence of such witness. 

. Section 503 (2) authorises the issue of a 

commission to the officer representing 
the British Indian Government in the 
territories of any Prince or Chief in 

India when’ the witness resides in such 
| territoy. i 
_ Thenea. 502 (3) provides that such officer 
“shall proceed’ to the place where the 
witness ia or -shall summon thé witness 
before him and shall take down his 
evidence in the same manner as in the trial 
of warrantcases under the Criminal Pro- 
cedure Code. _ 

Sub-s. (4) of the section further authorises 
the officer representing the British Indian 
Government to delegate his powers and 
duties under the commissions to any cfficer 
subordinate to him whose powers are no 
less than those of a Magistrate of the 
First Class in British India. 
= It will thus be observed that the 
‘Oriminal Procedure Code nowhere speaks 
of a Resident Pclitical Officer in the 
territories of any Prince or Ohief in India 
“but of Political Officer representing the 
British Indian Government in such terri- 
tories irrespective of the actual placé of 
residence of te officer concerned and also 
that once a commission has been issued 
by the District Megistrates or the other 
‘Courts mentioned in s. 503 to an officer re- 
presenting the British Indian Govern- 
ment in such territory it is the duty of 
the latter either to proceed where the 
witness is or to summon such witness be- 
fore him and to take down his evidence, 
or. to delegate -his functions under the 
commission to any, officer enberdinate to 
him and ecmpetent to execute the commis- 
sion andin that case such ‘officer must 
procetd io the place where the witness is 
or summon the witness before him and 
take Gown his evidence. But neither the 
Criminal Procedure Code nor any other 
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law, that I am aware of, leaves it to the 
option of such officer to decline to execute 


the commission on the ground of incon- 


venience or some other similar reason, 
The provisions of sub-s. (3) ofs, 908 of 
the Oriminal Procedure Code are mandatory 


_in this respect. 


It is, no doubt, proved as remarked by 
the Secretary to the Agent to the Governor- 
General in -his letter of the 18th of 
August, 1927, that the powers to execute 
the commission cannot be delegated toa 
Magistrate subordinate to a Darbar, but 
that does not absolve the Agent from the 
duty of executing the commission or of 
prana g its execution in accordance with 
a : . 

In the previous letter to which reference 
has already been made the attention of 
the District Magistrate was invited to 
certain roles of this Court under which 
a letter or precept of the nature of a, 
summons may be sent to witnesses resid- 
ing in the territories of the. Princes. or 
Chiefs in India through the Officers re- 
presenting the British Indian Govern- 


-ment. Presumably. it is on account of 
“this last 


suggestion that attention was 
invited to this previous letter. But, in this 
case, as Ihave already stated above, the 
Magistrate did send summons to the 
witnesees, all of whem were served but 


did not appear and, therefore, the issue of 


alatter cr a precept of the nature of a 
summons through the Agent to the Gover- 
‘nor-General, Punjab States, would have 
been of no use. In any case it is for the 
Magistrate to decide whether he would 
summon the witnesses in his Oourt to 
yecurd their ‘statements or whether hé 
wouldissue a commission and if the Magis- 
trate has decided upon the latter course 
it is not within the discretion of the Agent 
to the Governor-General to decline to 
execute the commission on the ground that 
there exist other possible means for éx- 
amining the witnesses. lt is, of course, 
assumed that Magistrates do not and ‘will 
not issue such commission unnecessarily, 
In the present case the Magistrate “in 
pursuance of the order of this Court 
decided to issue a commission to the 
Agent to the Governor-General, Punjab 
States, and I hold that officer was “not 
entitled to refuse to execute the commis- 
sion on the grounds stated by him. 

I am under these circums&nces con- 
strained to send the case back to the 
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Distries Magistrate with direstion to 
“turn -the commission to- the Agent to the 
: @5vernor-General, Punjab States, invit- 
‘ing his attention to the law on the sub- 
_.jéct -as explained in his order and re- 
-‘questing him to execute the commission. 
When the witnesses. have been examined, 
the - Magistrate will comply with the 


order ofremand dated the 20th of May, - 


“1921. . | Case remanded. 
“ORL 


" . LAHORE HIGH COURT. - 
-o CRIMINAL Apepat No. 755 oF 1927. 
December 1, 1927. 
Presenti=Mr. Justice Fforde and 
` Mr. Justi¢e Agha Haidar, © 
EMPEROR-- APPELLANT 


versus ` 

BAHADUR son or MUHAMMAD-- 
ooo" AOUSED—RESPONDEST. be 
Penal Code (Act XLV of 1860), s. 84—Inganity-— 
“Burden of ‘proof—Hvidence of insanity—Motive, 
meré absence of, effect of Benefit of doubt—Criminal 
Procedure Code (Act V` of 1898), 
Defence of insanity Magistrate, 
“Order medical enquiry. : 


wire 


a 


when bound to 


‘Rahal Gods to escape the legal consequerices of his act, 
flig onusis „upon: him to ~prove that he was at the 
‘time when the act wag committed, by reason of un- 
‘goundziess of mind, incapable of knowing its nature or 
that ‘what he was doing was either wrong or contrary 
to law.” That onus may be discharged™ by ‘produc- 
. ung .eyidence as. to the conduct of the accused shortly 
"pri r to the offence and his conduct at the time or 
‘Smmediately afterwards; also by evidence of his 
dental conditions, his family history aideso forth. 
‘If @ontemporaiiéous acts” of hiš are proved to have 
been of sich á nature as to indicate that he was 
. quite incapable.of forming rational views, that 
“would bë @ strong element to show that at the time 
$f" the crime in ‘question he was not capable’ of 
‘knowing ‘that it was a wrongful'act. {p. 797, col. 14] 
* Although ‘the fact that a murder has been com- 
itfed in a particularly brutal and *purposeless way 

or nd Motive whatsoever, isa circumstance which 
may be faken into consideration together with other 
igterial “to enable a Court to décice ‘whether or not 

- the crime in, ‘question was committed at atime when 
é-aceyged person was in such a state of mind that 

is was incapable of knowing the ‘nature oF kis 
act, yét in the absence of other evidence mere want 
öt motive for the crime isnot sufficienf to base an 
jnferénce of unsoundness of mind for the-purposes 
of defence under s. 84, Penal Code. [p. 798, çol, 2] _ 
it attract the application of s. 84, Penal - Code, it 
is mot enough ‘td establish a'doùbt as to the sound- 
fiegs of the mind of the accused at the time of the 
commission of the crime. ‘This is “not a kind of 
doubt of which the acousds! may be given the bene- 
fit. To entitlg the accused to the benfit of the gection 
the adcused must satisfy the Court that his condi- 


with direstion to re- 


-murders were committed Bahadur 


gs. 461, 465, . 469—- 


Whêre án acoused person relies upon s. 84 of the - 


‘her husband was carrying on ‘a 
‘keeping business at Kohala, Oa th 
morning of the 6th of February, 1927, 


ž 
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tion of mind was such that he wag incapable of 


“knowing the nature of his act or that what he was 


doing was either wrong or contrary to law. [p. 799, 
cols. 1 & 2.) - 


There isno provision of law in India making it in- 


-cumbent upon à Committing Magistrate to ‘ordera 


mədical enquiry upon a defence of insanity. It'is. 
only in cases where the accused appears to be, in- 
capable by reason of mental infirmity of taking his ` 
trial- that this issue of insanity “must be tried before 
the trial for the offence is proceeded with. Where the: 
Magistrate is-of opinion thatthe accused is sane at 
she tims he has no alternative ‘but to proceed in 


accordance with the provisions of s. 469, Criminal Pro- 


cedure Code. [p. 799, col. 1] 
_Oriminal appeal from an order of the 
Sessions Judge, Rawalpindi, dated the 23rd 


“April, 1397. 


` Mr. Abdul Rashid, Assistant Legal . Ré- 

‘membrancer, for the Appellant, 
Mr. Nihal Singh, for the Respondent, 
ata JUDGMENT. : 


“Fforde, J.—Bahadur has been 
tried by the learned Sessions Judge of 


Amrit Kaur and Teja Singh, two children 
aged seyen and four yeats respectiyely. 
The defence was that at the time the 
urders was 
insane. The learned Sessions Judge -has 
accepted this defence and «acquitted -the 


wate NA 


accused, 


“The Crown now- appeals against this 
acquittal, contending that Bahadur should 


ree 


‘have been convicted of murder and senteng- 


ed to death, The sole question which 
arises for determination in“ this appeal-is 
whether or not ‘Babadyrat the time when 
he killed Musammat Amrit Kaur and 
Peja Singh knew that what he was doing 
was.either wrong or contrary to law, The 
circumstances of the crime are not gig- 
puted and may be stated very-saortly, 
~ Musgammat Maya Devi wag living alone 
with her two children at Tuikwal while 
shop 
Oa the 
while Musammat Maya Devi was absent 
from the house to answer a call of nature, 
Bahadur entered the room where the two 
children were, armed with a heavy stick, 
closed" the door by a chain, and ‘then 
roceeded to batter. the small boy -to 
death. The crying of the children brought ` 
neighbours upon the séene, The daughter 
in the meantime had managed to unhitch 
the chain and was attempting to open the ` 
door when Bahadur struck her. A man 
called Shahana, who had come on the scene 
qn “hearing a clamour, finding that 


‘ ` 
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Bahadur was inside: the room andi was 
réfusing tó allow anyone to enter, procured 
a thorn bush, forced the door open; and 
with thé thorn bush in front of him pro- 
cesded to drive*the accused back. The 
accused in the meantime struck blows with 
his stick at the thorn bush and, whilé 
being forced gradually back, tripped over. 
a charpoy and fell to the ground. „Shahana 
then snatched the stick from-his hand and 
grappled with him. Other persons, came. 
into the'room and hel 
culprit.. By this time the. boy was ‘dead, 
but the little girl was still alive and died 
shortly afterwards of her injuries, The’ 
facts, as I have briefly narrated them; are 
not disputed,” . ba aos, Seo LE ies ae x 
Counsé) for tke accused: urges that the 
circumstances’ of the murder, the fact that 
no motive, for the crime has been: proved, 
and the évidence-of two witnesses of certain. 
eccentric conduct on the part of the accused: 
some’ months prior, tothe crime; and the 
further’ fact that the accused „had at: one 
time, not very, remote, receiyed some in- 
juries to his héad; all go to. piove „that 
the: accused. at the time he committed: the 
act in. question, was incapable .of knowing: 
that. he was, doing wrong. This. -is- the: 
view. which the learned-Sessions Judge-has: 
adopted; but in my judgment. it is a:view 
which’ cénnot reasonably be held on- the 
facts’ of this” čase. o. ae 
Where an; accused , person - relies ; upon 


B. 84 of the” 


conditions, his family history; and so forth. - 


of his are proved 


acts of the accused. Nothing has been 
told us of his behaviour during the daya 
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ped in securing the’. 


‘one 
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immediately préceding the crime, but 
some evidence has béen produced by which 
it is sought to prove that he béhaved with, 
remarkable eccentricity some time prior 
to the event in question. A NG hah 
-.The two witnesses, who hava-béen’ called 


to prove this matter, are Nazra and J ahana, 
Nazra ‘states. that the. accuséd’ had. Ié 
ceived serious injuries in His head, id: a 

fight’ and had. been laid up for. séveral . 
months as 4 result -of these injuries, that; 
aiter he had řisen from his sickness, he, 
had.a’..drum béatén in thé courtyard’ of 
his:house,‘a large number of people had 

collected and -he went about’ Carrying, a 
tray with Rs. 100 im it stating: that any- 

whohad beaten him could help him- 


sel? to. the money. According to this. wit- . 


‘ness,’ he also gót a mirasi to. stand off the’ 


roof .of.his housé; beat’ a drum add give” 
a challenge to all péoplé who: owned’ 

bullocks to biirig their animals and have: a. 
fight with his cattlé.-'This' witriess says'that” 
nobody accepted’ this challenge; bécatisa 

everyone knew that thé accused was itsane.- 
This- witness also says that a day prior to. 
the preserit crime thë accused went into. 
mosqué wearing cattle bell’ round Widi 


neck dnd . that. people Kept him under 


control: as hé was mad. This witness | 
` givès.. the date. of thë -first two incidents, . 


as five or six-dayë` beforè the murder and’ 


he states that the fight’ resulting inthe. 
‘injuries to his -héad o¢curred ayedr ago.’ 


The next -witiiéss, 


abana, says-thatthe | 
fight'took plac 


days. before the crime two“ Mawulu. had’ 
visitéd the village, which attracted a 
large crowd of -people -from the J helum;~ 


Rawalpindi and’ Attock Districts and that ` 


Bahadur went to the . mosque . wearing. 


bullock-bells round: higneck aad. created”. 


a disturbance. This witness also reférs'to, 


the incident of the drum beating and thë ` 
. challenge to the owners of cattle, aid Says | 
` it.took placé: fiveor six days beforé’ tha” 


murder. cilia. EAN PENAK 
In regard tc this évidence’ I may cay 
first’ of all, e fi 
that he is a collateral of the accused and 
the .decond witness’ admits that the accused ` 


is his son in-law. -Although the, circum- 


stances, which thefe witnessés depose to“ 


a3 showing the insanity of tha aacased, 


ó in April of last, year, 
(i.e: 1926) that the accused was ill for sonie’ 
months as a result of. the injuries to. his 
head and did not rturo. to his’ work ` 
'. when he recovéred: He says that a few 


’ 


that the first witness admits’ 
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are alleged “to have been of widespread 
notoriety, not a single independent wit- 
nes3 has been produced to corroborate 
these two persons in respect of the matters 
which they have alleged. It seems in- 
credible that, ifonthe day prior to the 
crime, the accused had entered a public 
place of worship in a ‘fantas:ic manner, 
as he is alleged to have done, causing a 
public disturbance not a single person 
should have been available to give evidence 
of this fact. According to Jahana also, 


the incident of the drum beating took . 


place five.or six days before the occur- 
rence. In respect to this no person from 
the neighbourhood has been called to 
give. evidence on this matter. In my judg- 
ment the evidence of these two witnesses is 
not worthy of any credit whatsoever, and 
I cannot help expressing some surprise 
that it.should have baen treated seriously 
by the learned Sessions Judge, 


Another matter which the learned Sessions ' 


Judge has relied upon as evidenceof insani- 
tyis that “the accused behaved like a mad 
man when he was caught in the house of 
his victims as he rained a shower of 
blows on the thorn bush with which he 
was being pushed back.” It seems to me 
that the accused in striking at this thorn 
bush did whata normal person would do 
who was trying to resist capture and who 
was being assaultedin such a manner. . 
The learned Sessions Judge has also 
considered the evidence upon the head 
injuries tothe accused. There isno doubt 
that there is a scar.on the accused's head 
showing that some time back he had re- 
ceived a fracture of theskull. But, apart 
from the evidence of his two relatives, 
there is nothing to show that these in- 
juries to the head had resulted in any unto- 
ward act on the partof the accused or 
had incapacitated him in any way what- 
soever. ; . 
The fourth matter relied upon by the 
learned Sessions Judge as evidence cf 
insanity is the absence of mosive for this 
crime. I may say that the motive alleged 
by the prosecution, sought to be proved by 
the mother of the children and by one 
Gurdial Singh, is not very satisfactory, in- 
asmuzh as Gurdial Singh’s account of a 


complaint made to him by Musammat Maya ` 


Devi does not tally with the story which 

she herself has given. It may bs that the 

eaccused.had been importuning Musammat 

Maya Devi to becomes dis- paramour, as 
6 h 


Ki 
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she alleged, but I am not satisfied . that. 


she did complain of this matter to Gurdial 
Singh before the crime in question. 
must be borne in mind that this kind of 
conduct towards a married woman, who 
was living apart from her husband, is 
not a circumstance which a woman is 
likely to talk about, and, although if is 
quite possible that she is speaking the 
truth that the accused did moles: and 
importune her, I am not satisfied that 
she complained of these acts to Gurdial 


It `- 


Singh. However,even accepting the lzarn- ` 


ed Səssións Judga’s view that no motive 
for the crime has been proved, that in 
itself—the mere absence of motive—is -not 
a sufficient ground upon which mania may 
be inferred. Tnereis no doubt that the 
fact that a mufderhas baen committed 
in a particularly brutal and purposeless 
way for no motive whatsoever, isa circum- 
stance which may be taken 
sideration, together with other material, 
to unable a Court to decide whether or not 


the crimeia question was committed ata ` 


time when the accused person wus in 


able of knowing the nature of his act. 


As I have said in the absence of other ' 


evidence mere want of motive for ‘the 
crime is not sufficient to base an inference 
of unsoundness of mind for .the purposes 
of adefence under a. 
Oòde. 

~ Mr. Nihal Singh has argued that tbe 
learned Committing Magistrate should have 


into con- ` 


“such a state of mind that he was insap- - 


84, Indian Peral - 


ordered an investigation into the state of ` 


. the accused's mind as soon as the defence 


of insanity wasraised. For this conten- 
tion Ican find no authority. Section 469 


of the Criminal Procedure. Code provides ` 


that when an accused person appears to 


be of unsound mind at the time of inquiry ` 


or trial, and the Magistrate is satisfied 


from the evidence given before him that ` 


there is reason to believe that he com- 
mitted an act which, if he had been of 
sound mind, would have been an offence, 
and that at the time of the commission be 
was, by reason of unconsciousness of mind, 
incapable of knowing the nature of the act 
or that it was. wrong or contrary to law, 
the Magistrate must proceed with 
case. and commit the accused for trial’to 
the Court of S:ssion or High Oourt, as 
the case may be, Toere is no provision 
of law in India makiagit incumbent upon” 
a Committing Magistrate to order a 

$ à 


the ` 
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Medical inquiry upon a defence of insanity. - 
it is only in cases where the accused 
appears to be incapable by reason of 
mental infirmity, of taking his trial, that 
this issue of insanity must be tried before 
the.trial for the offence is proceeded with. 
That is provided by ss. 4:4 and 465 of 
the Criminal Procedure Code. In the 
present case it was not suggested that the 


accused was insane either at the time he. 


came before the Committing Magistrate, 
or. before he took ‘his trial before the 
Sessions Judge,.or at any period in the 
interval. His whole case is that he was 
suffering from such a condition of mind 


at the time of the crimethat he was not. 
capable of knowing the nature of his act. 


or that what he was doing was either 
wrong or contrary to law. The learned 
Committing Magistrate refused an applica- 
tion by Counsel for the defence to hold 
an inquiry as to the state ofthe mind of 
the accused person. The Committing 
Magistrate in rejecting this application 
expressed his view that the accused was 


sane at that time, dnd upon that view the. 


Committing Magistrate had no alternative 
but to proceed in 
provisions of 8, 469 0f the Criminal Pro- 
cedure Code, The learned Sessions Judge 
seems to think that there has been some 
dereliction of duty on the part of the 
Committing Magistrate in not ordering a 
Medical inquiry. This view of thé learned 
Sessions Judge is, in my opinion, entirely 
contrary. to the statutory provisions. ‘The 
learned Sessions Judge also seems to 
have been of opinion thatit was for the 
Crown to establish the sanity of the accus- 
ed; but he does not seem to have realised 
that the onus was upon the accused to 


prove that he was suffering from such . 
disability as is indicated in s. 84o0f the. 


Indian Penal Code. The learned Sessions 
Judge rays- that it may be argued that 
the fact that he was insane when he com- 
mitted the murders has nof been proved 


conclusively but still there remains the - 
doubt that he may haves been mad atthe , 


time. This is not a kind -of doubt of 
which the accused may be given the. be- 
nefit. In order to come within the provi- 
sions of s. 8t of the Indian Penal Code 
the accused must noteleave the condition 
of his mind at the time of the commis- 
sion of the offence in doubt, but must 
satisfy the Court that it was such that he 
was lacapable of knowing the nature of 
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his act or that what he was doing ‘was 
either wrong or contrary tolaw. This, in 
toy eg ete he has wholly failed to estab-. 
ish. 

I am satisfied from the admitted facts 
of this ease from the fact that the accused 
selected a time when the mother was absent 
from the house to batter to death these two 
unfortunate children; thefact that before 
starting upon his crime he chained the 
door from inside to prevent anyone enter- 
ing ; the fact that he went to the scene 
having armed himself with a dang; and 
the fact that when he was interrupted in 
the course of its perpetration he resisted 
capture—that he knew perfectly well that 
he was doing a wrongful act. Under these 
circumstances Iam satisfied that the deci- 
sion of the learned Sessions Judge is clear- : 
ly erroneous, and I would accordingly ` 
accept the appeal for the Crown, set aside 
the verdict of acquittal, convict the re- 
spondent under the provisions of s. 302 
of the Indian Penal Code of the murders 
of Musammat Amrit Kaurand Teja Singh 
and sentence him to death. 

If it may now be the case that before the 
sentence is executed it appears tothe Jail 
Authorities that ths accused is insane, I 
have no doubt that proper steps will be 
taken toinquire into his mental -con- 
dition. This is a matter, however, for the 
Local Government and not for this Court, 

Agha Haidar, J.—I agree. 

R. L. i - Appeal allowed. 


pan 


MADRAS HIGH COURT, - 
URIMINAL Revision Oase No, 849 or 1996, 
February 3, 1927. 
Present:—Mr. Justica Wallace. : 
BODDIPATI LALAMMA AND otuars 
—AcCUSED—PRTITIONERS 


7 VETSUS 
EMPEROR—Opposire Party. 

- Criminal Procedure Code (Act V of 1898), s. 367— 
Bench of Honorary Magistrates— President in minorily 
—Benck judgment written by President —Judgment 
whether in accordance with law. i ‘ 

In a case where the President of a Bench of- Honor- 
ary Magistrates isin a minority as to conviction or 
acquittal, the judgment should be written by some 
member of the majority since, otherwise, there will 
bs a conviction based on an acquitting judgment. 
without any reasons for conviction which, urd:r the 
provisions of the Criminal Procedure Code the Bench ` 


is bound ta set out. . 
ry 


800 KAŁU V. 


Pétition, under ss, 435 and 439 of the Code 
of Oriminal Procedure, 1898, praying the 
High Court to revise the judgment of the 
Court of the Bench of Magistrates, Narasa- 
raopet, in B. C. No. 228 of L926, 

Mr. Ch. Raghava Rao, for thë Petitiotiers. 

The Publi¢ Prosecutor, for tlie Orowi: 


dent ofthe Bench is in a minority as to 
conviction or acquittal, ths judgment 
should be written by some member ofthe 
majority, Otherwise, as in thé present 
cage, we have a conviction based on an 
acquitting judgment, and we are left with- 
out any reasons for conviction which,’ 
under the provisions of the Criminal Pro- 
cedure Uode thé Bench is bound to set out, 
THe jadgment does not.conform to the 
law and the conviction cannot be upheld. 
It is hereby.set aside. The fines, if paid, 
should be refunded, | : 

Të is not a case for ordering re-trial. . 

vV. N.V. Conviction set aside. 

ANA, 
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case in which I should like to interfere, 
A man hasbeen killed and Kalu is clearly 
responsible for it. He has not been treated 
with any severity by the Magistrate and I 
do not think thatasentence of seven years’. 
rigorous imprisonment in his case requires 


; interference, 
.ORDER.—In a casé where thé Presi- |: i 


The case of Madu his brother presents 
some little diffculty. It is true that his 
name was mentionedin the First Informa- 
tion Report which was lodged with fair 
promptitude by Amir,jthe son of Shahu 
deceased. But the fact remains thatthere 
isan unfortunate tendency among peoplé ~ 
of the class to which both the accused and 
thé complainant belong to throw their nèt, 
too wide so as to implicate inan offence as 
many friends or relations of. the really. 
guilty person as possible. So the mere. 
fact that the name of Madu is mentioned.in 
the Kirst Information Report is not very: 


' matérial. The names of the witnesses are 


also given in the First Information Report 
and they have given évidence in the present, 
casé but the difficulty is that four witnessés ` 
have come forward in. support of the 


' defence and they, uiidnimously state that 


LAHORE HIGH COURT. 
GRIMINAL Arpea No. 1111or 1927. 
November 18, 1927... 


Presenti—Mr. Justice Agha Haidar. 
KALU AND aNoTapr—Convicrs— 
APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

-Criminal trial—Prosecution and defence evidence 
(divergent—Benefit of doubt. 
Where the prosecution and the defence witnesses 
‘between -whom ¢here is not much to choose make tivd 
divergent statements. about- one and the sate 
incident, the matter becomes doubtful and the a¢eused 
is entitled to the benefit of doubt. R 
= Oriminal appeal from the order of the 
Magistrate, First Class, exercising enhanced 
powers under $. 30, Criminal Procedure 


Code, Gujranwala, dated the 17th August, " 
ate Khurshid Zaman, for the Appellants. 
. Pandit -Bishen Narain, for the Govern- 
ment Advocate, for the Respondent. 4 
“ JUDGMENT.—The facts of the case 
arefullyset out in the judgment of the 
learned Magistrate.. So far as Kalu. is con- 
cerned, Mr. Khurshid Zaman has. accepted 
the finding of the learned Magistrate and 
has only asked me to*consider the question . 
of sentence, I donot think that this isa 


Madu. was not there. So far as the reli- | 


_ ability of the two sets of withésses is” 


concerned, it cannot be said that thé” 
witnessés for the’ prosecution are decidedly 

superior, to those for the defeiice.. It is 

true that the, léarned Magistrate had all: 
these witnesses’ béforé him and. wasina 
more advantageous. position than å Court~ 
of Appeal can be, in forming his opinion 

asto ‘the credibility of the witnesses 
adjudged from their demeanour but after 

allit.is not always an infalliable test, 

When two sets of witnesses between ` 
whom there is not miuch to choose male 
two divergent statements about one and | 
the same incident, the matter becomes, to 
say the léast of it, doubtful. This is the 

case here. ; 

I, therefore, give the benefit of doubt to 
Madu. I allow his appeal, set aside his © 
conviction and sentence and order that he ' 
may ba released ‘forthwith. So far as ' 
Kalu is concerned, the appeal, as already ` 
stated, stands dismissed. . ; 

R. L. Conviction set aside, 


- -Mhe Court below held thatthe Railway’ 


{106 L. ©,.192% ae < éieadtaat-of state: for ifta v tLe DASTRISHIN DAYAL, 
_ LAHORE HIGH.COURT. ` 


Oivit Revision Petition No, 2/8 oF 1927. . 
: November 5, 1927. Pt 
. Present:—Mr..Justice Dalip Singh. -~ 
: Tan SECRETARY or STATE For / : 
< INDIA In OOUNOIL—DErFENDaNtT 


—-PETITIONER ~ 


7 f VETSUS - . : 
Messes. TULSI DAS-KISHEN DAYAL. 


—PLAINTIFFS— RESPONDENTS. 5 
Railways Act (IX of 1890), s. 75 —Ris Note Form B 
_Interpretation of note—Onus of proving dealings 
‘with-consignment—Evidence of Railway servants, value 

of-Duty of Railway Company: x | 
. Under the new Risk Note Form B it-is always:safe 


-for the plaintiff to give, due notice to the Railway to. 


disclése-and, if not satisfied with the disclosurs, to 


portion of his pleas: .On the other hand, it is desir- 
able for the Railway:.-whether called upon or not ‘to 
-take the precaution of disclosing the dealings in 
pleadings and to inquire from the Court whetber 
it would require further evidence thereon other than 
pleadings quoted by such “relevant “copies of entries 
‘from books.as the Railway might think- fit to put in 
with its pleadings orat the time.of production. of 
documents. [p. 802, col. 2.] : i : 
“A Gourt should not’ disbelieve ‘a Railway servant 
merely on the ground that he is a Railway servant and 
_ that, therefore, he is bound to:state that he had done 
“his duty. At the same time where possible the Railway 
. ghould-support’ the oral evidence -of ‘its servants by 
. books which should-be proved to have been duly kept. 
-But before the Court can” disbelieve: the Railway 
servants the plaintiff, must- cross-examine those ser- 
‘-vants or otherwise prove that relevant books could 
-Shave been forthcoming and that there was .no reason 
- for their non-production. lf this-is done it-is, of course, 
‘ ppen-to-the Court to: disbelieve ‘the oral: evidence on 
the ground, that-the -corroborative evidence of the 
pooks, had not been produced ‘in. the. case. [p. 802, 
” gol. L] > , SY ak 
-` Petition, under-s..25 of Act TX 1887,-for 
-revision of the decree of the Judge, Small 
‘ Cause Court, Delhi, dated the 10th January, 
© 1927. — f ek Sete E noe D 
` Mr, H. Carden Noad, Government Advo- 
-eate,;for the Petitioner. |- , . | 
“Mr. Jai Gopal Sethi, for the Respondents, 
Hi a ied = 4 g a 7 J 
. JUDGMENT. —lIn this-case the plaint- 
, LE ued the Necretary. of State for :India'on 
` the ground that’-hehad delivered certain 
‘Hales. to the defendant Railway -and two of 
|" these bales had-not -been‘delivered by the 
. „Railway. Various pleas:were taken: but. they 
were evidently based onan entire: miscon- 
“ception. of the facts -of -the -new form of 
“Risk Note IB... As the form is‘new I pro- 
¿ pose-in this case-to point out possible con- 
structions of the meaning ‘of: the form in 
orger:-that.the-public and the Railway may 
„bs warned what sort of evidence should 
be led or expected of them in future cases. 


mr 


~ 


call upon the Railway to give evidence making this a. 


+ 


“601 
Administration ‘hadifailed-to -explain how 
ths consigment-was-dealt with when it 


.- owas in its possession or control and it, there- 


fore, held that the plaintiff was entitled. to 

tecover Ra, “258 and decreed accordingly. 
The relevant words in the new Risk Note 

are asfollows:— - RER y aae 

. “TheRailway Administration shall be bourd 

+o disclose to the consignor how.the consign- 


‘ment was. dealt: with: throughout the time 


dt was. in its possession or control and if 
. necessary to give evidence thereof “before 


_ the‘consignor - is called upon to prove mis- 


-conduct but if’ misconduct. on` the part of 
. the Railway Administration. or its ‘servants 
-cannot -be fully inferred from ‘such evi- 
-dence the burden- 'of proving such mis- 
- conduct lies upon the consignor.” l 
r It has been contended’ by the learnéd 
. Government Advocate in revision that these ~ 
- words mean that the plaintiff in every such 
c cage should call upon the Railway to make - 
the necessary disélosure and thereupon the 
- Railway shall be: bound to make: the said 
-disclosure and that ifthe plaintiff is dis- 
natisfied with the ‘disclosure’ or “does not 
„accept the truth of the disclosure made he 
“can call unon the Railway to give evidence 
of: its dealing With the consignment. “If . 
. this evidence itself ‘is sufficient: tolead an 
inference oz misconduct then.the case can 
-be.decided against the Railway, lf it ia 
‘not .80. sufficient then -it is - open to the 
plaintiff to:-give evidence tending to prove 
-guch misconduct but if the Railway has 
«not -been asked-to. make the disclosure it is 
- not: necessary for it to give.any evidences, 
or if it is not called upon to give any evi- 
-dence it is not necessary for it to giveevi+ 
. dence, and, therefore, the Court below’-waa 
- svrong-in decreeing the pleintifi’s suit witha 
- out any -proof of -misconduct on the part 
. cf the Railway Administration ‘or its_ser- 
‘yants. It -is clear to me from the pleas of 
‘the Railway that the-parties‘seem to have 
been? under the inipression that the ‘old 
i Risk. Note: Form wasi still being “used-and, 
-therefore, the position of neither.side , was 
-clearly graspéd in the trial in the Conrt 
pslow. Counsel for.the respondent has con- 
-$ended that-the fact that the Railway, ten- 
edered such evidenge purporting to. show 
how-it’ dealt with the consignment proved 
-thatithe Railway did realize ita ‘position. 
: This, “however,-is not necessarily “807 The 
Railway: did not give -evidence disclosing 
“their. dealings thimaght the time that the 
~cansigment.‘waain their: posstssion ‘or cons 


802 
. trol. -It seems to me that they were endea- 
vouring to prove that there had been a loss 
of the consignment. This conduct could 
be explained by reference to the conflict 
of rulings under the old Risk Note Form 
as to whether it was sufficient for the Rail- 
way merely to plead loss or whether the 
Railway -had to go furtherand prove loss 
before they could claim exemption under 
Risk Note Form ‘B’. I, therefore, think that 
the best course in the circumstances is to 
remand the case for re-trial to the Court 
below and give both parties a chance of 
producing that evidence they may wish to, 
The plaintiff will be presumed to have call- 
ed upon the Railway to give evidence as to 
how they dealt with the . consignment 


throughout the time it was in their posses- - 


sion or control, and the Railway shall give 
such evidence as they may consider fit 
as regards this. In this connection I will 
point out that the Courtshould not have 
` disbelieved a Railway servant merely on 

the ground that he was a Railway 
servant and that, therefore, he was bound 
to state that he had done his duty. Itis 
obvious that in the majority of cases the 
Railway can produce no other avidence of 
how it dealt with the goods except by 
producing those of its servants who had 
dealt with the goods and to disbelieve the 
evidence of these servants on the ground 
that they naturally would not admit any 
dereliction of duty would be to cast an 
impossible onus on the Railway Administra- 
tion. At the same time I would point out 
that where possible the Railway should sup- 
pot the oral evidence of its servants by 

ooks which should be proved to haye been 
duly kept in the course of business, But 
before the Couré can disbelieve the Railway 
servants. the plaintiff must cross-examine 
those servants or otherwise prove that re- 
levent books should have been forthcoming 
and that there was no reason for their non. 
production. Ifthisis done it is, of course, 
open fo the Court to’ disbelieve the oral 
evidence on the ground that the corrobora- 
tive evidence of the books had not been pro- 
duced in the case, 


I now -proceed to point out- the possible 


construction of the new form of Risk Note. 


in order that the parties may be warned, 
as I have said before, as to what their res 
spective rights and duties are. It is possible 
to hold that it is initially tha plaintiff's 
duty to call upon the Reilway Adminstra- 
tion to dischose the dealings with the cons 
; f 


< 


“to give evidence, 
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signment, Itis also possible to hold that 
what the Risk Note clearly means is that 
the Railway should inits pleadings disclose 
how the 'consignment-was dealt with. As 
regards the construction of the words “if 
necessary ” it maybe that if means that 
the plaintiff may call upon the Railway to 
prove either in its pleadings or its previous 
disclosure or it may. mean thaton the plead- 


„ings and facts stated it is for the Court 


to decide if it is necessary for the Railway 
In the circumstances I 
would, therefore, if I were plaintiff, give 
due notice to Railway to disclose and if 
not satisfied with the disclosure I would 
call upon the Railway to give evidence 
making this a portion of my pleas. On 
the other hand, if I were the Railway, 
then, whether called upon or not by the 
plaintiff, I would take the precaution of dis- 
closing the dealings in pleadings and would. 
enquire from the Court whether it would 
require further evidence thereon other than 


_ pleadings quoted by such relevant copies — 


of entries from books asthe Railway might 
think fit to putin along with its pleadings 
or at the time of production of documents. 
Both parties will then be in a position, what-. 
ever interpretation was given by the Courts 
to this Risk Note, to avoid the expense of re- 
trial and appeals or revisions. In the 
present case T as stated above, hold that the 
plaintiff may be presumed to have called 


- upon the Railway to give evidence of its 


dealings and the Railway shall give evi- 
dence of such dealings. and produce such 
evidence, oral or documentary, as it may 
think fit and the plaintiff shall then be at 


- liberty to give evidence tending to prove 


misconduct if so advised. In my opinion, 
as at present advised if the Court is not 
satisfied that the Railway has given good 
evidence to prove its dealings with the 
consignment it is open tothe Court to 
decree the plaintiff's suit on the ground 
that the Railway has failed to discharge | 
statutory obligation. It mustnot, however, 
be taken te decide this point finally and’ 
it is open tothe Court to hold that even 
if the evidence given by the Railway is 
not satisfactory itis still for the plaint- 
iff to prove misconduct before the Railway 
can be saddled with responsibility, No 
order as to costs in this revision. 
R. L, Order accordingly, 
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NAGPUR JUDICIAL COMMIS- 
. SIONER’S COURT. 
Crvin Revision No. 345 or 1926, 

. September 29, 1927. 
Present:—Mr. Findlay, J. CO. 
GANPAT—Durenpant—APPLICANT 

` g VETSUS - 

LAHANA— PLAINTIFF —NON-ÅPPLIOANT. 

-Provincial Small Cause Courts Act (IX of 1887), 
Sch. IT, Art. 88 (9)—Contract of marriage— Breach— 
Suit for refund of money advanced, whether triable 
by Small Cause Court—Contract Act. (IX of 1872), 
8, 28~Money paid in consideration of contract of 
marriage—Refund, suit for, whether barred. 

A suit for refund of money advanced as considera- 
tion for a marriage, on breach of the contract of 
marriage is, in reality, a‘suit for’ damages in respect 
of the breach of contract of marriage falling within 
the scope of Art. 35 (g) of Sch. I of the Provincial 
Small Cause Courts Act and is not triable by a 
Small Cause Court. [p. 803,.col. 2. 


] 

Kali Sunker Dass v. Koylash Chunder Dass (3), 
relied on. ` : cane hu 

Jagornath Dutt v. Radha Sunder Ghose (1) and 
Giris Chandra Mahende? v. Purna Chandra Dutt (2), 
distinguished. = 

A suit for refund of money -paid -in consideration 
of a contract of marriage-is maintainable where the 
contract has been broken. Section 23 of the Contract 
Act does not bar sucha suit. [p. 804, col. 1.] 

Srinivasa Aiyar v. Sesha Iyer (7) and Gulabchand 
Parachand v, Fulbai Harichand (8), relied on. 


. Revision against the order of the Small 
Cause Court Judge, Ramtek, dated the 5th 
August, 1926, in Small Cause Suit No. 285- 
` of 1926. ' 
Mr. K. P. Vaidya, for the Applicant. . 
Mr. M. R. Indurkar, for the Non-Appli- 
cant, - a ` 


ORDER.—The first point raised in this 
application is that the present suit was not 
triable by the Court of Small Causes having 
regard to Art. 35 (g) of the Small Cause 
Courts Act. In the plaint it was alleged 
that Rs. 100 was advanced,so to speak, as 

. consideration for marriage contract, as 
wellas Rs 15 for expenses and Re,1 asa 
pledge. On behalf of the plaintiff it was 
further pleaded that the Rs. 100 were 
paid, as per custom, -with the object of 
defraying generally the expenses of the 
pat marriage. . - 

1 have been referred by the ‘Pleader for 
non-applicant to the decisions in Jagornath 
Dutt v. Radha Sunder Ghose (1) and Giris 

- Chandra Mahender v. Purna Chandra Dutt 
(2) to support the.position that a claim 
like the present one for money advanced” 
in respect of a marriage contract is recover- 
ablefo the Small Cause Courts. The ratio 


1) 18 0. W. N. xxxvi (96), 
{2) 19 O, W. N.-xxyiti (35), 


= ` ganbar v. LAHANA, | A, 


~ of the Indian Contract Act. 


“wasa breach of the contract. 


803 
decidendi of these decisions seems to me: 
to be that the suit is, in essence, one for a 
mere refund of money’ advanced, and not 
for compensation, having reference tos. 73 
In Kali Sunker 
Dassv. Koylash Chunder Dass (3), Pigot 
and Gordon, Jd., held that a suit to recover 
money spent in feeding relatives, in pay- 
ing carriage hire and musicians in connec- 
tion witha, marriage, which fell through, 
was not cognizable by a Small Cause 
Court. I concur in this opinion. j 
For my own part and with all deference 
ta the Judges who decided the Calcutta 
High Court cases quoted above, I am of 
opinion that, in esence, the present suit 
is, in reallity, one for damages in -respect of 
tke breach of contract of marriage. It 
would be a reasonable construction to put 
on the contract in question that Rs. 100 
was -paid thereunder and that this sum, 
in reality, represented the amount of cóm- 
pensation which could be claimed if there 
I do not 
think that, in the-circumstances, the suit 
can properly be regarded as- one for iha 


. masrerecovery of a loan or refund of, money 


advanced. The payment was inextricably 
connected with the marriage- contract and, 
it seems tome to follow that the suit for 
ite recovery comes within the -letter and 
the spirit of Art. 35 (g) of the Small Cause - 
Courts Act. I am of opinion, therefore, 
that the suit was not cognizable in the 
Court of Small Causes, ; i 

16 has, however, been urged on the 
strength of the decisions in Dholidas Ishvar 
v. Fulchand Chhagan (4), Venkata Krist- 
vaya v. Lakshmi Narayana (5) and 
Devarayan Chetty v. Muthyraman Chetty 
(6) that the suit did notlie as the pay- 
ment was contrary to public policy and 
void under s. 23 of the Indian Contract 
Act. These decisions so far support the 


` proposition that & contract by which their 


father or their guardian is paid money in” 
consideration of his giving his son or 
daughter in marriage is against public 
policy and cannot be enforced “in a. Court 
of Law. It was,however, pleaded in the 
present case on behalf of the applicant - 
thai there was a caste custom to make such 


(3) 15 0. 833; 7 Ind. Dec. (N. 8.) 1138, 4 

(4) 22 B. 658; 11 ind. Dec. z s.) 1021, 

(5) 3 Ind. Cas. 554; 32 M. 185; 18 M, L. J. 403:4 M, 

ks 1 z 

(6) 18 Ind. Caa. 515; 37 81, 393; 24 M, Ty J, 310; (1918) 
MW, N, 200, > a Boo a wet he, 
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„a payment as we are concérned ‘with, the 
-underlying idea being that the money so 
paid would be used in meeting the ex- 
, penses of marriage. I am not, however, 
. prepared to accept the contention offered 
-on behalf of the defendant-applicant in this 
. connection. It may be that the guardian 
.or parent, to whom such a sum of money 
had been promised in consideration of his 
giving his son-or daughter in marriage, 
‘might not be able to recover the sum so 
promised on the ground that the agreement 
-is yoid as opposed to public policy. Here, 
the position is entirely different. The 
-plaintif accepted the money in advance, 
‘and a suitcan, in my opinion, lie to recover 
‘that money, there having been a breach of 
the .marriage contract: cf. Srinivasa Aiyar 
v..Sesha Iyer (T) and Gulabchand Para- 
‘chand-v. Pulbat Harichand (8), I am of opin- 
‘jon, therefore, that the- suit: inthe present 
‘case was not barred on the ground just con- 
sidered. - À 
_ A further question would, in -any event, 
-have.arisen as to whether ornot there was 
acaste custom tomake sucha payment in 
advance and also as to~- whether such -a 
payment was intended to be used in de- 
draying the expenses ofthe marriage. The 
Suit, however, not being, in my opinion, 
cognizable by the Small Cause Court-must 
fail. - The judgment and-decree, revision of 
which .is sought, are reversed- and the 
plaintiff's suit is dismissed. The plaintiff- 
non-applicant must bear. the défendant- 
applicant's costs in both Courts. 
“.@, BD. i 
TANA ok Petition allowed. . 
Ah fe ae ee 783; 41 M. 197; 6L. W: 42; 34M. 


(8) 3 Ind, Cas, 748; 33 B. 411; 11 Bom. L. R. 649, 





~ LAHORE HIGH COURT, 
I 1923, 

Se reS June 28, 1927. > : 

. Present :—Mr. Broadway, Acting Ohief 

-Justice, and Mr. Justice Bhide, 


: _ First, Cryin APPBAL No. 1469 oF 


. Musammat.GOPAL DAI—Derenpaxt— 
Ka tee, - APPELLANT 

fs versus g 
DHANNA-MAL AND ANOTHER — PLAINTIFFS — 
a RESPONDENTS. 


Limitation Act (IX of 1908), Sch. 1, Art. 0f— 
Vendor and purchaser—Sale by ‘alienee from -widow 
ta third person with cavenant for quiet enjoyment— 
Declaratory suit by vrevergioner—Subsequent - dis- 
possession by rgversioner—Surt for damages for breach 
oF covenant for quiet enjayment— Catse of action, whee 


QOrab Dal v, DHANNA Mat, 


A ee 
. [106 1. 0. 1927) 
ther arises on decision of reversioner's suit .om actual 
dispossession—Silence after decree in reversioner’s 
suit, whether amounts to acquiescence—Contract to 
indemnify, effect of. ; 

Two widows sold certain property.to S. Some of 
the reversioners instituted a suit for a declaration 
that the alienation-was not binding upon ‘them. In 
February, 1898, during. the pendency of this suit, 9 
sold the property. to the plaintiffs. The sale-deed 
contained a stipulation. that ifany other claimant 
came forward or the property went out ofthe pos- 
session of the vendees, the- vendor would be liable to 

: refund. the purchase-money with damages. On the 
. same date a separate agreement was executed by S 
“in favour-of the vendees in which the suit by the 
reversioners was referred to and to safeguard the 
' vendees against the consequences of the suit, ‘certain 
“other properties were hypothecated to them. The 
suit by the reversioners was. decreed in their favour 
by the Privy. Council on the 11th May, 1909. The last 
surviving widow died in January, 1919. 
. the reverésioners sued the plaintiffs for possession and 
obtained delivery of ‘possession on the 13th' August, 
, 1921. “The plaintifis instituted.a suit for recovery of 
the purchase-money and damages against -the repfe- 
: sentatives of S; on the 30th November, 1921:  _ 

Held, .(1) that the indemnity bond only furnished 
an additional security to the vendees,. but inno way 
abrogated or “modified the terms of the sale-deed 
which were quite general and independent of the 
security bond; [p. 806, col: 1.] 

(2) that the period of limitation for the suit did 
not commence to run notwithstanding the decision of 
the Privy Council in 1909, till the plaintifis were 


4 


In May, 1919, | 


actually dispossessed in the year 1921 and that the - 


suit was not, consequently, barred by limitation; [p. 
807, col. 2.] 

Bassu Kuar v. Dhum Singh (3), Amma Bibi v, Udit 
Narain Misra (4) and Hukum Chand Boid v. Pirthi- 
chand Lal Chowdhury (5), distinguished. 

_ Tapasi Mal v. Jhandoo (6), commented úpon. 

(8) that the silence of the plaintifis after the 
Privy Council decision in 1909 did not amount to 
acquiescence inasmuch as they- were not only not 


bound to take any action immediately after that — 


decision, but could. not have- sued for- any relief 
until they were actually dispossessed. [ibid] 

First appeal against the-decision of the 
‘Senior Sub-Judge, Delhi, dated the:19th 
March, 1923. < . 

- Messrs, Kishan Dayal and Jagan Nath 
Aggarwal, for the Appellant. is 
. Lala Sardha Ram, R. 8., and Mr.. Maya 
:Das, for the Respondents, 


SUDGMENT. 

“Bhide, J.—The material facts of this 
case may,- be-briefly stated as follows for 
the purposes of this appeali—Jd/usammat 
Sarsuti and:>Muasammat Puran “Devi, two 
widows, sold sème property known as Katra 
‘Choban in Delhi City to Shambhu Natk and 
two other persons on" the Ist July, 1888. 
‘Shambht Nath subsequently, purchased the 
phares of the latter and became sole qwner. 


On the 14th June, 1897, two reversioneyé, - 


named Jai Narain and-Rup -Narain, institui- 
ed a guit for a declaration to the -effect thas 


(106.1. 6. 1927) 
the sale by the widows should. not affect 


their reversionary rights, The case went. 
up to the Privy Council and was eventually - 
decreed on the llth May, 1909*. During the- 


pendency of the suit by Jai Narain and Rup 


Narain, Bhambhu Nath sold a portion of the. 


property to Dhanna-Mal and Sanwal Das, 
the present plaintiffs, for Rs. 18,580 on the 
14th February, 1898*. 


came forward or the property went out of 
possession of the vendees, the vendor would 


be liable to refund the purchase-money with. 
On the same date a separate. 


damages. 
agreement was executed by Shambhu Nath 
in favour ofthe vendees; in which thesuit by 
Jai Narain and Rup Narain was specifically 
mentioned, and to safeguard the vendees 
against the consequences of that or any 
other suit certain. other property was ky- 
pothecated. Musammat Sarsuti, thelast sur- 
viving. widow, died on the 9th January, 
1919. On the-3rd May, 1919, Rup Narain 
instituted a suit for possession of the pro- 
perty sold by Shambu Nath to the plaintiffs, 
On the 80th July, 1921, this suit was decreed 


on payment of Rs. 38,144 as compensation. - 


Rup Narain deposited the amountand obtain- 
ed possession of the property on the 13th 
August, 1921. The present suit wasthen in- 
stituted by the plaintiffs against Musammat 
Gopal Devi, widow of Shambu Nath, on the 
30th November, 1921, on the basis of the 
stipulation as regards- quiet possession and 
enjoymentinthe sale-deed and theagreement 
referred. to above, for recovery of the: pur- 
chase:money, arrears of rent and damages, 
amounting.in allto Rs. 20,119-14-0. The de- 
fendant put forward. various pleas including 
limitation and.acquiescence. The learned 
‘SoniorSubordinate Judge who tried the case 
held the suit to be. within time and granted 


the plaintiffs a decree for Rs. 18,891. Further - 


interest.at 6 per cent. per annum from the 
date of suit till realization was also allow- 
edon the purchase-money, i. e. Rs. 18,560. 
From this decision the defendant has ap- 
pealed, : j 
The main point argued in the case was 
that of limitation. It was urged for the ap- 
pellant that the suit was governed by Art. 
97, Seh. I, Indian Limitation Act, and that- 


the ‘starting ‘point for limitation was the- 


date of the Privy Oouncil judgment of 1902 
in.the suit by-the reversioners Jai Narain 
aņd Rup. Narain, inasmuch as that judgment 
negatived the vendee's title and thus rə- 
“See 3 Ind. Oes, 382—-[Hd]| OT t—iti—S 


Gopal DAT.Y,.DHANNA-MAL, ` 


In the sale-deed it- 
was stipulated that if any other claimant. 


‘take it back). 
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sulted.in- failure..of consideration. It was- 
further contended. that, even if loss of! 
possession furnished a:fresh‘cause of action” 
subsequently, the earlier cause of- action 
must prevail, inasmuch as limitation, once. 
it has-begun to run, cannot be-stibsequently - 
interrupted. Gaya Din v. Jhuman Lal (1): 
and Shib Dayal v. Meharban (2) were relied” 
upon in support of the latter.contention. `’ 
The. present suit, as already stated, is- 
based on.the covenant. as- regards- quiet’ 
pessession and enjoyment embodied inthe: 
sale-deed andalso on the terms of the agree- ` 
ment. which was executed along with ‘the. 
sale-deed with special reference to the- suit 
by Jai Narain and Rup Narain. This agree-: 
mənt was really in the nature of.an indém-: 
nity bond and provided that if the whole or 
part of the property went out of the posses. 
sionof the veadees on a suit being brought: 
by anybodyor if the vendees were impleaded? 
in any suit as defendants andjhad to pay the 
value of the property, the vendor was to be’ 
liable to them for re-payment of the value of: 
tha property together with coats of the suit.’ 
There can be. no. doubt, that according ‘to 
the terms of both the documents, the véndees: 
were entitledto a refund .of.the purchase- 
money in the event of loss of possession. 
This fact was not disputed on behalf of the- 
appellant, butit was contended asregards the- 
indemnity bond that it was to enure only for: 
a limited period, namely, up to the date 
of the decision of the Privy Council judgment 
of 1909, and that it was null and void after 
thet date. 
ment, however, leads to an obviously absurd 
position. 
demuity bond bearing on this point is as fol- 
lows : aur ba'd faisla mugaddama mazkura 


bala badalat akhiri yih-zamapat nama babut . 


zarzamanatkaladam wa beasarsamjha jawega 
aur man muzhir wapas lunga (and after the- 
decision of the above-mentioned suit by the 


final Court, this security bond with regard- 


to the sacurity money shall be considered 
null and void and ineffectual, and I will 
The words “above-mentioned 
suit” occurring in the above passage are am- 
biguous; for there are, at least, three different 
suits mentioned in the preceding portion of - 
the-document, namely, first, the suit of Jai 
Narain and Rup Narain which was pending; 
secondly, a suit resulting in dispossession 
of the vendees from the property; and 
(1) 28 Ind. Cas. 910; 37 A. 400; 13 A. L. J. 510, l 
. (2) 69 Ind. Cas. 931; 454. 27; 20 A, L. J. 819; A, I 
R. 1923 All. 1 (F-E.). Te ; 


This. interpretation of the docu- - 


The material portion of the in- .- 


` mentioned suit,” it seems obvious that the ` 


ee 


thirdly, a suit requiring them tc re-pay the 


` purchase-money a second time to another 


person. Theinténtion of the parties evi- 
dently was to safeguard the vendees against 
the consequence of an adverse decision 
in these suits. Whichever suit may be 
taken to be referred to by the words “‘above- 


object of the indemnity bond would have 
been frustrated altogether if the bond ceas- 
ad to bein force as soon as the suit was 
finally decided ; for. dispossession or double 
payment, for which the vendees were to be 
indemnified according to the terms of the 
bond, would in the ordinary course take 
place after and not before the final decision 
of the suit. Itseemsto me that the inten- 
tion of the parties probably was that the in- 
demnity bond should become null and void 
if the suits referred to above were finally de- 
cided in favour of the vendor, but the inten- 
tion has not been properly expressed owing 
to bad drafting. The interpretation sought 


“by the appellant to be placed upon the terms 


. ment and it isheld that the indeninity bond . 


of the document would defeat its object al- 
together, and I think it must be rejected on 
that account. 


- However, even if the interpretation of the 
appellant is accepted for the sake of argu- 


ceased to have any effect after the Privy 
Council decision of ‘the year 1909, the 
plaintiffs can still fall back upon the cove- 
nant of quiet possession included in the sale- 
deed itself. The indemnity bond only fur- 
uished an additional security to the vendees, 
but in no way abrogated or modified the 
terms of the eale-deed which were quite 
general iand independent of the security 
bond. According to the terms of the sale- 
deed, the vendor undertook to refund the 
purchage-money “if by chance 
comes forward as a claimant or objector 
in respect of the property sold, or if 
the whole or apart thereof goes outof the 
possession of the vendees on action being 
brought by anybody.” 


Now, the first part is obviously inapplica- 
ble to the suit of the reversionsrs, Jai Na- 
rain and Rup Narain, which was actually 
pending at the time. The second part is, 
however, quite general and would apply to 
dispossession resulting from that suit or any 
other suit. The vendees were not dispos- 
gessed till 1921, and if limitation is reckon- 
ed from the date of dispossession, the suit 
would admittedly be within time. 

` 
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It was, however contended on behalf of 
the appellant that the Privy Council judg-. 
ment of 1909 in any case resulted in nega- 
tion of the plaintiffs’ title and, in conse- 
quence, failure of consideration, and that 
there arose thus a cause of action for which 
the limitation period is prescribed by Art. - 
97, Sch. I, Indian Limitation Act. The 
following rulings were cited in support 
of this contention: Bassu Kuar v. Dhum 
Singh (3), Amma Bibi v. Udit Narain Misra 
(4), Hukam Chand Boid v. Pirthichand Lal 
Chowdhury (5) and Tapasi Mal v. Jhandoo 
(6). Now, in the first place, -it cannot be 
properly said that the vendees’ title was 
negatived or that the consideration failed 


-entirely on the date of the Privy Oouncil 


decision, The suit decided by the Privy 
Council was merely fora declaration. The 
alienation was declared to be voidahble at 
the option of the reversioners on the death 
of the widows. The:last surviving widow 
did not die tillthe year 1919 and the vendees 
were certainly entitled to retain posséssion’ 
ofthe property till then. The property 
had, moreover, been improved ‘and the re- 
versioners could not have recovered posses- 
sion without paying heavy- compensation, 
There was: thus a possibility of the rever- 
sioners not being able to take advantage at 
all of the declaratory decree. It was also 
likely that the vendor who had guaranteed 
quiet possession and enjoyment to the ven- 
dees might have come to terms with the 
reversioners. It is thus clear that the 
chances of the vendees losing possession -of 
the property were remote and uncertain 
when the declaratory suit was decided by 
the Privy Council in the year 1908. Posses- 
sion was certainly animportant element of 
the consideration for the sale and this por- ' 
tion of the consideration did not fail till the 
year 1921. The learned Counsel forthe ap- 
pellant has relied upon Bassu Kaur v. 
Dhum Singh (3) and Amma Bibi v. Udit 
Narain Misra (4), but the facts of these 


„cases were quite different because no ques- 


tion of possession was involved therein. In 
both these cases there was only an agree- 


(3) 11 A. 47; 15 L A.211; 5Sar. P. O. J. 260; 12 
Ind. Jur. 450; 6 Ind. Dec (N. 8.5458 (PO). 
(4) 1 Ind. Gas. 890: 31 A. 68: 36 I. A.44;90 
agen Bom. L. R. 525; 19 M. È. J. 295; 6 M. 
(5) 50 Ind. Cas. 444; 460. 670: 461. A. 52: . 
L. J. 514; 36 M. L. J. 557; 23 0. W. N. 721; 21"Bom, 


a4 
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ment to sell, and when specific performance 
on the basis of the agreement was refused 
by Oourts, failare of consideration was 
held to have taken place. In Hukum Chard 
Boid v. Pirthichand Lal Chowdhury (5), 
which has also been relied upon, the deci- 
sion proceeded on the special facts of the 
case which were.somewhat peculiar. The 
suit-was one for récovery of purchase-money 
on the sale of a Patni Talug being set aside 


under the Bengal Patni Taluq Regulation of. 


1819. Owing to the particular course which 
litigation had taken in ‘that case, the ap- 


plicability of Art. 97, Sch. I, Limitation. 
Act, was assumed for the purposes of the. 


appeal but without affirming its correctness. 
The argument that the starting point of 
limitation should be taken as loss of pos- 
session was advanced, but the plea was 
treated as belated. Their Lordships, 
however, distinctly recognized that “there 
may be circumstances in which a 
failure to get or retain possession may just- 
ly be regarded as the time from. which the 


limitation period should run” (ibid at page’ 


67194). Their Lordships thus do not appear to 
have laid down any general rule governing 
cases of this description, and the ruling in 
Hukam Chand Boid v. Pirthichand Lal 


Chowdhury (5) has been distinguished on . 


this’ ground by the Madras High Court and 
held to be inapplicable where a vendee has 
been put in physical possession and subse- 
quently dispossessed : vide Hariharamanga- 
lath Kizhoor Variyath Sankara Variyar v. 
Thaiparambil Kalathil Ummar (7) and 
Vangalt Venkatanna v. Polamansethi China 
Appalaswami (8). . ` 
Some stress has also been laid on Tapasi 
Mal v. Jhandoo (6), a Single Bench ruling 
of this Court, which prima facie seems to be 
in the appellants’ favour. The facts are, how- 


ever, to some extent distinguishable as the- 


vendees themselves had in that case sued 
‘for a declaration that they were owners of 
certain land belonging toa minor which had 


been sold tothem and the suit had been’ 


dismissed on the ground that the sale was 
void. In the present case the vendees were 
not even parties to the suit decided by the 
Privy Council and the sale was not void but 
only voidable at the option of the rever- 


(7) 70 Ind. Cas. 787% 46 M. 40; (1922) M. W. N. 634; 
16 L. W. 684; 43 M. L. J. 721; A. I. &.-1923 Mad. 46; 

_ 82M. L.T. 3. ; 
` (8 86 Ind. Cas. 755; (1925) M. W. N. 101; 48 M. L. 
eJ. 217; 22 L. W. 126; A. L R. 1925 Mad. 749. : 
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sioners on the death of the two widows who 
had effected the sale. The Single Bench 
decision purports to follow Hukum Chand 
Boid v. Pirthichand Lal Chowdhury (5), but 
does not discuss it in detail, andthe reserva- 
tion that their Lordships make in respect of 
the circumstances in which limitation may 
Tun from loss of possession has not been 
‘noticed. The case, moreover, haa not been 
published in any authorized report, and 
with all respect for the view of the learned- 
‘Judge who decided the case, I do not think . 
it can be accepted as an authority in the 
circumstances of the present case. I would - 
accordingly hold that ‘limitation did not 
commence to run till the vendees were ac- 
tually dispossessed in the year 1921, and 
‘from the date of dispossession ‘the suit. ig 
admittedly within time, as already noted. - 

The other “grounds of appeal were not 
much pressed. It was urged-that the plaint- 
iffs had already realized large profits from 
the property during the period. they have” 
been in possession and that their silence. 
after the Privy Council decision ‘should be 
held toamount to acquiescence’ disentitling 
them to any relief. This contention has 
obviously nofcre», The vendees had paid: 
a substantial sum for the property and were- 
clearly entitled to its-profits s0 long, at any 
rate, as they wers entitled to retain posses- 
sion. But for the suit of the reversioners’ 
they might have enjoyed the profits of the 
property in perpetuity. Their silence after 

‘the Privy Council decision also cannot be. 
construed as tantamount to acquiescence. 
They were not only not bound to take any 
action immediately after that decision, but 
could not have, in fact, even sued for any 
relief until they were actually dispossessed. 

‘Lastly, it was urged that the plaintiffs .” 
should not have been, at ahy rate, allowed 
any interest; but the lower Oourt has allow- 
ed ‘interest at the moderate rate of 6 
per cent. per annum on the purchase-money . 
only from the date of the suit up to realiza- ` 
tion, and this seems reasonable enough in 
the circumstances. On the above findings — 

‘I would reject the appeal with costs, - - a 

Broadway, Ag. C.J.—I concur, 

A. N.A 5 Appeal dismissed, 
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, LAHORE HIGH COURT. 
._.MiscauLansous First OIVIL APPEAL: 

<0 No, 1580 of 1927. 

; November 7, 1927. 

_ Present :—Mr, Justice Tek-Ohand. 
KANSHI RAM--DEFENDANT—APPELLANT 
Kak z versus 

HINDUSTAN NATIONAL BANK, Lro., 
~ THROUGH MADAN GOPAL, OrrioraL 


`. LiqoIpator—PLaINTIFF — RESPONDENT, 
“Civil Procedure Code (Act V. of - 1909), s. 141, 
O: XXXVITI, rr. 5, 6—Winding up of Company— 
Attachment before judgment by Liquidation Court, 
validity of—Attachment before judgment of property 
in. another District—Procedure for attachment before 
judgment—Defendant likely to dispose of property, 
whether ground for attachment—Companies Act (V. 11 
of 1918); s. 164—‘Court’, meaning of—District Judge's 
powers, extent of. ` ; ; 
Proceedings under the Companies Act ate pro- 
ceedings in a-Oourt of civil jurisdiction within the 
meaning of s. 141, Civil Procedure, Code, and a 
Liquidation Court has, therefore, in a proper case 
power to make an order of attachment b2fore judg- 
ment in accordance with the provisions of O. 
XXXVIII, r. 5, Civil Procedure Code. [p. 809, col. 1.] 
Under the Oivil ProcedureCode as amended in 1908 


the jurisdiction of Courts to act under O, XXXVIII, . 


rr:5 and 6 has been very much extended and a 
Court can now attach before judgment property 
situate beyond its local limits. [p. 809,col. 2.] 

The jurisdiction of Oourts in attaching property 
before judgment is of an extraordinary nature and 
must’ be very sparingly exercised- In such cases the 


Court proceeds to attach the-property ‘of the defend-. 


ant before the respective rights of -the parties are 
determined and it is absolutely necessary that in exer- 
cising these powers Courts should strictly adhere to 
the ,procedure laid down in the Code. Before an order 
of attachment-of property before judgment is passed 
the Court should issue notice to the opposite party 
calling upon him to furnish security for satisfying 
any decree that may eventually be passed against 
him or to show cause why he should not furnish 
security and it is only when he has appeared and 
failed to furnish security or show cause, that the 
Court can pass an order under O. XXXVIII, r. 6 of 
ethe Code attaching- his property. [p. 809, col.i2; p. 
810, col. 1] 

The provisions of ©. XXXVIII, r.5 ofthe Code 
can only be invoked ifthe Oourt is satisfied that 
the respondent is about to dispose of the-whole or 
any part of his property. A vague and an indefi- 
nite allegation that he is to | 
property is wholly insufficient to justify an order for 
attachment of.property before judgment. [p. 810, col. 


Ane ae s. 164, Companies Act, the District Judge is 
forthe purpose of winding up a Company deemed 
to be the “Court” within the meaning of the Act 
and has.for the. purposes of such winding up all the 
jurisdiction and powers of the High Court. [p. 809, 
col. 2.] 


Miscellaneous first appeal from the order 
of the District Judge, in charge cf liquida- 
tion work, at Lahore, dated the 12th March, 
1927, 4 5 

Lala Mool Chand, R. S., fer the Appellant. 

e 


is likely to dispose of his 


t 
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Mr. Madan Gopal, for the Respondent. : 
- JUDGMENT.—By an order of. this- 
Court the Hindustan National Bank, Ltd., 
was ordered to be wound.up.- and Mr; 
Madan Gopal, Advocate. was appointed as 
the Official Liquidator.. It was also directed 
that all subsequent proceedings in winding. 
up be-had in the Court of the District.. 
Judge, Lahore. | 

On the 6th January; 1927, the Official 


_ Liquidator presented tothe District Judge 


an application “under s. 235 of the Indian - 
Companies Act praying that an enquiry be. 
made into the conduct of 16 persons who 

were named in the petition and who were 

alleged to have committed acts of malfeas- - 
ance-and misfeasance with respect to the- 
property ofthe Company and that all, or 

such, of these persons as may be found guilty 

of having’ committed such acts, may be 

directed to:compensate the Company for 

the loss so caused. One of these 16 persons: 
was Kanshi Ram, Assistant Engineer, 

Sukkur, (No. 8). In theapplication no-: 
thing was stated to indicate the position that 

he held in the’ Company, nor were any 

acts of misfeasance or malfeasance specified 

which he wassupposed tohave done Mr: 

Madan Gopal. points out that this was a 

mere slip of the pen and that really it 

was intended to proceed against him as 

one ofthe promotors of the Company, his 

son Kanwar Sain being the Managing. 
Director of the Company. Healso says that 

subsequently on the 2lst of May, 1927, 

he applied for leave to amend the applica- 

tion to make this point clear and this. 
amendment was allowed. It may, there- 

fore, be assumed that the liquidator intend: 

ed to proceed against Kanshi Ram as one 

of the promotors of the Company. 

On the same day, i.e., the 6th of January, 
1927,an application under O, XXXVIII, r. 5, 
Civil Procedure-Code, was presented by the 
liquidator supported by an affidavit pray- 
ing for the attachmeut before judgment of 
a garden situate at Kunjah, District Gujrat, 
it being alleged that the liquidator had 
been informed and verily believed it to be 
true, that the aforesaid Kanshi Ram “ was- 
likely to dispose of the property with. 
a view to defraud his creditors”. The‘ 
learned District Judge without issuing any 
notice to Kanshi Ram or. following the pro- 
cedure prescribed in r. 5, directed thatthe - 
“attachment ordér as prayed may issue”, 
On the.11th. February, 1927, Kanshi Ram.” 
appeared ,and raised various objections to 
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the attachment. of. the- gardén,. These 
objections were rejected by the . District. 
Judge onthe 12th March,. 1927. - Against 
this “order: a miscellaneous: appsal” under: 
O, XLII, r.1 (a), Civil- Procedure Code, 
and s. 202 of the Indian Companies Act has: 
been -préferred ‘to this. Court by: Kanshi. 
Ram--and:I-have heard Mr. Mool Chand. 
onchis : behalf ‘and Mr. Madan.Gopal Liqui- 
dator: who has appeared, -to.support . the: 
order. ` | : - 
: Mr, Mool . Chand has- argued:that the 
order. of the. learned District Judge is- 
wrong for the following reasons: 

(1) That O. XXXVIII, r. 5; Oivil Pro- 
cedure. Code, is inapplicable--to proceed- 
ings under s. 235 of the Indian Companies: 


Act. . - - > 

- (2) That the District. Judge- of Lahore 
had no jurisdiction to attach immoveable 
property situate in the Gujrat District. | 

: (8) That the- proper procedure as laid 
down’ in: O- VIII, r. 5; Civil Procedure 
Code; was. not. followed. by- the - District 
Judge, and . . PETI 

(4) That on the affidavit of the liquidator 
and. other: materials onthe record: no-case 
had been made-out for attaching the - pro- 
perty before judgment. Š ; 

In..addition to this Mr. Mool Chand- also 
urged: that: his client was-not one of" the 
oficsrs:or promotor3-of the-Company and, 
therefore, no preceedings- under s. 235 
could’ be ‘legally taken against him. As 
to this. last point; however; no decision 
has: yet been given by the lower Oourt-and 
the matter is still under enquiry. I, there- 
fore, did not allow Mr. Mool Chand to argue 
this -point. i ; 

In- my. opinion there-is no force in points 
.Nos.:l. and 2. taken by Mr, Mool: Chand 
‘under s. “141; Civil Procedure Code, the 
procedure provided in the Civil Procedure 
Gode in. regard to suits is to be followed, 
as: far as -it can be- made applicable, to 
“all. proceedings in all Courts of ' eivil 
jurisdiction: - Now it cannot be denied that 
proceedings under the Indian Oompanies 
Act are proceedings in a Curt of . civil 
jurisdiction, A Liquidation Oourt has, there- 
fore,, in a proper case, power to make- an 
‘order of ‘attachment before judgment in 
accordance- with the? provisions of 
XXXVIII, r. 5, Civil Procedure Code. 

Nor dg I see any force in the second objec- 
tion, viz., that the learned- District Judge 
had no jurisdiction to attach immoveable™ 
. property situate jn the Gujrat ~ District. ’ 
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“Apart. from . thefact that under the-Gode. 


as..amended.: in -1908 the jurisdiction . of- 


- Courts- to actsunder ‘O. XXXVITITL, rr: 5; 
- @nd.6-has-been.very much extended and: 


&. Court can now attach before judgment: 


: property. situate beyond. its- local limits, 


there _ isin the-present: case.- the.. further: 
circumstances, that: under: s- 164 .of ther 
Indian Companies: Act; the-District Judge. 
is for.:the purpose of windingup a Oom» 
pany deemed to be. the “Court” within the: 
meaning of Act and had for purposes _ of- 
such winding. up allthe jurisdiction and: 
powers ofthe High Court. It cannot be: 
denied that.the- High Court would have 
the nower to ‘attach. immoveable property ; 
in Gujrat: Therefore, the- order of the; 
District Judge in attaching the property ~ 
at. Gujrat is not without jurisdiction. Ac- 
cordingly I overrule this objection also. 

I am, however, of opinion, that the: 
appeal must succeed on objection Nos. 3. 
and 4. The- jurisdiction of Courts: in: 
attaching property before judgment is of: 
an extraordinary nature and must be very 
sparingly exercised. In.such cases the: 
Court proceeds to` attach the -property of` 
the dafendant before the respective rights: 
of the parties are determined- and. ib: is.: 
absolutely necessary, that inexercising:these.. - 


- powers, Oourts should strictly adhere to tbe: 


procedure prescribed by the Code. Rule 5; 
of O. XXXVIII, Civil Procedure Code,’ 
lavs down thatif the “Oourt is satisfied by 
affidavit or otherwise, that the defendant. 
with intent to obstruct or delay the-exe- 
cution of any decree, that may be passed 


- against him, is about to dispose of the- 


whole or any part of: his property the. 
Court may direct the defendant, within. a 
time ‘tobe fixed by it, either tó furnish. 
security in such sum as may’be specified.. 
in the order and to produce and place at 
the disposal of the Court when required, the 
said property or the valué of the same or 
such portion thereof as may be sufficient 
to satisfy the decree or to. appear to show 
cause why he should not furnish security". 
It is clear that before an order of attach- 
ment of property before judgment is. passed, 
the Court should issue notice ‘to .the 
opposite party calling upon him tofurnish 
security for satisfying any decree that may 
eventually be passed. against him or: to 
show cause why he should not ‘furnish 
security and it is ply when--he had 
appeared: and. failed to furgish. :the 
security or, show cause that the Oourt 


BO 


can under r. 6 pass 


roperty. It is conce 
Fie procedure was not followed. No doubt, 


in cases of emergency, the Code empowers 
the Court tinder cl. 3 of r. 5 to pass an in- 
terim order directing the conditional attach- 
ment of the property, butia this case the 
Court did not act under that section, nor 
did it subsequently say in its order of the 
12th of March that it intended to act under 
that clause. Further the provisions of r.5 
can only be invoked if the Oourt is satisfied 
that the respondent is about to dispose of 
the whole or any part of the property. The 
affidavit filed by the liquidation on which 
the Oourt acted in this case did not make 
any such allegation. All that was stated 
was that the appellant was likely to dispose 
of the garden, Now it is quite clear that 
a vague and indefinite allegation of this 
kind is wholly insufficient to justify proceed- 
ings being taken under rr. 9 and 6. It is 
conceded that beyond this allegation in the 
affidavit there were no materials before the 
Gourt either on the 6th of January, 1927, 
when the attachment order was issued, or 
on the 12th of March, 1927, when the Court 
overruled the appellant's objections against 
this attachment, to justify a reasonable 
apprehension that the appellant was about 
- to dispose of the whole or any part cf, his 
property with intentto obstruct or delay 
the execution of an order or decree that 
might be passed against him. I, therefore, 
hold that the learned Judge acted illegally 
in passing the order for attachment before 
judgment of the garden in question. 

Accordingly I accept the appeal and set 
aside the orders of the lower Court dated 
the 6th of January and 12th of March, 1427, 
and direct that the property be released 
from attachment. I direct that the costs 
of the appeal be borne by the parties. 

“R.L. Appeal accepted 


an order attaching his 





MADRAS HIGH COURT. 
APPRAL AGAINST ORDERS Nos, 49 anD 50 
oF 1926. 

July 19, 1927. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Cornish. 

A. V. 8. SATHAPPA CHETTY anD 
OTHERS DEFENDANTS— APPELLANTS 
versus 
B.N. SUBRAMANIAN CHETTY— 
CounTER-P&TITIGNER— RESPONDENT. 

Decree—Censtruction—Parinership suit—Prelimi- 
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ded tkat in this case . 
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nary judgment dealing with certain matters and ade 
journing suit to later date, whether determination of 


entire suit. . 

Where in a suit for dissolution of partnership, the 
preliminary judgment directed dissolution, the ap- 
pointment of a Commissioner and taking accounta 
and “the further consideration of the suit was ad- 
journed” to a later date: 4 

Held, that the suit could be considered to have been 
only partially and not entirely disposed of and it 
was competent to the Court later to take into con- 
sideration other matters covered by other issues and 
not disposed of in the original judgment. (p. 611, col, 
9 : 


: Peta, against the orders of the Court 
of the Subordinate Judge, Sivaganga, 
dated the 22nd September, 1925, and res- 
pectively passed in O. M. P. No. 223 of 1526 
and C. M. P. No, 222 of 1925, in O. S. No. 19 
of 1917, | 
Mr. B. Sitarama Rao, for the Appellants. | 
Mr. E. Vinayaka Rao, for the Respond- 


ent, 
`. dJUDGMENT.—These miscellaneous 


appeals arise out of a preliminary judgment 
and decree passed by the Subordinate 
Judge of Sivagangain O. S. No. 190f 1917, 
That suit was for dissolution of a partner- 


‘ghip, for taking accounts and -for the 


appointment of a Receiver. The suit was 
originally disposed of: by the Subordinate 
Judge on the 3lst March, 1919, on 
the ground that it was barred by limi- 
tation. The plaintiff appealed. to the 
High Court and the High Court revers- 
ing the judgment of the Subordinate Judge 
held that the suit was not barred by limita- 
tion and remanded the suit for the passing 
of a proper preliminary decree. This was 
on the 7th of October, 1921. Leave was 
granted to the defendants to appeal to His 
Majesty in Council and that appeal termi- 
nated. only very recently on the 14th 
February, 1927,in which the judgment of 
the High Court was confirmed. But long 
before the decision by the Privy Council the 
Subordinate ‘Judge passed a preliminary , 
judgment and a preliminary decree on 
the 13th December, 1921. On tbat occa- 
sien, only the plaintiff's Vakil was pre- 
sent. Neither the defendants nor their ` 
Vakil was present in Court. The defend- 
ants then presented an application on the 
21st June, 1925, for setting aside the ex 
parte preliminary judgment and decree 
on the ground: that éhey were not aware 
of the decree and that they thought that 
as the subject-matter was under appeal 
to His Majesty in Council the Subordinate 
Judge would not deal with it. The Sub- 
ordinate Judge now finds that it is true 
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they were not aware of the preliminary’ 


decree passed on the 13th December, 1921. 
He further finds that there is no excuse 
for the defendants’-non-appearance on that 
day and refused to set aside the ex parte 
order and dismissed the petition. C. M. A. 
No. 49 of 1926 was filed by the lst defend- 


ant and O. M. A. No. 50 of 1926 by the 3rd.. 


and 6th defendants the points arising in 
both being the same. : 
. The only object in filing these appeals 
seems to be that the defendants have an 
apprehension that on account of the form 
of the preliminary decree certain points 
originally arising in thecase and which 
were the subject-matter of issues Nos. 13-16 
would be excluded from future considera- 
tion. These issues raise the question on 
plaintiff's liability in respect -of some 
matters connected with the _ partnership 
and they were nos considered by the 
original. Subordinate Judge who disposed 
of the case as being barred by limitation. 
For a proper disposal of the case they have 
to be considered. In the revised preliminary 
judgment the Subordinate Judge says :— 
“following the direction of the High 
CourtI pass a preliminary decree tothe 
following effect." He declares that a 
partnership existed, that accounts were 
regularly keptand that the plaintiffs were 
entitled to have the said partnership dis- 
solved and that the partnership do stand 
dissolved as from the said date 20th Decem- 
ber, 1926. Then comes the decretal portion 
consisting of six clauses, to the effect that the 
partnership should stand dissolved from the 
20th December, 1926, that accounts should 
be taken of the amount due to the suit 
partnership from defendants Nos. 3 and 4 
by reason of mistakes, etc., alleged to have 
been committed by érd defendant during 
his agency in the same partnership firm, 
and the amount due to the plaintiff's firm. 


Paragraph 8 directs: the plaintiff to file a 


statement of charges againstthe 3rd defend- 
ant. Paragraph 4 states that defendants Nos. 
3 and 4do within one month fromthe date on 
which the plaintiff files into Court his 
statement of charges, file their auswerand 
explanations thereto. Paragraph 5_refers to 
the appointment of & Commissioner for the 
above purpose with powerto record evi- 
denceaend do all lawful actsin the matter 
and para. 6 refers to his remuneration. Then 
“we have got this sentence, “the further 
consideration of the suitbe adjourned to 
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20th January, 1922.” It is apprehended 
that his decree may be construed as dealing 


‘with allthe matters which form the sub- 


ject matter - of the suit and_that they will 
be precluded from raising the subject- 
matter of issues Nos. 13—16 hereafter. The 
last sentence of the decree, that the suit is 
adjourned to the 20th January, 1922, shows 
that the Subordinate Judge himself con- 
sidered the suit as having been ‘partially 
disposed of and that something more re- 
mained to be considered. ` 

There is no express statement in the 
preliminary judgment or decree that no. 
other matter remains to be considered, 
Tha ‘direction was that the plaintiff ` 
should file his statement of charges 
within one month from the date of the 
order and from that date the defendant is 
given another month to file his answers, 
Thus these two matters take up nearly 
two months (i. e ), ‘upto February, and the 
fixing of the 20th January, 1922 would 
not have been for the purpose of consider- 
ing these charges and answers. Obvious- 
ly it could not have been for a considera- 
tion of the Commissioner's accounts, .The 
only possible inference that can be drawn 
from the Subordinate Judge’s order is 
that he adjourned the case to the 20th 
January, 1922, for a consideration of other’ 
matters, arising in thé suit not covered by 
the direction in cl,2 about accounts being 
taken of two items. These and- other 
matters apparently require evidence. He 
took this course probably because ` he: - 
thought that the defendants were misled 
by the fact that the proceedings were 
still pending in the Privy Council and if 
their Vakil was present the matter could . 
surely be fully dealt with. It is admitted 
by both the parties that after this preli-. 
minary decree of the 13th December, 1921, 
nothing further has happened. No fee was 
paid into Court by the plaintiff for the 
purpose of paying the Commissioner and_ 
no Commissioner took the accounts, and on 
or within the 3lst January, 1922, no state- 
ment was filed. Apparently the parties 
thoughtthat they should await the Privy . 
Oouncil decision for further attention to be 
paid to the case. . 

This seems to bethe proper interpreta- 
tion of the order of the Subordinate Judge. 
In these circumstances-it is unnecessary for 
us to interfere with the order of the lower 
Court or to consider ethe further question 
whether any excuse was made ut for the 


ae 
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- non-appearance. of. the.defendants. on. the 


13th December,” ` : 

- In these circumstances we. make no order 
as to costs. a 
Nev 

; Ac Ny A, 


Petition-dismissed.. 


‘LAHORE HIGH: COURT: 
© Qxconp: OivIL APPBAL.NO, 1451. op 1927. 
ae October 31, 1927. 


r Present :—Mr. Justice Jai Lal. 
MAULA BAKHSH—Dzvenpant— 
Ši `o- APPELLANT 
| VeETSUS . 


; UDHAM SINGH— PLAINTIFF AND . 
BUTA KHAN. AND ANOTHER DEFENDANTS — 
RESPONDENTS. 

Limitation Act (IX of 1908), s. 1,—Bona fide mis- 
take.as to nature of suit—Appeal filed in wrong 
Court—Exclusion of time spent in wrong Court—Land, 
change in character—Unclassed suit. 

Where a party under a bona fide, though mistaken, 
pélief aa to the nature of the suit files an appeal in a 
wrong Court, ‘but on its being resurned for pre- 
sentation to the proper Court, presents. it “in the 

, proper. Court without any delay hs is entitled to 
the benefit of s.-14, Limitation Act. To. 813, col. 1.) 

The plaintiff brought a suit for redemption of an area 

of 2 kanals 14 marlas of agricultural land. In 1924 the 


defendants had built a kotha -on 2 marlas of the 
land and in kharif 1924 the land was not cultivated! 


and the suit was ‘instituted omlet July, 1924: 
~ Held, that the character of the land had not been 
so‘changed as to make a „suit relating -thereto an 
unclassed suit. [p. 812,.col..2.] 

Second appeal from the decree- of the 
District. Judge, Rawalpindi, dated the 10th 
March, 1927, affirming that of the Additional 


Subordinate. Judge, Fourth’ Class, Gujar- 


Khan, District. Rawalpindi, dated.the 25th 


May, 1926. 
Mr. Hargopal, for the. Appeilant. . 
Mr. Ghulam. Rasul Khan for Mr. 
Ahmed; for;the Respondents. | 
JUDGMEN m,— This: judgment: will 
dispose of Appeal No. 1451 of 1927 and. Civil 
Revision No. 252 of 1927. -They both ‘arise 
out of: the-same case: | 
A suitfor redémption was filed by the 
contesting respondents. against Maula 
Bakhsh appellant in one case and: the peti- 
tidner in the other and: was decreed. The 
value for the purposes of jurisdiction was 
Rs. 99. The defendants being dissatisfied 
with the decree of the Subordinate Judge. 
resented an appeal in® the Court of the 
Senior Subofdinate Judge. Un the-hearing. 
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of the appeal an objection was taken by the; 
respondent that the;suit being in respect: of 
the land ‘as defined in the Punjab Tenancy. 
Act and the Land Revenue-Act was a land; 
suit and consequently that no-appeal lay to 
the Senior Subordinate Judge who is com-- 
petent to-hear appeals in Small’ Cause and: 
unelassed suits, The Senior Subordinate: 
Judge after enquiry held that the suit was: 
for possession by redemption of land’ as ths: 
property in suit was initially land and: its 
character had not..been changed. by any- 
thing. alleged to have been done there- 
on by the defendant. He,.therefore, return- 
ed the memorandum of appeal, on thë 28rd; 
of February, 1927; for presentation to. the’ 
proper Court.. On the 24th February, 1927; 
ie the next day, the appellant filed the 
appeal in. the Court of the District Judge 
at Rawalpindi. Admittedly on that. data 
the ordinary period for appeal to the Court 
of the District Judge had expired. The 
appellant, however, claimed reduction of’ 
the time spent by him in prosecuting~ his" 
appeal.in the Qourt.of the Senior Subordi-’ 
nate Judge, under s. 14 of the Indian: 
Limitation. Act, but the learned -District, 
Judge declined to give the- appellant: 
advantage ofthat provision of law holding, 
that.there was no scope for.doubt about the: 
Court which was competenttohear the appeal ` 
from the -decree of. the Subordinate J udge- 
and that it could not be held that the appel-" 
lant filed the appeal in the Senior Subordi- 
nate Judge's Court in good faith. oe 
Maula Bakhsh has, therefore,. presented ~ 
a. petition for revision against the order of 
the Subordinate Judge, returning his me- 
morandum.of appeal for. presentation tu the- 
proper Oourt and.an appeal. against the. 
order of. the. District Judge dismissing his ` 
appeal.as barred by time. On the finding” 
of the Senior Subordinate Judge there is 
no doubt thatthe suit isaland suit. It 
related to.an-area of 2 kanalsand 14 marias. 
In 1824 the defendant built a.kotha on two. 
marlas. of this land. It is true that in the 
kharif. of 1924 the laud was. not cultivated 
and the suit was instituted on the lst of 
July, 1924. It is not, however, possible‘on 
that account alone to hold that at the time: 
of the institution of the suit the character 
of the ‘land had been echanged in such a 
way as to make a suit relating thereto: 
an unclassed quit. The petition for revi- 
sion, therefore, is dismissed with costs? 
With regard to the appeal, [hold that ; 
it must be succeeded. The. reasons given 


“nèk I. 0, 1924] 
“by. the appellant in‘support of his conten- - 


‘tion that the property.in suit :had chang- . 
“ed its. character were. not suchas could 


:summarily .be.rejected. ‘They needed con- . 
‘clear from the detailed judgments of. the 


“sideration. It-has not been shown that 
the appellant had any motive for filing the 
appeal i in the Oourt of the Senior Subordi- 

“nate. Judge. ` On the other hand, it appears 
«that he honestly.believed that the appeal 

lay to that Court. Under these circum- 
-stances I hold that this’ was a fit case in 
“which the-provisions of s. 14 of the Indian 
- Limitation. Act should have been applied 

specially because the appellant filed his 
appeal. in-the: Court of the District Judge 
the day after the Senior Subordinate Judge 
decided against, him. : Accepting the appeal 

I set aside the’ order-of the District J udge 

and holding the appeal to be within time, 

I remand it to him for decision on the 

merits. There will be noorder as to the 

costs of this. eppeals: 


R: L, ‘Appeal accepted, 


NAGPUR ‘JUDICIAL COMMIS- ; 


-SIONER’S COURT. 
` SROOND CIVIL Å PPEAL' No.-35 B or 1926. 
4 "O T Octobér 17; 19277 ~~ 
: ‘Present: —Mr. Findlay. J: C. 
“DEWAN. I KUN BI—DEFENDANT— ; 
APPELLANT -. ... = 
co versus > . 
Syed AMRULLASHA— PLAINTIFF 
-AND OTHERS—DEFEn DaNT3— RESPONDENTS. 


Berar. Land Revenue Code of 1896,-ss. 78 (8), 79 


‘(2)—Annual ténant—Notice of: enhancement of rent 


by certificated holder only, validity of—Issue of such’ 
. * notice, whether bars action for ejectment. ` 


“A* notice ‘of :enhancement given to an annual 
‘tenant by a certificated holder and - manager of -a 
Jagir village -is not invalid simply because some of 
‘his co-sharers do not agree that such a notice should 
‘be given. [p. 814, col: L] 

~The mere issue .of,a notice of. enhancement does 
“not baran action for ejectment if that remedy is 
‘otherwise legally open to. the landlord especially 
“when the tenant after receiving’ the notice of en- 
hancement nat only refuses to ‘pay thé: enhanced rent 

y but :contests the landlord's title, “[ibid.] 

. . | Appeal from the ‘decree of the Additional 
: District, Judge, Yeotmal; dated ‘the 20th 
3 October, 1925, in Divil 'Appéal. -No, 1I.of 
1925. : 

Mr. c, È. “Parakh: for:the- ‘Appellant. 
MIM. R. Bobde,: or the Respondent, 

SJUDGMENT.—The judgment. in this 

A will: also? Wan the:connected 


ERA KUNst v.-AMRÜLLASHA, 


‘estatelike the present: one 
impartible: ‘and + ee "persons: ‘Beneficially 5 
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“Second “Appeals - ‘Nes 36, :37,°38 and 29-B 
‘of 1926, the facts of which are, to-all intents 
zand purposes, similar. 

The facts: of the case are sufficiently 


- Additional District Judge in Civil Appeals 


Nos; 13-and 14 of 1925 in his Court and I 
- find it unnecessary ‘to repeat | 
- Eech of the defendants has now come up on 


them. here, 


-second appeal‘ against the judgment and 
decree of the lower . Appellate -Oourt 


“ ordering him to. give up possession of the: 
-~ survey .number,. or 
, number, concerned as the case may be. 


-part of the .survey 


It has not been disputed in this. Court 


“that the defendants are annual tenants, 


-and only two points have been pressed out 
-of the various .grounds -of - appeal. The 
; notice for enhancement--of rent in the 
“present case was.given -on the 28th of 
August, 1922, and the ‘notice of ejectment 
"was. given.on thedth of’ December ‘of the 
game year. .The first point fordecision is 
-whether the plaintiff-respondent No. 1, 
*Amrullasha, could . himself -validly give 
‘gush notice. It-is urged ‘i in this connection 
‘that he cannot, by himself, represent the 
‘landlord-and that, as a ` “matter. of -fact, the 
-other co-sharers are opposed -to.-his- claim. 
-The lower. Appellate. Court has not dealt 
‘in .detail, with the. finding .. of ‘the’ first 

Oourt, which is- to.be found in '.para. 7 of © 
‘its judgment i in Suit No. 182 of 1923 andin 
“para, 12 of its‘ judgment in Suit No. 197 of 
,1923,{in which reasons arejgiven-for holding 
that the plaintiff and-his -predécessors have 
“been solely managing the village. The 


ckrarnama to this effect has also been. proved 


‘and it is impossible-to find - any reason “for 


‘disturbing this finding: of fact which has -` 


‘been arrived at by the first-Oourt, nor has,- 
indeed, any such reason been alleged, On 
this - ground ` alone, therefore, the first 
-cortention: ey in appeal Was. „bound 
o fail. 


< Apart from the two c cases: Auie “by the 
ower: ‘Appellate Oourt, où «which: it, relies 
-for its finding thata notice . from the-certi- 
‘ficated holder Syed :Amrullashd,alone - was 
‘a valid.one, Ifind myself in-full i agame 
with the remarks- of ‘Mittra, “A.:.J..:0,, 
Narajan: v. Syed Bahadùr (1), ‘decided’ ge 
March 17, 1917; on “this” “point. It: is 
important, moreover, to-' remember.that-an 
is, “im reality, 
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interested în it cannot ordinarily demand 
more than the share of income they are 
entitled to. Whether or- not they are 
entitled to revise or cancel eny agreement 
for management, which was come to 
amongat themselves, is a matter Tam not 
called upon to decide, but itis certainly 
not open to the present 3 
because some of such persons may desire 
that he should be retained in the land, to 
claim that this difference of opinion 
amongst the co sharers would render 
invalid an ordinary act of management 
done by the certificated holder who has, 
moreover, by agreement and by long 
practice, been recognised as the manager 
of the estate. I find, myself, therefore, in 
full agreement with the Additional District 
Judge in his finding that the notices in 
question were vere although signed by 

rullasha alone. 
reed point urged on behalf of the 
appellant seems to me to have even less 
substance. This is that having issued 
notice for enhancement of rent under s. 78 
of the Berar Land Revenue Oode, 1896, it 
was notopen to Syed Amrullasha to issue 
notiee of ejectment under 8. 79 idem, These 


tenants are annual tenants orly and, in the . 


fan express provision contained 
a = 79 (2) that it was to be subject to the 
provision contained in s, 78, it is pre- 
posterous to suggest that the more drastic 
remedy afforded by s. 79 is, or could ba 
abrogated by action under s, 78. Moreover, 
at any time, the landlord has a right 
to ask for the rent of the holding to be 
enhanced under 8. 78 entirely irrespective 
of the tenant who may hold it during the 
following year for which enhancement is 
asked. In viaw of the absolute provision 
contained in 8. 79 (2), ib is impossible to 
my mind to suggest that the mere issue of 
a notice of enhancement bars the landlord's 
resort to action for ejectment if that is 
otherwise legally open to him. Moreover, 
in the present instance, the notice in 
question was apparently not sent through 
a Revenue Officer as 18 required by sub-s. 
(8) of s. 78. Jt has been proved also that 
each of the appellants declined to pay the 
enhanced rate, evidence on which point 
was properly admitted in the lower 
Appellate Court and whose finding thereon 
1 agree with. The replies of the appellants, 
in which they not only declined to pay the 
enhanced rent but also,in effect, contested 
their landlord's title, speak for themselves, 


X 


MUHAMMAD BAKHsH v, NATAS. 


appellant, merely - 


[106 LO. 1927] 


These replies were received before notice 
of ejectment was given and, in those 
circumstances, it seems to me futile to 
suggest that the landlord was debarred 
from having recourse to his remedy 
under s. 79 (2). The second contention 
in the appeal, therefore, fails and I am 
unable to see any reason for interference 
with the judgment and decres of the lower 
Appellate Court. 

The appeal is accordingly dismissed. 
The appellant must bear the respondents’ 


costs. Costs in the lower Courts as already 

ordered, i 
G. R. D. Appeal dismissed. 
A. N. A, 


LAHORE HIGH COURT. 
Srooļnn Civin APPEAL No 1/742 oF 1923, 
October 19, 1927. 
Present:—Mr. Justice Harrison and 
Mr. Justice Tek Chand. 
MUHAMMAD BAKHSH AND ANOTHER -- 
—DsFENDANTS —APPELLANTS 
Versus 
NATHU AND ANoTaER—PLaINTIFFS 
—RESPONVENTS. 

Adverse possession—Admission of title by party in 
possession, effect of. 3 
An admission bya party in possession, of the title 
of the true owner cancels the effect of any previous 

overt act of adverse possession. 


Second appeal’ from the decree of the 
District Judge, Gurdaspur, dated the 14th 
May, 1923, reversing that of the Subordinate 
Judge, Second Olass, Gurdaspur, dated the 
31st October, 1922. i 

Mr. Niaz Muhammad, for the Appellants. - | 

Mr. J.L. Kapur, for Lala Badri Das, R. B., 
for the Respondents. 

JUDGMENT,—Plaintiffis brought this 
suit for possession of 10 kanals 18 marlas 
of land now situate within the abadi of 
their village and formerly agricultural land, . 
The only issue in the case was whether the 
plot belonged to the plaintiffs and had been 
in their possession within the last twelve ` 
years. Both these points were decided in . 
their favour by the District Judge anda 
decree was given. ~ è 

On second appeal Counsel does not contest 
the title of the plaintifis beyond saying 
that his clients have acquired an adverse 
title, which is indefeasible that the plaintiffs 
had not been in possession within twelve 
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years. He relies upon an overt act 
committed by his clients in the year 1909, 
when they attempted to build a wall on 
this land, and in a criminal .case, which 
followed thereon, admitted the title of the 
plaintiffs, Such an admission cancels the 
effect of any previous act that they had 
committed and it cannot be inferred or 
. presumed that that admission carried with 
it an assertion of adverse title. No overt act 
since 1909 is alleged and the : appeal 
must, therefore 
with costs. ` ~. 


R. L. Appeal dismissed. 


——— 


- .deliver 286 measures of rice. 


MADRAS HIGH COURT. 
Orvin Revision Peritton No. 492 or 1926. 
October 20, 1927. 

Present :—Mr. Justice Devadoss. 
M.S. KAILASANADA SARMA— 
PLAINTIFE— PETITIONER 


VETSUS 

Tar PRESIDENT DISTRIOT BOARD, 

TANJORE—DEFENDANT—RESPONDENT. 

Contract—Breach by one party entitling other to 
cancel contract—Notice of cancellation, absence of— 
Breach, whether. condoned. 
_ When a party-toa contract is entitled to cancel 
it by reason of the breach by the other, notice of 
` cancellation should be given to the other party. If 
no notice is given, it must be deemed that the breach 
has been condoned and that the contract is allowed to 
continue. 


Petition, under s. 25 of Act IX of 1887, 
to revise the decree of the Oourt of the 
Subordinaté Judge, Tanjore, in 8. O.S. 
No. 196 of 1925, 5 
_Mr, K. B. Ranganatha Iyer, for the Peti- 
tioner. - 

Sir K. V. Reddi, for the Respondent. 

JUDGMENT.—This is an application, 
to revise the decree. of the Subordinate 
Judge of Tanjore. The decree was for a 
small portion of theplaintifi's claim. The 
plaintiff ‘is the. petitioner herein. He 
sued for damages for breach of contract 
by the defendant, the District Board of 
Tanjore. The agreement between the 
parties is embodied in Ex. III. Under 
the agreement the chatram manager had to 


_ supply paddy for being husked. The plaint- - 


iff wase to husk the paddy and deliver it. 
There is no dispute as to quantities. The 
Subordinate Judge found that both .the 
parties broke the contract. and the plaint- 


fail and is dismissed | 


~ 


= 
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-iff was, not entitled to damages. The con- 
tention òf Mr: Ranganadha Iyer for the 
petitioner ‘is that his act did not amount 
to a breach of contract. Sir K. V. Reddi 
- for the respondent contends that * inas- 
-much asthe plaintiff did not deliver 286 
measures of husked rice, he must be 
deemed to have broken the contract and 
under cl. 5 of the contract, if the plaint- 
iff failed to take paddy- to be husked or 
failed to measure the entire rice due for: 
the paddy taken by him within a week 
thereof. or withheld some quantity of paddy 
ther the defendant. was entitled to 
| cancel the contract and that this clause 
applied to this case and that the District 
Board was entitled to cancelthe contract 
inasmuch as the plaintiff failed to 
Strange 
enough Ex. III was executed some four 
months: after the contract-was actually 
entered into. The breach, if any, was before 
the date of Ex. III. There is nothing 
to show that on the dateof Ex. IIT the 
plaintiff was called upon to deliver the 
paddy yet to be delivered. If there was 
a breach the defendant’ did not: avail 
himeelf of it and if he wanted to avail 
himself of it he should have given notice 
of cancellation of the contract to the 
plaintiff on the ground that he did not 
deliver the full measure of paddy. That 
he did not choose to do, It is contended 
that the chatram manager gave paddy 
to others for husking. -Thatis no ground 
for holding that District Board gave ` 
notice of cancélation of the contract to 
plaintiff. When a party to a contract is 
entitled to cancel the’ contract by reason . 
of the breach by the other, notice of © 
cancellation should be given*to the other 
- party. If no notice is given then it must be 
deemed that the breach was condoned and 
that the contract was allowed to continue, 
‘In this case the District Board not having 
given - notice of breach of contract the con- `, 
tract must be held to be subsisting. In 
- this view of the law, Iset aside the decree 
_of the Subordinate Judge only so far as 
the question of damages to plaintiff is ` 
concerned, As regards the value of the 
paddy to be délivered, the defendant must 
be given credit for Rs. 114-6-5. This 
amount will be deducted from any amount 
that may be due to the plaintiff, I set 
aside the decree of the Subordinate Judge 
and direct him to hofd an’ enquiry into 
the amount of damages ‘suffer by the 
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af plaintiff “by reason of the breach of con- 


‘ tract by. the defendant and. after ascer- 
© taining the amount, he wiil give a decree 


* to -the plaintiff for the damages-and the. 


deposit amount,.namely, Rs, 200-minus the 


=amount of Rs, 114-6-5. The plaintiff will < 
ube entitled. to interest from .the date of. 


» suit notice, Ex. :XXI. ‘The “petitioner is 
_ entitled tocostsof this application. 
TORNY : + <. rder set aside’ 
lay NEA A NAN 
-LAHORE HIGH COURT. 
Srconp OVIL-APPEAL No. 1563 or -1927, - 
£ © 2“ Nóvember 4, 1927.” ; ii 
"aa: + ~Present:;—Mr. Justice Dalip Singh. ; 
vs BEHARI LDAL—Durenpant—APPebiant ` 
versus ` f 


-. “RESPONDENTS. - - 

Hindu Law—Alienation—Father’s: alienation, whe- 
ther’ void—Mortgage by father ccùtaining indemnity 
clause—Suit on mortgage—Limitation—Limitation Act 
(IX of 1908), Sch. I, Arts. 97, 116. ip 

> “An alienation by à Hindu father not supported-by 
“legal necessity is not void ab, initio but is: voidablé at 
: the instanceof his sons or reversioners.- - | 

|". A mortgage ‘executed by.a Hindu father in 1914 
- contained an indemnity clause that. if any objection 
-ór claim ‘arose the mortgagor would be personally 
“liable. ‘The ‘mortgagee. instituted a suit against the 
č mortgagor's “sons--on: the mortgage in 1922. ‘Fhe 


aco ‘ancestral and that the alienation “was not supported 
- \by~necéssity. A decree was -passed - against the 
_- ‘mortgagor's ‘properties. and ‘the ‘mortgaged ' property 


“aside this decree on the ground that the suit was 
- “barred by‘limitation afd the guardian-had negligent- 
. “Jý failed to take this plea $, °° "> 7 > ae 
«l Held, that as. soon as the decree was, passed ‘in 
z favour of lissons that the property, was not liable 
_ veunder-the’ mortgage, the indemnity clause came into 
-< “action and the. mortgagor becamé personally liable’ to 
_.+%ecoup the mortgageeand, therefore; whether Art. 97 
‘Sor Art: 116 of the First Schedule tothe Limitation Act 
’ . ‘g was applicable, the suit: was within, limitation. - - = 
“Second ‘appeal from. the $ deeree”. of 
' the Additional- District Judge, Jullundur, 
.. “dated the:14th April, 1927, reversing that-ot 
"the Additional Subordinate. Judge, ‘Third 
Class, Jullundur, dated the 30th November, 
a5) ana ea rece 
: (+ ‘Lala Badri Das, R..B.; for the-Appellant. 


` c UDGMENT.—On thé 2156 December, 


“1914, the fathér of the presént ‘plaintifis 
` Sexecuted -a - registered .mortgage-deed--in 
|” #favourof- thé --defendant.- - The- mortgagor 
‘died and-the .present:defendant brought? a 


Cguit against -the ‘present plaintiffs, ‘as re~ : 


Sprosentigives of the Inoytgagor,on the 23rd- 


` “HARI SINGH AND anorans—-PLarstiers— ? 


guardian of, the sons contended that, the, land was’ 


£ 


v. HARI SINGH. (108 L 0. 1927] 3 


: May, 1922, for the recovery of the. principal 


“and. interest on the mortgage amount “and 
. further prayed fora decree that if the 
whole decretal amount could not be realiz- 
~ed by sale ‘of the mortgaged property, he’ 
might be given the right to apply for its 
recovery from: the other property of the 
deceased ‘mortgagor. The mother of the 
' -minors acting as guardian ad litem defend- 
: éd the suit -pleading that: the -land mort- 
- gaged was. ancestral-and there was no valid 
necessity and,‘ therefore, the: land under 


: < mortgage was not liable for-payment of the 


` mortgage-debt; She did not raise the plea ` 
_ oflimitation.. ` The Court held that the pro- 
perty was ancestral and that there was no 
' necessity for the mortgage and gave a 
decree against the property of the deceased 
mortgagor in the possession of his sons on 
-the 22nd May, 1923. It also held that the 
mortgaged property was not .liable.in exe- 

. cution for the debt of the father,- oe we 
“-On the Ith ‘March, 1$26, the plaintiffs 
‘brought the present suit for declaration that 
- this‘decree of 220d May,. 1923, was not 
binding-on-them on the ‘ground that the 
plaintiff's mother, as ‘their guardian ad 
litem, had acted with negligence in not: 
pleading: limitation. The learned: District 

Judge held-that the ‘mortgage was void” 
ab initio and that; .theréfore, neither; Art. 
‘97 nor Art. 116° brought the suit-within 
= limitation. He, :-therefore, ~ accepted -the 


fe, 


2 ‘Jappeal- and - reversing, the’ decree. of. 
v;was-held-not liable, Tn a- suit by: the, sons. to set’: anor Court decreed th bult with costs Wang 


~ ÇQounsel for the -appellant (mortgagee) 
_has contended that in so holdiig the 
“learned District Judgewas-wrong. It-seema 
: to-me that no authority -is' necessary for 
the proposition. that. an- alienation: by:a 
Hindu fatheris not void ab -nitio--but-is | 
- voidable..at “the. instance’ of -his -sons . or 
reversicners. As the present mortgage con- 
tainéd an indemnity. clauséthat if any: ob- 
¿jection or claimant arose then the’ mort-- 
< gagor -would be personally liable as soon. as- 
«the decree was passed in favour of’ his sohs 
‘ that.the property was not liable -undér the 
< mortgage, the indemnity clause came into 
: action: and the mortgagor became: per- 
sonally: liable to'recoup-:the mortgagee and, 
- therefore, whether. Art.’ 97’or Art=116--was 
z applicable the:suit was within limitation.” 
:, J; therefore,.accept:the appeal and restore 
- the decree of the trial Court dismissing the 
“suit. with costs throughout. <- -° > 3 
Rd, O oo- Appeabacceptéd,, - 
ANAN aia D kN 
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’ “LAHORE HIGH COURT. -**~ 
> Sgconp OIvIL APPsaL No. 1485 oF 1927: ; 


-7 + .*-November-7; 1927... °° 25) 
# + ...: Present Mr. Justice Jai Lal. -. ....:. 
Musammat JANTAN: AND: 0OTHERS— DEFENDA 
Petts a: 7ANTS—APPELLANTS 2 5. s , 


“Versus: . > is 


“AHAMAD AND! ANOTHE2—PLAINTIEFS—-> . 
Laki E Sar a í ee 


S, 
+ of 1903), 


O: Vilar. Iles 3: NE ork Bisel eee NA , 
-The term “ancestral land” in Art." 22° of ‘Sch. IT of 


rin the -case of a. plaint, j risufticiéntly i stamped ‘the 


ditional’. Court-fee? is: incorporated „in the`- decree, it 





rdary?" T927; reversing that -of .the Senior l 


5th 20th October, L926, < it oy 
~ MiS. Ri Laul, ‘forthe Appellants... . -47 
~ J UDGMEN Ti—The’ respondents. insti- 
futéd a‘ suit sin ‘the. Court of: the «Senior 
Subordinate Judge, Mianwali, for a declara- 
tion ttiat á balé ‘by-- Musammat Jantan- of 


land “inherited: by? her from ‘Muhammada; . 


h6r bon, was without “consideration and 


pecdseity..On<- the” merite 


Fanfan v. anmai; 


- 81? 
Subordinate Judge held ine favour of the 
plaintifie, but on the question of Court-fee 
he.was of opinion that a Court-fee stamp of 
Rs.:10.paid by:the plaintiffs was insufficient 
and. that the proper’ Court:fee was Rs. 20 
under Art. 22, Sch, IL ‘of the ` Indian 
Court Fees Act which provides that a plaint 
or,memorandum of appeal in’ ‘a. suit by a: 
reversioner.under thé Customary~ Law for a 
declaration in respect “of~an alienation ‘of 
ancestral land.shall beara. Court-fee stamp. 
of Rs. 20.’ The- plaintiffs’, contention was 
that their, suit was not for a declaration in 
respect of an alienation’ of ancestral land 
and, , therefore, under: Art." 17"(3) of the; 
Second ‘Schedule’ of the Court Fees Act, 
stamp payable was an in an ordinary~ suit 
for declaration.. The learned Judge, decid~ 
ed all thé iesues framed in the case together 
dnd passed the following decree on Sth of 


i 


October, L827. =o. i f 
-* L accordingly come’ to. the conclusion 
that: the alienation- was without necessity 
and I grant.the plaintiffs a decree with costs 
against the defendants declaring ‘that -the 
sale, in dispute: shall not affect the. rights of 
the-plaintifis after. the. death of: Musammat 
Jantan. . The decree’ shall’ not" take ‘effect 


i until the. Coùrt- fe. has been made, good, 


The requisite Court-fee should be put in on 
or before the 20th of October, 1926." -7 -233 
. -This order was pronounced inthe presences 
ofthe Counsel for. both parties.’ The defici- 
ancy..in the Court-fee as. determined by. 
the Senior:Subordinats. Judge. not. ‘having 
been made.good."by the. 20th, of October the 
following note--was made. Dy the learned 
Judge below the-decreet— a. E 
- "u Note.-Court-fes not paid as. ordered: 


fe 


that the respondenis “before: him -Kad filed. 


818 
stage for filing *crosa-objections had not yet 


- reached, that they (respondents) “can ap- 


-` peal againat-the order when ‘a proper decree- 


sheet is prepared.” The defendants have 
filed this second appeal, but the plaintiffs 


:-: did not appear before me, nor were they 


represented by Counsel and consequently I 


-hadto hear the appeal ex parte against 
. them. - 


The first contention of the learned Counsel, 
who appeared on behalf of the appellants, 


“ig that no appeal lay to the Court of the 


- learned District Judge from the order dated 


the 5th October, 1926, and that the plaintiffs 
not having appealed from the orcer of 20th 
Oetober were precluded from appealing 


. against the previous order which had in 


effect been superseded by the later order. I 


-may note that the plaintiffs’ appeal was ex- 


preesly against the order of the 5th October, 


- but the learned District Judge has set aside 


l ` .7 the order of the 20th October. 


pa 


Still I do 
not see any force in the contention of the 
appellants.: The decree of the Senior 
Subordinate Judgewas conditional,thatisthe 


-. way in which the learned Judgs himself 


interpreted it and the condition not having 
been performed as directed, the decree 
ipso facto became inoperative. There was 
really no fresh order made on the 20th of 
October, but merely a note was made of the 
fact that the condition had not been 
performed, and the further note that the 
decree shall not comeinto operation under 
the circumstances was merely a surplusage. 


-It was not, therefore, necessary for the 


plaintiffs to appeal against afy order of the 


20th October, because the note made by the. 


Judge on that date ceased to have any effect 
when the District Judge accepted the plaint- 
ifis’ appeal and set aside the order of the 
Sth October, 1928. Though the learned 
Judge has not expressly set aside that order, 
the whole of the judgment is to the effect 
that the finding of the ‘Senior Subordinate 
Judge, that the Court-fee paid on the plaint 
was insufficient, was erroneous. - 

The learned Counsel then relied on s, 12 
of the Court Fees Act in support ofhis argu» 
ment that no appeal lay to the District 
Judge. The section provides taab every 
question relating to valuation for the pur- 
pose of determining the amount cfany fee 
chargeable under this Chapter on a plaint or 
memorandum of appeal shall be decided by 
the Court in which such plaint or memo- 
randum as the case may be, is tiled and 
puch decision shall be final’as between the 
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parties to the suit. Buta proviso is added 
that where such question has been wrongly 
decided to thedetriment of the revenue, a 
superior Court before whom such suit may 
come on appeal, reference or revision shall 
require the party concerned to pay the ad- 
ditional fee. In my opinion s. 12 does not 


‘apply to the present case, My view is that 


that section merely bars an appeal where 
ihe dispute is about the proper valuation of 
the subject matter of the suit and not where 
the question is which of the several articles 
of the Court Fees Act applies to the facis 
stated in the plaint. In the first case it is 
more or less a question of fact that has to be 
determined by the Court and the Legisla- 
ture has laid it down that the decision of the 
Courtin such matters shall be final. In the 
second case different considerations arise 
and the matter being purely one of law is 
capable of being examined by superior 
Courts at the instance of either party. 

There is an other aspect of this question. 

The order directing the payment of the 
additional, Court-fee was incorporated in 
the decree. It was, therefore, an, essential 
part of the decree and admittedly the decree 
was appealable to the District Judge. In 
other words, the decree being conditional on 
the performance of certain acts by the 
plaintiffs on the non-performance whereof 
it was to become void and the direction 
relating to the performance of such acts 
being illegal as held by the District Judge; 
the learned Judge had jurisdiction to ad- 
judicate upon the legality or otherwise of 
the condition imposed. | 

At this stage it willbe convenient to dis- 
pose of another argument that was put 
forward on behalf of the appellants. It was 
based on s. 28 of the Court Fees Act which 
provides that no document which cught to 
bear a stamp under that Act shall be of any 
validity, unless and until it is properly 
stamped. The contention of. the learned 
Couneel was that the plaint being insuffici- 
ently stamped the decree passed thereon 
was void and consequently no appeal lay at 
the instance of the plaintiff. I.confess I am 
unable to follow this argument. Order VII, 
r. 11, Civil Procedure Code, clearly provides 
thatif the plaint is written on paper in- 
sufficiently stamped, and „the plaintiff on 
being required by the Court to supply the 
requisite stamp paper within a fixed time, 
fails to do so then the Court shall reject the 
plaint. This provision of the law read with 
3. 280f the Court Fees Act clearly implies 
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that opportunity has to be given to the party 


concerned to pay the proper stamp and itis- 


on his failure to do so that the Court is 
éntitled to decline to look at the document. 
But lam unable to see that if the Court 
accepts an insufficiently stamped plaint the 
proceedings which follow thereon are void. 
Olause (2) of s. L2ofthe Court Fees Act also 
-supports the view. 

. The real question that is to be ‘consider- 
ed inthis appeal is whether the suit in 
this case was in respect of an alienation of 
ancestral land or whether it was one in 
which a mere declaration under Art. 17 
(3) of the Oourt Fees Act was prayed for. 
The question presents some difficulty, but 
after careful consideration I have arrived at 
the conclusion that the view of the learned 
District Judge is correct, Ina suit by the 
next heir to set aside an alienation by a 
female holder who has the customary life- 
interest in the estate it is not ordinarily 
necessary for the plaintiff to aver or to 
prove that the land was ancestral. All that 
he has to prove in order to establish his 
locus standi to maintain such a suit, is that 


he is the next heir to the estate, in other: 


words, that if the female holder, the alienor, 
had not ,existed, he would have inherited 
the property: He would, under the cir- 
cumstances, be entitled to sueto set aside 
an alienation even of land which is the self- 
acquired property of last male owner and, 
therefore it is not necessary for the success 
of the suit that such property should have 
been held by the common ancestor of the 
plaintiffand last male owner. In this-sense 
the present suit is not toset aside the sale 
of ancestral land. : 

The trial Court, and before me the learned 
Counsel for the appellants, laid great stress 
on the fact that the plaintiffs’ Counsel when 


examined in Court stated that the landin. 


suit was ancestral. I have examined that 
statement and find that the learned Oounsel 
was careful toadd that it was immaterial 
whether the land was ancestral or not. The 
term ‘‘ ancestral land,” therefore, in Art, 
22 of the Second Schedule of the Court-Fees 
Act means land in respect of which, in order. 


to enable the plaintiff to succeed, it is ne-. 


cessary for him to prove that the land was 
ancestral; in other words, that it was held 
by the common ancestor of himself and the 
last male owner. This was not necessary 
_ in the present case and I must hold, there- 


fore, that the present suit isnot in respect - 


of the alienation of ancestral land, 
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The œnsequence is that the’ learned Dis- 
trict Judge was right in holding thatthe | 
view of the Senior Subordinate Judge, that 
proper Gourt-fee on the plaint had not been 
paid, was erroneous. It may be mentioned 
that great inconvenience and confusion has 
been cased in this case owing to the fact 
that the Senior Subordinate Judge did not 
follow tLe usual practice of deciding the 
issue reiting to the sufficiency or otherwise 
of the Osurt-fee before proceeding with the 
trial of the suit on its merits. I have grave 
‘doubts #f he could pass a conditional dec- 
ree under the circumstances. < 

In view of what I have stated it is-not ne- 
cessary for me to consider whether the 
plaintifS had, as alleged by them, reason- 
able exease for not paying the Court-fee. 
within tae time fixed by the trial Court. At 
the sam- time I consider that it was not ne- 
cessary or the District Judge to order that 
a proper decree be prepared and that he’ 
cculd nct decline to entertain the cross-ob- ` 
jections>f the respondents. Order XLI, r. 22. 
of the Civil Procedure Code, gives a right 
to a respondent to attack. any decree which 
is passt: against him by the lower Oourt by 
filing a cross-objection, and the learned 
District Judge could not take away such 
rights ic the manner he has done. In his 
judgmext the view of the trial Oourt with 
regard to the Court-fee was erroneous and,. 
thsrefors, the order directing payment of the 
additioral Court-fee became inoperative, 
There was under the circumstances no oc- . 
casion toremand the case for the prepara- 
tion of € proper decree. The plaintiffs were 
entitled to claim that- subject to the deci- 
sion of t2e cross-objections their suit should 
be decrsed unconditionally and the res- 
pondenta were entitled to an adjudication 
of their 2ross-objections, 

I accent this appeal to this extent that I 
remand -he vase to the District Judge with 
a direction to hear the cross-objections and 
then to pass a decree in favour of the plaint- 
iffsorth= defendants as the case may be 


_afser du= consideration of the grounds taken 


by the =espondents in their cross-objec-‘ 
tions. £s the appellants have failed in the 
main grcunds ofappeal and the respondents 
have not appeared before me there will be 
no orderas to costs of this appeal, 

R, L Appeal accepted in part, 


a Ba 
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November 8,.1927. | 
- Present :—Sir Louis Stuart, Kr., Chief. 


| Judge, and Mr. Justice Raza.. -ooa 
- Hafiz AMIR, AHMAD AND. CTHERS—.... - 


TEANNEN AON SPARAR 
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TOWN AREA MAGISTRATE. “LAHAR 
E PUR—DERENDANT— RESPONDENT: - 
U.P. Town Areas Act (II of 1914), ss. 22, 26— Right 

to sweepirigs and refuse—Power. of’ District Magistrate 

to interfere with rights: of- private, owner, s—durisdic- 
tion of Civil Court. 

Under the provisions. of s. 26 ot the U. P. Town 
Areas Act,” although the District Magistrate . has 
| power, to niake’.anorder prohibiting any body from 
- depositing or:storing manure, -tefuse or other offén- 


sive matter ina manner -prejudicial to public: Kealth}- 


comfort or convenience, he:has. no. power to make 
an. order directing that collections , Or such 
matter ` belonging’ to other < persons ‘be 
made by- the town‘area author: ities, Shether. ter do 
or'do`not ‘return a „portion of “their Sale:proceede sto 
the rightful -owner. ..[p.820, col. 2:] - 

‘Where a-District Magistrate maké such” an- order 
hé assumes an aithority. for which there’. is`nó justifi- 
cation whatéver and: his order can be questioned in a 
Giyil Court. [p. 821;col. -1:] < 


: Second appeal against. the decree: of. the. 


District Judge, Sitapur, dated the kith March, 
1927, in:Civil Appeal No:34 of 1326, setting 
asidethatof the Additional Sub- J: udge; Bita- 
pur;-dated ‘the 28th July. 1926. . 

“Mrs “Ali Zaheer: for Mr: M; : Wasim, for ‘the 
Appellant, . 

"Mr. H. K, Gio dor the Respondent, 


_JUDGMENT.—Theso . four: “apekik 
can be. - decided together.. : They’ have 
srisen in the following way.. The villages. of 
Pahladpur, Bankat, Tanda Salar. and Shah 
Qulipur have been ‘included under the -pro~ 
visions of Local Act ÍI of.1914, (The, United 
Provinces Town Areas. Act) in the town: 
area . of Laharfur. Laharpur is a small 
town. - The villagesin question. stand out- 
side it.” The plaintiffs in. the suits’ out- of 
which these. appeals arise are persons . who 
are admittedly entitled to-the.sweepings. and 
refuse of the villages of ‘Pahladpur, Bankat; 
Tanda Salar and Shah Qulipur. -The pan- 
chayet of Laharpur. town area, has, however, 

asserted a right to collect such sweeping 
and refuse in those places,, In the asser- 
tion’ of this right they have’ made collec- 
tions. They... -have.sold the refuse-and cre- 
dited the proceeds to thé town fund. When 
the” plaintifs took exception to this 
action of the panchayet the parchayet ad- 
mitted the plaintili e rights in part, and 
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- from- thé sale-proceeds. 
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offered. to settle the: matter :by: : making! 
to them, a. -money payment.to be taken’ 
The plaintifis re- 
fused. to-accept this offer.- 
refused to' cease making collections, and the 
result. has been-the filing of these suits. The 


, Telief sought in:each-case. was fora:declara~ 


ticn that the: plaintiffs’ possessed. the rights 
in question, and for an order restraining the 
panchayet ‘in - perpetuity from:making such 
collections: and - “selling: thez-refure: - >The 
trial -Courts in .edch ‘instance: decreed thet 
suits... The learned District Judge on‘appeal: 
has dismissed the suits. The plaintiffs come” 
here in. second appeal. +: We-are:tnable. td’ 
find that-the town: ares - -authorities have’ 
any. justification for:-making. these -collec< 
tions.:.-It- is. not ..deniedzthat*-before the” 
Act came into existence the plaintiffs:: pos 
sessed the. rights to:make- these collections: 
There: -is:nothing in the Act or-.anywhere- 
elae, which has taken: their qights: away.- 
The, District . Magistrate 2.can; under: the: 
provisions `of, s. . 26: of the:. ‘Act; make“ an: 
order in writing. prohibiting ‘the: plaintiffs 
or.. anybody, else from: depositing of storing’ 
manure, <refuse : or: other * offensive: matter: 
in a manner prejudicial:to.thepublic-healthy 
comfort: or?convéniences but under: that: 
section. ‘he. .cértainly. cannot. make-an< order: 
directing that: collections. :of: property: of: 
other.-persons:are!: to:be-made by-the- town: 
area authorities, whethér they: do:or:do.not: 
return a. portion:of::the: sale-proceeds:-to- 
the: rightful owner. _ It -is-trus that: under 
thé provisions:of s: 22:(e): ef :the:-sameé Acti 
thesale- proceeds:of all dust, -dirt dung, or 
refuse incliding:the- dead bodies of animals: 
collected by the town servants are‘credited: 
to:theown fund. But ever :if'those” words 
stood: alone: this section can ‘only mean:-tliat: 
where the-town area authoritiescare--entitled: 
to-such things-they then have the. power: to: 
collect .them,:and: to sell them;and:to enz 
joy the. ‘sale-proceeds, But’ the-words:donot 
stand :.-alone:2.The Legislature has: «been 
caréful:.to explain-ins this section-that:such 
sale-preceeds<do not include: sale+proceeds' 


. of: things of this:nature-to which-a “private: l 


person is.entitled: So the towrt-area authori+ 
ties can: found nothing on. the provisions:of 
that section; Thecase then stands-that-the 
action.of.the town ‘area-authorities is:with< 
out ‘any: justification..-An: attempt:-was 
made= to show: that. the “Court had. no. 
jurisdiction because'orders under-s; 26 © can= 
not be questioned at ‘all if passed “by dhe, 
District Magistrate, ‘and: if passed by a town: 


The. panchayet ` 
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: Magistrate.: can only be. questioned- by 
-appeal “to -the ‘District Magistrate.. -Büt 
the order in question is not an order under 
-8. 25. It is not an order under any section 
„of the Act. -It is most extraordinary as- 
‘suiiption of: authority for which there’is 
“no-justification whatever. It was further 
“argued that-the plaintiffs in. ons case were 
estopped by the admission oftheir’ servant. 
_We do not-:find-that. there was any admis- 
sion of any value, As a result wa set aside 
the‘decrees of. the learned: District Judge 
and restore:the decrees of.the..trial. Courts 
in-all.-cases,.: The defendant: the town area 
- sauthority- will- pay his own-costs and.: those 
o£; all the’ appellants in. all, Courts. : 
JANGGA ee Decrees set: aside. 









- LAHORE HIGH GouRT.. ve 
“Miscis.canzoos First OL APPEAL No. 1128 





“Seren November ‘16; 1997. 
< weseniz— Min; Justice. Fek Chand. - 
; AMER CHAND- PrAINTIME-zÅPPELLANT 
S ae “VETSUS 2” 
NAUN RAM AND corses Davy Ants— 
: - RESPONDENTS. -> <i: 
= Civil Prossdire. Code. (Act V. of. 1908), 0. Tx, r, j- 
‘Application , for restoration of . suit—Court’s duty to 
“ give opportunity to` applicant to adduceevidence. 
< An applicdtion: for- restoration ofa-buit dismissed 
sin “default-should not be dismissed in : limine without 
-giving an opportunity to the applicant-to substantiate - 
his allegations in the application by. evidence, “even 
‘though there is reason to” Suspect that the application 
is not made bona. fide, -.-- =- 


.Miscéllaneous-first appeal fíor: -an “order 
-ofthe Subordinate" Judge; +. First: -Olass, 
-Shahpur-at-~ Sargodha, - dated: the 22nd 
-oJanuary, 1927..% %57» beatae 
` Dala Badri Das; R. B. “tor: her Anala 
2 sa MI, ‘Mukand Lal Puri, +-for= the. 'Re- 

“spondente. < ee ae 
a "JUDGMENT.—One ‘Lakbmi Ohand: 
describing: himself as the’ sole owner: of 
‘certain property” sold itby two sale-deeds 
: to “Naunit: Ram “and Tahla -Ram for 
“Rs. 12,000 aiid - Rs. -20,C00 `- respectively. 
His youn ger brother Amir Oband instituted 
two. suits in -thb- Court of the ‘Senior 
--Subordinate Judge, Shahpur, claiming (a) 
<ong-half of the property comprised in each 
¿sale as belonging:to him and having been 
-gold-- by- Lakhmi ‘Chand: without any 
“authority, -and (b) the- other half (which 
m pamitjediy belonged to Lakhmi Chand) -by 





AMIR ORHAND D, NADNIT-RAM, : . 


Paes 


“821 


way: of :pré-émption. «Both suits were sat 
‘down for -hearing for the'4th January; 1927, 
on which date the plaintiff -was - “ordered: to 
deposit 1-5th:.of the. sale pricein ‘each 
suit on or‘before thé 4th:of January,--1927, 


-and:-it- was also-. ordered that =the- next 
“hearing of.case would” bezònt the + 20th 
January.: -On-the 14th of January, ` "1927; 


the Pleader for the plaintiff “appeared: and 


-stated that his clióntlived in.the Ferozepore 


District, “that -he : : was--ill- 
that it. was - ‘not. possible. - 
municate with: him and: to get the money 
within 10 days: He'.accordingly -prayed 
-for-further time; : The: Court: ordered that 
the..deposit. might’ be made. on: the 20th 

‘which had already. beer fixed ‘as the date of 
-hearing. . On:'ths ..2Uth,:..the.casés “wete 
“called at 11‘ o'clock: when. the: plaintiff's 

. Pleader Lala Gobind Eal: was present but 
his client was absent. >At- the-request of 
-Ijala Gobind Lal:the-Court decided. to wait 
. for an hour-or‘so’to'see that the-plaintiff . 
might’ arrive -with the” money. “The-case 
-was:-called again at:2° o'clock: when neither 
-the:plaintiff nor his: :Pléader appeared and 
accordingly: the Court- passed.:an..order 


there ‘and 


‘ dismissing the- claim relating’-to-pre-emp- 
-tion of half the property. in each: suit under 


s222 (4):of the- Preemption: Actifor failure | 
to make the deposit: and-the -claim re- 
ating to the: other. half ‘in-default under 
0. IX, `r. 8,..Oivil.Procedure- Oode.:.> The 
same: day. applications: under O; IX. 9 
- (wrongly described as:under ©; IX, r::139) 
-wers -presented::by ‘Lala Gobind . ‘Lal : ‘for 
paving: the two suits .restored: .. These ap- ` 
plications were. directed to be. put-up-before 
the learned ‘Senior’ Subordinate. Judge: on 
the. 22nd-with -the usual office report.-and 
on the 22nd they were summarily dismissed 
without any enquiry, he being of opinion 
that the absence of the plaintiff was inten- 
tional. 

Against ‘this order of dismissal two 
miscellaneous appeals have-been..-preferred 
to this Court and affidavits have been filed 
by Amir Chand. plaintiff, and Lala Gobind 
Lal Pleader. stating that on the 14th Lala 
Gobind Lal sent a telegram to the . plaintiff 
at Ferozepore informing him ‘that the 1/5th 
should be deposited in Court on the 20th of 
January, but that by an ‘oversight of the- 
writer or by a mistake of the Telegraph 
Department t the telegram which was actual- , 
ly handed over.to dhe plaintiff stated that 
the money could bé paid by the 30th instead 
‘of the. 20th and that it was, owing'to this 


to~--cori- -` 
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mistake that the plaintiff did not goto 
Sargodha onthe 20th or send the money to 
his Pleader for deposit in Court on that 
date. Several other points were also 
mentioned in these affidavits which, it is 
not necessary to recite here. The original 


telegram alleged to have been received by 


the plaintiff on the 14th of January, has 
been filed with the affidavits and the date 
mentioned in it is the 30th and rot the 20th. 

It seems to me that the learned Senior 
Subordinate Judge ought not to have sum- 
marily dismissed the application for 
restoration of the suits without enquiry. 
Even if his suspicions were correct that the 
applications had not been made bona fide 
but had been presented with a view to 
gain further time in order to procure 
money for deposit in Oourt, he should not 
have thrown out the applications in limine, 
but should have given the plaintiff proper 
“opportunity to place his evidence before 
the Court: Inview of the affidavits now put 
“in it is very necessary to make full enquiry 
into the reasons for the plaintiff's absence 
on the 20th, I, therefore, accept the ap- 
peals, set aside the order of the lower 
Court dismissing ‘the -applications for 
restoration and remand both the cases to 
it for disposal in accordance with law. 
Costs will follow the event. 

I wish to make it clear that I express 
no opinion as to the correctness or other- 
wise of the allegation made in the affidavits, 
that the date mentioned in the telegram as 
30th January was the result of a bona fide 
-mistake on the part of the sender or the 
Telegraph Department, This is one of the 

- matters for enquiry in the trial Court. 

R.L. i Appeal accepted, 


- OUDH CHIEF- COURT. 
MISCELLANEOUS CIVIL APPEAL No. 54 or 1927, 
December 12, 1927. . 
Present:—Mr. Justice Pullan. 
ANSAR AHMAJ)— APPELLANT 
l Tersus 
Musammat SAMIDAN— RESPONDENT. 
Muhammadan Law—Guardianship—Mother's righis 
—Marriage not within prohibited degrees, effect of— 
Grandmothers right to guardianship—Guardians and 
Wards Act (V111 of 1890), s. 17—-Court, whether entitled 
“to disregard law in minor's interest. 
. Under the Muhammadan Lw a mother is dis- 
qualified from guardianship even of her minor 


N 
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, minor. 
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daughter ifshe is married to a man who is not 
related to the minor within the prohibited degrees. 
[p, 822, col, 2.) i 
Where the law definitely lays down that an ‘ap- 
pointment cannot be made, the} Courtjcannot dis- 
regard the law even in the interests of the minor. 
Under the Muhammadan Law maternal grandmother 
comes next to the mother in the order of priority 
among females who are entitled to be appointed 
guardians. [p. 822, col. 2; p. 823 col. 1] 
Miscellaneous appeal against an order of 
the District Judge, Fyzabad, dated the 15th 
July, 1927. ee 
Mr. Ghulam Hasan, for the Appellant. 
Mr, Ali Zaheer, for the Respondent.. 
JUDGMENT.—This is an appeal from 
an order of the learned District Judge of 
Fyzabad appointing Musammat Samidan to 
be the guardian of her minor daughter 
in preference to the appellant Ansar 
Ahamad who is the father's brother of the 
The learned District Judge has 
appointed the mother although he appears 
to be aware that her appointment is con- 
trary to Muhammadan Law, because he 
considers that the child. should not be 
given over'to the care of her unclé who 
is understood by the Judge to have denied 
her right to her paternal inheritance. It 
is not altogether clear what the appellant 
has donein this matter, but I understand 
from Counsel that’ in an application for 
mutatian of names in the Revenue Courts, 


he has supported an entry in the wajib- 


ul-arz which excludes females in this 
family from inheritance to landed pro- 
perty. There is nothingto show that he 
himself has any adverse interest to the 
minor. But it is not- so mueh the dis- 
ability of the appellant which must be 
considered in this case as the. disability 
of the mother, and to that-there seems 
to beno answer. All the authorities on 
Muhammadan Laware agreed that the 
mother is disqualified from the guardian- 
ship even of her minor daughter if she 
is married to a man who is not related to 
the minor within the prohibited: degrees. 
In this case Musamaat Samidan has 
married a man who is a atranger, and, 
under s. 17 of the Guardians and Wards 
Act, a Court in appointing a guardian. 
must make an appointment “consistently 
with the law towhich-the minor is subject.” 
Where the law definitel} lays down that 
an appointment cannot be made, it is 
not proper for the Court to disregard she 
law even in the interests of the minor. e 
In this case it may be that it is not ‘in 
the interests of the minor that the uncle 
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should be the guardian, but itis nowhere 
suggested that these are the only persons 
who under the Muhammadan Law could 
become the guardian of the minior. As 
amatter of fact I am told that in the 
mutation proceedings the maternal grand- 
mother is actually acting as the guardian 
of the child and under the Muhammadan 
Law, the mother’s mother comes next to 
the mother in the order of priority among 
females who are entitled to be appointed 
guardians (see s. 107 of Wilson's 
Auglo-Muhammadan Law, 5th Edition, page 
182). Under the circumstances I think it 
would bs better if the lower Court should 
reconsider this question in view of the 
fact that the guardian appointed by the 
lower Court is one who is disqualified 
under the Muhammadan Law, and I, 
therefore, set aside the order of the District 
Judge and return the case to him in 
order that he may re-consider the claim 
of the, appellant along with those of any 
other persons who may be found willing 
to accept the guardianship. The appel- 
lant will get his costs in this Oourt. 
ALN. A. Order set aside, 


LAHORE HIGH COURT. 
Sgconp Civic APPEAL No. 1543 or 1927, 
November 30, 1927. 

Present :—Mr. Justice Zafar Ali. 
MANGHU RAM AND OTHERS— 
PLAINTIFFS— APPELLANTS 
versus 
NUR MUHAMMAD—Dszrenpant— 
RESPONDENT. 

Contract Act (IX of 1872), ss. 28, 51—Reciprocal 
agreements—Agreement of one party void—Enforce- 

ability of the other agreement. 

Where parties enter into reciprocal agreements one 


of them cannot be enforced if the other is void and 
unenforceable. 


Second appeal from a decree of the 
District Judge, Dera Ghazi Khan, dated the 


` llth of March, 1927, affirming that of the ` 


Subordinate Judge, Fourth Olass, Dera Ghazi 
Khan, dated the 4th of August, 1926. 
Mr.. Sain Das, for the Appellant. 
Mr. Anant Ram Khosla, for the Respond- 
ent. 
JUDGMENT.—This litigation arose 
out of a triangular contract among three 


TULSBIPAT RAM V. KAMAKHIYA DAT RAM, 
parties viz., (1) Manghu Ram plaintiff, (2) 
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his debtors Imam Bakhshand Haidar who 
owed him Rs. 717 and (3) Nur Muhammad, 
who took upon himself to pay to Manghu 
Ram the money owing to him by Imam 
Bakhsh and Haidar, and gave a bond to 
him in consideration for Imam Bakhsh 
and Haidar having mortgaged certain lands 
to him and Manghu Ram having executed 
an agreement in his favour to the effect 
that he (Manghu Ram) would not realise 
either the principal or interest payable 
under the bond, but would content himself 


with a certain share ofthe produce of the . 


land. Contraryto that agreement Manghu 
Ram sued Nur Muhammad on the bond to 
recover the principal and interest. Imam 
Bakhsh and Haidar were not impleaded as 
defendants. Nur Muhammad’s answer was 
that Manghu Ram was precluded by his 
own agreement from suing to recover the 
principal and interest, The Courts below 
having accepted the defendant’s plea dia- 
missed his suit. He comes up to this Court 
in second appeal, and his learned’ Counsel 
repeats the argument that was advanced in 
the Courts below that the agreement being 
contrary to the provisions of the Punjab 
Alienation of Land Act, was void and could 
not be enforced, and that this being sothe 
defendant could not succeed on a plea that 
was based upon that void agreement. But 
the agreements between the parties were 
reciprocal and one of them could not be en- 


forced if the other was void and unenforce- 


able. Whetherthe plaintiff's agreement is 
void or not, he cannot avoid it if he should 
wish to enforce the bond. å 
The appeal, tharefore, fails and I dismiss 
it with costs, 
R. L. Appeal dismissed, 
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OUDH CHIEF COURT. 
First Civiu APPEAL No. 50 or 1927, 
November 29, 1927. | 
Present :—Sir Louis Stuart, Kr., Chief 
Judge,and Mr. Justice Pullan. 
Babu TULSHIPAT RAM AND ANOTHER 
—PLAINTIFFS—ÅPPELLANTS 
: versus ; 
Babu KAMAKHIYA DAT RAM AND OTHERS 
—DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act Vof 1908), O. VI, v. T7 
—Amendment of plaint—Discretion of trial Court— 


"Bad : SULSHIPAT RAM v 


“- Interference in dppeal—Duty “of -plainziff to- inchide - 


whole claim—Omission -to-include- part: of claim—~ 
~ Amendment at.late stage—-Good cause. . . -- 
1. Order VI; r. 17. of 


_preyious omission. [p. 825, cols, 1.&-2:] _ f 
_ First appeal, against a decree of the 
Additional Subordinate 


: : property of 
Babu Sitapat Ram the village of Miranpur 
Sadar Aliin the Fyzabad District and that 
the whole village was sold in execution of 
this decree: to” Lala Kishan “Narain. The 
allegations in the-plaint. were. to the effect 
that under the Will.of. the . laze Rai Sri 
Ram -Bahadur the villagein question. had 
been devised inthree equal shares to Babu 


-Sitapat Ram, BabujRamapat Ram and Babu-- 


Talshipat Ram and that... in:.consequence 
the sale in execution, in so far as it exceed- 


- ed the sale.of the: one-thirdshare ‘belong- - 


ing to Babu. Sitapat Ram, was invalid ag 


against the plaintiffs. The date of the sale +- 


is not mentioned in the- plaint but- it ad- 
mittedly took placéon the 27th October, 


4 


ss 
ad 
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the Civil Procedure ` Code Das thé décree holder and Lala: Kishan 


{ie LÒ: 1927) TuLaHpiT KAS. KAMAR ETYA DAT Rani eee; 





_lows-:— we 


terms as may- ba-just; and all'such-amend- “wera in a position -to know’ thé-law “and 


_ ménts:shall.-be,male as.. may bé necessary “to apply it. -Ina preparing the plaint it was 


ties.” E Bide eee IE A ‘-Tearned Counsél for-ths: appellants there 
~ This- tuleallows a wide discretion to the “can be no doubt as to-the “fact that’ that 





~ tation: or it may not’ be ‘barred, but on the ,-¥, 


Eri 





ed‘to make in’ respect ofthe cause of.ac- . whether. Ramapat Rami and Tala ipak, Ro i 
ý ae Teta bent T aa 


sy 
toa 


$26 


~ e 
mortgagee rights might have been divided 
_according to villages. Many points of con- 
test could arise in respect of the mortgagee 
rights. The determination of the rights in 
Miranpur Sadar Ali was comparatively 
simple dnd provoked no contest. As we 
“have seen Lala Kishan Narain admitted the 
claim in-respect of Miranpur Sadar Ali. 
We thus haveit that after Lala Kishan 
` Narain had, asfar as he knew, terminated 
his connection with the case the plaintiffs 
some months after they had filed their ori- 
ginal plaint applied to amend the plaint 
and introduce into it matter of a much 
more contentious nature than the matter 
which it previously contained. No Court 
would have-any right to permit an amend- 
“ment of -this kind unless very good cause 
was shown for the previous omission, But 
so far from good cause being shown for 
the previous omission, no cause of any 
kind was shown. The plaintiffs came for- 
‘ward with a statement that they had made 
a mistake for which they were very sorry 
and gave no explanation as to how their 
legal advisers, while reading the account 
of thesale of the 27th October, 1925, had 


left out half the relief which they could | 


have claimed as aresult of that sale, In 
these circumstances we do not consider that 
we should be justified in interfering with 
the discretion of the learned trial Judge in 
refusing to permit the amendment. Our 
reasons have not been stated exactly as he 
has stated his reasons, but he had good 
grounds. upon which he could exercise his 
discretion judicially and we consider that 
he did exercise his discretion judicially 
and correctly. The learned Counsel for 


the appellants has urged that as an effect 


of our refusing to grant. this appeal his 
clients may be debarred from claiming any 
relief in respect. of the mortgagee rights 
. in Salahpur Rajao. Wedo not express any 
opinion. asto whether they are or are not 
so debarred. Itis true that O II, r. 2,directs 
that every suit shall include the whole of 
the claim which the plaintiff is entitled 
to make in respect of the cause of action 
and that when a plaintiff omits tosue in 
respect of any portion of his claim he shall 
not afterwards sue in respect of the portion 
so omitted. But the question, as far as 
we are concerned, is open as to whether the 
claim for the mortgagee rights in Salahpur 
`Rajao should be included in the claim for 
the proprietary righte in Miranpur Sadar 
~ Ali ashawing arisen out of the same cause 


GANESHILAL V, BHEO BINGH-NIHAL SINGH, 
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of action. We do not consider we should 
be justified at this stage in deciding the 
point one way or another. It is certainly 
open to the plaintiffs, should. they so de- 
sire, to bringa fresh suit for a portion 
of the mortgagee rights in Salahpur Rajao 
and should they doso, the Oourt will then 
decide whether such a suit:is or is not 


. barred under the provisions of O. II,r. 2, 


At this: stage we do not wish to express 
an opinion upon the latter point. We, 
therefore, dismiss this appeal. The appel- 
lants will pay their own costs, The res- 
pondents incurred no costs. - 
AUN. A. . Appeal dismissed, 


LAHORE HIGH COURT. 
MiISOELLANEOVS Frest ÕIYIL APPEAL 
“No. 1278 or 1926. 
November 17, 1827. 
Present:—Mr. Justice Zafar Ali. 


GANESHI LAL AND aNoTHER—OBJECTORBS— 


APPELLANTS : 


versus 

Fira SHEO SINGH-Rai NIHAL SINGH | 

THROUGH SULTAN SINGH AND ANOTSEB. 

-©  —Dsoexe Horparzs—REsPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47— 
Execution of decree—Objection by transferee of 
judgment-debtor—Appeal, competency of—Limitation 
Act (IX of 1908), s. 5—Preliminary order, copy of,. 
filed beyond time—Extension of time for appeal— 
Registration Act (XVI of 1908), ss. 17, 49—Compromise ` 
decree relating to immoveable property—Registration, 
necessity of: : 

Where the objectors to the execution cfa decree 
are transferees of . the rights of the judgment- 
debtors, they are entitled to appeal as representatives 
of the judgment-debtors from the order disposing 
of their objection even though they were no parties 
to the suit in which the decree was passed. [p.. 827, 
cols. 1 & 2.] : 

Ishar Das v. Parma Nand (1), followed. 

Although in an appeala copy of the order on a 
preliminary issue as well as a copy of the final order 
must be filed along with the memorandum of appeal, 
where the preliminary order is not contested the 
delay in filing it may be condoned unders. 5 ofthe 
Limitation Act. [p. 827, col. 2.] 

Where the terms of a compromise relating to 
immoveable . property have been embodied in a 
res its registration is unnecessary. [p. 828, col. 


- Miscellaneous first %ppeal from an order 
of the Senior Subordinate Judge, Karnal, 
dated the 19th January, 1926. i 

Mr. H.C. Kumar, for Mr. J.G. Sethi, for 
the Apvellants. ° . ` 
Mr. Shamair Chand, for the Respondents.. 


[106 I. O. i927] 


JUDGMENT.—This is a miscellansous 
first appeal against an order of the Senior 
Subordinate Judge of Karnal allowing in 
part an objection to-an attachment in exe- 
cution of adecree. The property attached 
was a ginning factory and the judgment- 
debtors were Nathu Ram and his ‘two _bro- 
thers; 
the factory is also situate in that very town. 
There were two decrees against them and 
the decree-holders being (1) the firm of 
Sheo Singh-Nihal Singh of Delhi, (2) the 
firm of Magni Ram-Ganeshi Lal of Lahore. 
The objection petition was filed as against 


one of these decree-holders only, namely, - 


‘the-firm of Sheo Singh-Nihal Singh of 
Delhi. Inthe suit brought by that ärm 
‘an order was made on 2nd of ‘July, 
1920, for attachment of the factory before 
judgment and the warrant of attachment 
issued was duly served on Nathu Ram’s two 
brothers but not on him. Nathu Ram, how- 
ever, eventually made a compromise with 
‘the firm of Sheo Singh-Nihal Singh anda 
consent-decree which was ex parte against 
the brothers was accordingly passsdon the 
5th December, 1923. The decree was for 
Rs. 12,100 which amount was made pay- 
_ able by two instalments and recoverable 
from the property already attached before 
judgment by order of the Court and the 
Judgment-debtors were not to alienate that 
property before satisfaction of the decrea. 
In the other suit also attachment before 
judgment was ordered’ but the order of 
attachment was not duly communicated. to 
“any one of the defendants. A similar con- 
sent-decree for Rs. 6,500 was, however, 
passed on the 13th December, 1923, on the 
basis of a compromise filed by Nathu Ram 
and the plaintiffs of Lahore. The latter not 
having been impleaded as respondents in the 
objection: petition now in question, the 
order made on that petition cannot afiec 
them. i 
The objectors’ claim was that half the 
` factory was sold to them by Nathu Ram 
for Rs. 19,000, on. the 15th January, 1924, 


The learned Senior Subordinate Judge had. 


found that the objectors paid, as a matter of 
fact, Rs. 15,000 only and ordered that they 
had a valid charge on half the factory to 
the extent of Rs. 15,000. The objectors 
appeal. | z 

Mr.eShamair Chand .who appears on be- 
half of the decree-holders of Delhi raissd 
three preliminary objections. The first is 
that the appeal doeg not lie as the objectors- 


GANHSHT LAL 9. SHHO SINGH-NIHAL SINGH. e 
“were no parties to the suit in which the 


They are residents of Karnal and- 
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decree was passed. To this, the reply of 


‘the appellants’ Counsel is, that- the objece 
‘tors being the transferees of the rights of 


the judgment-debtors were their represen- 
tatives and wers as such competent to appeal . 
under s, 47 of the Code of Civil Procedure 
as held in Ishar Das v. Parma Nand (1), - 
‘Mr. Shamair Ohand in view of that ruling 
withdrew this objection, 

His second objection is that the decree- 
holders of Lahore who were no parties to 
the objection case could not be impleaded 
as respondents in the appeal. The appel- 
lanis’ Counsel has nothing to say against 
this objection and this must prevail., 

His third objection is that the appeal was 
barred by limitation inagmuch as a copy 
of the order of the Court below on a prelimi- 
nary issue was not filed along with the 
copy of the final order and that when it 
was filed the period of limitation had 


. expired. He relies upon Abdullah v, Behari 


Lal (2) and Bhiwani Cotton Spinning & 
Weaving Mill Co., Ltd. v. Firm Bishen 
Sahai-Bhagwan Das (3). There càn be no 
doubt that the copy of the order on the 
preliminary issue as well as ‘that of the 
final order should both have been filed 
along with the memorandum of appeal but 
in the cireumstances of the present case 
when the preliminary order was not con- 
tested it will be but fair to condone the 
delay and I accordingly extend the time 
undar s. 5 of the Limitation Act. 

But the objectors’ appeal must fail on 
the merits, The question whether they 
paid Rs. 19,030 or Rs. 15,000 only was 
decided on tha testimony of Lala Ram 
Chandra, Pleader, who was the mortgagee of . 
half of the factory, and hat obtained a 
decrəe to recover his mortgage-money by 
sale of the property. - He realised his money 
and gave a receipt to the objectors (purchas- 
ers) for Rs. 18,100 on the 5th February, 
1924. His evidence, however, was that this 
sum included (1) Rs. 1,500 and (2) Rs. 1,009, 
which he had previously received from the 
mortgagors themselves on the 2Uth Novem- 
ber, 1923, and 17th November, 1922, respec- 
tively and (3) -Rs. 593-13-0 which he had 
remitted in favour of the mortgagors. The 
learned Senior Subordinate Judge has ex-. 


(1) 93 Ind. Cas. 30; A. I. R. 1926 Lah. 134; 6 Lah, 
544 


(2) 97 Ind. Cas. 780; 27 P, L.R. 701; 8 Lah. L. Je 
361; A. I. R. 1926 Lah. 638° 
` (3) L05 Ind. Cas, 593; 28 P. L. R. 537, 6 
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opressed i in respect of this, witness the opin- 


‘Jon: -that-he is: a gentleman. of:probityand — 


he has.believed his evidence sn., this point, 
- There, appears _to-me no adequate, reason for 
_discréditing his testimony,and I, therefore, 
consider that.thefinding of the Court below 
= that.Re,-15,000 only. was paid:by . the: objec- 
„tora. to this witness is correct, 

She “The. next- point. is whether the. “decree 
“created a valid charge-on the. factory: to.the ` 
extent of: the -~amount., ‘decreed... That .the . 
„decree does create . acharge on the property 


‘that. was attached before judgment -is.clear ` 


“from the decree itself. Whether the attach- . 
ment was, valid or not.is of “no. consequence 
“because of. the” phrase ‘the -property that ` 
“was attached’ 'was-used in the decree only ` 
„to, describe: that. property... Farther as the ` 
‘judgment: debtors are bound- -oy. that decree 
-80 are, the. objestors, who. stand in their 
“shoes: and. are their representatives, | 
z Lastly; it was urged. that the compromise 
Jrequires registration, but.it did not, because 
its terms were, embodied, i in.the decree and | 
“it is ‘the decree that, is to be enforced. . 
The „appeal. fails: ane I Some. it with | 
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ent: —Mr..Justice Brown. | 
: MONG SHWE AN and sNoTHER— ~ 
“fe ; DEFANDANTS— APPBULANTA AM 
gi versus ie eee 


5 “MAU ya TOK PYU anv ANOTHER— * 
ee PLAINTi¥s—Ruspon DENTS, ` 

“Timitation Act (IX of 1908); Sch. I, Arts. 128,- tis 
Suit by co-heir for partition of shar é— Limitation: 

FA suit by a co-heir for*a share in the ‘corpus of 
-aù inheritance is governed by Art. 123 of Sch. I of 
the Limitation Act.and not by.Art.144 unless it is 
shown that the person in possession of the inherit- 
ance -was holding it with the consent express or 
“implied ofall thé heirs on behalf ef them all. -[p. 829, 
col. l. 

ante Po Kin v: Maung Shwe By a (1), Maung Tun 
Tha v. Ma Toit, 2 ) and Tok v Ma: Yin, (3). fob 


lowed! 3 








= MAUNG SHWE AN v. MztN@ TOK-PYU. 


“1061. ©, 1927) 


.._ Mr, Ko. Ko, for the Appellants. 7 
Mr. Loo Ni, for the Respondents... <> 
: “JUDGMENT. —The plaintifi-respond- 
‘ents, Maung Tok.Pyu and Ma Me-Ma, are 
_the grandchildren of one-U Kadoot, deceas- 
ed- -by his first wife Ma Gya U. Their 
parents dre dead. Ma Gya-U died many 
years ago and U- Kadoot then - married. one 
Ma Su. By Ma Suhe had three children 
-and-he-died about 25 years. before the 
„present suit was brought.. The respond- 
ents filed a suit for partition” of. his estate, 
.They joined as defendan: ‘3, Ma Su and her 
- children.or grandchildren and others. who 
.are Or have been. in possession of -the estate 
` property. Thesuit was contested by Maung 
Po Sein a son of Ma Su and by: other. 
defendants. -The trial Court gave the 
-Plaintiffsa decree and Ma Su, Maung Po 
Sein and the present two appellants appeal- 
ed tothe District Court but were unsuccess- 
ful, The . original- defendants who - are 
-descendants of Ma Su have not. appealed in 
„this. Court this ‘appeal having been filed 
by, Maung, Shwe An and Ma Zin, who-are in 
+ Possession: of a maor Part the: ae 


“that. ‘the. suit - ‘Was. Pared. m ‘limitation. 
- Both the lower - Courts - have found in 
-favour of theplaintiffs-on this point, but, 
. unfortunately, neither Court: seems to have 
appreciated fully what the Law of Limitation 
on: the-point is., 
- Itiwas-held in the case of Maung. Po. Kin 
Vv. Maung Shwe. Bya: (1), that.. the. appro- 
priate ; ‘article for suits instituted by co- 
heirs for a-share in the corpus of an` inherit- 
ance was Art, 123 of. the Limitation Act, 
This was «based on a previous decision by 
their. Lordships of the Privy Ccuncil in the 
=dase:of Maung Tun Tha v. Ma. Thit (2), and 
othe ruling has:been followed in the caseof 
Ma Tok v..Ma-¥ in. (3).. -It may therefore, ba 
taken as settled law that crdinarily such 
-a guit -a8 -the present is governed by the 
5 Laka of’ Art. 123 of the Limitation 
ct. - 
-~ Ag ‘pdinted out by Eerie, J., in 
‘Maung Po Kin's case (1), however, there isan 
exception in a case where the co-heirs in- 
cluding the plaintiff claimirg a share have 


Š pw 76 Ind.’Cas. 855; 1 R. 405; A.-I. R. 1924 Rang. 


5 38 Ind. Cas. £09; 9T5.-B.R. 56; 19 Bont. L. R 
204: 15 A. L. J. 96; 32M. L. J. 71; 21 M. L. T. 97; sie 
"W.N. 521; 440. 379; 26.0. L. J, 169; 10 Bur, Li T. 138; 
“44 1. A42 (P.O). 

(3) 92 Ind. Cas, 489; 3 R. 7177A. L R. 1925 Rang.. 228, 
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gone into : possession.- “and” ‘the ~ plaintiff is 
subsequently. ousted and refused his share. 
Similarly, if the heirs- agreed amongst. 
themselves that one of the heirs should 
hold the whole estate on behalf of -them all, 
they might then sue fora distribution of 


the estate and claim thatthe provisions of. 


Art. 1420r Art. 144 of the Limitation Act 
applied., But; unless it. can be :shown-that 
whoéver holds the. - “property is holding it 
-with the consent, expressor implied of all 
the heirs on behalf of them: all-then the- 
Articlé applicable is Art. 123.- The Courts 
below have found- that. the defendants 
did- not establish the- 12 years’ adverse 
possession oftheland; but they assumed that 
the Article applicable was, Art.144, If Art. 123 
is applicable then it is quite clear thatthe- 
suit has long-- been barred by limitation. 

The questidn for decision, therefore, is” 


whether after the death of U Kadoot the - 


land has been held by Ma Su or anyone else, 
jointly .on béhalf of all the-heirs recognisin g: 
their claims as" “heirs. The. ‘dpeoendants of 


the, cass and: that: the suit, was barred]. - 
iAy y: A Blt 58h <: Decree: fer aside. o 
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-LAHORE HIGH COURT. ER 
` Oyn. ‘Reviston Petition No. 1974 ‘OF: F927- = 
i: — November 7; 1927. 
Present:—Mr. Ji usticé Dalip Sin ih. - 
ALLAH DITTA: AND astani PEAN 
a Sanan a 


“sa MB ee re 


“ite Roonaan STATE (WORTH. i 
* WESTERN RAILWAY) ror INDIAS 
THROC eH: -TEE COLLEGTOR or o RAT 


° “DEFENDANT— RESPOND 
“Railways Act (LX of- Wi 8, 25; "Soh. Th ol. (@— 


ALLAH: DITta-9: SHoRRTARY OF ‘STATH TOR ÍNDIA. 


$99 
“Gold manufactured or cunmanufaettired,” whether 
ingludes* sweepings “from? goldsmith’s : ‘shop—Pinjab 
Courts Act (VE of 1918), s. -Biror i Jaw Revisión 
~Initerferente. Eo 

‘Sweepings : and; gatherings. trom, a: -goldamith's. 
shop, from. - which gold -iş separated.: do; not come, 
ca Seh.” i, “ay IOE of the “Railways. “AGt. Ip 830; 
col. I 

‘A mêre erřor tt law is‘ no Erana) for revision} 
[ibid] =*- i 

Petition - for revision: of théerdécree. of ihe 
Senior Subordinate Judge, Gujrat, «dated: 


.the 19th Pebruary,-1!27;..reversing -that -of 


the:Subordinate Judge; Fourth-Class; Gujrat, 
dated the -22nd „December, 1926. ==; 

Mr. Azim Ullah, forthe Patitioners. ei 

Mr, C. H; Carden Noad,Government, Ade. 
vocate; for the Respondent. .- eee f 

JUDGMENT. =The plaintifis consiga- 
ed- three bagszof „niara ati; Ludhiana -for: 
Gujrat. -r | Two, bags were, „duly delivered; 
the hird is -alleged to-pe lost- -throughs the- 
negligence -of the defendant; the -North 
Western: Railway. ~The, plaintiffs.. claimed~ 
the. price of the: bag-.. . The only-- -plea-of the. 
Railway that need concern.us in‘this. reyi-- 


one: N 


= sion is the qüestion ; :whether niara. ‘cemes- 


within: the excepted: articles. -giyer in Reh; 
I,..cl:.(a):0f - the: ‘Railways : Act: Ifisit dees” 
then .:.the- :plaintifis’. Buit ;must->fail, as- 
> held by. the Jearned Senior: Subordinate. 
Jud ge‘vinz-appeal. sites s'does; Rot: the 
" ‘Dlaintifie’. -claim --sueceeds; as: held by the: 
learned.;-trial:; Gourt originally; Wiara 
has: been stated by-both:Courts. toabe sweep- 
ings.and, gatherings; from: 3a .goldsmith’s: 





shop. from, -which:-gold - is; separated: iby, 


Niarias who. make. .a-profession of this-kind- 
of! -thing... Phere: can þe no 2doubt:,athat: 
niara: ordinarily: contains,some, gold mixed: 
with. ‘a good deal; of: -rubbish such: as dust» ` 
etc. --The, question :is-whether it- can: -be, 
said:to.be. gold: manufactured  orsunmanu-” 
factured:,. Thes rulings: cited-by. the-learned: 
Senior ‘Subordinate J udge;have admittedly; 
xo. bearing = on- „the point. a Firm Kidar, 
Nath: Rajnarain yV. East c Indiana Rys A)p 
Saminadha: Mudali v, South Indian Ryn Qo: a 
(2) and Lakhmidas Hirachand- y; Great 
Indian:Peninsula Ry: Co. (8) have” “been 
cited, before. me to show that-whether: niara 
is or isnot gold ete. depends’on thé® “pYO%, 
portionate value ofthe gold and silver in 
it. The argument is thatas all the rest of 
the rubbish is of no value and only value 
of the niara is due to the presence of the 


(1) 74 Ind. Cas. 309; 45 A. 453; 22 A, L, J. 351; AI 


923 All. 538. 
i 2) 6 ML. 420; 2 Ind. Dee, & B.) 572, 
5 3)4 B. HO, R 129, 
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gold and silver in itthe mere fact that 
gold and silver is mixed with a lot of 
rubbish does not mean that the article 
ceases to be gold and silver. The form: of 
6. 75 of the Railways Act is also referred to 
in this connection. Hast Indian Ry. Co. v. 
Changa Khan (4) is cited by way of 
preliminary objection that the finding isa 
finding of fact and, therefore, is not open to 
revision. 


MARSHA MAL-DAYAL DAS V. MUHAMMAD JAMIE, 


I have given much thought to the matter ` 


which does not seem to me to be free from 
difficulty. One way of looking at itis that 
the mere concealment or placing of pieces 
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LAHORE HIGH COURT. 
Oivit Revision Petition No. 346 or 1927, 
` November 18, 1927. | 
Present:—Mr. Justice Zafar Ali, - 
Fira Known as MAHESHA MAL-DAYAL 
DAS TrrovGH SALIG RAM—PuaintirF— 
s PETITIONER - . 
versus 
MUHAMMAD JAMIL—DEFENDANT— 
RESPONDENT. 


Provincial Small Cause Courts Act (IX of 1887), 
s. 17—Setting aside ex parte decree without deposit or 


. security, legality of—Dismissal of suit.on date on 


. of gold and silver in a mass of rubbish. 


. does not take the complete parcel out of the 
provisions of s. 75. The other way of 
looking at it is that when a mass of material 
is collected which may contain some gold 
and silver which could only be extracted 
by anelaborate process whether physical 
or chemical it can hardly be said that the 
complete parcel is gold and silver. As 
- regards the preliminary objection as to 
whether this is a question of fact or not, no 
| doubt if the proper test is applied then the 

more fact that the Court errs in applying 

the proper test would not make the pointa 
question of law or a ground of revision but 
the difficulty comes in deciding whether 
the Court has or has not applied the proper 
test, It is not very clear what test the 
learned Senior Subordinate Judge applied 
but as far as can be made out, he seems 
to have accepted the first view that I have 
put forward. Hach case, however, has to be 
judged on its own circumstances and on the 
whole I am of opinion that niara does not 

come within the meaning of Sch. II, cl. (a), 

At the same time at best this could only be 

held to be an error of law on the part of 

the learned Sefiior Subordinate Judge and 

I do not see that I can interfere in revision 

on this ground. I, therefore, dismiss the 
. revision but I make no order asto costs 

which parties will bear themselves 
throughout. 
R. L. Application dismissed. 
(4) 28Ind. Oas. 245; 420, 888 at p. 895; 19 0. W. N, 
1034; 22 O. L, J. 212, 


` 


which case is not fixed for hearing, legality of. 

The provisions of s.17 of the Provincial Small 
Cause Courts Act are imperative and it is not com- 
petent to a Court to set aside an ex parte decree in 
a.Small Cause suit if the defendant fails either to 
deposit the amount under the decree or give security 
for its due performance’ i 

An order dismissing a suit for non-appearance of the 
plaintif ona date to which the case was not posted 
for hearing is ultra vires and illegal. 

Petition for revision of the order of the 
Subordinate Judge, First Olass, Chunian, 
District Lahore, dated the 10th May, 1926. 

Mr, Harcharan Das Kumar, for the Peti- 
tioners. — 

Mr. Asghar Beg, for the Respondent. 


JUDGMENT.—The facts that need be 
stated in connection with this application 
in revision are briefly as below:— 

The plaintiff-petitioner having obtained 
an ex parte decree the defendant applied to 
have the decree set aside but he did not 
deposit with the application the amount due 
from him under the decree, nor gave se- 
curity for the performance of the decree as 
he was bound to do under s. 17 of the Small 
Cause Courts ‘Act, the suit having been 
decided by a Judge of the Court of Small 
Oauses, The Judge, however, did not 
notice this omission and issued a notice to 
the plaintiff. A copy of the notice was affix- 
ed on his door on the llth March, 1926, 
when he was absent from home but his 
wife wasat home, He did not turn up and 
eventually the application was accepted and 
the ex parte decree was set aside and at the 
same time the suit was dismissed because 
the plaintiff had notappeared. Itis clear 
that the order dismissing the suit was ultra 
vires as the date on which it was dismissed 
was not the date fixed fer hearing it. Se- 
condly, the proceedings on the application 
for setting aside the ex parte decree were 
also ultra vires because the defendant-ap- ` 
plicant had not complied with the provisions 
of s. 17 of the Small Cause Courts Act. ° 

I, therefore, accept this application for 
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revision and set aside both the orders and 
restore the original order granting -ühe 
plaintiff and ex parte decree. No order as to 
costs in this Court: 


R. L. Application accepted. 
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OUDH CHIEF COURT. 
First Orvyit APPRAL No. 34 or 1927. 
December 6, 1927. 

Present :—Sir Louis Stuart, KT., 
Ohief Judge, and Mr. Justice Pullan. 
BISHUN DAYAL AND ANOTHER— 
PLAINTIFFS— APPÊLLANTS 

versus | 
GAYA PRASAD AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 

Vendor and purchaser—Agreement by purchaser to 
discharge prior encumbrance—Breach of agreement— 
Damages—Liability of purchaser's representatives— 
Contract Act (IX of 1872), s. 87. 4 
. The plaintifis whose properties were under a mort- 

gage sold half of the same to the defendants’ father. 
The latter agreed as part of the consideration to 
discharge the prior mortgage and free the plaintifs’ 
half share from the encumbrance.- He failed to do 
so. The morigagee sued for foreclosure and the entire 
property was foreclosed. In a suit for damages by 
the plaintiffs: 

Held, (1) that there was a breach of contract 
on the part of the defendants’ father and that 
the defendants, as his legal representatives were 
liable to pay damages forthe same; jp. 833, col. 1.7 

(2) that the amount of damages was the value of 
the half of the properties which the plaintiffs lost 
under the foreclosure decree. [p. 833, col. 2.] 

First appeal against the decree of the 
Subordinate Judge, Kheri, dated the 28th 
_ February; 1927, . , 

Messrs. Bisheshar Nath, Ali Zaheer and 
Radha Krishna, for the Appellants. 

Messrs, A. P. Sen, M. H. Qidwaiand S. C. 
Das, for the Respondents. 

JUDGMENT.—This is a plaintiffs’ 
appeal -against a decree of the Subordinats 
Judge of Kheri, dated 28th February, 1427, 
dismissing the plaintiffs’ suit. The facts 
of thesuit out of which this appeal arises 
are comparatively simple. The plaintiffs 
together with their deceased brother Janki 
Prasad, to whose property they have sue- 
eeeded by survivorship, were originally the 
owners of a 10-biswas sharein the village 
of Pasgawan together with 19°12 acres of 
under-proprietary lang. They had borrow- 
ed money on security of their landed pro- 
perty. Amongst other liabilitiesthere were 
.two liabilities to a certain Musammat 
Bilaga Kalwarin of Tarwar. They had exe- 
puted in her favour on the 29th June, 1914, 
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a registered dead of mortgage “by condi- 


` tional sale ofthe whole of this share of 10- 
of 19°12 acres of ` 
under-proprietary land in consideration of . 


biswas and the whole 


Rs. 6,000. That deed bore interest. On 
the 6th January, 1917, they borrowed a fur- 
ther sum of Rs. 300 from the same mort- 


gagee on interest, and executed. a deed ` 


of further charge for which the same pro- 
perty stood security, In the year 1918, 
the present plaintiffs (Janki Prasad having 
died) entered into a transaction under 
which they wereto clear off their liabili- 


ties and receive a substantial amount in 


cash by selling half the property in ques- 
tion. They entered into this transaction 
with Lallu Ram, the father of the defend- 
ants-respondents. On the 22nd February, 
1918, a registered deed of sale was execut- 
ed, by which they transferred-to Lallu 
Ram ashare of 5 biswas, and half.of the 
19:12 acres of under-proprietary: land in 
lieu of the following consideration. Lallu 
Ram agreed, that he would satisfy the deed 


of mortgage by conditional sale register-. 


ed on the 7th July, 1914, and the deed 
of further charge registered on the 8th 
of January, 1917, which were held by 
Musammat Bilasa. In his deed it was cal- 
culated thatthe amount due in respect of 
these two liabilities was on the date of the 
execution of the deed Rs. 7,685-5. It is 
elear to us upon our construction of the 
deed that it was not intended simply to 
write off Rs, 7,685-6 in respect of. this 
portion of the transaction, but that Lallu 


- Ram agreed that he would satisfy the 


amount dueon these two deeds. If he 
paid up the money at once, Rs. 7,685-6 alone 
were due, butif he delayed in the payment 
of the amount necessary to discharge these 
liabilities they increased dail} by the ad- 
dition of interest. This is the first lia- 
bility which Lallu Ram underteok—the lia- 
bility to satisfy the deeds in favour of 
Musammat Bilasa and toclear the whole 
of the 10-biswas share and 19°12 acres of 
under-propristary land which were encum- 
bered by these deeds, It is to be noted at 
the beginning, that neither Lallu Ram, 
nor his sons after his death ever carried 
out the undertaking to satisfy those claims, 
There was further an amount due to Jag- 
damba Prasad of Rs. 1,515-10 upon a deed 


of the 12th of August, 1915, and an amount | 


due to Kirpa Dayal of Rs. 472 ona deed 
of the 12th July, 1926. Lalli Ram under- 
took tosatisfy those afnounta, He did sg 
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satisfy thêm ‘and-cleated: off the lability. 

in: respect of: those . deeds. “In addition 
_ Lallu: Ram: paid :the -vendor-Rs 500 before 
, the date of registration; -Rs..- 7,827.. were 
paid by him at. the- time .of ‘registration. 
` Eallu Ram, agreed to pay Ks. 2;000 to the 
vendors ‘after, registration.. It is admitted 
- that he paid that amount... Thus in aetual 
payment: of. :cash and: in: paying -off. Jag- 
damba Prasad. and Kirpa Dayal Lallu -Ram 
expended ..Rs:`12,314-10; - He : should -havé 
paid: Rs:.,7;685-6 as soom .as the deed ‘was 
executed to:-Musammat-Bilasa, - but he did 
not ‘do so. If:he,had paid. that-Rs..7,685-6 
to: Musammat::Bilasaon. the . day- that -the 
deed: -was registered -he:would.have expend- 
ed: Rs- 20,000 in.all; which was the price 
fixed for the. sale -of the: 5-biswas shareand 
half:the:.19°12-.acres -of, under-proprietary 
land. We.should,-note; hers :that- it was 
to::the obvious: adyvantage-of, Lallu: Ram to 
pay rof Musammat, Bilasa.; as Boon: .a3 -pos= 
sible, for. by paying: her .off:he, not-.only 
Gleared thé..5.bigwas share . and, the under: 
proprietary: land. which. the.. vendors... had 
retained,. but: the:5 biswas, share and the 
‘ under-proprietary:-land which: he. had-pur- 

chased.: For; reasons: - which -have-not.been 
- explained;: and’ which; are.very difficult, .to 
Surmise;although he-had expended acon; 
< giderable-amount.of money in-the purchase, 

-he omittédito pay a-little more than a half 
of:wHat he:had originally,expended in order 
to: make -his.title secure. - He-:died-about 
February 1920, having done ; nothing . to- 
satisfy: the -amounts ..due:. to. Musammat 
Bilasa:’ -In,1924; Musammat - Bilasa.institut- 
ed å. suit: on-the-deeds: already. mention»; 
ed. for the-foretlosure .of the ,whole.of the, 
10-biswas ‘share «andi: ‘the, 19°12 acres ~of- 





, parties. both‘: ,the:,plaintiffs-appellants.-.as, 


n. and owner-, 


now ‘passed. into:;the. possesgio 
ship -of : Musammat; Bilase 





- The  plaint; 
iffs-appellants- -theni filed; --the, suit out.. 
of which-.this: present ‘appeal.bas: arisen: 
against.the défendants:respondents demand-., 


ing compensation -fråm -them -owing -to.. 


bisan Davai v, bata Prasad. 


-Jand;.,. She- -joined -as, - 
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the failure to satisfy the- liabilities to; 
Musammat Bilasa. which. had, been under; 
taken for good consideration by their father, . 
Lallu Ram. The defendants respondents. 
in their written statement asserted that 
the sale-deed in favour of their father con- 
‘tained many mis-statemehts and falsehoods. 
They stated thatit was the real intention 
of the parties that the liability to satisfy 
Musammat-Bilasa: should remain .with the 
vendors, .that Lallu Ram-had never,under- 
taken this liability butthat it had been 
falsely ‘stated in his; deed: that. he. would 
undertake. it;: inorder that the amount of 
Rs. 7;685:6- should be added fictitiously to - 
the purchase-money. so :that.intending pre- 
emptors might be defeated. The-Court be- | 
low has rightly. held:: that: oral: evidence 
could not.be. produced-to.vary..the terms 
of this -written- agreement‘ and it has aleo 
‘rightly held that there is nothing to justify- 
aconclusion: that the salé-deed' of the:22nd., 


` February,:,1918; contains . othér. than a 


‘ genuine -statement -of what occurred ‘at the: 
period. ‘These conclusions have not ‘been, 
contested by thé. learned’ Counsel whiovhas « 
represented the defendants-respondents,. We- 
thus.:haveit-that Lalli Ram actually paid. 
Rs. 10,327 in cash to the vendors,-that“he 
paid “off liabilities. dae. from the vendors. 
amounting to- Rs,-1,987-10 and we find, on our’. 
construction of the-document,: that he ag.: 
reed to pay off everything due to Musaimmat., 
Bilasa in:respéct’ of the:amounts due on the’ - 
desd -of -mortgage.by. conditional sale and 
the..deed, of further charge; ..His undertak~:. 
ing in the last respect wasa contract to pay: 
these amounts. , The -figure.of Ra..7,685-6 
set aside for, the purpose was an estimate; 
(and: probably. a: correct estimate) .of,. the. 
amount that was necessary..for the satisfac-; 
tion.of those liabilities; if the payment, had 
been made.. ab once. .. We have no_hesitation.. 
in finding. that Lalu. Ram , undertook =t0- 
satisfy Musammat-Bilasa.and that his-under-, 
taking to, satisfy. Musammat, Bilasa formed., 
a.portion of the consideration .for. -which, 
the. transfer, byn, Sale: was, , made in -bis 
fayour.. We. can -now approach the ;dedi=i 
sion ofthe leaned trial Judge.. He, hag. 
arrived. atthe conclusion.that.the. plaintifig- 


appellants rare, entitled: to. nothing... He. - 


bases. this. conclusion, <00- .the-- following-- 
reasoning. -He:says:that the defendants-re-., 
spondents’.father had -parted-.with-a conss 
siderable amount. of money. ambuning ' to, : 
‘Rs, -12,314:10 and now. that the. whole-%of- 
the. property hag: been foreclosad-they haye: =~- 
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- , that it will be most unjust and inequitable, 
~ if in those circumstances they have to pay 
anything more. He considers further that 
the plaintifis-appellants were guilty of con- 
tributory negligence, because after. the 

- foreclosure decree had been passed against 
them and the respondents jointly they did 
not themselves satisfy it. We are unable 
to accept the reasons which appealed to 
the learned trial Judge. He has complete- 
ly ignored the facts that Lallu Ram had 
contracted to-pay off Musammat Bilasa in 
full, and that if Lallu Ram had observed 

‘his contract, the plaintiffs-appellants would 


have retained the 5-biswas share and the - 


;moiety of the under-proprietary land which 
.they had notsold free of ail incumbrances. 
As aresult of Lallu Ram’s breach of con- 
_tract the plaintiffs appellants have lost 
“that property. Thelearned Counsel for the 
defendants-respondents did not attempt to 
support ihe decision of the learned trial 
‘Judge upon the reasons advanced by him. 
He has further admitted that Lahu Ram 
‘committed a breach of contract.. He has ad- 
mitted that Lallu Ram made a contract and 
“that that contract has been broken ; but he 


has argued upon a point, which -was not- 


previously raised, that his clients,.as the 
soos of Lallu Ram, are not’ liable to pay 
. damages in respect of the breach of the 
“contract which their father made. We 
‘must decide against him upon that point. 
The promise made -by Lallu Ram bound 
his sons when Lallu Ram died before per- 
‘forming it. No contrary intention appear- 
ed from the contract. The law on the 
‘subject is wall-known.- It is contained in 
India in the provisions of s. 37 of the 
Indian Contract. Act (IX of- 1872). This 
‘much is-clear. Lallu Ram undertook to 
‘satisfy the claims of Musammai Bilasa, and 
because he had undertaken this liability in 
‘addition to. satisfying other liabilities and 
‘paying..certain sums of money he obtained 
certain property, The defendant-respond- 
‘ents, as his heirs, continued tohold and 
enjoy that property. At-the time that their 
father died, Musammat Bilasa’s claims could 
still have been settled.- They remained 
opsn to settlement -until the enforcement of 
the final. foreclosure decree... The defend- 
. pats-respondents are clearly- liable for 
damages now that the contract has been 
finally broken by the passing of the pro- 
-perty* into the hands of Musammat Bilasa 
under her decree, _ Fine Fe Gy +s & 
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got nothing for that money. He considers - 


‘school master. 
' this thathe has obtained certain under- 


“is all. 
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The only question which wemains for us 


. now to decide is the question of damages. 
We are satisfied that thera has been a 
. breach of contract and that the defendants- 


respondents are responsible for paying 
damages on hat breach of contract to the 
plaintiffa-appellants. The learned Counsel 
for the defendants-respondents’ has pointed 


-out to us that the learned trial Judge had 
formed the view thatthe plaintiffs appel- 
lants had deliberately avoided satisfying 


the foreclosure decree because they: had 
formed a sinister plan, that after the décree 
was passed they would put up aclaimant 
fictitiously to recover the property by 
means of a pre-emption suit, and that, hav- 
ing at the same time recovered ‘large 
damages from the defendants-respondents 
they would bein a better position, than 
if they had satisfied -the foreclosure decree 
themselves. The learned trial Judge 
based this conelusion upon the evidence 
of a school master of Pasgawan called 
Bansgopal. This man calls himself a 
“ dJecree-holder ” in addition to being a | 
He apparently means by 


proprietary rightsin land undera Settle- 
ment Court decree. He is a neighbour of 
tha defendants-respondents and a great 
friend of-theirs. He pays a. portion of his 
rent to them and is distantly connected 
-with one of them by marriage. His state- 
ment upon ths point is vague to a degrée, 
It refers to a-conversation which.he alleges 
had taken place two years before in 
Pasgawan. According to the note-of evi- 
dence of this conversation the defendant 


‘No. 1 told the plaintiff No, 2 to try -to 


manage for money for the foreclosure suit. 
The plaintiff No. 2_said in’ reply that he 
could not get money. althowgh he tried for 
it. The plaintiff No, 2 also said that he 


‘would take property by means of a pre- 


emption suit through his relation, That 
Although the learned trial: Judge 
heard ths evidence and we have not had 
that advantage, the- evidence in question. 
is so scanty and so flimsy that we are 
not disposed to attach the slightest value 
to it. The scheme which the learned trial 
Judge believes existed appears. to. us 
fantastic. According to this scheme the 
plaintifis-appellants were in hopes of extract- 
ing large sums of money from the defend- 
ants-respondents (who on this witness’s own 
showing could not find Rs. 12,611-11-5 
with which to satiafyethe foreclosure decree) 
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. and then hoped ‘subsequently to get the 


$ 


property back by a fictitious pre-emption 
suit filed through one of thair relations. 


_If the plaintiffs-appellants had had such 
. financial dreams it would appear to have 


-been easier for them to exchange those 
dreams for the solid reality of selling in 


‘conjunction with the defendants respond- 


entsa portion ofthe mortgaged property 


Jin order to pay off the foreclosure decree. 
-What appears to us to have happened was 


“this. 


The plaintiffs-appellanis and the de- 
fendants-respondents were alike singularly 
lacking in business sense and in business 


-capacity. They have allowed a valuable 
-property to go out of their hands owing to 


their inaction and incapacity. But the 
fact remains thatthe defendants-respond- 
ents were under the liabilisy to pay. off 
Musammat Bilasa. They were bound by 
a contract so to pay her off. They did 
not pay her off. However foolish the 
plaintifis-appellants may have been, the 


defendants-respondents committed a breach 


of contract and are liable for damages, 


What should be these damages? Clearly ` 


by their omissions they have deprived the 
plaintifis-appellants of a 5-biswas share and 
a -certain.amount of under-proprietary 
land. Fer an exactly similar share their 
father paid Rs. 20,000, Arguments have been 
addressed to us to show that as the land 
revenue upon the share was only Rs. 90 
the property could not possibly have been 
worth Rs.: 20,000; but thoss arguments 
have little, ifany, force. The land revenue 
as fixed at the last Kheri Settlement was 
sometimes very low, and even the recorded 
figure of rentals is not always reliable. 
This much we know. Lallu Ram valued 
the share at Rs, 20,000, The defendants- 
respondents lave produced no evidence 
worth consideration to show that it is 
worthless. In these circumstances “we 
consider that the plaintifis-appellants are 
entitled to Rs; 20,000. We accordingly 
allow thisappeal and grant the plaintiffs- 
appellants a decree against the defendants- 
respondents for Rs, 20,000 with full costs 
of this Court and the Court below. We 
see no reason to allow future interest. 
"A. N, A, Appeal allowed, 
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LAHORE HIGH COURT, 
MISOELLANEOUS First Civin ArrraL No, 1294 
oF 1927. 

November 15, 1927. 

Present:—Mr. Justice Tek Chand. . 
SANT SINGH AND aNoTHER—SEcOND Parry 
—APPELLANTS 
versus 
LAL CHAND—First Party— 


RESPONDENT. 

Hindu Law—Guardianship—Mother's right to 
appoint guardian by Will—Evidence—Expert evi- 
dence—Report, admissibility of — Examination of 
expert, necessity of. 

Under Hindu Law a mother has no power to- 
appoint a guardian of her children by meansof a 
Will. [p. 835, cols. 1 & 2.] 

The report of an Expert’ on similarity of thumb 
impression is not admissible in evidence unless he 


- has been examined in Court or on commission. [p. 


835, col. 1.] 

Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Rawal- 
pindi, dated the 23rd March, 1927, 

Mr. Amar Nath Chona for Sardar Mehtab 
Singh, 8. B., for the Appellants. 

Mr. Ram Lal Anand, for the Respondent. 

JUDGMENT.—This is an appeal un- 
der s. 47 of the Guardians and Wards Act, 
preferred by one Sant Singh against an 
order passed by the Senior Subordinate 
Judge, Rawalpindi, under s. 25 of the 
Guardians and Wards Act, directing the ap- 

ellant t> make over Musammat Harnam 
aur, minor, to Lal Chand respondent, 


-who has been duly appointed guardian -of 


the person and property of the aforesaid 
minor by order, dated the 15th August, 1925, 


-The relevant facts are these: — 


One Atma Singh, who was a Brahmin by 
caste and a garanthi by profession, died 
many years ago leaving him surviving a 
widow Musammat Harbans Kaur and a 
minor daughter from Musammat Harbans 
Kuar, named Musammat Harnam Kuar and . 
also two sons Mohan Singh and Sohan 
Singh, minors, from a predeceased wife, 
In March, 1923, Musammat Harbans Kuar 
died and on the 19th of April, 1923, Lal 
Ohand, respondent, filed an application for 
appointment as guardian of the person and 
property of Sohan Singh, Mohan Singh and 
Musammat Harnam Kaur. This applica- 
tion was resisted by Savaya Singh, Narain 

ingh, Kartar Singh and Harnam Singh, 
who described themselves as members of the 
panchayat of the village and who were 
alleged to be in possession ofa portion of 
the property of the minors, After a lengthy 
enquiry the application of Lal: Ohand wag 
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` granted on the 8th of. Deecmber, 1923, and 
“he was appointed guardian of the person 

and property of all the three minors, z 

The present application was filed in 
“August, 1925, by tal Ohand under s. 25 
stating that the minor girl was in posses- 
sion of one Sant Singh, Khatri, who keeps 
a halvai's shop andisin no way connected 
“with the minor. In defeice Sant Singh 
propounded a Will purporting to,have been 
executed by Musammat Harbans Kaur on 
‘the 24th of March, 1923, a few days before 
her death, whereby she appointed Sant 
Singh as the guardian of the person and 
property of her minor girl. The respond- 
ent did not admit the genuineness of this 
Will. 

Itis significant that this Will was not 
mentioned inthe proceedings, which took 
placein 1923, relating to the appointment 
of Lal Ohandas guardian, though among 
the witnesses, who have now appeared in 


support of its due execution by Musammat- 


Harbans Kaur, are Savaya Singh, ete., who 
had opposed the application of Lal Chand 
at that time, The Will which purports to 
bear the thumb-impression of Musammat 
Harbans Kaur, was sentto Phillaur for 
comparison with certain other thumb- 


impressions alleged to have been affixed by’ 


herin her lifetime, büt the report. of the 
Expert was that the two thumb: impressions- 


didnot tally. This report, however, is not. 
admissible in evidence as the Expert was’ 
Court or on commission. 
and must, theréfore, be left out of consider- 


not examined in 


ation. The oral évidence .öf the scribe and 
the witnesses who stated- that Musammat 


Harbans -Kuar had affixed her thumb-im- 
pression.on the document in their presence, . 
isinterested and has been rightly rejected : 
by the learned Subordinate Judge. There - 


is nodoubt that themembers of the so-called 


panchayat having failed in their attempt- 
to oppose Lal Chand’s application for- 
appointment as-guardian, have in: collusion: 


with Sant Singh subsequently prepared 


the Will witha view to retain the girlin- 1 


their possession. I agree with the lower 
Oourt ih holding that the appellant has 
failed to prove tae Will as having been 
executed by Musammat Harbans Kaur. 


.Mr, Amar Nath Chona for the appellants |. 
concedesthat even 1f this Will were genuine, - 


Sant Singh would not bea testamentary 
guardian of Musammat Harnam Kaur, as 


wader Hindu Law the-mother has got no - 
a, at power to appoint a guardian of her children 
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by means: of a Will. The @ppointment of 
the respondent as guardian was, therefore, 
not contrary tos, 7 of the Act. l 


Mr. Chona contends that the appoint- . 


ment of Lal Chand was improper and was 
made without proper enquiry. Lal Chand 
was, however, appointed guardian as far 
back as December, 1923, and no appeal 
against that order was lodged. Nor has 
‘Sant Singhor any other person taken any 
steps to have Lal Chand removed from his 
office as guardian under s. 39. I cannot, 
therefore, re-open that matter in these pro- 
ceedings. ee 

The sols point before me is whether any 
valid reason has been shown by Sant Singh 
against the order of the lower Court direct- 
ing him to make over the girl to the duly 
appointed guardian, Lal Chand. Mr, 
Chona is unable to suggest any such reason 
and I see no reason why the ordinary rule 
should not be followed in this case and the 
minor allowed to remain with an irresponsi= 
ble stranger like Sant Singh. i l 

The appealis devoid of all forte and I 
dismissit with costs. i 

E L, 


` Appeal dismissed, ea 


. PATNA HIGH COURT... ~ 
SzGonp O:vit APPEALS Nos, 398, 421 AND -- 
a - 454 og 1925.. 2. 7° 7. it 

- November-7, 1927. E 

Present:—Mr. Justice Das . - 
_ and Mr.Justice Wort, - 
RAMDAS SINGH AND oTHErs—APPELLANTS . 
, versus SA > I 
RAMPUKUR SINGH AND OTHHRS— 

4 - RESPONDENTS, ME 
Co-sharers—Suit by co-sharer for his ehare of ren 
— Other co-sharers, whether necessary parties. : 
A co-sharer isnot entitled to maintain a suit for 
his share of rent unless he makes the-other cos 
shazer-landlords parties to the suit in the absence of a’ 
contract, express or implied, by the tenants to pay. 
the plaintiff's share of the rent separately. [p. 838, col, 


Second appeals against’ a decision of the 
District Judge, Saran, dated the 26th Janu- 
ary, 1925, confirming that of the Munsif, 
Chapra, dated the 12th July, 1924, - 

Messrs. Sambhu Saran and B.P. Sinha, 
for the Appellants.. `. ` i 

Mr. Harnarayan Prasad, for the Re- 
spondents. ` ssi 

_. - . JUDGMENT. : 

Das, J,—These “analogous appeals arise 4 
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-out of certai rent suits. Second Appeal 
. No 398 of-1925, Second Appeal Ne. 421 
of 1925 and Second Appeal No. 454 of 1925 
. areon behalf of the tenants: Second Appeal 
-: No 420 of 1925, Second Appeal. No. 460 of 
- 1925 and Second: Appeal No. 461 of 1925 are 

on behalfof the landlords. In my opinion 
_the appeals on behalf of-the tenants must 
. Bucceed, 

The plaintiffs ‘are co-sharer-landlords; 
„the: other co-sharer-landlorda have not 
‘been made parties to these suits either 
:as plaintiffs or. as defendants, Itis not 
alleged in the plaint that shere was a 
-gontract, express or implied, by which the 
~tenants undertook to pay: the plaintiff his 
‘share ofthe rent separately. It has been 
--held that-in the absence of sucha -con- 
„tract a ~co-sharer is .not entitled to’ main- 
tain a suit for hisshare.of rent unless he 
„makes the co-sharer-landlords parties to 
the suit... The learned Judges in the Court 
below. have taken - the view that as. Ram 
Das Singh, one of. the co-sharer-landlurds, 
“who is also: a tenant, made up his mind 
to keephis collection separate, the plaintiff 
was -entitled. to: maintain a suit for his 
share of the rent. Butthis is an errone- 
ous view. It was- necessary for the 
plaintiff to establish that the tenants agreed 
topay rent separately to the co-sharer-land- 
lorda: tar ein che ee 

I would ‘allow Appéals | Nos. 398, 421 and 
454 of 1925,-- and dismiss the rent’ ‘suits 
with costsin all the Courts. It follows 
that Appeals Nos. 420, 460 and 461 of 1925 
must be dismissed with costs, There will 
be three sets of costs payable, to each set of 
tenants, ` mits oh 

Wort, J.—I agree, - - ; 

ANAT | Appeal allowed. 


pume 


CALCUTTA- HIGH COURT. 
APPBALS FROM APPELLATE DECREES Nos. 1159 
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* - Chief Justice, and Mr. Justice 
as ` Mitter. re 
. Srimati SIBA KUMARI DEVI - 
i — PLAINTIFF— APPELLANT i 
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DOSHI GHOSAIN—Dzrenpant— 
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Bengal Tenancy Act (VII “of 1885), s, 105 (1)— 
Application for gettlement of fair'rent—Impleading of 
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parties after two months from date of publication of 
Record of Rights, legality of—Application against some 
of co-tenants—Remand for impleading all, propriety 
of. 
Tt ig not necessary for the landlord or the tenant 
in making an application under s.105 (1) of the 
Bengal Tenancy Act to nameany person. It is only 
necessary to indicate the holdings in, the record in 
respect of which a settlement of fair and equitable 
rent is sought. An application under -the section 
which is filed within two months of the final publi- 
cation of the Record of Rights is not, therefore, barred 
even though a person interested in the tenancy is 
ee only after the expiry of two months. [p. 837, 
col. 1. : 

Birendra Kishore Manikya Bahadur v. Ambika 
Charan Dutta Mazumdar (1), followed. i 

But where a landlord fights out the matter in the 

presence of one only’ of several co-tenants and his 
application is ultimately dismissed on the ground 
that such an application must be brought against all 
the joint tenants, it isnot right to remand the case 
in order that the other joint tenants may also. be 
impleaded as parties. [p. 837, col. 2.] 
< The heirs of a deceased recorded tenant can be 
impleaded as parties to such an application even after 
the expiry of two months from the date of the final 
publication of the Record of Rights. [ibid.] 
“ Appeals against the decrees of the Dis- 
trict Judge, Nadia, dated the 15th Decem- 
ber, 1924, affirming those of the Assistant 
Settlement Officer, Krishnagar, dated the 
26th September, 1923... ` > Se 

Dr, Sarat Chandra Basak, Babus Mritun- 
joy Chatterjee, Urukram Das Chakravarty 
and Raima’ Prosad’ Mookerjee, forthe Ap- 
‘pellant. _ ion oe Pak tee, Sin te 
.. Moulvi Mahammad Syed Nasim Ali, ‘for 
the Respondent in No. 1159 of 1925, ` - 

Babu’ Nirod Bandhu Ray, for the Re- 
spondent in No. 1161 of 1925. ` ` 

- JUDGMENT... Ki 
. Rankin, C. J.—These are three appeals 
from a decision of ‘the -District Judge of 
Nadia sitting as a Special Judge affirming 
a decision of the Assistant Settlement Offi- 
cer of Krishnagar. : 

In -each of these .cases. the. landlord-ap- 
pellant made an application to the Settle- 
ment -Officer -for a settlement of fair and 
equitable rent. - The application ‘appears 
to be ina printed form and-it is some: 
what difficult to make: sure of the nature 
and exact scope of the claim intended.- to 
be conveyed by it. The body of the docu- 
ment appears to raise every possible claim 
including questions of.excess area of lands. 
However, taking the document as a whole, 
we are not-satisfied. that the only matter 
dealt with. by that application is settle- 
ment of-rent within-the: meaning of tose 
words in-s. 109-A and we are not prepare 
ed to eay-that in these cases there is ng 


. 
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right of second appeal. Accordingly it 


becomes necessary to examine into ths par- 


ticular facts, 


In S. A. No. 1159. it appsars that an. 
application was made within two months of, 


the final publication of the Record of Rights, 
It would seem that the Record of Rights 


recorded the tenancy.in the name of a lady- 


Bhussani. The Record of Rights was finally 
published in November, 1922. On.the 14th 
of April, 1923, the defendant Doshi Ghosain 


was. added as-a party.- It then turned out . 


tliat while she was added as being the 
heiress of Bhussani she was not the heiress 
of but a purchaserfrom Bhussani. In these 


circumstances she set up a defence to say - 
that she purchased a jama. bearing a rental, 


of Rs.. 9-12-9 pies.. The learned Special 
` Judge said that it was unnecessary; to de- 
. cide the. question of fact whether the land 
appertained to. the jama of Rs. 9-12-9 pies. 


The Assistant Settlement Officer having. 


found the-point in favour of the defend- 


ants and.the landlord being desirous of. 


contésting: it-before -the Court the learned 


Special Judge proceeded upon the tting . 


that as Doshi-Ghosain was-brought.on the 
récord onthe J4th of April, 1923, the pro- 
casdings against .ter were out of time bə- 
cause. she was..notimpleaded until after 


two months from the fiaal publication of.. 
the Record of Rights. - It. does not seam to. 


me, that'that view is consistent with -the 
decision of this Court in the case of 
Birendra Kishore Manikya Bahadur v. 
Ambika Charan Dutta-Mazumdar (1), There 
three.J udges of this Court laid it down that 
when 8. 105 (I) of the Bangal Tenancy Act 


speaks of an application it is not necessary - 


for the landlord or- the tenant in making 
the..application to name. any person. It is 
only necessary to indicate the holdings in. 
the- record. in respect of which a settlement. 
of fair and:equitable rent, issought. Ac- 
cordingly there was a perfectly good ap-. 
plication inthis matter brought within the 
two months ‘aud, on the doctrine of that 
case, it appears to me that; this matter 
ought té go back to the learned Special 
Judge, the preliminary objection as to time. 
being overruled, in order that he may 
decide the case upon its merits. The ap- 
DA ae is entitled fo her costs of this ap- 
peal. en : i 

- The next Appeal is No. 1161 and in this 


case, it seems that the original defendant ~ 
(L) 97 Ind. Cas. 142; 43 O. L, J. 591; 31 OW. N. . 


860; A. L R: 1926 Cal, 1937, 
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oz tenant recorded in the Record of Rights 
was Danej Mia. One Jogendra Nath Ghosal 
was brought of the. record by a petition 
filed -after two months from the-date of the 
final publication, namely, on the 16th of 
April, 1923. It turned out-that Danej Mia's 
interest had been sold: at auction, the sale 
certificate being in May, 1922,and.poyses- 
sion is said to have been taken in April, 
1923. In this case, however, it appears that 
although Jogendra Nath Ghosal’s name 
hed been substituted for Danej Mia on the. 
application ofthe plaintiff, Jogendra was 
only one of several persons interested in 
the tenancy. Now, the matter was fought. 
out to a finish in his presence and ulti- 
mately the application was dismissed on the 
ground that such an application must þé 
brought against all the joint tenants. It 
does not seem to me to be right that in 
these circumstances this matter should be 
sent back in order that the other joint ten- 
ants should be impleaded.' If the landlord 
went on against one only, then his advan- 
tage such. asit isin being able to proceed 
under s. 105 must come to an end. She 
must be left to takë such steps by way of 
suits .in Civil Courts as sho may be ad- 
vised, In thesecircumstances, I think, this 
appeal must be dismissed with costs. 

As regards Appeal No. 1160 there it ap- 
pears thatthe recorded tenant: was one 
Nagendra Nath Mukerjee but that by the 
time the final publication took placa in 
November, 1922, this man was dead for . 
about two years., ‘Then an application was 
made on the 18th’of. July, 1923, to bring 
tha present defendant on the record and 
that was refused because it was more than 
two months from the date of the final 
publication. The case seentsto me to be 
governed by the decision of the case of 
Birendra Kishore Manikya Bahadur vy. Am- 
bika Charan Dutta. Mazumdar (1) to which 
I have already referred. As regards this 
matter I think the appeal should be allow- 
ed, the decree of the lower Appellate Court 
should be set aside and the case should be 
sent -back to the Assistant Settlement Of- 
ficer to proceed with the ap plication against - 
the proper parties. The appellant is entitl- 
ed to her costs of this appeal. ion? 

We aasess the hearing feein each case at 
one gold mohur. uo fens : 

Mitter, J.—I agree... ; 


~- Appeals Nos. 1159 and 1160 allowed:.. ° 


ALN. AL 


Appel No, 1161 dismissed, 
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- : MADRAS HIGH COURT. 
Orviz Surt No. 30 oF 1927. 
: October 10, 1927. z 
- Present:—Mr. Justice Venkatasubba Rao. 
M. DURAISAMI IYENGAR amp Brorzurs 
ae ne —PLAINTIFFS 


` 


é i versus 

P, VARADARAJULU NAIDU AND 
NG OTHERS— DEFENDANTS. - < 
 Giwil Procedure Code (Act V of 1908), O.I, r. 8, 
0. XXXIV, r. 1—Mortgage suit—Person claiming 
paramount title already party in another capacity— 
Question of title bound up with other questions—Ad- 
judication of title, legality of—Amendment. 

To a mortgage suit a person claiming an adverse 
or paramount title is not ordinarily a necessary or 
proper party; but this rule is not absolute or in- 
flexible, and in certain circumstances, it may not only 
be proper, but even desirable to implead him asa 
party. [p. 840, col. 1.] 

[Case-law considered.] 

The object of O. XXXIV, r. 1, Civil Procedure 
Code «is to define the scope of a mortgage suit as 
such, thatis of a mortgage suit’ pure and simple 
but this rule is not directed to the question whether 
any cause of action may or may not be joined toa 
claim ona mortgage, and, if it may be joined, in 
what circumstances. [ibid.] ; 

Where in a suit to enforce an equitable mortgage 
by one defendant by deposit of title-deeds standing 
-in ‘the name of another defendant, it was alleged 
that the deposit was made on behalf of both, but 
that other person denied such right and author- 
ity:.to deposit, and the plaintiff thereupon ap- 
plied to amend the plaint so as to include the 
allegation that the properties belonged to the de- 
fendant who deposited the title-deeds and were pur- 
chased by’ him benami in the namə of the other 
defendant: | , 

Held, that, inasmuch as the alleged benamidar had 
already been impleaded as a party to the suit, and 
since the question of ownership as a question of 
fact was bound up with the’ other questions in the 
case, the issue relating to the title of the alleged 
benamidar should be allowed to. be raised and the 
amendment prayed for permitted. [p. 840, col. 2.] 

Application by the plaintiff to amend the 
- plaint. . a. p 

Messrs. S. Doraiswami Iyer and V. C. 
Gopalarathnam, for the Plaintiifs, 

Messrs. D. Adinarayana, N. Babu Rao 
and K. Krishna Swami Ayyangar, for the 
Defendants. . 4 i 

JUDGMENT .—This isan application 
made by the plaintiff for permission to 
amend his plaint. The amendment pro- 
posed affects the 3rd defendant who opposes 
the appliction. The question I have to 
decide is; can the proposed amendment 
be allowed? ; ; 

-I_ shall refer to such allegations, in tre 
plaint as are relevant to the present pur- 
pose. The suit is brought to enforce an 
equitable. mortgage created by the lst 
defendant by his depositing certain étitle- 
deeds, There were dealings between į the 
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plaintiffs’ firm and the Ist defendant's firm - 
and in-the course of those dealings the 
latter executed promissory notes in favour 
of the former. About the month of Decem- 
ber, 1925, there was a sum of a little over 
Rs, 12,000 due to the plaintiffs and it is | 
alleged that the 1st defendant then deposit- 
ed with them title-deeds of. properties 
mentioned in Schs. B, O and D to the plaint 
with a view to create an equitable mort- 
gage over them. Although the deeds were 
deposited by the 1st defendant it is alleged 
that he represented that he was making the 
deposit both on his own behalf and on be- 
half of the 3rd defendant who was -de- 
scribed as his adoptive mother. The pro: 
perties mentioned in Sch. B stood in the 
name of the 3rd. defendantand the plaint 
alleges that the Ist defendant represented 
at the time that he was duly authorised by 
the 3rd defendant to deposit the title-deeds 
of those properties.” There is a further 
allegation in the plaint that the 3rd defend- 
ant is bound in respect of the last men- 
tioned properties for the additional reason 
that she allowed the lst defendant to be 
in possession of the title-deeds relating 
to them and is, therefore, estopped from 
disputing the plaintiffs’ right thereto. 

‘ The first point to note is, that the plaint- 
iffs seek to enforce the mortgage both 
against the Ist and the 3rd defendants. Al- 
though in this respect the plaint is lacking 
in clearness, there can be no reasonable 
doubt, on a reading of the whole plaint, 
that thisis what is intended. In para. 9 
it is stated that the lst defendant agrced 
that when called upon, he and the 3rd de- 
fendant would execute a deed of mortgage 
in due form and get it registered, Itis 
then alleged that the plaintiffs got prepar- 
ed a draft deed of mortgage’ but that 
neither did the lst defendant nor the 3rd 
execute it in spite of demands. Then 
again the first prayer ‘in the plaintis that 
a mortgage-decree may be passed against 
both the Ist and the 3rd defendants. The 
suit roust be, therefore, regarded as one to- 


-enforcea mortgage against both*the Ist 


and the 3rd defendants alike. 


The 3rd defendant has filed a written 
statement denying e : 

(a) that the lst defendant is her adopted 
son; P . 
(b) that she authorised thè mortgage; 

(c) that she empowered the lst defend- 
ant to make the deposit of. the title-deeds, 
of the properties in Sch. B; or = 


QQ 
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(d) that she is estopped by her conduct 
from questioning. the plaintiffs’ right. to the 
last mentioned properties. ` 
.. On these pleadings issues were raised 
on the 19th of July and the Judge's sum- 
mons for the amendment in question was 
taken. out on the 19th of August. The 
plaintifisseek to amend the plaint by alleg- 
ing that, as a matter of fact, the properties 
in Sch.B belong to the. Ist defendant by 
whom they were acquired benamiin the 
name of the 3rd defendant; in other words, 
the plaintiffs desire to raise the question 
of ownership in regard to these properties. 
The 3rd.defendant’s objection is that her 
paramount title cannot be litigated in the 
plaintiffs’ mortgage suit and that as the 
object of the amendment is to: obtain a 
decision on this adverse right, the same 
ought not to be allowed. 


The question I have to decide is, there- 
fore, one of law; can the title of a person 
claiming adverse to the mortgagor and 
the ‘mortgages, be adjudicated on in a 
mortgage suit? =` . j 

In Bhuban Mohan “Ghose v. Co-operative 
Hindustan Bank Lid. (1), which was a suit 
on a mortgage, those that were impleaded 
as defendants’ were the mortgagors as well 
as a lady by name Susila; the ‘wife of one 


of them. She was made a defendant on ^ 


the ground that she was the benamidar 
in respect of the premises mortgaged, the 
true owner being her husband. The point 
was raised whether she was a proper party” 
and whether her adverse claim could be 
investigated in the mortgage suit. Thé 
Court held that she was not only a proper 
party, but, in the circumstances, i was 
desirable that there should be an adjudica- 
tion in regard to her title in the suit it- 
self. Sanderson, O. J., expresses the opinion 
that the question isone of misjoinder and 
inconvenience and not one of jurisdiction 
and that ab the most the joinder is an 
irregularity. Rankin, J., who discusses the 
point at some length points out that-mort- 
-gage suits with reference to multifarious- 
ness do not stand on a footing different 
from other classes of suits and holds that 
there is nothing to prevent a question of 
this kind beingslitigated in the mortgage 
action itself. The learned Judge traces 
thg history of the English and Indian 
e Procedure and shows that the. course ob- 


RO) 88 Ind. Cas. 866; 29 C, W, N. 784A. I. R. 1085 
Oal. 973. - . ; oo S 
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jected to is not opposed to the present law 
on the point as: contained in 0..1; r. 3, of 


The same question in a somewhat 
different form arose in Zakir Raza v. 
Madhusudan Dass (2). The property was 
mortgaged, inter alia, by the mother of 
the 2nd defendant. She died before the 
suit and the 2nd defendant was impleaded 
as a party as ‘being one of ‘her heirs 
who inherited the property. He pleaded 
that he was entitled to the mortgage ` 
property by reason of a deed of gift 
executed in his favour. by his mother long 
priorjto the mortgage-deed. An issue was 
raised in regard to his title based upon 
the gift andthe trial Court decided the - 
same against ‘the 2nd defendant and in 
the appeal to the High Oourt it was urged 
at a late stage that’ it was improper to 
raise an issue as regards title in sucha 
suit and that an ordinary mortgage-decree 
should have been passed without deter- 
mining.the question of ownership. This 
contention was overruled. Sir Dawson 
Miller, O. J., observes that to grant a decree 
without deciding the matter raised would 
be to encourage fresh litigation.’ Jwala 
Prasad, J., points out that although the 
generel principle is-that questions relating 
to titles paramount should, as faras possi- 
ble,, be excluded from the trial ofa mort- 
gage suit, this was not an absolute or in- 
flexible rule to be applied without re- 
gard to circumstances. - The learned Judge 
adds < i 
“Where the leaving of such an issue. 
undetermined would lead to inconvenience. 
or hardship, it is -proper thatit should “be 
tried in a mortgage suit,” . : 
In In re Obalampalli Ramalakshmanna 
(3), Sadasiva Aiyar, J., holds that there is 
no prohibition in the Code against im- 
pleading asa defendant in a mortgage . 
suit a party who sets up a paramount. or 


adverse title. 


Jaggeswar Dutt v. Bhuban Mohan Mitra 
(4) is generally treated as the leading case 
on the point. The main judgment is that. - 
of Mukerjee, J., who himself. points out in 
a later case thatthe rule against -joinder’ 
which he adopted in the earlier one is not 
inflexible. See Gokul Chandra Roy v., 
Rasheswari Chowdhurani (5). | ; 


(2) 45 Ind. Oas. 691; 4 P. L. W. 417. - : a 
i @) 22 Ind. Cas. 976; 41914) M. W. N. 623, . 

= (4) 33 07425; 3 O: L; 3.205, 7 7 > 
(5) 11 Ind. Oas.'826; 140. L. J. 108. 


ory 


Bio 
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The observation of the Judicial Com- 
mittee in Radha Kunwar v. Reoti Singh 
(6) does not ‘militate against the view 
that bas been taken in the decisions I 
have cited. In that case a person who sêt 
up an adverse claim was made a party 
to a mortgage suit and in the course of 
the judgment there. is an obiter dictum 
that such joinder is irregular and tends 
to confusion. Generally, it is undoubted- 
ly so; but the question remains, are there 
circumstances in which such a -joinder is 
proper or even desirable ? f 

-I may also refer to Yennamani Ram- 


manna v. Masunari Venkatancrayana (7) 


where Devadoss, J., while dealing with 
a question of res judicata notices some 
of the rulings on the point. 


What is the result of the authorities ? 


To a mortgage suit a person claiming 
an adverse or paramount title is not 


ordinarily a necessary or proper party; 


this-rule is not absolute or inflexible, for, 


in certain circumstances, it may not only, 


be proper but even desirable to implead 
him as a party. Is O. XXXIV,r. 1, Civil Pro- 
cedure Code, inconsistent with this con- 
clusion. It says: 7 

“Subject tothe provisions of this Code, 
all persons having an interest either in 
the mortgage-security ‘or in the right 
of redemption shall be joined as parties 
to any suit relating to the mortgage.” 


‘As Rankin, J., points out in Bhuban 
Ghose v. Co-operative -Hindustan Bank 
Lid. (1) to whieh Ihave already referred, 
the object of this rule is to define the 
scope of a mortgage suit as such, that is 
of a mortgage suit pure and simple but 
this rule is not directed to the question 
whether any cause of action may or may 
not be joined to a claim ona mortgage, 
and, if it may be joined, in what circum-: 
stances. : 

Let me now examine the fects of this 
case to ascertain whether it will be con- 
venient or desirable to raise an issue 
regarding the title of the 3rd defendant. 
Both the lət and the 3rd. defendants 
distinctly allege that the property belongs 
not to the former but tothe latter. The 
form in which the question generally 


(6) 35 Ind. Cas. 939; 43 I. A. 187; 14 A.L.J. 1008; 
20°C W.N. 1279; 20M. L. T. 211; (1916) 2 M. W. N 
200; 31M. L. J. 571; 18 Bom. L. R. 850; 24 O. L. J. 303; 
*38 A. 488; 5 L. W. 456 (P. CO), 

- ` (7499 Ind. Cas, 468; 52. M, Im J, 62; 25 L, W, 238; 
38M. ba T, 20; Adi Ri 1987 Madi 80u, 
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arises is, is the party setting.up an ad- 
verse or paramount title a necessary. or 
proper party? Itis important to. note 
that -in. the present case the question 
does not arise in .that form. The 3rd- 
defendant has been made a ‘party on. 
grounds which are independent of, ad- 
verse or paramount; title. The form. in 
which this question, therefore, arises is, 
whether, she being already ‘on. the record’ 
as a necessary party, the issue:relating 
to: title should be permitted to be raised 
or not. There is an issue raised in the 
case, namely, did the 8rd defendant authc-. 
tise the mortgage? There is. a further 
issue to the effect, was her conduct such 
as to have misled. the plaintiff into believ- 
ing thatthe lst defendant was the owner ? 
In- deciding these questions as questions 
of fact, the Court, while weighing the. 
evidence, will, in all probability, be 
obliged to treat the fact of the 3rd_defend- 
ant being or not being the owner, as an im? 
portant ‘element, rendering the case of. 
either party either probable or improbable. - 
Why should then this question- be left 
over to be decided in another suit? The 
mere opinion of the Oourt assuch will 
not be binding upon the 3rd defendant, 
but‘if the issue is raised and’ tried the’ 
Oourt’s decision will be binding. It is 
certainly ‘not desirable that the Court 
should express an opinion ‘in this case 
which may happen to be opposed to its 
decision in the next. The question of 
Ownership as a question of fact.is bound 
upwith the other questions that neces- ` 
sarily arise in the case and it seems to 
me that this is a strong reason for holding 
that the issue should be tried and decid- 
ed in this action itself, , f 
Moreover, the 3rd defendant is already . 
before the Court in another character. Sup- 
posing the Court holds that she authorised - 
the mortgage, or, by reason of the rule of 
estoppel, she is bound by the mortgage 
and passes a mortgage-decree against 
her, of what practical use is this oe 9 
to the plaintiff if it turns out that she is 
not the owner ? Supposing again the Court 
holds that the 3rd defendant is not bound 
by the mortgage on the, grounds taken 
and the question of her title is left open; 
is not the result very unsatisfactory seeing 
that at the sale a proper price will rfot 
be obtained and the purchaser himself 
may getno title? There is another ims: - 
portant conpiderations whether the ard. 
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defendanthaving been rightly: ‘made a-patty™ 
she is bound to assert her “title: in“ ths“ 
case-at the risk ofthe ‘question Þecominz, . 


res judicata, is‘a matter of «some doubs. 


Bee Yennamani “Rammanna v. Masunari- 
i Venkatanarayana (7) already ‘referred fo’ 
and-thé Letters Patent. Appeal eh sretrom 


issue~must~ Te “raised, and: ial “in “this: 
case. As the. point” “was” not. originally 
taken ` ‘in the-plaint, I direct,‘ while allow- 
ing-the<-amendment, that_ the“ “applicart ` 
shall -pay the” 3rd defendant “her costs; 
which: I fixt“ Rs. 150: The’ 3rd defenc- ` 
ant’s Vakil says that he intends to raise a 
point of jurisdiction if ‘the amendment B. 
allowed. He-will ‘have liberty ‘to’ file a 
fresh written statement and he may taka 
this point. Plaint shall be amended wit ` 
in one week, the ‘Ist, the 3rd ‘and ~tha 
4th | defendants shall file their further 
written statements within two weeks, ‘ani 
the case shall be posted for further issus 
one week thereafter. ~~~ 

r y ‘ 

Amendment allowed, 
8 166. Ind, Ons. 514; A. T „Ro 1927. Mad; 945, 


CALCUTTA HIGH: COURT.” 
APPEAL FROM ABEN LAIR Deorze No, 686 or 
J aly 35 1927. i 
Present:—Sir George Olaus Rankin, KT., 
Ohief Justice, and Mr. Justice Mitter. 
| SATLENDRA NATH MAHATA—~ 
PLAINTIFF—-APPELLANT. 
- versus 
SAI SH OHANDRA BHATTAOHARJ EE - 
. > AND ANoTHER—DEFaNDANTS— : 
RESPONDENTS, ` 
Civil Protedure Code (Act V of 1908), s. 10C, 
0. XXVI, r. 10—Irregular report of Commissioner— 
Both sides . relying upon report in trial Court— 


Appellate Court's power .to discard report—Defect o7 
procedure—Second appeal—I nterference. 


Where both sides proteeded in the trial Court tə 


rely on. the evidence of witnesses taken before ths 
Court as well as before a Commissioner, it is not oper 
` to the Appellate Court to discard the evidence ‘taken 
befere éhe Oommissioner on the ground ‘that th=» ' 
Commissioner's report does not strictly comply witi 
the. requirements of ‘O. XXVI, r. 10 of.the Givi. 
Broocdurd Gods. [pi 842, ool, bay 


` 


‘certain witnesses Was 


ds 
841 
A>’ defect -of procadure- ‘which has materially affect- 
ed-the: merits ` of a ‘case is a- ground for: inter- 


ference under-s, 100 of the Civil Procedure Code. [p.. 
842, col. 2. 


‘Appeal ` ‘against the decree of the Sub- 
ordinate Judge, Murshidabad, dated the 9th 
January, 1925, reversing that of the Mun- ` 
sif, First Court, Berhampur, _dated the 
| 80th April, 1923: ` 

Mr. D. N. Bagchi; Babus ` Mohini -Mohan 
Bhadi Angga and Nirod Bandhu Ray,- for 
the Appellent.- :.- 

Mr- Sarat Chandra: Bose, -Babus Apurba. 
. Charan Mookerjee : and Ramani Mohan 
Baneri jee, for the Respondents.- 


oi, .JUDGMENT,. 
‘Mitter, J <—This is: an appeal from a a 
judgment and decree of the Subordinate 
Judge of Murshidabad, dated the -9th of 
January,- 1925, which reversed a' judgment 
and decreeof the “Munsif of Berhampore,. 
dated the 30th April, 1923. 
. The appeal arises out of a suit commenc- 
ed. by: the plaintiff for rent-.for the. last 


ee of -1325 and: forthe. years -1326 to 1328 


S. in respect of a tenure which.was held 
= the defendant respondent under the 
plaintiff-appellant.: ‘Defendant’s plea was 
that” he was: dispossessed” from ‘a portion 
of. ‘the land which he. ‘ptirchased at a rent 
sale in February, 120, dnd which he-got 
possession in wk, “His case is that 


PE a Nn 


1921. . The rent wasa bond rent. 
A local investigation was directéd at thé 
instance of the defendant for the purpose. 


` of determining asto whether the land from 
_ which. hë alleged he had been dispossessed’ 


by’ the landlord was really, covered by, thé 
sale’ certificate. The local investigation’ 
__procaéded to ‘sonié extent. . Evidence’ of. 
"récorded on ` both. 
sides.: The: costs payable’ to the, Commis-. 
sioner fell short and the defendant was 
directed: to. pay the balance of the costs 
of the Commissioner in order to enable kim 
to complete his report. The defendant failed 
to pay that sum.. The Munsif then direct- 


ed. the Cammissioner to return. all the - > 


papers. Subsequently at the instance of. 


‘the plaintiffthe Uommissioner completed: the 


map ofthe lands measured by. him: for 
which he was paid by- the plaintiff and 
he submitted a lettet, forwarding thé, map 
and ‘she evidence to the Munsit “ 
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Upon the result of the local investiga- 
tion such as it was and upon the other evi- 
dence in-the case the Munsif came to the 
conclusion that the defendant had failed 
to establish his-defence, and he granted 
a modified decree to the plaintiff for the 
- amounts claimed for the years 1326 to 1328 
‘B. S. with damages thereon at 25 per cent. 
and proportionate costs. 


` An appeal was taken by ihe defendant 
to the Oourt of the Subordinate Judge of 
Murshidabad ‘and the learned Subordinate 
Judge discarded the report of the Oom- 
missioner such as it was and the evidence 
which was taken before him and after 
discarding the evidence which was taken 
by the Commissioner he proceeded to.deal 
with the appeal on the other evidence in 
the case and came to .the conclusion that 
the defendant had been dispossessed from 
plots Nos. 1 and 5 of the plaint, and, as 
it wasa tenancy in which the rent was 
a lump rent, he held that the entire rent 
should be suspended. He accordingly al- 
lowed theappeal and dismissed the suit o 
the plaintiff.  . , 


-`A second. appeal has been taken to this 
Oourt by the plaintiff No. 1 and it is con- 
tended on his behalf that the lower Ap- 
pellate’ Court’ was clearly in error in dis- 
carding the proceedings before the Com- 
missioner and the evidence taken before 
him as the lower Appellate Oourt seems 
erroneously to think that there was no re- 
port of the Commissioner. We have look- 
ed into the report and we find that 
there was a letter which was filed along 
with: the map and the evidence taken 
- before the Commissioner. As to whe- 
ther there was a report as is ‘required 
strictly under O. XXVI, r. 10 of the 
Oode ‘of Oivil Procedure it appears 
that in’ this case both sides proceeded in 
the trial Court to rely on the evidence of 
witnesses taken before the Commissioner. 
‘Ag will appear from someof the obser- 
vations made by the Munsif in the trial 
before him, the defendant-respondent re- 
Tied on the evidence of one Jalu Pra: 
Manik who was examined before the Com- 
missioner as the strongest piece of evidence 
in his favour. Both sides having agreed to 
proceed not only on the evidence taken 
before the Munsif but before Commissioner 
- also, it seems little hard that the plaintiff- 
appellant was told inghe lower Appellate 
Court that ghe.case should proceed after dis- 


SAHIBJI V, MOHAMMAD SARWAR KHAN, 


(106 I. ©. 1927] 


carding the evidence that was taken before 
the Commiésioner. 

There has been adefect of procedure in 
the trial of the appeal before the lower 
Appellate Court such as calls for our 
interference under s. 100 of the Civil Pro- - 
cedure Code and I think that this defect 
has affected the merits of thecase. The 
defendant raised the plea of dispossession 
and it was essential for him to establish 
the plea to defeat the plaintiffs ‘suit for 
rent which was justly due to him, i 

In these circumstances I think that the 
judgment and decree of the lower Appellate 
Court dismissing the suit should be set 
aside and the case should-be sent back to 
that Court fora re-trial of the appeal on 
the evidence which was taken before the 
Munsif and also on the evidence which was 
taken before the Commissioner. Costs will 
abide the result. 3 

Rankin, C.-J.—I agree. 

Appeal allowed: 


A, N, A. Case remanded, 


LAHORE HIGH COURT. - 
~ Ssoonp CIvIL APPEAL No. 859 or 1927. 
October 10, 1927. 
Present:—Mr. Justice Jai Lal. 
Musammat SAHIBJ1—P tainrirF— 
APPELLANT 
versus $ 
MOHAMMAD SARWAR KHAN— 
DEfENDaNT— RESPONDENT, 

‘Civil Procedure Code (Act V of 1908), s. 151, 0. XLI, 
rr. 28, 25— Remand under s. 151, when permissible— 
Nature of remand, determination of—Order for re- 
fund of Court-fee, presumption from—Case not decided 
on preliminary point—Remand, legality of. 

A’remand is permissible under s.151, Civil Pro- 
cedure’ Code, but recourse should be had-~-to this 
section only in very exceptional -cases. [p. 843, col. 
1.) i 7 
A remand cannot be construed to be one under 
s. 151, Civil Procedure Code; simply because’ the 
Court has-failed to express that- the remand is under 
r. 23 or r. 25 of O. XLI of the Qivil Procedure Code. 
Libid.] - . 

Where a remand order is accompanied by an order 
for refund of Court-fee, the remand should be con- 
sidered to be one under r. 23, O. XLI, Civil Pro-. 
cedure Code. [p. 843, col. 2.] i 

Where a suit has not beer disposed of by the trial 
Court ona preliminary point but has been decreed 
after recording and considering the evidence produced 
by both the parties, a remand under QO. XL&, r. 23, © 
Civil Procedure Code, is incompetent. [ibid]. e 

Second appeal from the decree of the: 
District Judge, Rawalpindi, dated the 21st 

3 e eha Ea a aa ely 
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- February, 1927, reversing that of the Senior 
Sub-Judge, Rawalpindi; dated the 22nd Də- 
cember, 1926, ae ih 

Mr. Shamair Chand, for the Appellant, 

Mr. N. C. Pandit, for the Respondent, 

JUDGMENT.—This is an appeal ky 
the plaintiff against an order- of remard 
made by the District Judge of Rawel- 
pindi on the- 21st of February, 1927. The 
final portion of the judgment of the learned 
District Judge is as follows:— 

~- “As hàs been remarked, the question of 
title and dispossession has not been pro- 
perly inquired into and I am of opinim 
that the case should be re-heard ard 
decided afresh on its merits. I according:y 
accépt.the appeal and remand the case 
for fresh trial and decision. Stamp am 
appeal to be refunded, Costs to follcw 
event,” ` 

A -preliminary objection is taken on bə- 
half of the respondent that no. appealliss 
from the order mentioned above because, 
it is contended, that the remand is undar 
8. 151 of the Civil Procedure Code. AJ- 
mittedly no. appeal lies from such en 
order of remand but the Counsel for the” 
appellant contends that the remand is 
under O, XLI, r. 23- and. -admittedly en. 
appeal lies from an order of remard 
under that rule. Itis to be noted that tle. 
learned District Judge has not mentioned 
the law under which the remandhas heen 
made, This should have. been done bat 
in the absence of an express indication as 
to the law under which the remand hed 
been made it becomes necessary for me 
to determine under what law it was made. 
There is no doubt that a remand is per- 
missible under s. 151, Civil Procedure Oode 
but it has often been laid down that a 
recourse should be had to s. 15lonly -n 
very exceptional cases. The question is’ 
whether when the District’ Judge made 
this remand he intended todo-so undsr 
s..151. I am unable to hold that he dil. 
If, as contended by the Counsel for the 
respondent, I were to construe every r2- 
mand ilfegally made. by the lower Apvel- 
late Court-to be one under s. 151 inthe 
absence of an express mention of O. XLI, T. 
23 orr. 25 the result would be that it wou d 
be impossible for. this Court to interfer, . 
in exercise of its . appellate- powers wih 
the ilegal orders of remand passed by the 
lewer Appellate: Court, There is an india- 
tion in the:case before me asto the lew 
under which the learned District Judge in- 
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tended to make the remand. He has ordered 
the stamp on appeal to be refunded. This 
under 8, 13 of the Indian Oourts Fees Act 
could be dons only in the case of a 
remand under O. XLI, r. 23. - I hold, there- 
fore, that the remand in this case was in- 
tended to be one under O. XLI, r. 23 and, 
therefore, an appeal lies to this Court. Ne 
- On the merits it is -quite clear - that. an 
order of remand under O. XLI, r. 23 was 
incompetent under the circumstances-of 
this case. The trial Oourt had not.dis- 
pos3d of the case on a preliminary point. 
On the other hand it had decreed the 
plaintiff's suit after recording and consider- . 
ing the evidence produced by both the 
parties in support of their respective cases. 
I ascept this appeal, set aside the order of 
the District Judge and remand the case to 
him under O. XLI, r. 23 with directions 
to hear and decide the appeal on its merits. 
The lower Court may, if it considers. such a 
course necessary, pass a proper order of 
remand after hearing the parties. The 
Oourt-fee paid’ on the memorandum of: 
appeal in this Oourt shall be refunded.. 
Other costs will abide the result. < 
R.L. - . = z 2 5 
A. N. A. Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Deorxes Nos. 84 
AND 85 oF 1925. 

July 22 ,1927. 
Present:—Justice Sir Zahhadur Rahim- 
Zahid Suhrawardy, KT., and 

i Mr. Justice Mallik. - 
MAGNAMOYI RAI—PĻAINTIFF— 
APPELLANT . 


versus 7 
BROJENDRA LAL DAS CHOWDHURY. 

AND OTHE g8—DsFENDANTS—RESPONDENTS. 

Purtnership—Suit by partner for specific share in 
sale-proceeds of stock-in-trade, whether maintainable 
—Suit for general accounts, necessity of—Conversion 
of suit into one for accounts, legality of. ` . 

An action by one partner against the other 
partaers for a specific share in the sale-proceeds of 
the stock-in-trade is not-maintainable without a suit 
for accounts. |p. 845, col.-1.] ngi 

Durga Prosanno Bose v. Raghu Nath Dass (1), Ram 
Chandra Pal v. Krishna Lal Pal (2) and Karri Ven- 
katareddi v. Kellu Narasayya (3), explained. 

The general rule of law is that a suit by a partner 
after the dissolution of the partnership must be fora 
general account unless special circumstances exist 
which entitle one partngr- to bring a suit against 
another or others for a particular item. But if the 
suit relates:to the loss and- profits of ¢he partnership ` 


Bde 


e 
business -or to the stock-in-trade. or capital employed _ 


in the business in respect of which all partnérs have 
equal rights, it must be one for a general account of 
the partnership business. -[p. 844, col. 2; p. 845, col. 1.] 

A suit for recovery of a specific -sum of money 
cannot be converted into a suit for accounts merely 
because in the determination of the question in con- 


troversy accounts may have to be examined. [p 846, 


col. 1.] - ; i> 
Eshetra Nath . Bhuiya v: Kali; Dasi Dasi (4) and 


Konduru Runga Reddi v. Subbiah Jetty 5), relied 


nate Judge, Second Court, Sylhet, dated 


the 23rd.May, 1924, affirming those’ of the 


Munsif, First Court, Habigurj, dated the 

17th September, 1923. D 
Babus Birendra Kumar Dey and Nikunja 

Behary Ray, for the Appellant: ~ : 
_Mr. Gopal Chandra Das, Babus Satyendra 


Kishore Ghose and Nirode Bundhu Ray, for - 


the. Respondents. ` 


JUDGMENT.—The plaintiff-and de- 


fendants’ Nos..6 to 8in the first suit who . 


are defendants Nos. 2 to 4in the second 
suit were partners in a business. They 


fell out and the present suits were brought - 
by the-plaintiff.. The first suit which -we` 


will call the money suit was for. recovery-of 
asum of money, being one-third share of 
the plaintiff ia certain ornaments and cash 
which wére in theironsafeof the firm and 
were wrongly taken away by the defend- 
ants. Hoer case against the first defendant 
wasthat he, in collusion with the partners, 
misappropriated the ornaments and cash 


taken out ofthe iron safe. There were four 


more defendants the neighbouring shop- 
keepers who were said to hava helped the 
other defendants in the taking out of ‘the 
money and articles. The defence was that 
the plaintiff's brother Bama Charan was at 
one time acting as the Manager of the firm 


, and he was dismissed because of his 


defaleations and defendant No, 1. was 
requested by the other partners to help 
them inthe payment of creditors and for 


that purpose money was taken out of the- 


safe and applied in the payrmsnt of the 
debts of the firm. As regards the orna- 
ments, the defendants were willing to 
produce them in Court and to abide by the 
order of the Court with regard to their 
disposal. The Munsif who tried the case 
found that the defendants’ version of the 


story was true and the suit for money was - 


dismissed andit was decreed in respect of 
the one-third share of the plaintiff in the 
ornaments. The lower Appallate . Court 
upheld the decree. of the trial Court.aad 
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hence this appeal by the- plaintiff. At the’ - 
hearing the suit was withdrawn as against _ 
defendants Nos. 6 to 8 (partners) who, 
were dismissed from the suit.. On the 
findings of the trial Court which’ wera 


- endorsed by’ the lower. Appellate: Court. 


we-donot think that there is any question . 
in this:case which, entitles us to interfere 
with the decree. The finding is that 


on. =. b . hS : 
‘Appeals against the deerees of the Subordi- » defendant.No, 1 who is «highly respectable | 


man under the authority. of the other.. 
partners took out the money and paid the 
debts of the firm with great advantage to_. 
the firm, the debts being paid off: at 55, 
per cent. That there was no misappro- | 
priation by defendant No. 1 and that the. 
present suit was instituted apparently “at. 
the instigation of Bama Oharan—the brother 
of the plaintiff. On these findings. no. 


_ question of law arises and the suit was 


rightly: dismissed. The Appeal No. 
dismissed with costs. . < a 

The other suit which may be called the... 
title suit was brought by the plaintiff for 
recovery of one third. share in the sale- . 
proceeds of the stock in-trade. Defendant. 


84: is 


. No. 1 is Brojendra- Lal Das Chowdhury wha... 


was defendant No. lin the -other suit and. 
his defence is that he acted bona fide under 
instructions from the-other partners. On. 
the findings there can ba no question that 
the suit was rightly dismissed against 
him. As regards the claim against the: 
partners the Munsif found that the amount 
of debt paid: off by the other partners far.. 
exceeded the value ofthe stock-in-trade as- 
put by the plaintiff. He also held that - 
the suit.-was not maintainable.without. a 
general suit for accounts as between part- 
ners. Inthis view the suit was dismissed.. 
The-Subordinate Judgein appeal- did not 
discuss the merits of the case but dismissed - 
the appeal on the ground that.the suit in. 
the form against the partners was not 
maintainable. The learned Vakil for the: 
appellant argues that the view of the, 
lower Appellate Court on law is wrong. 
as the suit was maintainable. There. 
can be no question that the general rule 
of law is that a suit by a partner after 
the dissolution of the partnership must be 
for a general account unless special circum- 
stances-exist which entitle one partner to`- 
bring a suit against another or others for 
a particular. item. But if the suit relates 
to the loss and - profits of the .partnership . 
business or to the ‘stock-in-trade or capital. 
employed- in the business in respect- of 
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` which all partners have equal rights, it 
-mustbe one fora general account: of tae 
. partnership business. But maintains tae 
learned Vakil for-the-appellant that an 
action for a specific sum as for the price of 
‘the plaintiff's share in the sale-proceeds pf 
‘the stock-in-trade is maintainable: without 
. ‘a suit for accounts. He also contends that 
. if in order to give proper relief it is neces- 
sary to take accounts from the defendants tie 
.Court should take such accounts. ‘Wich 
reference to.the second branch of the arga- 
:ment it may be said that -the first Court did 
go into the. question and found thatthe 
‘other partners used the proceeds of the 
sale of the stock-in-trade in paying off the 
debts and they will not, therefore, be liabls. 


-As to the first contention: our attention_has 


been drawn to the decision in the case.xf 
Durga Prosonno Bose v. Raghu Nath Dass 
“(1). - In that case one partner under arran œ- 
ment amongst the- partners borrowed a sum 
of money and put it into the partnership 
till. Subsequently’ the creditor by a 
suit against that partner realised the 
amount. Thereupon the partner sued his 
other partners for contribution of the maney 
which he had to pay under the decrea of 
his creditor. -The learned Judges held that 
such a suit “was niaintainable: without a 
general. suit for accounts on the ground 
that the money secured by the -promissory 
note for which-the suit was -brought against 
the plaintiff-did not beeome an item oftke 
partnership accounts. On the facts of that 
“particular case the decision seems to ke 
perfectly justifiable. One partner. had to 
contribute to the capital of the: firm oui af 
which profit was received by all the partners 
in equal shares and. if that partnerhad to 
pay the money which. he had so employed 
in. the partnership business, there does act 
seem to be any” reason. why he could 
not recover by. way of contribution: ths 
share of-the debt payable -by the othe 
partners.: The suit -had nothing: to-do wita 
the partnership business or with referenca 
fo the . assets of- the partnership.: Ths 
learned Judges ip that’ case went thoroughly 
into the -‘law. as to- the rights of partners 
amongst-themselves. But ‘on the facts af 
that particular case it was evident that ths 
general rule that a- suit between partners 
relating to-the- parthership business muss 
bea suit for. general accounts of the dis 
solutisn. did. not apply.- Moreover; tho 


a 26-0, 254; 3 O W.N. 299; 13 Ind; Deo, (N. 8- 
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rulé has been stated in-Lindleywn Partner- 
ship, 9th Edition, page. 663, in answer to 
a question formulated by. the. learned 
author “When can an action be maintained 


“between partners without taking a general 


account of all the partnership dealings 
‘and transactions ?” This question, accord- 
ing to the learned author, “can only be 
answered - generally by saying that each 


-case-must depend upon its own circum-.: - 


stances and upon whether justicé can really 
be done without taking such - account.” 
In the present case it must be admitted 
thas -the plaintiff cannot- sue’ for’ a 
‘specific sum without calling. upon the 


‘other partners io show how the price of the 


stock-in-trade was applied by.them, in other 
words, she cannot bring a suit for a specific 
sum without a general suitfor accounts 
for the purpose of- ascertaining if she is 
entitled to'a share in ‘the ‘assets of the 
firm. In Ram Chandra Palv.-Krishna Lal 


“Pal (2) asuit was brought in the Small 


Causes Court by one of the partners fór a 
sum: of” money alleged -to be duaby the 
other partners. -Thé question before the 
Court’ was whether the suit was-maintain- 
able in -the ‘Court. of Small=Causes. - The 
learned Judges held- that: a dispute: be- 
‘tween partners -whosé business has.comé-to 
“an end regarding the division- of-- the 
assets can only be finally - settled- ih ‘a 
proper suit for adjustment of accounts; and 
‘it is-not proper.that each of the: parties 
should proceed by separate’suits in -order 
to -recover from the others any sums- due 
to the partnership -business -which théy 
may have realised. We have also been 


referred to the case of Karri -Venkatareddi - ` 


v. Kollu Narazayya (3) but -we do not 
see what bearing that case has on the facts 
of the present case... There uader the terms’ 
of the contracts between the’ partners the 
working partner was to make over all the 
cheques and moneys received. by him to 
the capitalist partner. He had omitted to 
do so and asuit was brought by the part- 
ner supplying the capital for the recovery 
of the cheques... It was. held-that a suit 
did. lie.--Thereis no special contract.in 
this case and, in-our opinion, the general 
law must prevail, namely, that the plainte 
if cannot maintain a suit:for her ‘share in 
the. assets of the partnership ‘without bring- 
ing a suit for a - general account,..We 
(2) 17-Ina. Oas, 609; 17 O. WIN, 351.6 0... Va 
;(3) 1 Ind, Cas, 384; 32 M. 76; 19M, L; J, 10; 4 M,L 
' ' s e.: gi i o 
A : 


646 oO 


further’ do, not: think that in the present 
case it was the duty of the Court to take 


accounts from the defendants and give © 


proper relief to the plaintiff. As has been 
held in Kshetra Nath Bhuiya v. Kali 
Dasi Dasi (4) a suit for recovery of a specific 
sum of money does not assume the character 
of asuit for accounts merely. because in 
the determination of the question in con- 
troversy accounts may have to be examined. 
Though the question before the Court then 
was whether the suit was maintainable in 
the Small Causes Court the general principle 
that a suit for a specific sum of money can- 
not be converted into a suis for accounts 
is sound. To the same effect is the case of 
Konduru Runga Reddi v. Subbiah Setty (5) 
in which it is stated that a suit for an 
account is a special form ofsuitin which 
a special process is required for the pur- 
pose of taking accounts and that every case 
in which accounts have to be - looked into 
to ascertain the amount due to the plaintiff 


cannot be said to be a suit for accounts, In - 


our judgment the suit as brought by the 
plaintiff is not maintainable and the plaint- 
iff -is entitled to no relief. It would not 
have been necessary on the findings of fact 
arrived at by the trial Court to go into the. 
question of law but forthe extremely un- 
satisfactory judgment of the lower Appel-. 

late Court which gave sufficient indication 
`~ that the learned Subordinate Judge did not 
fulfil his function as presiding over the 
Appellate Court. This appeal is accordingly: 
dismissed. with separate costs to respondent 
No, 1 and to respondents Nos. 2 to 4, ` 

A. N. A, Sa Appeals dismissed. 
: (9 41 Ind, Cas, 929; 27 O. L. J. 96; 21 0, W.N. 

(5) 28 M, 394, dag i 
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LAHORE HIGH COURT. 
”.FrrsT O1vIL APPBAL No. 2033 or 1923, 
AG - October 26, 1927. at 

Present :—Mr. Justice Fforde and 
i Mr. Justice Zafar Ali. ~ 
OHARAGH BIBI—DEFENDANT— 
APPELLANT es 
7. - WETSUS 
SULTAN BAKHSH AND ANOTHER 
REPRESENTATIVES OF NAWAB KHAN AND 
OTHERS— PLAINTIFFS AND GHULAM NABI 
' AND OTHERS—DEFENDANTS— RESPONDENTS. 
„Qustom—Syuccession— Daughters’ daughtere and 
gollaterals, rights of—Muhammadan Naru Rajputs of . 
e 


Musammat 


> ÖHARAGH BİBİ V, SULTAN BARBSH;- 


-_Musammat Oharagh Bibi. 


1106 1.0. 1927]. 
Hoshiarpur - District—Riwaj-i-am, presumption in 
favour of—“Aulad,” meaning of. : 

' Among Naru Muhammadan Rajputs of Hoshiarpur - 
District daughters are by custom entitled to succeed 
in the presence of collaterals more remote than the 
descendants of the great-grandfather of the deceased 
proprietor; and where daughters have succeeded to- 
their father’s land as heirs excluding his collaterals, 
their daughters are entitled to succeed to their 
mothers’ estate in the absence of direct male heirs, 
[p. 847, cols. 1 & 2.] 

Ranjhi Khanv. Kamun (1) and Ilahi Bakhsh v. 
Budhi (2), followed. i n 

Lehna v. Thakri (4) and Sharfo v.. Ramzan (5), 
distinguished. i ae 

In places where the right of females to succeed 
is widely recognised, the word “auilad” should be con- 
strued as including both male and female issue. [p. 847, 
col. 2; p: 848, col. 1.] i - . 

Chiragh Bibi v. Hassan (3), followed. 

_ Where a Riwaj-i-am of a District sets up a par- 
ticular custom, there isa presumption in favour of 
the existence of such custom and the onus of proving 
the contrary is on the party contesting such custom, 
[p. 847, col. 2.] 

First appeal from the decree of the Senior 
Subordinate Judge, Hoshiarpur, dated the 
7th May, 1923. 

Messrs. Niaz Mohammad and Mohammad 


Amin, for the Appellants. 


- Messrs. Shamair Chand and Qabul. 
Chand, for the Respondents. 
JUDGMENT. 


Zafar Ali, J.—Tne last male owner 
of the land in suit was Khuda Bakhsh, a 
Musalman Naru Rajput of village Harta 
in the Hoshiarpur District. On his death 
there was a contest as to succession between. 
his: daughter Musammat Mamon and his 
collaterals in the sixth degree; but the suit: 
brought against her by the collaterals end- 
ed in dismissal. Musammat Mamon enjoyed 
possession. of the estate all her life and- 
died some four years before the. present 
suit leaving her surviving a daughter. 
named Oharagh Bibi. On the -death -of 
Musammat Mamon the collaterals again laid 
claim to the estate of her father and took 
possession of it. - But the Revenue Authori-. 
ties sanctioned mutationinfavour of Musam- 
mat' Oharagh Bibi. . The collaterals, there- 
fore, sued for adeclaration that by the 
Oustomary Law of Inheritance the estate 


l reverted to them on the death of Musammat 


Mamon and that they were entitled to oust. 
The latter con-, 
tested their claim and pleaded that the. 
estate-should descend to her. So the sole- 
question on which the parties joined issue 


: was- whether, where the daughter of the 


last male. owner, had succeeded tq his. 
ancestral estate excluding his collaterals in 
the sixth degree the latter were entitled } 
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to succeed on her death in the presenca of 
her daughter, The suit was tried by 
the learned Senior Subordinate Judgs of 
Hoshiarpur who granted the plaintiffs the 
declaration that they sought, holding that 
a daughter's daughter had no right to 
succeed. Musdmmat Charagh Bibi appeals. 

In arriving at the above finding ihe 
learned Judge of the Court below has given 
effect tothe generalrule of the Customary 


Law ofthe Province that a daughter Hke- 


, any other female successor is a limited 
owner and that she inherits the estate of 
her father to transmit it eventually to his 
agnates orto her own sons but not to rer 
daughter. He failed to realise that she 
real question for determination was one 
of a special custom which might obtain 
in a particular tribe in spite of the general 
custom being to the contrary. Almost evary 
general rule has exceptions to it, and no 

, person is precluded from establishing a 
special custom at variance with the general 
one, 

In the present case the appellant's claim 
was that she was by custom entitled to 
succeed to the exclusion of the distant 
collaterals : of her maternal grandfather. 
One thing is quite clear, viz., that amg 
Naru Muhammadan Rajputs of Hoshiar- 
pur daughters are by custom-entitled to 
succeed in presence of collaterals more 
remote than the descendants of the græt- 
grandfather of the deceased -proprietcrs. 
This was ruled so far back as 1889: v-de 
Ranjhi Khan v. Kamum (1). The appellent 
goes a step further and claims her- right 
of succession -by custom on the death of 
her mother. This claim should not heve 
been-thrown out merely because it-was 
opposed to the general custom, The qu2s- 

-fion is whether the special custom set ap 
-by the daughter was proved or not. For 
“an answer to a question of this descr=-p- 
-tion one naturally looks first of all to 

‘the Riwaj-i am of the District, but tae 
Riwaj-i-am was unfortunately not consult- 
‘ed. by the learned Senior Subordinzte 

Judge, presumably because his attention 
had not been’ drawn to it.:But Ilahi 

Bakhsh v. Budhi (2) was brought to Lis 
‘notice in which a Division Bench of tae 

“Punjab Chief Court had held that “among 
Muhammadan Rajputs of Hoshiarpur (an 
endogamous tribe) where daughters haze 

(1)°179 P. R. 1889. 

e (2} 5 Ind. Oas. 247; 5 P, R, 1910; 10 P, W. R, 19.0; 
159 P, L, R, 1919 : ns a 


OHARAGH BIBI T, SULTAN BARHSH. ` “ 4 


O3 gÈ 

succeeded to their father's land as heirs, 
excluding his collaterals, their daughters 
ara entitled io succeed to their mothers’ 
estate in the absence of the direct male 


ja kah, ANGGA AN NA EMA Ka TAN BANG 


It may be cbserved here that the plaint- 
iffs examined no less than ten witnesses 
but every one of them madea very brief 
statement each to the effect that among 
Muhammadan Naru Rajputs where a 
daughter succeeded tothe ancestral estate 
of a sonless proprietor the collaterals of the 
latter, howsoever remote, excluded from 
succession tha daughter’s daughter. None . 
of them could, however, give éven one 
instance of the exclusion of a daughter's 
daughter by the collaterals. The Riwaj-t- 
am being, however, clearly against the 
plaintifis on this point, the onus of 
establishing the alleged custom lay heavily 
upon them. The.defendants produced only 
two witnesses who cited a judicial instance, 
This was no other than that of Ilahi 
Bakhsh v. Budhi (2). We eould not decide 
the case without taking into consideration 
the Riwaj-t-am and we, therefore, allowed 
the appellant’s Counsel to refer to it. We 
did not consider it necessary to remand the 
case because the plaintiffs were not in a 


position to supplement their evidence in 


order torebut the Riwaj-i-am when con- 
fronted with it. - 

The questions and answers of the Riwaj-i- 
am that are in point are Nos. 45 and 47, To 
question No. 45: “ Under what circum- 
stances can daughters inherit?” the answer 
of Rajputs and several other tribes was 
that “ daughters can succeed in the absence 
of descendants of a great-grandfather,” 
To the further question No. 47:_“ What 
is the nature of the. daughter's interest 
in property that she- inherits? ” the ans- 
wer was: “ Where a daughter succeeds by 
inheritance as is related in answer to ques: 
tion No. 45, if she has children, she succeedg 
as full owner, if she is childless she sucs 
ceeds to a limited life-estatethe same ag 
that of a widow ‘without rights of aliera. 
tion’ ”, The word ‘children’ (aulad) apa 
plies tosons as well as to daughters, and 
it was-held in Chiragh Bibi v. Hassan (3) 
that “in places where the right of females 

3) 19 P, R. 1906; 570 P.iL, R, 1906; 51 P, W. R 
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“both male.and female issue.” The answer 
‘to question No. 47, therefore, is to the 
effect that a daughter becomes full owner 
if she has sonsor-daughters. - 

In Ilahi Bakhsh v. Budhi (2) Counsel for 

‘the plaintiff's collaterals contended that as 
“the daughter left only daughters and no 


sons, the daughter’s daughtar could not- 


' succeed inthe presence of the collaterals. 


In respect to-this contention the learned’ 


Judges observed as below:—_ 
“Now this is a proposition (7.e., daughter's 
daughter cannot succeed and the collaterals 
are entitled to come in) which we are un- 
“able to accept. We have considered the 
rulings ‘quoted to us for the ‘appellant, 
“Lehna v. Thakari (4), inter alia, Roe’s Tribal 
“Law, page 61, 5, 13, ete. 


‘allowed to succeed as heir to her father’s 
-“estate, that her daughter again cannot 
: gucceed to her. Wé admit. that in dealing 


-with Customary Law, logic is often apt to <- 
< jead us astray, but we can seeno logic’ in” — 
‘the proposition—Why is the succession to : `. >, 


‘be limited to one female step?” - -> 


“ The learned Senior Subordinate’ Judge © 


chose. for his guidance Lehna- v. Thakri 
“(4) and: certain other rulings: tothe same 


‘effect based -generally on the~ principles >. 
“laid down in Roe and Rattigan's Tribal = 


“Law, at page 61, s: 13. “Now, all that wes 
‘decided a Leni v. Thakri (+). was’ that 
the ancestral estate of a sonless proprietor 
“does not cease to be ancestral- when it 
‘devolves upon his daughter or descends from 
“her to her -sons, etc. There can be no 
‘quarrel with this proposition in the pre- 
“gent case. In Roe and, Rattigan’s Tribal 
"Taw, s. 13, general: principles are stated 
relating to the rights of female successors 
‘but excéptions to the -general custom are 


‘also noted and it is mentioned that in - 


“Multan and. Dera. Ismail Khan’ where a 
daughter sticcéeds at. all she, succeeds 
““gYsolutely with a-full power of disposing, 
“as she. pleases, of the property. Thus the 
right to succeed as full owner is given 
“to, daughters | 
be no Bander if Naru Rajputs did the same. 
“In Ilahi Bakhsh v. Budhi (2) Roe and 
“Rattigan's Tribal Law, s,- 13 and Lehna, y. 
Thakri (4) were. taken. into consideration 


* r (4) 32P, R, 1895, 
Í e 


| We do not ` 
think that there is sufficient authority for” 
“saying that, when a. daughter -has been - 


by some tribes and there can ` 


Gujrat District and it was found that among 
Gujars of that District a daughter's daughter 


‘had by custom no right to ‘succeed. 


Obviously it does not follow that. Naru 
Rajputs of Hoshiarpur ‘follow the same 
custom. ` Sch = WP 

`The Riwaj-i-am being in favour of the 
‘daughter’s daughter and Ilahi Bakhsh v. 


: Budhi (2) ‘being in accordance with the 
` Riwaj-t-am’ the plaintiffs’ claim to the 
` contrary must fail. 


nust This appeal is accord- 
-ingly accepted and the plaintiffs’ suit” dis- 
‘missed with costs throughout. ~ h 
Fforde, J:—L agree, | f 
RL <_< °°. Appeal accepted. 
RON A a oe eae Chapt 
7 14 P. R. 1907; 20 P.-L. R. 1908; 126 Po W. R. 
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- CALCUTTA HIGH COURT. ` 


‘APPEAL FROM Orig INAL Decrez No. 11 


“OR 192%, 
= -< November 8, 1927. -> 0 > 
- -. Present :—Justice Sir Charu Ohunder- 
` Ghose, Kr., and Justice Sir Philip Lindley 
£ : - . Buckland, KT. ` i 


< SHYAM SUNDAR OHAKRAVARTY— 


: - *+ DEPENDANT—APPELLANT' 

COE > o BE Oe versus O o E 

` TITAGHAR PAPER MILLS Co., Erp. 

‘7 - + —PLAINTIFFS—RESPONDENTS. 
Promissory note—Description of maker in body of 


“mote as Managing Director—Unqualified signature— 


-Personal liability—Defence not involving question of 
Fact—Summary judgment, legality of. _ , foot 
Where the maker of a promissory note -described 


‘himself in the body of the note-as the Managing 
Director .of a Company but signed his name without 


- any qualification whatsoever. and did not take. any 


steps to indicate that he was signing the document 
mot in his personal capacity but for and on, behalf of 
‘the Company ; re Es NTN 

: Held, that the mere description in the body of note 
as Managing Director had not the effect of exclud- 
ing the personal liability ofthe maker. [p. 849, col. 
- 2; p: 850, col. 1.] te ve : 


-+ A High Court can pass a simmaryjudgment on a 
-promissory -note where there is no triable issue 


dependent on facts to be investigated but there is'` 
only a question oflaw which does not involve the 
‘faking of evidence, [p; 849, col," 2] e.s 


ye 


(106 1.0, 1927]; savati SUNDAR Gtastzatant’ v. TIİAAHAR PAPER MILLS CO, iD. -- 


‘Appeal against the deciee’ of Mr.J astice 


- Pearson, dated the 6th -December, 1926, 


in Original‘ Suit No. 1844 of 1926.. 
_’Mr.-8.C: Roy, for the Appellant... . 
Mr, S, M. Bosé, for the Respondents. 

JUDGMENT. . : 

C. C. Ghose; J.—This isan appeal from 
an order made by. my learned -brother Mr. 
Justice Pearson on the 6th- December, 1926, 
on an application made by the plaintiff 
Oompany under Ohap. XIII-A of the Rules 
of this Court for summary judgment. 

The facts shortly stated are as-followa:— 
Thé défendant Siyam Sundar Chakravarty: 
who is.the- appellant before, us. was on all 
material dates the Editor of. the “ Servant" 
newspaper and Managing Director of, the 


deféndant: Company, namely, the Bervant, 


Publishing Company, Limited. It..appedrs 
that the-plaintiff Company. supplied -paper 
from time to time for the use of the défend- 


ant.Company and as and when: the goods, 


were delivered, the appellant Shyam Sundar 
Ohakravarty. executed certain promissory” 


notes for the-value-thereof, The promissory 
The: plaintiff, 


‘notés were eight in” number, | 
Company- made . attempts. to - realise-ihé 
monies due but did not. succeed. Theré 
was of the date of the application a 
sum’ of Rg, 8$10-2:6 due to the plaintiff 
Oonmipany - for principal and a sum of 
Rs, 463°4:4°0n account~ of interest. The 
promissory notes were all alike: and one of. 
them which is: printed at page 13 of the 
paper-book may be quoted herein-as a 
‘sample: ‘On demand J, Sham Sundar 
Chakravarty Esqr. Hditor and Managing 
Director ‘The Servant,’ promise to pay the 
Titaghar Paper Mills Co.; Ltd., or order, the 
‘sum of rupees nine hundred twenty-two, 
and annas'four only together with interest 
thereon at the rate of twelve per cent. per’ 
annum from the 10th February, 1925, being 


- 84) 


tore my learned brother, Mr. Justice Pearson 


‘on the 6th Déceriber, 1926, when he made 
“an order-in terms of the plaintiff.Company’s 
. ‘summons for summary judgment: He held 
`` thet, having regard to the terms of the-pro- 


missory notes, it could not be contended that 
the appellant had not-undertaken any, per: 


sonal liability in respect- of the.stime men- 


tioned imthe said promissory notes, . f 
On appeal it isargued où behalf of the 
appellant, by Mr. S. OV Roy, firstly, that, 
there, was a triable issue rdised by the appel- 
lant.. and., that . no summary judgment 
should have béen passed ; and, in- the ‘se+ 
cond place, that on the construction of the 


‘promissory notes themselves thers, was: no 


personal liability undertaken by -the appel.. 
lant and that, ‘therefore, no decree should 
have been made.against him. cree er 

_As regards the first point, itis sufficient 
to observe that, on the materials before us, 
itiscléar that there was no triable issue 


“dependent on facts- which were to be ins 


vestigated, bas there wasa question of law. 
raised.by the appéllant, namely, whether, 
having’regard to the terms of the promis~ 
sory notes, any: personal liability had been 
undertaken -by the appellant. That ques- 
tion did not, in my opinion, involve the tak- 
ing of evidence, It was a pure question 
of law and-had to be decided with reference, 
tothe terms of the promissory notés, , On: 
the decision” of that question depended adi 


. to whether there sliould; be a stimmary; 


the value of one hundred and thirty-six | 


reams of paper -sold and delivered to me 
from their godown as per their Delivery 
‘Order No. L 788.” The appellant filed an 
‘affidavit in answer to theapplication of the 


plaintif Company in which he contended. 


that hé did ‘not sign the said -promissory 
` notes in his personal capacity in- considera- 
_tionof the” paper being supplied to the 


defendant Company “and that, under. the’ 
Servant Publishing - 


circumstance, the 
Company, ‘Ltd,, . were~ alone. liable for 
thé*rice of the: paper supplied nd that 
there was no personal. liability undertaken 
by the appellant, The-mattercame on ba: 


i |. 


judgment in favour of. the plaintif Oom-, 
pany or whether leave to defend. -the suit 
should be given to the appellant, Mr. Justice, 


Pearson held on the construction of the. 


promissory notes. that the, appellant- had: 
undertaken a personal liability and passed, ` 
summary judgment in favour of the plaintif” 
Oompany. That-amounted *to saying that,. 
in, the circumstances disclosed, no leave 
should be givén to the defendant to put in 
a defence in the ordinary way. That dis- 
poses of the first point raised by Mr. Roy. | 


As regards the second point,-itis sufficient. 
to observe that, having regard to the cases, 


-gome. of which are referred. to. in. my judg~ 


ment—In the matter of Jdjodia Cotton Mills’ 


Ltd. (1); it cannot be -contended -on’ she 
documents in this .case that the: appellant 


had not undertaken and did: not -undertake 
any personal liability. Thé appellant's’ de-. 


-scription as Managing Director in the body 


(1) 103 Ind. Cas, 629; 31 O, W.'N, 683) A. L R. 1927 © 
Gal. 612, oe 
7 . ©. oF 
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Stthe promįssory notes had not the effect 


-Ë excluding his personal liability. Itis 


Xoteworthy that the appellant when he put 


‘is signature on the promissory notes, 


. Signed his name without any qualification 
<. whatsoever. and did not take any steps 
., whatsoever to indicate that he was signing 


-the document not in his personal capacity 


but for.and on behalf of the, Servant 


. Publishing. Company. Ltd., and as their 


<. Managing Director. 


Under these circum- 
Stances, there could only have been one ans- 


_ wer to the question raised by the appellant, 


„and, in my opinion, Mr. Justice Pearson 


„rightly negatived the contention raised by 


the ‘appellant. 
|, Mr. Roy bas drawn our attention to the 


. case of Elliott v. Bax-Ironside (2). That case, 


ab Iread it, is entirely against Mr. Roy'scon-. 


tention. What happened in that case is 


. this: —The action was against two defend- 


. ants asindorsers cf a Bill of Exchange. 
< Those defendants were-the Directors of a 


Company called the Fashions Fair Exhibi- 
tions Ltd., and one of the defendants was a 
person named Mason who was the Manag- 
ing Director. The Company accepted two 


. Bills of Exchange for J, OU pounds each, but 
. inasmuch as the capital of the Company was 


not more than.400 pounds it was suggested 
that the two Bills of Exchange should be in- 


_dorsed by the-two Directors, namely, Sir 


Henry Bax-Jronside and Mr. R. A. Mason. 


< They accordingly indorsed the two Bills of 


Exchange and the contention that was 


‘sought to be canvassed on their behalf be- 
_fore the Judge in the Court of first instance 


and inthe Oourt of Appeal was that they 
had not accepted any personal liability. 1 


. was held that having regard io the facts, 
although they had described themselves 


as Directors, they were really guaranteeing 


“a debt due by the Fashions Fair Exhibitio: 8 


. Ltd., and that they accordingly could rot 


avoid liability es guarantors. Bothon law 
andon facts, this case, asI read it, is 
against the contention put forward before 
us by Mr. Roy. | 

- On all. these grounds, I am of opinion 
that this appeal should stand dismissed 
with costs, 

- Buckland, J.—I agree. f 
A, N.A, l Appeal dismissed, 


. (2) (1925) 2 K, B. 301; 94 L. J, K. B. 807; 133 L, T, 
624; 41 T. L. R. 631. 


RiMa SASIRIAR 0, PARRIRI AMBALAKARAN, . 
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: MADRAS HIGH. COURT. 

Civit REVISION. Petition No. 75 oF 1926, 
: May 4, 1927. ‘ 

Present:—Justice Sir William Watkins 

- Phillips, Kr. . 
RAMA SASTRIAR—PuaintiFrF— 
; j PETITIONER 
Versus i 
PAKKIRI AMBALAKARAN—DEFENDANT 
: : RESPONDENT. 

Contract Act (IX of -1872), s. £8—Bond providing 
for payment of interest by work—Very low wages— 
No provision for re-payment of loan—Legality of 
contract—Slavery.bond. 


. Where a bond executed by a servant in favour of .. 


his master provided for the payment of interest in 
the shape of work, but the work was to be paid at a 
certain definite rate which was very low-and. the 
work included that of the executant as well as that 
of his wife and no provision was made for the re- 
payment of the loan: : 

- “Held, that the bond was a slavery bond and was, 
therefore, not enforceable. i ` 

‘Ponnusami v. Palayathan (3), distinguished. 


Petition under 8.25 of Act IX -of 1887, 
praying the High Oourt to revise the decree 


.of the Oourt ofthe District Munsif, Nan- - 


nilam, in S. O, S. No. 456 of 1925. 

: FAOTS.—A bond executed bya servant 
to his master provided as follows :—‘As I 
have to day taken ‘Rs. 25 in cash agreeing to 
do pannayal.service under you in respect 
of 15 mais of land of yours, Ishall, in lieu 
of interest, plough the land by using your 
bull, attend to cultivation, take wages 
for myself at 2} measures and for my 
wife at 1$ measures a day. Further, at-the. 
time of harvest, I shall receive kalandai 
at 2 measures per kalam, For other work, 
I sball receive 4 marakal a day. I shall 


attend to local channel digging without s 


payment. Binding myself to the above 
conditions both myself and my wife being 
-bound to do aforesaid pannai work, Ihave 
executed aulsurandi. Should I fail to do 
work as per condition or if I commit fraud, 
I hereby agree to render myself criminally 
liable.” In a suit on the bond, relying on 
Ram‘ Sarup Bhagat v. Bansi Mandar (1) 
and Scari Ayyangar v. Subbarayar (2) the 
learned District Munsif held that the bond 
was aslavery bond and, therefore, unen- 
forceable and accordingly dismisséd the 
suit, The plaintiff applied to the High 
Court for revision of the said decree, 
. Mr. T. S. Ramaswami Iyer, for 
Petitioner. P 

Mr. V. Ramaswami Iyer, for the Responda 
ent, . 
1) 80 Ind, Cas, 955; 42 O 742,190, W, Ni 1118,° ° 
(2) 40 Ind, Gas, 235) 5 La W, 70. UX 


the 
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JUDGMENT.—The District Munsif 
_dismisséd the suit on the “ground that the 
. bond sued on was a slavery bonc and 
its terms are not enforceable. The bond 
_provides for the payment of: interest in 
_the shape of work, but the work is so be 
“paid at a certain definite rate which appears 
_to be very low and the work includes that 
of the executant as well as that of his-wife. 
No provision is made for the re-payment 
and although; of course, a debtor cen in 
law always re-pay his debt, still in the case 
of these pannayals itis quite likely that 
they donot realise this right. The case 
relied upon by the petitioner which was 
decided by myself in Ponnusami v, Falay- 
` athan (3) can be differentiated on the ground 
‘that in that. case the ordinary.wages were 
“to be paid for the’ man’s work anc that 
the period” was restricted .to five years. 


Ram Sarup Bhagat v. Bansi Mandar (1) 
and Iam certainly not prepared to say tha 
he is wrong-in this casa. 3 < 
The petition is dismissed. 
VN Petition dismised, 


mo 51 Ind, Oas, 252; (1919) M. W. N. 534; 10 L. W. 
202. SAN ERE . 


_ CALCUTTA HIGH-COURT. 
APPHaLS From APPRLLATE Downes Nos, 1805 
„OF 1925 anD 42 or 1926. 

h . August 24, 1927, 

Present:—Sir George Olaus Rankin, KT., 

Chief Justice, and Mr. Justice Mitte. 
NAWAB BAHADUR òr MURSHIDAEAD 

— DEFanDANT—A PPELLANT 
l i versus -- 

Raja BHUPENDRA NARAIN SINHA 

BAHADOR—Ptaintirr—REsPoNDEN™. 

; . Civil Procedure Code (Act V of 1908), s. 115— 
Revision—Error of law—Interference. 
_ Section 115 of the Civil Procedure Code appl=s to 
Jurisdiction alone, the irregular exercise or non- 
exercise of it, or the illegal assumption of it. The 
section is not directed against conclusions of low or 
fact inewhich the question of jurisdiction is nct ine 
volved. [p. 852, col. 2.]: . 

Balakrishna Udayar v. Vasudeva Aiyar (8) fol- 
lowed. : 

Appeals against the decrees of the Sub- 
ordinate Judge,” Murshidabad, dated the 
21st April, 1925, and of the District Judge, 
Marshidabad, dated the 10th September, 

e 1925, respectively, affirming those of the 


Munsif, Second Court, Berhampur, dated’ 


rajasua would not 


bi 


the 14th February,.1924, and of the Munsif 
First Court, dated the 10th May, 1924 


_ respectively. , 


Mr. Amarendra Nath Bose, Babus Suresh 
Chandra Mukherjee and Amulya Charan 
Sen, for the Appellant. . ; 

Babus Sitaram Banerjecand Bejoy Prosad 


- Singha Roy, for the Respondent. 


JUDGMENT. 
S A. No. 1805 oF 1925, 

Mitter, J.—This appeal arises out of 
a suit by the respondent for recovery of 
the balance of Road and Public Works 
Cesses from the. appellant payable for 4 
years, viz., 1826 to 1329 B. S., with dam- 
ages at 25 percent, h 

The defendant in this suit, now appel- 
lant, isthe patnidar under the plaintiff. 
now respondent, who is the zemindar of the 
mahal in suit and the terms of the patni 


‘The Munsif,on the other hand, relied on , are tobe found in a kabuliyat tosome of the 


‘terms of which reference will be made later, 


The plaintiff alleges that out of the cesses 
payable by the defendant only a smaller 


“sum has been realised. and the plaintiff 


consequently sues for the excess cesses. 


The defence of the defendant substantially . 


was (i) that the plaintiff. was realising 


cesses at the legal rate without adverting 


to a clause in the kabuliyat which runs to 
the following effect:— 

“If there be any demand from the state 
cn the zemindari for any new amount on 
account ef rent or revenue payable to the 


King or if any order is passed, I shall abide 
rie pay my rent along with it without. 


by it and h 16 ) 
ae objection”, (îi) that the plaintiff's claim 


for recovery ot cesses for the year 1926 
“was barred by limitation. 


The Munsif granted a decree to the plaint- 
if. for the excess cess. An appeal was 
taken by the defendant to the Court of 


‘the Subordinate Judge of Murshidabad who 


d the decision of the Munsif. 
wenn appeal has been taken to this 
Court by the defendant and three points 
have been reised before us by the learned 
Advocate for the appellant. It is argued 
in the first place as that the covenant in 
the kabuliyat that the defendant would pay 
include the excess 
cess claimed, 7. e., the cess in excess of the 
legal rate. It is contended in the second 
place that the excess_cess claimed does not 
fall within the definition of rent as given 
in the Bengal Tenancy Act, for unders 3, 
cl, (è) of the Act “rent includes also money, 
recoverable, under any enactment for tav 

i 
e 
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l time being in force, asifit was rent” and 


“as the éxeess-cess was ‘Tecovarable’ not 
„under the Cess Act but under the covenant 
in the kabuliyat the'éxcess’ cess could” not 
be regarded as rent within the’ meaning.: 


. of: the Bengal Tenancy Act and- that. the 
` suit for excess cess was; not ‘a suit to ‘which 


_, the provisions of Art. 2 of Sch: IL; el: (iii)(b) 


of the Bengal Tenancy. Act: would ‘apply 


:and consequently the claim for 1326 B.S. 


is barred by limitation. It ‘is “contended 
in the third placé thatin, any view the 


` plaintiff is not entitled ` to damage at 25 : 
“per cent, on, the excess G6sg, havin’ z regard 


tò the provision of s. 68, ci. (2) of: the’ ‘Bengal. - 


ts Tenancy Act which: applies only. to asuit ` 
“for rent. - 


Basing his argument on. “che: ‘ground’ - 


' taken by the appellant that the: sum claimed: 


in. the suit cannot. be regarded.” ‘as rent, - 


. the .learned: Vakil” for the réspondent bas :: 

~ taken a préliminary objection to ‘the -hear- 
‘ing “of this ‘appeal, 
_ according ‘to.’ 
`- the, present suit would- be @ suit not- for 


He “contends that ` 
the. appellant's: argument 


rent. but for money and. as the’ suit: is. 


. valued at less. than” Re, 500- there, would, 
“pê no second appeal to this Court. 


‘By 


` reason of s: 102 of the. Codg oÈ ‘Civil Proce-" 


a 


dure.The-. appellant. is in., ~ the horns, ‘ofa 
dilemma for if his argument is accepted that. 


| the presént suit is not a suit for rent--then. 


he. has,no right. of second appeal, ` “Tf,-on.. 


“the other hand, his argument is not accepted - 


and the. suit’ is regarded as a suit -for tent.. 


. then there. is no substance in any: of'.the 


three grounds taken, | The learnéd Advocate. 


‘for. thé- appellant ` is preparer to accept, 


the’ position that this is a suit “for. money. 
and not for rent; consequéntly he is met 


. by the preliminary objection which. must, 
‘prevail and the "appeal : is dismissed : with 


costs. 
` Itis next argued in reply that this. peti- 
tion of appeal should be ‘treated’as a pelti- 


“tion for- ‘revision and this“ Court’ should 
‘interfere under s. 115 


“cedure Code, 
and’ third grounds. raised on- behalf of the 
appellant it is said that the lower Appel- 


. late Court has applied - ‘the law toja case .. 
it dóes not apply end has thus ` 
exercised his jurisdiction” wiih- material - 


to Which | 


irregularity: ` “Reliance. ‘Fas besni placed:in 
this connection on the decisions - ‘of this. 


| Court in Brajabala Debt v. Gurudas Mandal 


E (D and Mohini Mohan Roy v, Ramdas . 


See ed, nip £01; 80, 487,- 


-under 8. 115- of: 


= NAWAB BAHabÜR OF MUR:MDABID v. attopiiebe áraik: SİNA. Tib: O; i997) 
Paramhansa (2), All: that- these_cases-lay .- 


down is. that“in a proper case where, there 
hag, been “an error. of jurisdiction, ‘the 
High” “Court may treat „a petition of'appeal 
as: a petition. for revision and interfere 
the Code. But we. do 
“not: think: ` that i e. 115: applies. in the pre- 


-raised* “by the appellant. against “hin the 


lower Appellate Court has merely, arrived 
at conclusions of: law ‘contrary to the | 
contention of thé appellant. It has. been 

: observed'-by the Judicial “Committee of 


“the Privy ‘Council in the recent case.of : 


Balakrishna Udayar.v. Vasudeva- -Aigar (3) 
“that s. 115- applies to, jurisdiction ‘alone, 
the. “irregular: exercise, or non-exercise of: 
‘it, or the: illegal: assumption. “of it. Phe 
stction’ is. not directed’ ’ against conclu- 
sions of “law. or fact in which: the. ques- - 
tion of* jurisdiction ‘i is not involved.” ~ 

T: think, therefore, ‘that this is not a 
‘case -which calls’ for our interference under - 


s. 115. 
8. A: No. 42 or 1906. 

With: regard ‘to: this appeal . which: arises 
outof a. suit. between, the.same parties as. ` 
in' Appeal No, 1805 of 1925 which I lave just 
dealt with, it has been frankly admitted . 
by the learned Advocate for the appellant , 
that the case is governed by a previous 
decision of the High Court dated the lst 
of ‘June 1922 which has. been, marked as 
Ex,- -3-in-the suit and “that that decision 
-is ` against him, 

I-think that the decision of: this Court 
referred to concludés this second appeal: 
which. must be dismissed with: coste, 4 

Rankin, Cy J.—I agree.. 

A, N-A. Appeals dismissed: 


at 80. ‘Ind. Cas. 210; 33 0. L, J. “582 at p. 535; 28 C. ` 
W. N-2 71; A. I. R. -1924 Cal. 487. 

(3) 40 Ind Cag. 650;.44 I. A: 961 at p..267; 260 L. 
J. 143 at-p. 1483-15 A. L: p a 2P. b. W: 101;, 33 
M.L. J. 69:19 Bom. L: Re 5;- (1917) M. -W.-N: 628; 
40 M, ae 6 L. W501; 22; o: W. N: 50; H Bur. L; T, 


of; thé Civil “Pro-. aie 


‘With reference to the ‘second - 


[106 L-O. 1427] 


` Lirees Patawr ABPRaL No. 155:08-1926, 
s Jane 20, 1927, x 7 

Présent-:—Sir Gay Rutledge, Kr, Chief : 
_, Justice, and Mr. Justice Brown. ` 
COOPERATIVE TOWN BANK ur. 
PADIGON—Puatiitivrs—APPsLLints | ` 


B, V. K. V. RAMAN OHETTLAR anD 


~ANOTHER— DEFENDANTS — RESPONDENTS. | 


Civil Procedure Cote (Act of 1909), O. XXI, v. 16 
—Assignment-sf ‘decree~Subseqient aitachment “and 
“execution of decree by third’ pariy—Assignee’s rights, 
whether affected—Failureto get assignment ‘recognised 
by Court, effect of—Trust in favour:of ‘assignee. 
A ‘pérson who attaches and executes a decree for 
‘money ‘after it has ‘been assigned by the ‘decree- 
holder ‘to. a ‘third ‘psrgon does -ot acquire any 


‘beneficial interest in the amounts realised in execu-' 


tion" but holds ‘the same as a trustee-for the assignee 


‘of the decree. [bi. ‘854, col. 2] i E 
|. Dheabsignment ‘of a'deërse operates from the date 
of the assignment and does not depéiid ‘for its valid- 
“ity upon ay -récognition by the Court. |p. “854, col. 1.] 
o-aperative Town Bank v. Raman Chettyar, 99 Ind. 
- “Oas. 309, overraled. pin 
Letters patent appeal against thé judg 
ment of Mr. Justice Mya-Bu, in 9, A. No, 
589 of 1925, ‘dated the 10th August, 1920, and 
reported as 99 Ind. Oàs. 309, - r | 
| Mr. Thein Maung, for thé Appéllants. 
Mt. P.S. Chari, for the Redpondenta, 


“JUDGMENT.—The second respondent 
aung Myo obtained a. money decree 


against one Mg. Po Hlaing, This decree ° 


was attached by the first respondent 8. V. 
K. V. Raman Chettiar. in exeeution ofa 


Gec¥es agaist Madang Myo, After obtain- 


ing the avéachitient thé Chettiar applied ’ 


The plaintifis-dppeéllants, the Oo-operative 
own Bank of Padigon, claimed that; prior 
to the attachment of the déecres by the 
| “Oliettifir, Maung -Myo had fransférred the 
décreé tê them, They say that thé Ohéttiar 
€xécuted hig dédéree and the decree against 
Mg. Po Hlaing without’ their knowlédge, 
the transfer having beén imadé to them 


2,700. The 


GO-OPRAATIVE TOWN BANK b, RAMAN-CARTTIAR, 
RANGOON HIGH COURT; - 


Thé Ohéttiar had ` 
and they, theré- - 


E 
Plaintiffs. were estopped from making this 
-claini for this money now. These questiona 
-have not “yet, however, -been adjudicated 
‘upon: , The “suit “was dismissed fon the 

“ground that, ‘the respondent Chettiar hav- 
ing executed the decree in accordance with 


‘the provisions of the Code of ‘Civil Pro- ` 


cedure, ‘the mere fact that the Bank had. 
‘a previous assigament of the decree would 
‘Rot give them: any right to follow the 
money in ‘the hands‘of- the Ohettiar. The 
‘suit. was dismissed by the trial Cotirt and 
‘by .the District ‘Judge in appeal, and théas 
decisious, wee ‘affirmed on second’appeal by 
a Single Judge of this Court. ~.. AG 
The point raiséd is a difficult point of 
Jaw, on which we have been: unable to 
find any clear judicial pronouncement, and 
has, ‘in our opinion, been quite rightly 
cartified as a fit ca3é for appeal under. cl. 13 
of the Lttérs Patent, A number of ‘cases 
have beon citëd in favour of the'respond- 
entg,to the elféct that the only person 
entitled to .éxécute a detree is the person 
who has followed the proceduré-laid down 
in Ò, XXI öf thé Oode öf Civil Procedure. 
We do not, however, think that thege deci- 


“ gions necéssarily; coiiclude the, matter.. The 


Oodé of Civil Proceduré, að the term im- 
plies; regulates procedure, and does. not 
ordinarily affect substantive rights, and 
although the Executing Oourt was bound 
to allow. thé Ohettiar to executé his decree, 
it “does not necessarily follow that the 
Ohsttiar was éntitled to retain the benefit 
óf that dééree for his own purposé,” The 
holder of å monéy decres acquires no right, 
title or interest in the property of his 
judgmént-débtor merely by virtue of that 
decree, and he has no right to execute this 
decrée against any property that is not 
the property of his judgment-debtor at the 
timé “of attachment. If then at the time of 
the attachment of the decree in this -case 
the Chettiar’s judgment-debtor.had. no 
longér any rights in the.decree attached, 
the Chéitiar could obtain no rights in that 
deérée and could not utilize that decrée 
for the purpose of satisfying his: debt. 
Rule 16 of O. XXI provides for the ap- 
‘plication by the-assignée of a decree te the 
Court to bé allowed to execute the’ decree, 
Tha ruls does not however say, and ‘we 
know of no other provision of law to that 
efect, that the.assignment has no legal 
féé6 until the assignee is brought on the, 


Lid 


‘fecord under tbę provisions’ of r, 16. It- 


wes heldin thêcase of Puthjandi Mammed 


7 . 


854 ° 
v. Avalil Moidin (1) that all that the trans- 
feree of a decree gats in law for the money 
paid by him tothe decree-holder for the 
transfer of his decree is an agreement to 
transfer it, nota complete transfer until 
recognised by the Court. If this decision 
is sound law, then we think this appeal 
is bound to fail. But this decision has 
been dissented from by another Bench of 


the same Courtin the case of? Sadagopa- ` 


chariar v. Ragunadachariar (2). The learn- 
ed Judges who decided that case remarked 
in their judgment: ‘‘ There is nothing in 
s. 232, Civil Procedure Code, to suggest 
anything of the kind. On the other hand 
it can be gathered, from the section itself, 


that the completion of the transfer does. 


not depend upon any recognition by the 
Court for it begins by saying: ‘If a decree 
be transferred by assignment in writing,’ 
” thus assuming that there has been a com- 
plete transfer.” With these remarks we 
agree. We see no reason why the transfer 
by a decree holder of his rights in the 
decree should: not operate on the date of 
transfer any more than in thecase of the 
transfer of any other kind of property. The 
Code of Civil Procedure lays down the 
method by which the rights can be enforce- 
ed, but does not itself confer the. righte, 
and it seems tous that the transferee of 
a decree purporting to contract should 
put in anapplication under r. 53 of O. XXI 
of the Code of Civil Procedure to remove 
an attachment of the decree made subsequ- 
ently to this transfer whether he has him- 
self taken steps to be entered on the record 
in place of the original decr3e-holder or 
not. 

It is suggested on behalf of the respond- 
ents that the rfghtsofa transferee of a 
decree are set forth in r. 16 of O. XXI 
and the rights of an attaching decree- 
holder in r. 53, and that whichever party 


enforces his rights to his decree is entitl- ` 


ed to the benefit of those rights. .[t has 
been pointed out that cl. (3) ofr. 53 lays 
down that the holderof a decreas sought 
to be executed by the attachmentof an- 
other decree of the nature specified in 
sub-r. (1) shall be deemed zo be the re- 
presentative of the holder of that decree, 
and that no such words occur in r. 16, 
dealing withthe transferee byassignment. It 
js clear that so far as the Executing Oourt is 
* concerned the provisions c ofrr. 16 and 53 must 
. (1) 20 M. 157; 7 Ind. Dee, (w%s.) 110. 
(2) 3 Ind, Case 938; 33 M. 62; 6 M. L, T. 73, 


em 
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be followed. But we are unable to agree 
that it further follows that, when the 
attaching decree-holder has executed the 
decree, heis necessarily entitled. péraonal- 
ly to thé beneficial interest of his eXécution 
ifin fact atthe time ofthe execution he 
had no legal right to execute it on his 
own account. In such .circumstances it 
seems to us that he must be regarded as 
the trustes of. the person beneficially 
entitled to the profit of the decree. In this 
view of the law the order dismissing the 
suitin the present case cannot be confirm- 
ed. The Chettiar raised’ in his written 
statement, amongst others, the defence 
that the appellants were estopped from. 
claiming the money now. That may or 
may not be so, but that will depend on the 
facts of the present case which have not 
yet been tried. 

We accordingly set aside the decrees of 
the lower Oourts dismissing the suit, and 
direct that the suit of the plaintiffs-appel- 
lants be ‘re-admitted: and heard on its 
merits. The costs of this appeal and of 
the appeals before the District Judgeand 
the Single Judge of this Court will be 
borne by the respondents. The appellants 
will be entitled to a refund of the -Court- 
fees paid by them i in the three appeals, 

ALN. A. Appeal allowed, . 


CALCUTTA HIGH COURT.. 
O1viz Revision No. 608 oF 1927. , 
; July 12, 1927. 
Present:—J ustice Sir Zabhadur Rahim ` 
Zahid Suhrawardy, Krt., and Mr. J ustice. : 


Mallik. 
“TARAPADA GHOSE PLAINTIFE — 
PETITIONER 
Lersus 
Srimati BAGALA SUNDARI BASU a AND - 
ANOTAER—DsFENDANTS—OPPOSITE PARTY. | 
Civil Procedure Code (Act V of 1909), 0. T, r: 11. 
‘Person’, meaning of-—Conduct of suit, whether can ber 
given to person not party to suit. è 
The word ‘person’ in Ọ.I, r. 11 of the Civil. Pros 
cedure Oode means a party to the suit, and a person ' 
who is a stranger to the suit cannot ‘be given the 
conduct’ of the ‘suit within thé meaning of the rulė. 
[p. 857, col. 1.) j 
Civil revision against & decision of the | 
Subordinate Judge, Third Court at ADOYO; 
dated the i2th April, 1927. 
“Bir Provas Chandra. Mitter, Mr. Baa 
-Prokash 
Chatterjee, for the: Petitioner, 1. ta 


! 
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Mr. Gunada Charan Sen and Babu Ram- 

endra Chandra Roy, for the Opposite Party. 
ae - JUDGMENT. - 

Suhrawardy, J.—This Rule has been 
obtained by the plaintiff against an order of 
the Subordinate Judge of 21-Parganas, dated 
the 12th April, 1927, permitting the wife of 
the defendant to conduct the defence on 
his behalf under the following circum- 
stances. The defendant Protap Chandra 
Basu was the Cashier and Collecting Agent 
for a number of years working under the 
plaintiff. The plaintiff's case is that on 
one morning he found the defendant ab- 
sconding with the key of the iron safe in 
his charge. A criminal case was brought 
against him but he isstillabsconding. The 
present suit has been instituted for accounts 
against Protab Ohandra Basu and the 


plaintiff also applied for attachment before - 


judgment of certain sums of money, There- 
after, the opposite party No: 2, Bagala 
Sundari Dasi, applied for permission to 
conduct the case on behalf of her husband 
on the ground that her husband was either 
murdered by the plaintiff or was being kept 
in solitary confinement at the plaintiff's 
instance, The learned Subordinate Judge 
has been unable to find whether the version 
of the plaintiff was true or the defendant's 
wife's version relating to the disappear- 
ance of the defendant was true and per- 
mitted the wife to conduct the case on be- 
half of her absent husband. The order 
passed by the Subordinate Judge is based 
on two grounds. His interpretation of 
O. I, r. 11 gave him enough jurisdiction to 
entrust the defence to the wife though she 
was not a party to the suit. The other 


ground is that if O. I, r. 11 does not apply, 


the Civil Procedure Code is silent and there 
is no express provision ‘to meet the 
contingency that has arisen in the present 
case and, therefore, in the exerzise of in- 
herent jurisdiction vested in the Court he 
can give the conduct of the suit to the 
opposite party- No. 2. 

-It has been argued before us that O. I, 
r, 11 do&s not authorise the Oourt-to give 
the permission as above stated and that 
as there is no provision in the Code for 
allowing a third party to conduct a suit on 
behalf of an abserft party without special 
authorisation the Court has no power to 
givesuca permission As regards the first 
groynd, it-is contended cn behalf of the 
opposite party that the word ‘person’ in 
O, I, r. 11 -ineludes any person—be he -a 
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a 
party to the suit or not—and-the-Court-has:* 
jurisdiction to give such permission to- the- 


wife in the present case to: conduct ‘the 
defence on behalf of her husband. As this 


is a case of first impression and ho authori- - 


ties are available either for or against,~ I: 
have given my very ‘careful consideration:: 
to the contentions raised on both sides and. 


I find myself unable to agree with the inter- - 


pretation put upon the rule by the Court 
below and urgently pressed before us -by ' 
the learned Advocate appearing’ for the 
opposite party. The main argument upon 


which this view is sipportedis that O.I,-‘r. - 
11, reproduces the provision of the last paras. 


graph of s. 32 of the Oode of 1882 which ' 
. was as follows: 


“The Oourt may give the 
conduct of the suit to such plaintiff as it 
deems proper.” The present Code has ‘in 
O. I, r. 11 reproduced all the words of the 
repealed section except that the word“plaint- 
iff’ has been changed into “person. It is 
accordingly argued ‘that this change is- 
instructive and gives an inkling into the 
mind of Legislature as to what was really 
meant by the change and it is said that 
the Legislature intended by the alteration 
of ihe words to invest the Court with power 
to give the conduct of the suit to any person 
whom it deems proper—be such’ person @ 
party to the suit ora stranger to it. I do 
not think that the idea with which this 
alteration was made was as has been sug- 
gested by the opposite party. The altera- 
tion has been made in order to assimilate 


the wording of the rule of the Code to the . 


corresponding rule of the Supreme Court 
in England. Order XVI, r. 39 of the Rulesof 
the Supreme Court is, so far as is relevant -` 
for our present purpose, in these words: 
“The Court or a Judge may require any 


person to be made a party to any action or. 


proceeding, and may give the conduct ‘of 
the action or proceeding to such person as 
he may think fit.” Under the English Law 
the few cases which have been decided 
‘under this rule show that the Cvurt has 


-as much power to give the conduct of the 


suit to one of the plaintiffe as the conduct. 
of the defence to one of the defendants.. 
See the case of Peek v. Ray (1). The fir- 
ther reason for the alteration seems to be. 
that under the Jaw as it ‘stood under the. 
rep2aled Code of Civil Procedure the Court 
had power to entrust. one of the, plaintiffs 
with the prosecution ofthe suit. Asib was 

(1) (1894) 3 Ch. 282; 63 L. J. Ch,.647; 7 R. 259; 70 
L.T, 769; 42 W.R 498 ge 


> 
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deemed to be desirable that the power of 
the Court to put one of the parties in charge 
of the suit should be extended to the con- 
duct of the defence, a general word was 
used to include both the plaintiff and the 
defendant. As I have said, there is no case 
in support of the view pressed by the 
Opposite party or that which I feel dispos- 
ed te adopt; but the commentators of the 
Civil Procedure Code have'put an interpre- 
tation on this rule which accords with my 
reading on the law. I only refer to their 
opinion in support of the view which I take 
in this matter independently of what they 
have stated. Sir John Woodroffe in his 
well known Edition of the Civil Procedure 
Code observes, commenting on O. I, r. 11, 
as follows: ‘The word ‘suis’ does not 
ordinarily include defénce, but, according 
to the English practice, the conduct of the 
defence also is often given to one ‘of the 
defendants............ Apparently with a view 
to adopt that practice, the ‘person’ has been 
substituted for the plaintiff.” This view 
has been accepted and adopted by another 
commentator Mr. Nandlal in his useful Edi- 
‘tion of the Civil Procedure Code, There is 
a decision in the Madras Court which shows 
how this rule has been ‘understood. In 
Saminatha Pillay v. Rajagopala Mudaliar 
(2) the learned Judges held that it was 
permissible under O. I, r. 11 to transpose a 
defendant as a plaintiff and give him the 
conduct of the suit. The order within 
which r. 11 appears is described in the 
heading as relating to parties to suit, which 
lends strength to the view I have adopted. 
Thē-word ‘person’ has been used in several 
Tules under that Order. Though I do ‘not 
think that the meaning which may be given 
to that word ip any rule will necessarily 
govern the meaning of the word used in 
r. 11, a reference to the various rules in 
O. I may be made to show that the word 
‘person was not used in any particular 
Bense by the Legislature and that it should 
be interpreted according tocontext. Rule 1 
sáys that all persons may be joined in one 
guit......if such persons brought separate 
suits, any common question of law or fact 
would arise. Rule 3 says that all persons 
may be joined as defendants...... where if 
separate suits were brought against such 
persons any common question of law or 
fact would arise. There can be no doubt 
that the word ‘person’ used in these rules 


2) 62 Ind. Oas. 360; 40M. L. J. 208; 13 L. W. 148; 
akah M, W. N. 108; 29 M, L. T, 151 i 
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means pereons who are parties to the suits, 
Rule 6 empowers the plaintiff to join as 
parties to the same suit all or any of the 
persons severally or jointly and severally 
liable. Rule 7 says “Where the plaintiff is 
in doubt as to the person from whom he is 
entitled to obtain redress, he may join two 
or more defendants...... “ In these two 
Tules the word ‘person’ has been used to 
indicate a person who is or may be a party 
to the suit. Somestress has been laid upon 
the use of the word in r. 8. It says “Where 
there are numerous persons having the same 
interest in one suit, one or more of such 
persons may:..sue or be sued,” The second 
clause of the rule says: “Any person on 
whose behalf or for whose benefit a suit is 
instituted...... may apply to the Court to be 
made a party to such suit.” It is argued 
that the word ‘person’ in this rule means 
a person who is nota party to the suit and 
the use of the two words ‘person’ and ‘party’ 
in the second clause indicates that the Legis- 
‘Jature intended to mark some distinction be- 
tween the two classes of persons described as 
‘person’ and ‘party.’ Idonotthink that there 
is much substance in thiscontention. The 
word ‘person’ has been used in the rule in 
the ordinary sense and if cannot be eug- 
gested that any other word could have been 


cused. The rule deals with cases in which 


various persons are interested and it author- 
ises one of such persons to sveor defend 
on behalf of the others. As 1 have said the 
rule opens with the words ‘one or more of 
such persons may sue or be eued’; the 


. word ‘persons’ there must mean those who 


are virtualiy partiesto the suit. Thesecond 
clause makes no distinction between ‘person’ 
and ‘party’ but only says that any person 
may apply to be made a party. Inr. 10 the 
word ‘person’ has been similarly used with- 
out bearing any special significance. The 
rule says: “Where a euit has'been institut- 
ed in the nameof the wrong person as plaint- 
hi eee the Court may order eny other 
person to be substituted or added as plaint- 
iff upon such terms as the Court thinks 
just.” Here the word ‘perech’ bas een ured 
for the plaintiff on the record as also for 
a person who may be substituted or added 
as plaintiff. In cl. (2) it is laid down that 
if a party is improperly joined or the nameof 
any other person ought to have been joined 
whether as plaintif or defendant, the Court 
may paes order as authorised by, ibe 
rule. Here the pers: n who has been impro- 
perly joined has been described as a ‘party’ 
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because he is a party to the suit and any 
one whom the Court thinksshould be alded 
asa party to the suit has been described as’ 
a- person because-he was hot a party as the! 
- stage. The third clause of the rule says 


that no person shall ba.added’as a plamtiff - 


or as the next friend without his consent: 


This use of the word ‘person’-does not give ` 


us much help in interpreting the vord 
in ř. ll. It is contended on behalf of, 
the opposite party that the word ‘person’ 
in ry 11 must be teken in its ordi- 
nary sense meaning anyoné includicg a 
person who is nota party to the suit. But 
one of tha canons of construction cf a 
Statute is that. reasonablé interpretetion 
should -be given to each word: It seems 
unreasonable to hold thatthe Legisleture 
_ by the use of.the word in r. 11 has interded 
that the Court may authorise anyons to 
_appear on behalf ofa party to the suit and 
have the conduct of the: auit xcept under 
special provisions contained in the Code 
itself’ The rasult. of adopting the tiew 


which has-been pressed upon us wil. be. 


that no party. to a suit may appear and 
the Court may give power to.any one to 
conduct tha suit or.defend it on ‘behal: of 
. & party... Of course there is the safegcard 
that.the. Court will’ exercise judicial dis- 
. ¢retion but the investing of the Oourt vith 
pack generat authority sééma to be unréason- 
able, 
Mhere.it is laid do-vn that where there are 
mòre. plaintiffs or defendants than one, 
they may. authorise one of them to concuct 
-or defend the suit. If it was intended that 
‘any one who is not a party to the suit 
imay- .be entrusted with the conduct of 
‘the suit it was -not necessary under r. 12 
that one of the parties should beempoweed 
for tha. purpose.. On all these consicer- 
ations I-am, of opinion that the word “per” 
.son'in O. J, r. 11 means a party to the cuit 
and that a person who isa stranger to zhe 
suit. cannot begiven theconduct ofthe suit 
within the meaning of that rule. In this v_ew 
this Kule is made absolute with costs and ihe 
order of the lower Court empowering ihe 
opposite party No. 2. Bagala Sundari [asi 
to conduct the defences on behalf of the 
‘defendant Pratap Chandra Busu ia set as-de. 


We assess the*hearing-fée at four gold 
mohurs. - ; ; 
Malik, J.—I agres. 
ni ~ Rule made absolutz. 


eNA 


‘Limitation to be decidéd by Exeéuting Court. 


‘another Court is a ministerial act and 


‘of the Ohief Court of -Lower 
A reference tor. .12 may be- made,. 


- ntg, -of whom the fifth ‘wag 


- February, 1922, when 


-stating that it was returned “ 


‘fendants on record” and thatn 


H 


- _ 887 
so e 
'. RANGOON-HIGH COURT. 
'- irs Civir Apezau No: 32-oF 1997, 
- - `- August 3, 1927. -> 7 
Present :—Sir. Guy Rutledge, Kr., Ohiet 
<. Justice and Mr. Justice Carr. ` 
Z NAOHIMAI ACHI—ArpELLANT 


` versus me . 

S. N. SUBRAMONIAN CHETIY— 

: RESPONDENT. __ ae 
Code (Act V of 1908), S. 39— 

decree—Transmission of .decrea— 


Civil -Procedure 
-Execution of 


Ministerial act—Power of Court transmitting deereé ~” 


to add legal representai 


ives -and leave’ question. of 

An order in execution which determines the dueg- 
tion of the right of a judgment-debtor to have the 
decision of the Court on ‘the contentions raised by 
him is appealable. [p. 858; col. 2.] D 


An order transmitting a decree for execution to 


could righ 
be made ez parte. The transmitting Court hae atly 


power to allow execution against the | z 
sentatives of a judgment-debtor and pote nas 
decree, for execution without giving- any notice to 
them leaving them to raise the objections on 
the score of limitation in that Court; and the mere - 
fact that notice was given’ and objections were raised 
Gazinot “affect the power of the Oourt to act in ‘the 
game way. IP. 859 col.-2,]. m | j 
Banku Beharu Chatterji v, Naraindas Dutt (1) 
relied on, : o : 
Mr. Cowasjee (with him Mr; B. K, B, 
Naidu), for the Appellant. | 
Mr. Paget, for the Respondent. 
JUDGMENT-.—In Suit No 308 of 1909 
f the Burma the 
réspondent, Subramonian Ohetty, obtained 
a simple money decree against five defend- 
S K. M. P. R 
6, Palaniappa Ohetty of Karakudi, in the : 
Madras Presidency. The decree was passed 
on theadrd of June, 1910, and in: July of 
that year it was transmitted 1o the Dis- 
trict Oourt of Ramnad, in Madras, for exe- 
cu ion. . There it- remainetl until the 25th 
; t the Ramnad Court 
returned it to-this Court wih & -letter 


SO ag: 

enable the decree-holder to bring inthe 
legal represertativeas of the deceased “de: 
e o satisfac- 
tion. had beer obtained by execiition: in 


-that Court. = 


Nothing was done in this Court ui}; 
the 20th April, 1923, the decree ba 
(respondent) applied to have the appellant 
Nachimai Achi brought on’the ‘record ag 
‘the heir and legal representative of K M. 
P. R.S. Palaniappa Chetty, deceased,’ On 
this petition notice was issued to-the ap- ° 
pellant. This was held to have been duly 
served -and.as the appellant did not appear 


838 è 
an ex parte order was passed directing that 
the appellant -be brought on tha record as 
the legal representative of the fifth defend- 
aot, This was done by adding her name 
ai legal rapresentative in the plaint aad 
decree ia. the suit. The formal propriety 
of this procedure is at.least ‘questionable, 
since the Civil Procedure Code does not 
provide for it on the lines of the provisions 
of O. XXII in respect of suits. The only 
actual provision in tha Code is s. 50, which 
says that the decree-holder may apply to 
the Court which passed the decree to exe- 
cute it: against the legel representatives. 
The point, however, is not now of material 
importance. : 

Tnis order was passed on the. 4th July, 
1923, and ¿on the 9th of August the re- 
spondent applied for re-transmission of the 
decree to the Ramnad Court for execution. 
This was granted andthe amended decree 
was so transmitted. 

On the 24th of November, 1923, the ap- 
pellant applied to have these two ex parte 
orders vacated. Notice was issued to the 
respondent, who contested the application. 
After much delay it was decided on thé 
19th of January, 1926, when the learned 
Judge onthe Original Side allowed itand 
Bet aside the ex parte orders. His order 
came before this Bench in Civil Miscel- 
Janeous Appeal No. 43 of 1926, which ap- 
peal we dismissedon the grocnd that the 
order was not a judgment within the 

“meaning ofcl. 13 of the Letters Patent of 
eas and was, therefore, not appeal- 
Abie, 

The matter then went before another 
Judge onthe Original Side, whose order 
on it is now appealed from: 

The contentich of the appellant was that 
the decree was no longer executable, being 
time-barred under s. 48 of the Civil Pro- 
cedure Code, and that the application 
to bring heron the record, or to execute 
the decree against her, was also time- 
barred under Art. 181 of the Schedule 
to the Limitation Act. Ths respondent 
contends that there is no kar in either 
case because of-the various proceedings 
in‘execution in the Ramnad Court. 

The learned Judge has refused to decide 
between these two contentions. The view 
he has taken is that the questions raised 
are questions which ordinarily should be 
decided by this Court, but that in the 
peculiar circumstances*of this case they 
ught to beedecided. by the District Court 
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of Ramnad, because the decision will 
involve the construction of the previous 
order in execution of that Court. 

The appellant urges before us that she is 
entitled to have these questions . decided 
by this Court, Tha respondent. supports 
the order under appeal and contends 
further that there is no right of appeal 
against that order. A 

On this last question we are of opinion 
that an appsal does lie because the order 
finally detarmines so far as -this Oourt 
is concerned the question of the right of 
the appellant to have the decision of this 
Court on the contentions raised by her, In 
this respect it differs from.the order in ques- 
tion in Civil Miscellaneous Appeal No. 
43 of 1926, which merely set aside certain 
ex parte orders and left the questions 
raised for decision on contest, 

As regards the first contention this case - 
is strikingly similar to Banku Behary Chat- 
terji v. Naraindas Dutt (1) which was decid- 
ed by the Privy Council. The facts of that 


‘case are somewhat more fully stated in 


the judgment of the Calcutta High Court in 
Narain Dass Dutt v. Banku Behary Chatto- 
padhya (2). From the last-mentioned report 
it appears that more than twelve years after 
the passing ofa mortgage decree by the 
Oalcutta High Oourt the decree holder 
“applied to the High Court praying that 
the (deceased) mortgagor's widow and his 
two Bons......... be substituted on the record 
in his place; 
decree be transmitted to the Hoogly Oourt 
for execution.” This was done without 
notice to the widow and sons. The Hoogly 
Court issued notice to them under O. 
XXI, r. 22 of the Civil Procedure Code 
and they then filed objections not in 
the Hoogly Oourt, but in the High Court 
itself. The principal objections were “hat 
the widow was nota legal representative 
of the mortgagor, and that execution was 
barred by the Law of Limitation. These 
objections were heard bya Judga of the 
High Court and a consent order was passed. 
Of this order Mr. Justice Richards®n says 
in his judgment “asit seems to me, its only 
appreciable effect was to amend............ 
the order for the transmission of 
decree by striking out the name of the 
mortgagor's widow.” Later he says “As 

(1) 101 Ind. Oas. 24; 31 O. W. N. 589; A. IL R. e1921 
P. O. 73; 52 M. L. J. 565; (1927) M. W.N. 336;°4 O. | 
W. N. 474; 29 Bom. L. R. 850; 38 M. L. T. 90; 45 O? 
L. J. 507; 54 O. 200; 26 L. W, 180 /P. O.). 

(2) 78 Ind. Cas. 1001; A. L R, 1925 Cal. 213. 
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legal advisers recogaised when they came 


before. Pearson, J., that what I may call ` 


the substantial objections of the ap- 
pellants to the execution of the decree 
fell to be decided not by the learred 
Judge but by the Hoogly Oourt to wh ch 
the decrea had been transmitted. The 
agreement arrived at related merely to 
the form of ths order for the trausmis- 
gion of the decree and ‘not to its stb- 
` stanco, When the original order, mede 
without notice to -the appellants, geve 
liberty to the respondent to execute the 
decree against them, such liberty was 
merely a liberty to the respondent to 
proceed -in execution subject to all just 
exceptions on the part of the appellar të 
and it would, perhaps, 
misunderstanding if some such words had 
been introduced.” - 

Again he says “Under the scheme of 
the Code, the Court transmitting a decrze 
is not the Court to decide objections on 
the part of the judgment-debtor that tae 
decree is incapable of execution or that 
execution is barred by limitation. Such 
objections should be taken before and hea-d 
and determined by the Court to which the 
decree is transmitted as the Oourt >f 
Execution.” > iene? 

‘This judgment was passed onan appeal 
from the Hoogly Gourt before which tLe 
legal ‘representatives had urged the 
objections that execution of the decrae 
was time-barred ‘under Art. 183 of 
the Limitation Acti. The Hoogly (out 
held that the original ex parte orcer f 
the High Court, coupled with the subseqa- 
ent consent order and as amended thereb7, 
constituted a revivor of the decree. In 
the appeal the High Court held that -t 
did not and that execution of the decree 
was i in fact time-barred. 

The decree-holder appealed tothe Privy 
Council; which upheld the judgment of tke 
High Court. The judgmentof their Lorc- 
ships was delivered only on the 22nd Febru- 
ary in this year, that is, after the order 
now under appeal had been passed. They 
say expressly that the order of transmission 
would be rightly made ex purte and as a 
ministerial act. And althougk they do act 
expressly say so it follows by necessary Im 
plication from their judgment, in view cf 
the dacts before them, that the order per 
mitting execution against the legal repre- 
sentatives would also rightly be made ex 
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I regard the matter, the parties or thair” 


have obviated ` 
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parte. Oa this point we oursélves expressed 


a contrary opinion in our judgment in Civil’ 


Miscellaneous Appeal No. 48 of 1926, but 
in the face of thia judgment of their 
Lordships we cad no longersustain that 
opinion, 


There are, of course, differences of detail _ 


between the cases now before us and that 
dealt with by their Lordships, but as far 
as.at present concerns us the . essential 
features of the two are the same. . The 
effect of the judgment is to show that this 
Court could rightly have allowed execution 
against the legal representative,and have 
transferred the decree.to the Ramnad 
Oourt for execution, without giving any 
notice to tha appellant and leaving her to 
raise her objections on the score of limita- 
tion in that Court. We do not think that 
the fact .that notice has been given to her 


and that she has raised the objections in. 


this Court can affect the power. of the 
Court toact in the same way, which is 
what the learned Judge has done in the 
order under.appeal. ae ie ah 

We think also that in the circumstances 


of the case he wasright in adopting that” 
course, although weregret that one result ` 
must necessarily be to.prolong further this | 


already protracted litigation. The materials 
on the record are not, in our opinion, suffici- 
ent for a satisfactory decision of the ques- 
tion. They appear to be far from complete. 
On the other hand, the whole of the previous 
proceedings in execution have been taken 
in the Ramnad Court and all necessary: 
materials for a decision ‘are, ‘therefore, 
available to that Court. ; MK 

We, therefore, dismiss this appeal with 
costs, ten gold mohurs, A copy of this 


judgment will be sent to the Ramnad 
Court. 
AN. A, Appeal dismissed, 


—— 


‘CALCUTTA HIGH COURT. « 


Cryin Revision Oase No. 432 oF 1927." | 


May 31, 1927, f 
Present:—Mr. Justice D. N; Mitter. | 
RADHA BALLABH GUHA— PETITIOÑER . 
versus : 
PANOHKARI SIL AND aNorHER— 
; . OPPOSITE:PARTY, 
Provincial Small Cayuse Courts 


"Act GK OF 


t 


Officiating © Subordinate 


+ 


BeO A 


on Seh. If, Art, 85 (i)—Suit. by landlord for value 
of trees illegally. cut: by tenant—Jurisciction of Small 


‘Cause Court—Smail Cause suit tried as regular suit— 


Appeal. 
A-suit by a tendlord for value of trees illegally 
cut by a tenant is not exempted from the jurisdictidn 


.of a Small Oause. Court by reason cf the provisions 


of Art. 35 (ii) of the Provincial Small Cause Courts 
Act where it dogs not appear from the allegations 
in the plaint that the act of the tenant constitutes an 
qftence, under Ohap. XVII of the Penal-Code. 


“No: appeal lies from: a decree pessed in ‘a suit 
which ‘is really ofa Small Cause nature éven shough i it 


' is erroneously” tried ag a yeguler suit.- 


~ Mohini Mohan Roy v, -Ramdas Paramhansa (1), 
followed. | 

‘Civil ‘revision .against an order of the 
Judge, Fourth 
Court, Dacca, dated: 17th February, 1927 
reversing that of the Munsif, Fifth Oourt, 


l . Dacca, dated the 30th September, 1926. 


Baby Jatindra Nath. Sanya, for the Peti- 


i tioner, 


-i 


Babu Bankim Chandra Banerjee, for the 


- Opposite Party. 


IJIUDGMENT.—TPhis Rule was issued 


“on. ths opposite party to show cause why 


hf suit in ‘the Court of 


the order of the Subordinate Judge of Dacos, 
dated- the 17th of February, 1927, entertain- 
ing. and allowing an appeal preferred by the 


- Op posite party from a decision of the:Munsif 


of Dacca, dated the 30th of September, 1926, 
should not be set aside. 

It appears thatthe plaintiff, who is the 
petiuoner before this Court, instituted 
the -Munsif of 
Dagsa for recovery of a certain sum as the 
price of trees which had been cut by tho 
Du. 


Laos 


defendant wrongfully and illegally cut away 
two hijal trees from the land he. was liable 
to pay compensation. The Munsifdecreed the 


plaintiff's suit and ordered that “the suit 
be decreed: in part for Rs. 5-2-6 with pro- 


portionate costs.” The suit was valued at 
less than Rs. 100 and it is admitted that the 


'Ñunsif who tried the suit was vested with 


powers of a- “Small'Cause Court Judge-to try 
cases up to the value of Rs, 100. .. , 
It is argued that the present suit- was a 


‘suit of a Small Cause Court nature and 
although the Munsif tried it under his- 
ordinary jurisdiction ne appsal-lay from the 
decision ofe the Munsif to -the Subordinate 
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4 Judge; and, in support-of this:contention, 
reliance is. placed. ona decision.of the learn- 
ed :Chief Justice inthe case of Mohini Mohan. 
Royv. Ramdas Paramhansa (1). This position: 
is not controverted by the learned Vakil 
for the:opposite party. The question, there- 
fore, on which this Rale turns.is this, name- : 
ly, whether ona true. reading. of the plaint = 
it- can be said ‘thatthe suit was one which. 
Was. exempted from the jurisdiction -of the 
Court of Small. Causes by reason of the pro- 


- visions in. Art, 35, cl.:(ii) of the Provincial- 
Small Cause Courts Act which exclades. . 


eases which fall under Chap. XVII of the - 
Indian Pénal Code from the. cognizance. of 
‘a Small Cause Court, 

It appears to me from the allegations in , 
the,plaint that-the allegations donot con- | 


- stitute mischief within the meaning ofs: 426° 


which falls under Chap. XVII ofthe- 
Indian Penal Code. The. dispute is between - 
thelandlord and a tenant and the question. 
asto whom the right to fhe trees or the - 
right to the timber when the trees are felled . 
belongs is often’ a question of considerable - 
difficulty, The tenant for aught one knows. 
might bona fide believe that he was entitled” 
to cut the trees and if under’such bona fide | 
belief he cut the trees the provisionsof Ohap.- 
XVII of the Indian Penal Code would not be 
applicable to his acts. T think, therefore; 
that the suit was one which was not-exc)ud- | 
ed from the cognizance of the Court of Small. 
Causes. That being so, xno appeal lay to 
the Subordinate Judge, , 

The result is that the order of the Sub- 
ordinate Judge is cet aside and the decree 
-of the Munsif is restored but, in the cir- 
cumstances of the presert case, 48 DO objec- 4 
tion was takento the competency of the 
appeal befyre the Subordinate Judge by 
the petitioner, he is nct entitled to costs in’ ` 
this Court. i 
AN, A. Rule madi absolute.. 


(1) 80 Ind. Oas. 210; 330, L, J, 532; 28 C W. N. 
-271; A, LR, 1924- Cal. 487. 
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RANGOON, HIGH COURT- | 
` SPECIAL Secon Crvi-Aprean No: 21‘ 
7 Op 1997; 

` July-26; 1927: 
Present :—Mr: Justice Maung Ba. 

U' PO-HEA—APPELLSNT™ * 

; versus - ’ : 

5 U PO THA-—RESPONDANT; ; 
Mortgage—Oral- mortgage—Suit py” mortgagor based 


on title—Mortgagee, whether entitled -to claim amount 
borrowed Equity.” , MAR 


a 


Tn the casa. of: a mortgage which. is invalid for - 


want of a registered instrument evidencing it; it isppen 
to -the mortgagor -to bring a suit-for possession solely 
based on title,’ butir such a case-the -Court should 


on equitable grounds order the-mortgagor to repay - 


the amount borrowed. °> = - ae 
_ Maung San Min v. Maung. Po Hlaing (1), relied 


on. so 
Mr, Paw.Tun,for the Appellant, 
Mr, P: K: B: Basu, tor the Respondent. 
JUDGMENT.—There ig no dispute 
that- Ma Htay was the original owner.of the 
a property. -That property. was attach- 
ed: 
and therespondent’Maung Po Tha- bought 
it. - The:property,. was: at, the.time.of attach- 
ment in-the,poséession.of Maung.Po Hla; the 
appellant.. Maung Po Tha consequently 
- ‘brought: a-suit,-out: oft? which’ this: appeal 
has-arisen,-forthe-recovery, of possession: 
His suit was resisted on the ground that 
. Maung Po. Hila was -in possession as a-mart- 


gazee.- It-has béeri-proved that the alleged 
mortgage--was-not 
tered document. Ifthere-had-been -a;valid 
mortgage what Maung Po. Tha hat actually 
purchased would only be the right of 
“equity-of redemption. Since-there was:no 
valid. marriage; he had purchased the legal 
title to the property. But it has beén prov- 
ed that this property formeéd-one third share 
of:the-entire-piece,; which had been mott- 
gaged to-Maung Po- Hla for Rs. 450: in 

_ these. circumstances-the-trial Judge rightly 
decreed tha-auit and ordered. -the pláintif 
to pay--compensation to- Maung: Po Hla 
Jas an.. equitable relief.. On appeal the 
- learned: Additional District Judge modified 
_the-lower Court's decree sby-omitting the 
. payment of. compensation: He. has -done 


go onthe ground that.the alleged’ mortgage ` 


‘was invalid.. - : ee 
His action isnot correct, There is a 
dietum- in-the-Full:Bench case of “Maung 
San- Min v. Maun g-Po- Hlaing (1). that in 
the case: ofian abortive mortgage, it mey 
be. open tothe: mortgagor to bring -a suit 
(1 94Ind. Caa. 567; 4 Rang, 1) A. L B, 1925 Rang. 
99); 4 Bur, le d, EB) O ne 
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| District’ Court-.and restore” 


‘execution of” a decree against her.. 


evidenced: by. “any regis- - 


N 


Ea eo Z B8 
afòr possession based- solely: on title and 


. pray- for a decree for possession condition- 


‘ed’ on equitable” grounds-on-re-pay ment of 
4he-aniount borrowed: -I see no sufficient | 
reason to ‘disagree with that dictum. 
“I; therefore, set-aside the: decree of the 
1 that of the 
Township. Court. 1 make no -order as 
to“ costs‘in this -Court-as. well as. in the Dis- 
trict Court: a j 
O A NVA. 


| Decree set aside: 


` NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. >- 
Sxoonp Civii. APPBAL-.NO. 453 oF. 1927. 
- Séptember 26, 1927. | 
_ Present:--Mr: Findlay, J. O. 
PAIK U—Puatntier—APPELLaNt: 
l oo versus - . 
Musammat KAMALJI—Dsrenpant— 
a. RESPONDENT. > 
Civil Procedure Code (Act V of 1908), s. lI- Suit 
for building on basis of sale-deed—Title found against 
"Subsequent suit for site of building: on same title—- 
Res judicata. . ea cate 
The plaintiff who had purchased a house‘and- the 
site of a house under a sale-deed_sued for possession 
of the materiala of the house.” His title ‘was denied 
py ‘the ‘defendant and ‘the: question was decided 
against him. He subsequently «sued for possession 
of the house site. on thé -basis of the same sale- 


Cerra, that the subsequent ‘suit was” barred- by 
res judicata indsmuchas the - plaintiff was bound.-by 
the derision on “the question. of title inthe previous 
suit. [p.-862, col. 1.] SANE | 
Gopala v. Ania (1) and Govind Baba, Gujar v. 

` Shrimant Jijibai Saheb (2), distinguished. ` 
_ Appeal from the decree of the Additional 
District, Judge, Nagpur, dated the . 14th 
July, 1927, in Civil Appeal No. 34 of 1927, 
_ FACTS.—Oxn 12th August, 1908, the ap; 
pellant obtained a sale-deed of a house. 
In 1925 he brought a suit against the rez | 
spondent’s deceesed husband for recovery 
of damages for removal..of the materials 
‘of the house. The defence was. that there 
Was.. no house on the site in. ques- 
tion for.a long. time, that the site was in 
possession. of- the respondent ‘and her 
‘Kusband:.for about 20 years, that noe- 
, materials: were-removed-by the respondent's 
“husband and thas the cauge..cf action did 
not survive -against thé respondent. The 
jower-Court found in, favour ofthe respond- 
ent. on. all these points and. the suit was 
dismissed. The appepant. did not appeal 
against that decision but filed the sui- out 
e 


ye? 

. of which this: appeal has arisen forre- 
covery. of possession of the same site, alleg- 
ing that the respondent's husband dis- 
possessed him from it in Desember, 1925. 
The defence was that the decision in the 
former suit on the question of tiile to the 
site operated as res judicata: This defence 
prevailed in the lower Court and the suit 
was dismissed. The plaintiff has appealed. 

In appeal itis contended thatit was not 
necessary in. the former suit to decide 
the question of title to the site and 
the decision thereon dces not operate 
as res judicata. The learned Pleader fcr 
the respondent does not dispute the cor- 
rectness of the proposition that if ’ that 
question was not -necessary to be decided 
in the former suit, the desision thereon 
would not operate as res judicata, but he 
urges that it was necessary to decide it 
in the former suit. The only question 
for determination ‘in this appeal, therefore, 
is whether the said question was necessary 
to ba decided in the former suit. 

Mr. S. Y. Deshmukh, for the Appellant. 


. JUDGIMENT.—I have heard Counsel: 


for the plaintiff-appellant in this case but 
find myself in: full agreement with both 
the lower Couris in their finding that 
the judgment in Suit No. £75 of 1328 
was necessarily res judicatain the present 
case, “for there cannot be the slightest 
doubt but that in that suit the present 
plaintiff could and should have joined 
the relief which he now claims, It is 
equally clear tome that a decision on the 
question of the appellant’s title -to the 


. bouse had necessarily to be made in that - 


suit, as the then defendant directly raised 
the question of title, and that was found 
against theepresent plaintit. The facts in 
Gopala v. Ania (1) were very different. In 
it, ‘in a previous suit the decision in which 
the lower Courts had held to operate as 
ves judicata, the question of title was 
‘neither put in issue nor adjudicated upon, 
In the case quoted, the cause of action 
in the previous cuit on & lease arose ex 
cantraciu; here, on the other Land, the 
‘causes of action, although relating to 
“different details, viz., in the previous suit 
‘the materials of the house, and in this 
uit the siteof the house, both arose out 
~t of precisely the same title, viz., the plaint- 


` aft's claim was that he had acquired the- 
* "property under 


12th 
alleged 


the sale-deed - of 
-Augusty 1908. The question of ` 
+ (1) 2 NLR. Oh, 
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res judicata discussedin Govind Baba Gujar 
v. Shrimant dJijibai Saheb (2) was an 
entirely different one, nor is the decision 
in Ramaswami-Ayyar v. Vythinatha Ayyar- 
(8) which has been quoted by Counsel 
for the appellant, at all apposite to the 
facts of, or the principles involved in, 
the present case. 4 

Iam in full agreement with the deci- 
sions: of the Judges of the two lower 
Courts and dismiss the present appellant 
without notice to the respondent. 

A. N. A, l Appeal dismissed, 

(2) 13 Ind. Cas. 849; 36 B. 189; 14 Bom. L. R. 9. 

(26 M. 760. 


LAHORE HIGH COURT. 
- Ssconp Civin Appgau No. 831 oF 1927. 
November 7, 1927. ; 
Present:—Mr, Justice Tek Chand. 
_ NARAIN DAN—DEFENDANT— APPELLANT 
versus. | 
BELI RAM—Puaintirr—RgePonDENT. 
-~ Punjab Courts Act (VI of 1918), s. 4i—Rinding of 
fact based on erroneous assumptions—Second appeal— 
Interference. £ 3 - 
A finding of fact based-on erroneous assumptions 
and unwarranted conjectures is liable to be set aside 
in second appeal. [p. 863,col. 2] - ` 
. Second appeal from a decree of the 
Additional District Judge, Lahore, dated 
the 3rd January, 1927, affirming that of 
the Subordinate Judge, Third Claes, Kasur, 
ear Lahore, dated the 24th of August 
1926, ` f 
Mr. Charan Singh, for the Appellant 
Mr. Amar Nath Chopra, for-tha Respon 1< 
ent. - gt i 
JUDGMENT. —The parties to this 
case are joint owners of certain agricul- 
tural land. The plaintiff sued for a de- 
claration that the land in dispute, -which 
is part of a-large area of land jointly 
held by him and the defendant, had been 
made fit for cultivation by him alone at 
his own expense, that he was in exclusive 
poesession thereof’ and that the defendant 
had no right to disturb such, exclusive . 
possession. The defendant admitted that 
both parties were joint owners of the 
land, but, denied that the plaintiff was 
in exclusive possessign of the land in suit. 
His contention was that. the land, had 
abeen made fit for cultivaticn by both tLe 
z parties ab their joint expenee. -The Sub- 
ordinate Judge accrced the suit ated this 
decree. was upheld by the learned Disiri 
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Judgeon appeal. The defendant has come 
up to this Court in second appeal. 

The learned District Judge has fcund 
that the land was broken from wasta by 
the plaintiff at his exclusive expense and 
that he had been in exclusive possession 
since long. It appears, however, that his 
finding is vitiated by a number of errone- 
ous assumptions made by him. He states 
that:in the khasra girdwaris of 1920-21 
and 22, the. plaintiff's name alone’ is mean- 
tioned in the cultivation column. I is 
- clear, however, from the record, and indzed 
it is admitted by the respondent's Counsel, 
that this is incorrect. 
dwaris show that in 1920 21, 1921-22 and 
23-44 the land was cultivated by; both the 
plaintiff and the defendant jointly. It is 
only in the-jamabandi of 1922-23 that Bali 
Ram alone is shown as in cultiveting 
possession. - a 
- The learned District Judge while deal- 
ing with the entry of 1923-24 has statad 
that this entry was suspicious and hud 
been made by Gandu Ram Patwari n 
collusion with the defendant and that 
‘this Gandu Ram had been dismissed from 
service.” The appellant has filedan afñ- 
davit that ‘this statement was wrong, that 
there is nothing on the record to indicate 
that Gandu Ram Patwari made any such 
entry or indeed that there has ever-been a 
Patwari im this village of the name cf 
Gandu Ram ‘or that he was dismissed fron 
service. This affidavit has not been cor 
tradicted by the respondent and Mr. Amar 
' Nath Obopra had admitted that he i3 
unable to point out anything on the re 
cord in support of the learned District's 
Judge's remarks, 

Further in deciding whether a certeir 
entry had-been signed by the plaintiff or 
not the lower Court has relied upon the 
evidence of Amar Nath (P. W. No. 14), who 
appeared as an expert to identify the 
- respondents’ signatures. This Amar Nath, 
however, is in no sense of the term ex- 
pert and respondent's Counsel hes con- 
ceded thgt his evidence was not admis- 
sible as that ‘of expert under the Eri- 
dence Act. It also appears that the learn- 
ed District Judge has misread the evidence 
of Maghi Ram Patwari on poiate, which 
have an important bearing cn the case, 
Various other mistakes in the judgment af 
the learned District Judge have also been 
pointed out to me by both Counsel. Having 
xegatd to all these circumsigncea am 
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The khasra cir-. 
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o? opinion that the finding cf the learned 
District Judge is vitiated by erroneous aë- 
sumptions and unwarranted conjectures 
and thatthe appeal must be heard de noro. 

I, therefore, accept the appeal, set aside 
ihe judgment and decree of the District 
Judge and send back the case to him for 
re-hearing and disposal in accordance wiih 
law. The Court-fee paid dn this appeal 
will be refunded. Other ccsts will be coets 
in the cause. ; 

R. L. 

A.N, A. 


Appeal accepted : 
Case remanded, 


MADRAS HIGH COURT. 
| Beconp CIVIL AprpEaL No. 1412 or 1924, 
May 4, 1927. | ; 
Present :—Mr. Justice Devadoss and 
Mr, Justice Jackson. 
KOLA SURAYYA AND onTERS— 
Priatntirrs Nos. 2 AND 4—APPELLANTS | 
versus 
KOLA SUBBAMMA AND CTABRS— 
Derenpants Nos. 2, 4, 6, 8,9 4np li To 20— 
RESPONDENTS. 

Limitation Act (IX of 1908), 8.7, Sch. I, Art. bh: 
Alienation by guardian of minor brothers—Eldest , 
brother, failure of, to set aside sale in time—Sub- 
sequent suit by younger brothers—Limitation—Hindu 
Law—Minor—Paiernal grandmother, competency of, 
to act as guardian. : j i 

In the case of an alienation by a guardian of 
members ofa joint Hindu family. who are minors, 
if the eldest brother, who is naturally the managing 
member of the family on attaining majority, does 
not bring a suit within time to set aside the aliena- 
tion, any suit by the younger brothers. thereafter 
would be barred inasmuch as the suit would be 
parred against the elder brother. 

Dorzisami Sirumadan v. Nondisami Saluvan (1), 
followed. . 

Under the Hindu Law, in the absence of the father 
and the mother, the paternal grandmother is the 
natural guardian of the grand-children and is entitled 
to act as such, 


Second appeal against a decree of the 
Court of the Subordinate Judge, Raja-' 
mundry,ia A. S. No. 175 of 1923, preferred 
against that of the Courtof the Additional 
District Munsif of Rajamundry in O. S., No. 
440 of 1918. ` å 

Mr. Ch. Raghava Rao, for the Appellants. 

Mr. Viyyanna, for the Respondents. 

JUDGMENT.—The first point urged 
in the second appeal is that the suit is not 
barred by limitation so far as the plaintiffs 
are ccncerned, even though it might be 
barred so far aw the fest defendant is con- 
cerned, The eldest brother who kad allains” 


ed. majority did not sue in-time to set aside 
the sale made by the second defendant, the 
paternal grandmother avd guardian of the 
plaintifig and’ the first defendant during 
their minority. The point is.clearly cover- 


-> ed by the decision in-Doraisami Sirumadan 


v. Nondisami Saluran (1), wherein itwasbeld 
that.if the eldest brother, who is naturally 
‘the managing member of thé family, does 
not bring a suit within time to- set aside an’ 
` glienation,any suit by an younger brother. 
‘would: be- barred inasmuch as the suit is 
barred against the elder brother. Mr. 
Raghava Rao, who appears for‘ the appel- 
lants, contends that thé @uthority of Dorai- 
-sami Sirumadan v. Nondisami Saluvan :1) 
_is-considerably shaken by the decision of 
the Privy Council in-Jawahir Singh v. Udai 


`- Parkash .(2).. In’ that case, their Lordships 
-did not déal “specifically: with the case in 


Doraisami Serumadan .v. ~“Nondisami 
` Saluran (1), They: simply say that they 
agree with the High. Court of Allahabad as 
regards the question of-limitation, but un- 
fortunately the judgment of the Allahabad 
High Oourt~is not before us and we do not 


know on what: grounds the learned’ Judges:. 


who decided thatcase distinguished that 
case from- ` the. case, in Doraisami 


Seriimadan:'v. Nondisami'Saluvan (1). The’. 


euthority. of Doraisami Serumadan v. 
-Noridisami  Saluvan (1) has. not been: chal- 
“ Jenged so faras it has been brought: to. ‘our: 
notice by any decision of'this Court. 
‘aré, therefore, bound'to accept the authority- 
of Doraisami Sirumadan v..-Nondisami 
‘Saluaan (1) as binding upon us. The point 
- urged by the appellants- cannot. therefore,” 
be sustained “in view of the decision . in. 


Doraisami Sirumadan vV, Nendisami Salu- 


van (1). ° 
|. The next point urged is ‘that the paternal 
grandmother is not the natural: guardian 


of the ‘plaintiffs and, therefore, the. shorter - 


period of limitation is not applicable to the 
case, P is an. observation of Sadasiva 
Aiyar, J 


andthe mother of á minor. (with ` prob- 
able exceptions 
Brother and the direct’ male and female 
oi Cas. 410; 38 M, 118; 25-M: L. J. 406; 14 
2) 93 Ind. Cas. 216; 48 A. 159; 24 AL. J. 97: A. I 
RhE P 0. 16; (1926) M. ve N. 197; nee 


3-0. W. N. 305; 43 O.L. 
Bom. L R. 851; 53 I. A. 36; 


J, 235, o e 


RAM CHAND V. WARYAM SINGH, _ 


We. 


, in Phayammaly. Kuppanná. K oun-- 
dan (8) that “nobody else than the father 


in favour of the elder™ 


50 M, L. J. 344; - 
Ty: 30 C. W, N. 698; 28 ~ 


2. 
(3) 28 Ind, Cas, 179; 33 16. 1123 at pP. 1126; 27M. L; 
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ancestors of the minor) isentitled as a matter 
of natural right to be and to act as 
guardian of aminor's person and proper- 
ties.” This observation of the learned © 
Judge is relied upon by Mr. Trevelyan in 
his well-known book “on Minors”. There’ 
is.also an observation of Mr. Justica Baner~ | 
jee'in Mohanund Mondal v. Nafur Mondul . 
(4) that “itis not questioned and it cannot be 
very well questioned, that. the de facto 


manager answers to the description -Sf ~ 


natural. guardian in this‘ case.” In that 
case; the paternal ‘grandmother acted as 
the ‘guardian of the person and ‘property’ 
of the minor. There isno direct authority 
for the contention that the paternal’ grand- 
mother isnot the natural guardian of her . 
grand-children in the absence oftheir father | 
and: mother. - Considering the habits: and 
customs of the people of this part of, thë 
country, thereis no reason. why the pater: 
nal. grandmother should not be considered 
as. the natural guardian of her grand-child- 
ren in‘the absence of their father‘and their 
mother: We think that, in the absence” of 
the ‘father and ‘the mother, the paternal’. 
grandmother is the- natural: guardian of 
her grand-children, We find” this ` poijt 
against the appellants and, in the result, the 
second. appeal: fails sadi is dismissed with: 
costs: - 


v. N: V. Appeal’ dismissed. 


iG 280: 82048 O: W. N- 770; 13754, Ded (Web) 


LAHORE HIGH COURT, 
Soon O1vit APPEsL No. 1179 OF 1927, 
November 23, 1927. 

Present :—Mr. Justice Tek-Chand. 
RAM CHAND alias KISHEN SINGH 
AND epee ee eee 


WARYAM SINGH; A a pa a 


— RESPONDENTS.” 6 ! 

- Cústom—Sucċession— Widow” of’ pre-deceased son, : 
right of, to husband's share —Onus of. proof. 

Under the. general agricultural custom the widow 
of a pre-deceased son is entitled only to main- 
tenance. But-in-aomé tribes’ in which the right of 
representation is recognised, she is entitled to suc- , 
ceed to the share which her husband. would have 
taken-if he had -been alive when such suscession 
opened .out,. The burden of proving such ee 
oustoni - is on the person who: aben. it, 
by” 
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Second appeal from the. 
the District Judge, Jullundur, dated the 
27th of January, 1927, affirming that of 
the Subordinate Judge, Third Class, 
Jullundur, dated the 21st of April, 1926. ` 

Mr. N.C. ‘Mehra, for the Appellants. 

Mr. Anant Ram, for the Respondents. 

JUDGMENT.—One 
grandfather of plaintiffs Nos. i and 2 
and great grandfather of plaintiffs Nos, 
3 and 4,sold certain land in 1902. Plaint- 
iffs Nos. 1 and 2 and the father of plaint- 
iffs Nos. 3 and 4 instituted the usual 


declaratory suit in 1913 to contest this. 


alienation. That suit was ultimately de- 
cided, by the Chief Court on the 4th of 
June, 1918, whén adecree was passed in 
favour of the’ plaintiffs declaring that 
“they would bè entitled to possession of 
the land after the death of Sawan Singh 
vendor, on payment of Rs. 32v. Some 
“years ‘later, Sawan Singh died and the 
“plaintiffs instituted. a ‘suit for possession 
of ths land on payment of Rs.320 against 
the vendees but this suit was dismissed 
on the. ground that Sawan Singh's widow 
was still alive and that in. her lifetime 
the reversioners were not entitled to oust 
the vendees. 

The widow having since died the pre- 
sent suit was instituted .by the plaintiffs 
to recover possession of the land. The 
vendees urged in defence that Musammat 
Dhan Kaur, the widow of Natha Singh, 
a pre-deceased son of Sawar Singh, 
vendor, was.still alive and according to . 
the custom of the tribe of the parties 
she was entitled to succeed to Sawan 
Singh’s property and in her life-time 
the: suit for possession was not maintain- 
able. The first Oourt held that the 
vendess had failed to establish. that by 
custom. she. was one of the heirs of Sawan 
.Singh’s estate and passed a decree in 
favour of the. plaintiffs, On appeal by 
the vendees the learned District Judge 
held. that as Mussammat Dhan Kaur had 
not.been made a party to’ the suit it 
-wasenot necessary to decide whether she 
was or. was. not entitled to succeed to 
thse estate of. Sawan, Singh. He was of 
opinion that according to the terms of 
the decree ofethe hief Court dated the 
4th of. June, 1918, the plaintiffs were en- 
titled to a. decree for possession. He ac- 
gordingly dismissed the defendants’ appeal, 

On second appeal-Mr. Mehra has urged 
that the learned Disirict Judge ought 


5 oe 
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Sawan Singh, 
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not to have decided the case without de- 
termining thé rights of Musaimmat Dhan 
Kaur in” Natha’ Singh's estate. I do‘not, 
however, see how the suit of the plaint- 
ifs can be dismissed’ in entirety, even if 
Musammat Dhan Kaur is entitled ‘to 
succeed to a share in the estate of her 
father-in-law. Under the general agricul- 
tural custom the widow of a predeceased 
son is entitled only to maintenance, but in 
some tribes” ‘in’.which the right, of’ ‘Tepre= 
sentation is recognised, she is entitled to 


succeed to the share, which her husband. 


would have ‘taken if he had been” ‘alive 
when succession opened out. 
be presumed that such a custom: exists in 
the tribe of the parties Musammat “Dhan 
Kaur would be’ entitled to succéed to'one- 
third of the land only and the vendees 
(defendants) cannot refuse to surrender ‘the 
remaining two:thirds of the;land to the 
plaintiffs. Mr. 
any grounds to support his clients’ case 
qua -this two-thirds -share and I must ‘hold 
that the suit has been Tightly decreed 
qua it, `” 

As to the remaining one-third ib seems 
to me necessary that before the plaint- 
iffs could succeed they ought to show 
‘that they have a right to get immediate 
possession of itand in order to decide“this 
matter it would be necessary to determine 
what Musammat Dhan Kaur’s rights are 
even though she is not a: party ‘to ‘thé 
litigation. As the’ learned District Judge 
had given no finding-on it“and as the 
question had -been put in issue I allow- 
‘ed the Counsel for both: parties ‘to address 
me on the evidenée. The two. ‘instances 


Mehra is unable to suggest, 


„Eyen if it 


on which the defendants rely are ‘vague’ 


~and indefinite and itis not clear in “what 
circumstances the widdws in those. ‘cases 
succeeded.’ “The evidence iè very meagre 
and inconclusive and is, in ‘my opinion, 
wholly insufficient to discharge the “onus 


which lay on the defendants’ to prove-a 


special custom: ‘The defendants ‘cannot, 
therefore, resist the plaintiffs’ -claim “for 
possession of this part-of the landalso.-- 
The appeal fails and i is’ ` dismissed ` With 
costs, ; gor 
TR. Le ; 
Apreal dismissed, 


E 
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MADRAS HIGH COURT. 
_Olvit Revision PETITION No. 74 oF 1924, 

July 18, 1827. 
-  ~Present :—Mr. Justice Wallace. 
_ VISALAKSHI AMMAL AND orarrs— 
wu: - PETITIONE» S = 

f Versus 

VEERASWAMI NAICKER AND OTEERS— 
| ; RESPONDENTS 
Transfer of Property Act (IV of 1882), es. 55 (1)(g)— 


Implied covenant to discharge encumbranzes, whether 
runs with land. 


: The covenant under s. 55 (1) (g), Transfer of Pro- 
perty Act, imposing liability on a vendor of im- 
moveable property to discharge all encumbrances in 
the property existing at the time of sale except where 


the property is sold subject to encumbrarces does not 
run with the land. 


Venkataranga Iyer v. Ramaswami Iyer (1), fol- 
owed. i 


- Petition, under s. 250f Act 1X of 1887, 
. praying the High Court to revise the decree 
of the Court. of the Subordinase Judge, 
Mayavaram, in S. 0..8. No. 1069 of 1922, 
‘Mr. S. Muthiah Mudaliar, for the Peti- 
tioners. 
Mr. T. Naillasivam Pillai, for the Re- 
ppondents. eG 


JUDGMENT.-—It is argued for peti- 
tioner that the covenant set out in Transfer 
of Property Act, s. 55 (1) (g9), is notone which 
runs with the land and the diference in 
language between (1) (g) and the proviso 
to sub-s. (2) supports that view. It is also 
supported by the remarks in a case re- 
ported as Venkataranga Iyer v. Ramaswami 
dyer (1) which relies on Renga Srinivasa 
Chari v. Gnanaprakasa Mudaliar (2)a rul- 
ing under the corresponding s. 65 as 
regards the mortgages. The view of the 

elower Court that the proviso in sub-s, (2) 
covers sub-s, (1) “() also cannot be upheld. 
Exhibit A-l1 only purports to sell such 
interest as the vendor had and not an 
absolute freehold free of all encumbrances, 
Sub-s. 2, therefore, does not import the 
sale of any such freehold. 

‘Plaintiff's claim under s. 55 (1) (9) is 
limited to a claim against his vendor, 4. e., 
2nd defendant, and he is not entitled to a 
decree against Ist defendant. 

I modify the decree of the lower 
Court: and direct that the name of the 
lst defendant be struck out of the decree, 

e First defendant will get her own costs 


`e 1) 93 Ind, Ons, 670; 22L, W. 788; A. L R. 1996 
‘Mad. 1 3 


(2) 30 M, 67; 2 M, Ly T. 36, ° 


GHATTAR SINGH V. HARRÌ DATT-LARHMI DATT. 
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from.plaintiff here and. below, and plaint- 
iff will get his costs from 2nd defendant 
in the Court below. 

V. N. V. 


ii E Decree modified., l 


LAHORE HIGH COURT. 
MilsCEBLLANEOUS First CIVIL APPEAL No. 
: 671 oF 1927. 

November 4, 1927, 
Present:—Mr, Justice Dalip Singh. 
CHATTAR SINGH AND anoTHER— 

J uDGMENT- DEBTORS— APPELLANTS 
4 versus . 
Messes. HARRI DATT-LAKHMI DATT— 
DeorEt HOLDE: 8—RESPONDENTS. 
Execution of decree—Security for restitution—Order 
accepting security—A ppeal. 
No appeal lies from -añ order in execution pro- 
ceedings accepting security, on the ground of in- 
sufficiency thereof. 


Saraswati Barmonya v., Moti Barmonya (1), fol- 
lowed. 


Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Lyallpur, 
dated the 14th March, 1927, 

Sardar Nihal Singh, for the Appellants. | 

Mr. D. C. Ralli for Mr, Abdul Rashid, for 
the Respondents. . ~ 
` JUDGMENT.—In this case the ap- 
pellant has appealed against an order of the 
Executing Oourt accepting certain persons 
as surety for restitution pursuant of the 
order of this Court, dated the 9th Decem- 
ber, 1926. No copy of the order of the 
Executing Court was filed along with the 
application. An affidavit was put in that 
this copy: was not available though applied 
for. It appears that the copy was given 
about two days afterwards, after the affida- 
vit, 3. e, sometime in March, 1927. Up 
till now, however, the copy has not been 
filed and the Counsel's only excuse is that 
he forgot all about it. | 

A preliminary objection was taken that 
no appeal lies against an order of a Court 
accepting security on the ground of irsuffi- 
ciency. Saraswati Barmonya v, Moti Bar- 
monya (1) is cited injsupport of this. In the 
present case the Court was satisfied withthe 
personal security of the surety offered and 
never demanded hypothecation of his pro- 
perty. The ground, therefore, of absenge 
of registration does not arise and as rę- 
gards the other grounds I respectfully ’ 


(1) 20 Ind, Cas. 72; 41 O. 160;.17,0, W. N, 1240, 


4 
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appeal lies from an order accepting security 

concerning sufficiency thereof. 4 
I, therefore, dismiss this appeal with 

costs. 7 
R. L. Appeal dismissed. 


———_—_. 


CALCUTTA HIGH COURT. . 
Privy Counc, APPLICATIONS Nos. 118 
To 164 or 1923, 

: August 24, 1927. 

. Present:—Sir George Olaus Rankin, Kr.,- 
Chief Justice, and Mr. Justice Mitter. 
Maharajah BIR BIKRAM KISHORE, 
MANIKYA BAHADUR—Praintirre— 

APPELLANT 
i i %ersus 
ALI AHAMAD AND ANOTHER —DEFENDANT3— 


RESPONDENTS. 
Appeal to Privy Council—Jurisdiction of High 
Court to order appellant to put guardian ad litem 


-of minor respondent in possession of funds after 


admission of appeal—Practice of Calcutta High Court. 
~ A High Court has no power, after an appeal to 
the Privy Council has been finally admitted and the 
record has been despatched to England to make an 
order directing the appellant to put the guardian ad 
litem of the minor respondents in funds to have the 
appeal conducted on their behalf. [p. 868, col. 1.] 

Although it is in accordance with the practice of - 
the Oaleutta High Court that in default of any more 
suitable next friend or guardian the Deputy Regis- 
trar should be appointed for the purpose of the pro- 
ceedings in the High Court for obtaining leave to f 
appealand so forth, upon the final admission of the 
appeal the Deputy Registrar ceases to act any further 
as guardian for the minors. [p. 867, col. 2 

The jurisdiction of a High Court in relation to 
appeal to the Privy Council is of a very special charac- 
ter. [p. 868, col. 1.] . 
- Application by a Guardian praying for 
anorder on the appellant to put him in 


funds to have the case argued on behalf of ` 


the minors before the Judicial Committee, 
Babus Ramesh Chandra Sen, Birendra 
Chandra Das and Santimoy Majumdar, for 
the Appellant. 4 
Babu Jatindra Nath Sanyal, for the Re- 


spondents, 
JUDGMENT. 

Rankin, C. J.—This is an application 
in connection with a batch of 47 appeals 
now pefiding before His Majesty in Council. 
The Privy Council numbers are 118 to 
164 of 1923. The appeals arise out of 
certain settlement proceedings under the 
Bengal Tenancy Act and they raise a ques- 
tion between the appellant to England and 
various tenants of his as to the right of 
theappellant to an enhancement of rent, 
The High Court decided against the appel- 
jant and his application for leave to appeal 


Big IKRAM KISHORE MANIKYA V, At AHAMAB; ° 
“agree with the Calcutta ruling that no 


; Bb? 
to His fajesty in Council was filed on the 
10th o& December, 1923, . 

It appears that when the cases wera be- 
fore th:s Court the Deputy Registrar was 
representing the:interest of certain minors 
among the tenants and for the purpose of 
the application for leave to appeal to the 
Privy Council there was an order made 
on the <th of February,-1924, that the De- 
puty Registrar should continue to repre- 
sent the minors whom he represented on 
the High Court appeals, and certain provi- 
sion was made for his costs. A certificate 
that the cases were fit to be taken on appeal 


was granted by this Courton the 8th of . 


June, 1325, and the appeals were finally 
admitted on the 27th of July, 1925 ; since 
that time the record has been printed in 
India ard has lately been forwarded to 
Epglanc. 

Now, -he practice of this Court with 
referenca to minors in cases of appeals to 
the Privy Council is as follows :—By rr. 41 


and42 of Ohap. VI of the High Court Rules | 


on the é£ppellate Side it ie provided that 
“all applications by, or on behalf of, an ` 


infant siall be made in the name of the 
infant b> the person whose name is on the 
record as his nezt friend or guardian; and 


wheneve= any application is consented to, 


or opposed by, an infant the infant shall 
in like manner be 


represented by the’ 


person vho appears on the record as hia’. 


next friéad or guardian.” Rule 42 says: 


“In cases there is no next friend or guar- 


dian upan tha record, a separate applica- - 


tion for appoititment ofa next friend or 


guardian must be made.” 


Now, while it is in accordance with the- 


practice -hatin default of any more suit. 
able next friendor guardian the Deputy 
Registrar should be appointed for the pur- 
pose of tae proceedings in this`Oourt for 


obtaining leave to appeal and so forth, upon ` 


the final admission of the appeal, the De- 


puty Regstrar ceases to act any further 


as guardian forthe minors. Itis not our 


practice that the Deputy Registrar of the 


Qourt shculd act any further on behalf of 
the minos in cases which go to the Privy 


Oouncil. Eccordingly on the 26th of August, 


1925, an adplication for appointment of 9’ 
guardian aaving been made, the gentleman, 


whose app-ication is now before us, Babu’ 
Jatindra Fath Sanyal, was appointed guar-- 


dian ad liiem for the minor respondents to 
England. It appears that out of these 47 


appeals thare are 10 in which this gentle 


Sea 
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man has'bêen appointed guardian for minor 
respondents. The numbers of the 10 ap- 
peals are as follows : 127, 131, 132, 141, 148, 
152, 185, 156, 158.and 163;,. , 

We are now concerned with an applica- 
tion made by Mr. Sanyal as- guardian ask- 
ing. us to order the appellant to put him in 

` funds to have these cases argued on be: 
half of the minors by a° Solicitor and 
junior Counsel before the- Judicial Com- 
mittee. Some estimate has been obtained 
from the agent in England as to the amount 
of money which would be required for this 
purpose and it appears that £300 or £400 
would apparently be necessary, considering 
that the paper-book is very largeand that 
there would bea good deal cf work con- 
nected with the case. In these circum- 
stances I find that no such order in connec- 
tion with Privy Council appeals has ever 
been made by this Court hitherto. 1 am 
not sure whether any such order has ever 
been asked for hitherto, andit is neces- 
sary very carefully to consider by what 
right and on what principle such an order 
could be-made by this Court. No doubt 
` in ordinary cases - before the Courts in’ 
India under the Civil Procedure Code, 
it would be quite an ordinary practice to 
direct that the plaintiff ina suit should 
put the guardian ad-litem in funds to a 
certain extent for the defence of the minor 
defendants ; -but we are here exercising a 
jurisdiction .of a very’ special character. 


Certain rules-have been made under statu- - 


tory powers .by- the Judicial Committee of 
the Privy Council. Under those rules 
certain duties are-cast upon the Courts in: 
India in connection with appeals to His 
Majesty in Council. The Indian Legislature 
- by the Oode of Givil Procedure, particular- 
ly by O. XLV, has commissioned the Courts 
in India to carry out the.duties that are 
-imposed by.the rules made by the Judicial 
Committee but unless we can find that 
there is express authority given to this 
Court to make such order as is now asked 
in connection with an appeal .to His Majesty 
in Council which has been finally admitt- 
ed andis before His Majesty in Council 
at the present moment, it is not plain to 
“me that we can have any right to do’ so. 
It may or may not be that such an order 
could be.obtained.from. the Judicial Com- 


mittee, but our-right to make such an order- 


„must be granted by an express provision, 
I have been through the relevant sections 
gf the Civil Procedure Code, O; XLV. I 


` grant a certificate. 
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have been through the rules made by the 


- Judicial Committee called the Judicial 


Committee Rules of 1908 and also through 
the Order in Council which came into 
Operation in January, 1921, and was made 
on the 9th day of February, 1920, I have 
failed to find in any of these rules a provi- 
sion that would entitle us to take upon 
ourselves to make such an order as is asked 
for. The questionis no longer.oneof the pro- 
ceedings before this Court. Proceedings be- 
fore this Court have terminated and the 
whole matter is before the Judicial Gom- 
mittee. In this connection itis noticeable 
that under r. 13 of the provisions made by 
the Privy Council for Indian appeals, 
where at any time between the admission 
of an appeal and the despatch ofthe re- 
cord to England the record becomes de- 
fective by reason of the death or change of 
status of a party to the appeal, the Court, 
on an application, may grant a certificate 
showing who, in the opinion of the 
Court, is the proper person to be substitut- 
ed or entered on the record in place of, or 
in addition to, the party who has died or 
undergone a change of status; so that in ` 
such a case all that this Court can dois to 
In that case the name 
of such person shall,"be deemed to be so 
substituted or entered on the record without 


‘express order of His Majesty in Council. On 


the other hand, by r. 14 where an appeal 
becomes defective subsequently to the des- 
patch of the record to England the Court 
may causea certificate to be transmitted to 
the Registrar of the Privy Council showing 
who, in the opinion of the Court, isthe proper 
person to besubstituted ; and there thematter 
stops sofar as this Court is concerned, In 
my opinion any order suchas is ‘herein asked 
for would be assuming a jurisdiction of a: 
character which is materially different from: 
anything thatcan be justified by the rules 
which govern Courtsin India. It is, how- 
ever, right to say that in the present case it 
does not appear to me that the order asked 
for would be an order which if would be: 
either reasonable or if the interest®of the 
minors to make. As I understand the mat- 
ter, the minorsin the ten appeals in quesa 
tion are concerned in resisting the claim of 
the landlord to a ‘certain® enhancement of 
rent. It appearsin the present case that 
out of all the respondents who are sui juris 
no one appears to be entering appearance ors 
defending the case upon appeal to’ His. 
Majesty in Oouncil. No doubt, that attitude! : 
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is adopted with a quite intelligent apprecia- 
tion ofthe interest of the parties. Is is 
` quite clear that if we were to make an order 
- upon theappellant directing him te put 
the applicant in funds of £ 400, apart from 
any questionof hardship upon the appel- 
lant who has given Rs. 6,000 security for 
costs for all these appeals already the result 
upon the interest of the minora might well 
be disastrous. If by any chance the appeals 
‘were to-succeed with the result that the 
minor respondents became chargeable for 
such alarge sum as their own costs in the 


appeals the result would probably- be shat. 


the whole of their interest in the tenaraies 
would: be sold and they would be depr-ved 
probably of their means of life. On the 


other hand, if the appeals should suczeed . 


ex parte the result would be presumably 
that there would bea certain enhancenent 
of rent and it by-no means follows that the 


Privy Council would direct them to pay any. 


costs which in all the circumstances it would 
be inequitable or unjust that they should 
pay. lamnot in the least satisfied shat 
even ifthis Court had the power to make 
such an order as is askedforit would be in 
the interest ofthe minor respondents shat 
the order should be made. - On the contrary 
it appears to me that on the questior of 
interest the common sense of the. matter is 
that the attitudé adopted by those re- 


spondents who are sui juris is an indicazion - 


- of the fact that it is better that the appzals 
should be heard ex parte on points of law 
and that the order asked for should not be 

“made, Tkisisa matter of first impression 

and I have thoughtit necessary to exp ain 

in detail the position. 

The applications, therefore, must be rezus- 
ed. There will be no order as fo costs. i 
- Mitter, J.—I agree. 

A. N.A. . Applications dismissel. 





LAHORE HIGH COURT. 
MiscELuaNEous Oivit, ApeLicaTion No. 353 
° * oF 1927, 
i December 5, 1927. 
Present :—Mr. Justice Jai Lal. . 
RUCHI RAM—DEFENDANT—PETITIONFR 


° VETSUS 
SARAB NARAIN SHAH AND ANOTAER— 
_ e DREFENDANTS— RESPONDENTS. 
e Civil Procedure Code (Act V of 1908), ss. 22, 23, 151- 
—Transfer of case—Plaintiff’s right to choose forum 
—Grounds for transfer, 
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The: plaintiff has aright to choose the forum for 
his action and a very strong ease must be made out by 


the defendant before the plaintiff can ba deprived of 
that right. In deciding whether a suit should or 


should not be transferred’ it isnot merely the con- 


venience of the defendant that has to be considered 
but the plaintiff's convenience should.also be borne 
in mind. {p.-870, col. 1.] ` i 


Application under ss. 22, 23 and 151 of the . 


Civil Procedure Oode on behalf of the 
Petitioner, | 

“Lala Badri Das, R. B., and Dr. G., C, 
Narang, for the Petitioner. 

Lala Moti Sagar, R. B., and Messrs, 
Siamair Chand and “Qabul Chand, for 
the Respondents. 

-JUDGMENT.—This is an application 
under ss. 22, 23 and 151 of-the Ọivil 
Procedure Code made by thé defendant 
Ruchi Ram, Khattar,for the transfer of a 
civil suit for the recovery of Rs. 1,08,974-8-3 


instituted in the Court of the Sub-Judge . 


ot Rawalpindi to the Dera Ismail Khan 
District in the North-Western, Frontier 
Province. The suit is based ona promis- 
sory note admittedly executed by the peti- 
tioner in favour of one Sundar Das. Sundar 
Das, it is alleged, endorsed the promissory 
note in favour of Sarab Narain Shah, plaint- 


‘if, The promissory note was admittedly , 


executed in Dera Ismail Khan where. the 
petitioner resides, but it is alleged that 
Sundar Das, who also is a defendant in the 
suit and isa rasident of Rawalpindi, endorse 


ed itto Sarab Narain Shah in Rawalpindi. ` 


Sarab Narain Shah himself isa resident of 
the Jhelum District. He does not carry on 
any business in Dera Ismail Khan. 

The application, for.transfer is made on 
the ground that there was. a dispute 
between Ruchi Ram and Sundar Das 
with regard to certain contracts alleged to 
have been jointly taken by them which 
was referred to arbitration. The award of 
the arbitrator was that Sundar Das should 
pay Rs. 1,25,000 to Ruchi Ram. An applica- 
tion was, therefore, made in the Court of 
the District Judge at Dera Ismail Khan 
to file the award and it appears that during 
tha pendency of that application Ruchi 


Rem attempted to attach before judgment ' 


the amount due from him to Sundar Das 
on the basis of the promissory note, But 
for some reason or other he did not succeed 
to attach the amount. It is alleged by 
the petitioner that in order to prevent the 
attachment of the amount due on the pro- 


‘missory note Sundar Das fictitiously en-. 


dorsed the promissery note to-Sarab Narain 
` e 
x 5 F 
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Bhah, arelatitn of his. Itis alleged that 
a good portion of. the amouns originally 
due on the promissory note has been paid by 


the petitioner and that this will be the main 
defence inthe case. It is, tharefore con- 


„tended that it will be very inconvenient for 


the petitioner (the defendant) if the suit is 


- ‘tried ‘in Rawalpindi ashe will have to bring 


ue 


e mala fide. 


his witnesses all the way from Dera Ismail 
Khan, or it~will be necessary. to-issue com- 
missions for their examination as the Court 
is not competent to procure their attend- 
ance in Rawalpindi, a course which it is 
contended will be unsatisfactory. It will 
thus be observed that the sole ground for 
the transfer ofthesuit is the convenience 
of the defendant. 

' The petition is strenuously cpposed both 
‘by Sarab Narain Shah and Sundar Das. 
‘Sarab Narain Shah, .as I have already 
stated, hasno connection with Dera Ismail 
Khan and naturally it will be very incon- 
venient tohim if he is made togo to that 
District to prosecute his case. A large 
number of judicial authorities were cited 
by Counsel on both sides in support of 
their respective contentions, I do not pro- 
pose to discuss them in this judgment as 
an examination thereof shews that each 
depended on its peculiar: facts which in- 
fluenced the learned Judges to transfer 
or not to transfer the cases before them. 
The principle, however, is well-established 
that itis the right of the plaintif to choose 


the forum for his action and that in decid- - 


ing whether the plaintiff should be depriv- 
ed of that right avery strong case must 
be made out by the defendant, and ‘further 
that in deciding whether a suit should or 
should not be transferred it is not merely 
the convenience of the defendant, that has 
to beconsidered”but the plaintiff's conveni- 
ence should also be borne in mind. 

Now, in thepresent case, while it is true 
that it suits the petitioner (the defendant) 
that the case should be tried in Dera 
Ismail Khan where he resides and carries 
on business, it is equally clear that it will 
be very inconvenient to the plaintiff if 
he is ordered to prosecute his suit in the 
Dera Ismail Khan District. It also appears 
from the allegations made by the petitioner 
in .the petition for transfer thatthe right 
of the plaintiff to maintain the suit is 
likely to be questioned on the alleged 
ground that the transfer was fictitious and 
I express no_opinion whether 
such apleais open to “the defendant or 
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not, or whether there is any substance in 
that plea, but if such a plea is raised it 
may be necessay forthe Court to adjudi- 
cate on the genuineness ofthe transfer of 
the promissory note to the plaintif. Evi- 
dence on that point will be available most- 
ly in Rawalpindi. ; 
After a careful consideration of all the 
circumstances I am not satisfied that this 
is a fit casein which I should exercise my 
discretion by transferring it to the Dera 
Ismail Khan District. It is obvious that 
both parties are anxious to look to their 
own convenience only and to disregard 
the interests of the other party. But the 
plaintiff having the primary right to 
choose the Court for the institution of the 
suit, Iseeno reason to deprive him of 
that right inthiscase. The consequencs is 
that this petition is dismissed with costs. 
RL, Petition dismissed, 


MADRAS HIGH COURT.. 
Orvit MISOELLANEOUS PETITION No. 945 
oF 1927. 

May 5, 1927. 
Present:—Mr. Justice Ourgenven. 
Ry, PRATAP SIMHA RAJA SAHEB— 
DEFENDANT— PETITIONER 


i versus 
R. SRINIVASA GOPALACHARIAR— 
PLAINTIFF —RsPONDENT. 

Civil Procedure Code (Act V of 1908), s. 22—Trans- 
fer of suit—Principles—Right of plaintiff to choose 
forum—Delay in making application, effect of —Time 
taken to revoke leave, whether can be excused. 

On an application by the defendant for transfer of 
a guit under s. 22, Civil Procedure Code, to another 
Court, considerations of convenience should not 
outweigh the cardinal principle that it is the right 
of the plaintiff as arbiter lites to choose his own 
forum. |p. 871,col. 2) _ } 
Roop Chand v. Gokal Chand (3), followed. 

In a suit by an endorsee of a pro-note in the Small 
Cause Court, Madras, with leave of Court, the time 
taken by the defendant in proceedings to revoke the 
leave cannot be taken into account in considering 
whether. a subsequent application by the defendant 
to transfer the suit to thg file of some other Court 
on the ground of convenience was made®“at the 
earliest possible opportunity.” [p. 871, col. 1.] 


Petition for transfer of Suit No. 13533 
of 1926 on the file of the Court of Small 
Causes, Madras, from thb file of the said 
Court of Small Causes, to be tried by a 
Court of competent jurisdiction in Tanjore. 

Mr. T. V. Muthukrishna Ayyar, for thee 
Petitioner. 
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Mr. R. Gopalaswami Ayyangar, for the 
Respondent, 

ORDER.—This is an applicetion to 
transfer a suit upon a promissory note 
which was instituted, by the endorsee of 
the note in the Court of Small Causes, 
Madras, on 3rd November, 1926. The suit 
was first decreed ex parte on the 23rd No- 
vember, 1926, and subsequently restored 
on the 2nd February, 1927. A prelimi- 
nary point has been taken under s, 22; 
Oivil Procedure Oode that it is incum- 


“bent upon the defendant who seeks a- 


transfer of the suit to make his applica- 
tion at the “earliest possible opportunity” 
and that this condition was not complied 
_ With here. It appears ‘that after the sett- 
ing aside ofthe decree on the 2ad Feb- 
ruary an application was made on the 
5th for a revocation of the leave grant- 
ed to file the suit in Madras and that 
this application was eventually dismissed 
on the 25th February. The defendant 
came here with this petition on the 3rd 
March, 1927. I do not think, it would be 
reasonable to have expected him to have 
moved before the 5th February when the 
suit was formally restored on the 2nd Febru- 
ary, although it is trae that a conditional 
order was made for the restoration as 
early as the 7th January. I do not, 
therefore, clearly understand the reason- 
ing of the learned Small Oausə Court 
Judge where he finds that the application 
before him was liable to dismissal on the 
ground of delay. It is then for considera- 
tion whether the time taken by that pro- 
ceading may properly be excluded in con- 
_ sidering whether there was delay in eom- 
ing up here. My attention has been direct- 
ed to Shiv Dutt v. Motiram (1) where an 
application of this nature was rejected on 
the ground that defendant instead of eom- 
ing at the earliest opportunity to the High 


Court, had challenged the jurisdiction of. 


the lower Oourt; but that case is distin- 
guishable from the circumstances hera, be- 
cause here there seams to have boen no 
contgntion that the cause of action did not 
arise in Madras but the revocation was 
rather sought because it was just and 
expedient to try the case elsewhere, which 
I take to mean that considerations of con- 
venience should be allowed to weigh. 
When the law provides facilities for ob- 
t2ining a transfer by proceedings before the 


Y) 88 Ind, Cas. 531; A. I R. 1925 Lah, 322; 7 Tah. 
L. J, 93, 
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trial Court I do not thinl? it can be said 
that in taking such proceedings a party 
has been guilty of delay and has not come 
here at the earliest opportunity. I think, 
therefore, that in this respect the terms of 
ae may be dee:ned to have been observ- 
ed. i 

On the merits, the defendant's case is 
that the note was obtained from him 
without payment of consideration and that 
it was assigned for the purpose of being 
sued upon to the brother-in-law one Sri- 
nivasa Iyengar, who negotiated the execu- 
tion of it, and that the endorsee ig 
not a bona fide holder. It may be the case 
that the defendant has to examine wit- 
nesses to prove these contentionsin Tan- 
jore and his accounts-which are there in 
one of the Oourts, may have to be pro- 
duced. I have been shown a number of 
authorities with regard to the test to be 
applied as to whether or not-a transfer 
oè a suit should be ordered. There is the 
extreme view taken by Knox, J., in Madho 
Prasad v. Moti Chand (2), namely, that the 
mere’ convenience of the partiesis not a 
good reason for ordering a transfer and 
that such an order should rather be'made 
in view of the personnel of the Judge than 
personnel of the parties. Ido not think 
that this view, without more qualification, 
has been accepted in subsequent decisions 
as a correct view of the scops of s, 22, 
But undoubtedly in the casss which have 
bean brought to my attention it has been 
held that the burden lay very heavily on 
the defendant to show that considerations 
of convenience should outweigh the cardi- 
nal prineiple that it is the right of the 
plaintiff as arbiter lites to choose his own 
forum. A dezision to that effect is to be 
found in Roop Chand v. Gokal Chand (3), 

Two cases were cited -for the petitioner 
in which transfers have been ordered on- 
balance of convenience, namely, Banarsi 
Das v. Kishori Lal (4) and Herendra Lall 
Roy v. Sarvamangala Debee (5). It ap- 
pears to me that in both these cases the 
balance of convenience for a transfer 
was almost overwhelming in ‘character, 
On a consideration of the circumstances 
of this case, as. they are to be gafher- 
ed irom the affidavits, I am not satisfied 
that this test will succeed here. I have 


2) 50 Ind, Oas. 368; 41 A. 381; 17 A: L. J. 371. 
3) 73 Ind. Cas. 860; A. I. R. 1924 Lah. 249, . 

(4) 72 Ind. Cas, 592: A. I. R. 1923 Lah. 383, 
(5) 84 O. 183; 12 Ind, Dee. (N. 8.) 788. 
E 6 
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stated what the defendant's case is but I 
‘am unable’ to Say whether it isa true or 
b false casé, and it appears to me that 
one should rather look to the allegations 


of the plaintiff than those of the defend- 


ant iï considering an application of this 
description. The plaintiff who lives in Madras 


claims to be a bona fide holder in due course 


. and to prove that a certain part of the evi- 


, does not empower the guardian to 


dence must come from Madras. 
ing all the circumstanceés, therefore, T am 
not prepared to’ transfer the case to Tan- 
Jore. The O, M. P. No. 945 of 1927 will, 
therefore, be dismissed with costs one set; 
VN. V, Petition dismissed, 


SIND JUDICIAL COMMIS- 
~. .SIONER’S COURT, 
ORIGINAL Oivıu Surr No. 743 oF 1926. 


A March 7, 1927. 
a Present:—Mr. Dé Souza, A.J. O. . 

ABDUL RAHIM AND ANOTHER—PLAINTIFES 

ae Žž h Versus 
ABDUL HUSSAIN AND ANOTHER— 
4 DEFENDANTS, . ; 

Guardians and Wards Act (VIIL of 1890), s. 29 (b) 
Sanction to mortgage property—Mortgagee's - right 
to sell without intervention of Court—Transfer of 
Property Act (IV of 1888), ss.60 67 (d), 82—Mort- 
gagee, whether bound to distribute his debt rateably 
upon: mortgaged property. ` 
, Permission to mortgage a minor's property accord- 
ed under s, 29 (a) of the Guardians and Wards Act 
confer on the 
mortgagee an absolute power to ‘sell without the 
intervention of the Court. [p. 873, col. 1, : 

Gangapershad Sahu v. Maharani Bibi (1), relied 
upon, : 

As between-a mortgagee. and the holders of the 
equity of redemption, the formeris not bound to 
distribute his debt rateably upon the mortgaged 
properties but may recover the debt from any portion 
of the mortgaged properties. [p. 873, col. 2.) | 
` Mahtab Singh v. Misree Lal (2), Timan Kirshna 
Potdar v. Rama Piraji Bhatkhande (3), Raghu Nath 
Pershad. v. Harlal Sadhu (4), Krishna Ayyar v. 
Mathukumaraswamiyar Pillai (5) and Hara Kumari 
Chowdhurani v. Eastern Mortgage and Agency Co. 
Lid. (6), relied upon. $ 

Mr. Dipchand Chandumal, for the Plaint- 
iffs.-. . 

. Mr, Fatehchand Assidamal, for the De- 
fendante. | 

JUBDGMENT.—The {plaintifis in this 
suit and defendant No.'2 are brothers. The 
latter was appointed guardian of the pro- 
perty of the plaintiffs wha were then both 


- minorsin Miscellaneous Application Nò. 12 
m , 


ABDUL RANIM v, ABDUL HUSSAIN. 


Consider- 
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of 1920 by this Court. About the year 1925 
defendant No.2 as such certificated guar- 


‘dian applied for leave to raisé a loan of 


Rs, 50,000 on mortgage of the plaint 
property belonging jointly to plaintiffs and 
defendant No, 2, Leave was granted by 


Kennedy, A. J. O, in his District Court 


Jurisdiction authorising thé guardian 
(defendant No. 2) to raise a loan’ of 
Rs, .50,000 on the mortgage of the pro- 
perty. In pursuance of this authority de- 
fendant No. 2 raised a loan of Rs, 25,000 
only from defendant No, 1, and executed 
a mortgage-deed mortgaging the property 
to defendant’ No, 1 to secure payment of 
the said amount of Rs, 25,000, The. 
mortgage deed contains a provision au- 
thorising the mortgagee to sell the mort- 
gaged property without the intervention of 
the Oourt on failure of mortgagors to 
re-pay the mortgage amountat stipulated 
time.. The period stipulated having expired 
and interest on the mortgage amount being 
in arrears, the mortgagee (defendant No. 1) 
in pursuance of the power of sale confer- 
ted by the mortgage-deed has advertised 
the sale of the mortgaged property. 

The plaintiffs have instituted the present 
suit for a declaration, inter alia, that’ the 
power of sale contained in the said mort- 
gage-deedis invalid and of noeffect and for 
an injunction restraining the defendant 
No. I-from selling the property. : 

The first issue for decision is, whether 
the power of sale without the intervention 
of the Court conferred upon the mortgag¢e 
(defendant No. 1) by the certificated guard- 
jan (defendant No. 2) is valid so far as 
it affects the interest of the plaintiffs, 

It seems to me that the finding on this 
issue must be in the negative. Under 
s. 29, cl. (a)of the Guardians and Wards Act 
VIIT of 1890 it is expressly provided that - 
where aperson has been appointed by the 
Court to be guardian of the property of 
a ward, heshall not, without the previous 
permission ‘of the Court, mortgage or seil 
or transfer by sale gift, exchange, or other- 
wise any part of the immoveable prdberty 
of award. On behalf of the mortgagee 
(defendant No. 1) it was eontended that per- 
mission to mortgage granted by this Court 
in the exercise ofits Distri¢s Court Juris: 
diction carried with it permission to sell 
without the intervention of the Court, bg- 
cause itis an ordinary incident of a mort, 
gage in Karachi under the provisions of 
s. 69, cl. (c) of the Transfer of Property 


[106 1. ©. 1927] 


Act, Iam, however, of opinion that the 
power conferred by the Court upon a 
certificated guardian to transfer, charge 
or othérwise encumber any part-of the im- 
moveable property of a ward should be 
strictly construed. Where a guardian 

` raised money on the mortgage of minors’ 
property with the Court’s sanction but’ the 
order of the Court did not specify the rate 
of interest at which the guardian was au- 
thorised to borrow, although the mortgage- 
bond provided for 18 per cent., their Lord- 
ships ofthe Privy Council on appeal allow- 
ed only 12 per cent. as the reasonable rate 
of interest.. Their Lordships observed that 
it would certainly ‘seem desirable that a 
.Court which has thrown upon it the res- 
ponsibility of authorising loans to be raised 
‘upon the security of-infants’ estate should, 
where possible, specify the rate of interest 
or the maximum rate of interest at which 
‘the loan should be raised. And, where an 
‘order which authorises the loan of a princi- 
pal sum but says nothing about interest, 
the proper construction is that it authorises 

. .@ loan at a reasonable rate of interest. 
Gangapershad Sahu v. Maharani Bibi (1). 
A -fortiori it seems to mè that permission 
to mortgage will not imply a permission 
to sell unless it is expressly conferred. 
And even when permission to sell is e- 
pressly conferred it is enacted by s. 31 of 
the Act that the Court may in its discra- 
tion attach to thé permission any reason- 
able condition such as that the sale shell 
not be complete without the sanction of the 
Court or such other conditions as are enu- 
merated incl. 3 of that section. 

If defendant No. 1 had sued on the mort- 
gage and obtained a decree for sale, I take 
it that even then the sanction of the Court 
would have been necessary before the 
shares ofthe minor mortgagors could have 
been validly sold. I, therefore, hold that the 
absolute power of sale without the interven- 
tion of the Court conferred on the mori- 
gagee is invalid and of no effect so far as 
it affects the shares of the plaintiffs. 

The neat question #rises whether the 

. defendant No. l can exercise his power of 
sale to the extent of the right, title and 
interest of defendant No.:2. Mr. Dipchand 
argued that the mertgage-security being 
one and indivisible the mortgagee cannot 
exercise his mortgage right against a 
portion only of the mortgaged property. 
- (1) 11 O. 379; 12I. A. 47; 4 Sar. P. O. J. 621; 9 Ind. 
Jur. 158; 5 Ind. Dec. (N. 8.) 1012 (P.O). ~ 
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He relied upon the analogy of fhe- provi- 
sion in ss. 60 and 67 cl, (d) of the Trans- 
fer of Property Act. The principle underly- 
ing those sections is that the mortgage- 
security being one and single its dis- 
integration by allowing partial redemption 
might be disastrous tothe interest of the 
mortgagee, A mortgagee, observed Morgan, 
O. J., is entitled to say to each of several 
perscns who may have succeeded to the 
mortgagor's interest that he shall not be 
entitled to redeem a part of the property 
on payment of part of the debt because the 
whols and every part of the land mort- 
gaged is liable for the whole debt. Mahtab 
Singh v. Misree Lall (2). And, while 8-82 
of ths Transfer of Property Act defines the 
relation of mortgagors inter se, there is 
nothing in the provisions of Transfer of 
Property Act to support the conclusion that 
the mortgagee must distribute his debt in 
acervain manner or that he is unable to 
enforce it against each and every part of 
the property made security for the mort- 
gage. Timaji Krishna Potdar v.-Rama 
Piraji Bhatkhande (3), Raghu Nath Pershad 
v. Harlal Sadhu (4). The mortgagee’s 
right to be paid the whole of his debt from 
whatevér portion of the mortgaged property 
he wishes to apply in his suit cannot be 
questioned. Krisina Ayyar v. Muthukum- 
arasawamiya Piliat (5). There is nothing in 
the provisions of the Act to support the view 
that as betweén a mortgagee and the holders 
of the equity of redemption the former is 
bound to distribute his debt rateably upon 
Hara Kumari 
Chaudhurani v. Eastern Mortgage and 
Agency Co. Lid (6), ; 

In this view of the law it seems to be 
that there is nothing to prevent the mort-. 
gagee (defendant No. 1) from*bringing the 
right, title and interest of defendant No. 2 
to sale in exercise of the power of sale with- 
out the intervention of the Court conferred 
upon him by the mortgage-deed. ` 

For these reasons, I declare that the 
power of sale without the intervention of 
the Court conferred by the mortgage-deed 
‘executed by defendant No. 2 in favour 
of defendant No. 1 is invalid and of ‘ng 
effect 30 far as it affects the shares of the 
plaintiffs in the mortgaged property and I 


(2) 1 Agra H. O. R. 88. 
(3) 45 Ind. Cas. 862; 30 Bom. L. R. 175. 
(4) 18 O. 320; 9 Ind. Dec. (N. s.) 213. | 
5) 29 M. 217. 
(8) 7 


O. L. J. 274. ki 
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‘grantan ¢njunction restraining defendant 

No. 1 from selling the right, title and 

interestof the plaintiffs in the said pro- 

perty. Plaintiffs to recover their costs from 

defendant No.1. Defendant No. 2 should 

bzar his own costs. i f 
P. B, A. 


A N. A, Order accordingly. 
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LAHORE HIGH COURT. 
‘Szoonp OIVIL APPRAL No. 1311 or 1927. 
` November 29, 1927. 
Present: —Mr. Justice Tek Chand. 
BALLA AND ANOTABR—DEFENDANTS— 
APPELLANTS i 
~- versus 
Firm Known as RATI RAM-SITA RAM 
taroveH RATI RAM—PLAINTIFF— 
.RESPONDENT. 
Limitation’ Act (IX of 1908), Sch. I, Art. 75— 
Instalment bond—Default of instalment—W aiver— 
Acceptance of money by credito~, when constitutes 


waiver. , A 
Tn order to constitute waiver of the right to 


enforce a forfeiture clause in an instalment bond by 
acceptance of payment, the payment must be made 
“on account of the specific instalments in arrears and 
not a mere part-payment in redemption of the 
whole debt, and the creditor must accept it as 


h. 
“Second appeal from the decree of the 


Additional District Judge, Karnal, dated 
the 2ist of February, 1927, reversing that 
of the Additional Subordinate Judge, Fourth 
Olass, Karnal, dated the 29th of January, 
1926. 
Mr. Shamair Chand, for the Appellants. 
Mr. Fakir Chand, for the Respondent, 
SJUDGMENT.—The suit, out of which 
this appeal has arisen, was instituted by 
-the plaintiff-respondent for recovery of 
Rs, 700 alleged to be due to him by the 
defendanton foot of a balance struck on 
the 10th February, 1923, it having been 
agreed that. the amount due, would be 
payable in six monthly instalments of 
Rs. 50 each beginning with the 2ad of May, 
1923, and that if default was made in the 
*payment of any instalment the whole sum 
would become due. The plaintiff alleged 
that such default had occurred and deduct- 
ing Rs. 240 which the defendant had paid 
on two occasions he suedfor the remain- 
ing sum of Rs. 700. The suit was dis- 
missed by the Subardinate Judge who 
e 
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held that, though default had occurred, the 
plaintiff had waived the benefit of the 
default clause by accepting a payment of 
Rs, 200 on 3rd October, 1924. The plaint- 
iff appealed to the learned District Judge 
who came to a contrary conclusion and 
decreed the suit in full. 


On second appeal it is contended by 
Mr. Shamair Chandon behalfof the de- 
fendant-appellant that the lower Appellate 
Court. hasnot interpreted the agreement 
rightly and that, accordingly to a correct 
reading of it, the defendant was not -liable 
to pay the whole debt on failure to pay. 
any instalment. The agreement is con- 
tained in a document written in Landa 
characters and to interpret it, two experts 
werecalled. The learned District Judge 


_ has accepted the interpretation placed on 


it by one of them which supported the case 
of the plaintiff-respondent. I have ex- 
amined the document and, after hearing 


- Counsel, I agree with the learned District 


Judge in accepting the interpretation given 
by the witness Lala’ Daya Ram. I, therefore, 
see no force in this contention and reject 


1t. 

Mr. Shamair Chand next contends that, 
even if the whole sum had become payable 
on default- being madein payment of one 
instalment it must be held that the plain t- 
iff waived his right to enforce the default . 
clause by accepting Rs. 200 on the 3rd of 
October, 1924. It must be noted, however, 
that on the date eon which this payment was 
made three instalments had, become due 
and the total sum due was Rs. 150 only. 


-As against this, the defendant paid the 


sum of Rs. 200. In these circumstances it 
cannot be said that the payment was made 
specifically on account of the instalments 
which were over due or that the plaintiff in 
accepting this amountcan be said to have 
waived the forfeiture. Mr. Shamair Chand 
concedes that the law is now settled that. in ` 
order to constitutejwaiver the payment must 
beon account of the specific instalments in 
arrears and not amere part-payment in re- 
demption of the Whole debt and that the 
creditor must accept it as such. In the. 
present case there is no doubt that the 
payment of Rs. 200 was made in account 
and not forthe specie instalments which 
were overdue. By accepting Rs. 200 the 
plaintiffs-respondents cannot be said to 
have waived his right to enforce the for- 
feiture clause and, in my opinion, the 
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learned District Judge came to a corrzct 
conclusion in decreeing the suit. 
The appeal fails and js dismissed w-th _ 
costs; A 
RL, Appeal dismissed. 


eee 


CALCUTTA HIGH COURT. 
: Orvin Rous No. 512 oF 1927. 
June 22, 1927, 

Present:—Sir George Claus{Rankin Kr., 
Ohief Justice, and Mr. Justice Costello. 
KSHEMANANDA . KUMAR—PatitIonFE 

_ versus 
RASHAMAYA HALDAR—Opposire Party. 


Bengal Tenancy Act (VIII of 1885), s. 111—Defend- 
ant raising question of status—S. 111, applicabilite 


of. 

Section 111 of the Bengal Tenancy Act does not 
mean that in any case in which the defendant-ten- 
ant chooses to raise a question as to status the 
landlord is prevented: from taking action under the 
ordinary law in the Oivil Court. 5 

Nasarulla Mia v. Amiruddi (1), relied on. 

Rule against an order of the Munsif, 
Fourth Court, Diamond-Harbour, dated the 
16th of March, 1927, 

Babu Satindra Nath Roy Chowdhury, for 
the Petitioner. nee 

Babu Panna Lal Chatterji, for the Re- 


spondent, 
JUDGMENT. 

Rankin, C. J.—In this case a suit in 
ejectment was brought against the defend- 
ant alleging that he was an under-raiyat 
and that notice had been given unders. 
49 of the Bengal Tenancy Act. The de- 
fendant by his written statement claimed 
to be an occupancy ‘raiyat and having 
claimed to be an occupancy raiyat he 
- contends that bys. 111 of theBengal Tenancy 
“Act, the proceedings against him should 
in effect be stayed until three months after 
the final publication of the Record of Rights. 

The Court below has refused this con- 
tention and said that the suit is one for 
recovery, of khas posgession and s. 111 
does not apply to the case. 2 

lam of opinion thatthe Court below is 
tight in the view it has taken ofs. 111, 
I do not think thatit can be imputed to the 
section as its meaning that in any case 
in wbich the defendant chooses toraise a 
question as to status the landlord is pre- 
vented from taking action under the 
ordinary law in such matters. ea 
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We have. been referred toa Judgment in 
a Oivil-Rule (No. 10 of 1925), There are 
certain passages in that judgment which 


| give colour to the contention of the present 


petitioner but upon a careful consideration 
of s, 111 and its real meaning, am not of 
opinion thatit can be laid down that in any 
case where the defendant chooses to raise a 
question of status the plaintiffs are render- 
ed powerless so far asthe Civil Court ig 
concerned, h 

Tae Rule is discharged with costs, the 
hearing-fee being assessed at one gold 
mohur, 

Costello, J.—I agree. Ionly desire to 
add that, in my opinion, the point raised is 
ampiy covered by a decision of Mitra, J., 
in Nasarulla Mia v. Amirúddi (1), In 
that case the suit was one for rent and 
the defendant pleaded non-liability deny- 
ing the relationship of landlord and ten- 
ant. He claimed the status ofa jotedar 
or occupancy raiyat and put forward 
the Record of Rights and settlement 
rent-roll published on the 28th October, 
1900, as abar to the plaintiffs’ claim. The 
plaintiffs’ contention was that neither s. 
104-H nors. 111-A _ of the Bengal Tenancy 


. Act applied to thé facts of thut case and 


the learned Judge in his judgment said: 
“We think this contention is sound and the 
appeal must be allowed.” There is also a 
similar decision in the same volume [see 
Rajaram Singh v. Sheo Persad Roy (2)} of 
the Calcutta Law Journal at page 63 of the 
Notes portion at the end of the volume. 

A. NAL Rule discharged, 

(1) 3 O. L. J. 133 at p. 134. f 

(2). 3 C. L. J. 63n. 


(LAHORE HIGH COURT. 
O:vit Revision PETITION No. 130 or 1927, 
November 16, 1927. 
` Present :—Mr. Justice Tek Chand. 
iAMIR CHAND AND oTsERs—PLaIntTIrFs— 
PETITIONERS 
VETSUS 
KAHAN DAS AND OTHERS—DEEFENDANTS—- 

RESPONDENTE. ° 

Zivil Procedure Code (Ast V of 1908), O. XLI, r. 4 
—ippeal by one of several defendants—Reversal of 
de=ree in favour of all, legality of. 

-n an appeal by one of several defendants, the 
Appellate Court cannot reverse the decree in favour 
of hem all where the appealing defendant does not 
pucport to appeal on behalf of all and his defence is 
difsrent from that of th® others. [p. 876, col. 2.] 

° 
e 


va 
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' Petition for revision of the decree of the 


Senior Subordinate Judge, Multan, dated the 
15th November, 1926, reversing that of the 


. Additional Subordinate Judge, Fourth Class, - 


Khanewal, District Multan, dated the 30th 
April, 1926. 


Mr.. Ram. Lal Anand, for Mr. Ram Chand 
Manchanda, for.the Petitioners. 2 
. Messrs. Ghulam Rasul and Din Dayal, 
“for the Respondents. E 
"JUDGMENT. —The plaintiff, Amir 
Chand, instituted a suit against three pər- 
sons Kahan Das, Jinda Ram and Hari Chand 
for recovery of a certain. sum of money 
which was.alleged to be due o him on foot 
. of. anentry inthe bahi made by Hari Ohand 
_ag the Karinda of a firm working under the 
“name and style of Kahan Das-Jinda Ram. 
It was alleged that this firm consisted. of 
two partners Kahan Das and Jinda Ram 
and that Hari Chand as their agent had 
made the entry in question. ; 

The defence put forward by Jinda 
Ram was that the partnership had ended 
long beforethe entry in question was made 
that. the firm had no previous dealings with 
the plaintiff and that Hari Chand had 

‘authority to raise the debt. Nor was any 
| portion of. the money so raised used for 
any purpose in which he was concerned. 

Kahan Das admitted that he was a part- 
ner in the firm and that Hari Ohand had 
authority on behalf of the irm to make the 
entry. Healso admitted taat as a member 
of the firm he was liable.for the debt, but 
pleaded that he had paid off his share of the 
debt and that he was no longer liable to 
pay anything more to the plaintiff. : 

Hari Ohand’s defence was that he wasa 
mere servant af the other two defendants 
and was not personally liable. 

The Subordinate Judge discharged Hari 
Chand onthe ground that he was a servant 
and not a partner in the firm. He also held 
that the defence put forward by Kahan Das 
and Jinda Ram respectively had not been 
established. He accordingly passed a decree 
against both Kahan Das and Jinda Ram. 


Against this decree Jinda Ram alone | 


appealed to the learned Senior Subordinate 
Judge raising the same pleas as he had 
argued in the trial Court. Kahan Das did 
not appeal and does not appear to have 


been present at the hearing. The learned. 


Senior Subordinate Judge accepted the con- 
tentions put forward pn behalf of Jinda 
Ram: and accepted the appeal, ‘but instead 


5 
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of dismissing-the suit-against him alone; 
he dismissed it against Kahan Das also. 

The plaintiff has come up to this Oourt 
on.the revision side aud on his behalfit is © 
urged that the defence set up by Kahan 
Das and Jinda-Ram was separate, that the 
findings of trial Court against Kahan Das 
had not been reversed by the learned 
Senior Subordinate Judge, that O. XLI, r. 4 
is inapplicable and the Senior Subordinate 
Judge ought not to have dismissed the suit 
against Kahan Das. i 

The findings-of the lower Appellate Oourt 
in favour of Jinda Ram are. also attacked 
but after hearing thè petitioner’s Counsel I 
do not find any sufficient ground to inter-- 
fere with this part ofthe case in revision. 
There is no material irregularity committed 
by the Appellate Courtin deciding the point 
on which the suit was dismissed against - 
Jinda.Ram. I, therefore, dismiss the revi- 
sion as against him. 
` On behalf of Kahan Das I have heard 
Mr. Ghulam Rasul but after giving due 
weight to.his contentions I am of opinion 
that the petition must succeed so far a8.he 
is concerned. As pointed out already hig 
defence was wholly different from that of 
Jinda Ram. He had elearly admitted his 
membership of the firm at the time when 
the entry was executed as also the authority 
of Hari Chand to raise the money on his be- 
half. Hehad preferred no appeal himself 
nor did Jinda Ram purport to appeal on his 
behalf. The grounds on.which the appeal 
of Jinda Ram was accepted were wholly 
different from the defence set up by Kahan 
Das. The learned Senivr Subordinate Judge 
was not, therefore, justified in dismissing 
the suit as against Kahan Das. 

Accordingly I accept the petition for re- 
vision to this extent that the suit of the 
plaintiff- petitioner against Kahan Das de- 
fendant-respondent will be decreed in full 
with costsin the trial Court and in this 
Court, but the suit as against Jinda Ram 
and Hari Chand is dismissed. 

Jinda Ram will have his costs from the 
petitioner in all Courts. 4 ° : 

R. L, Petition accepted in part. 


i 
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‘LAHORE HIGH COURT. 
Sgconp Crvit APFPRAL No. 2771 oF 1928. 
October 12, 1927, 
Present:—Mr. Justice Broadway and 
Mr. Justice Agha Haidar. 

HIRA SINGH—PLAINTIFE—APPELLANT 

| VETSUS 
Musammat MANGLAN AND ANOTHER 
— DEFENDANTS— RESPONDENTS. 

Hindu Law—Partition—Separation of one memb.7 
—Liffect on others—Allotment of definite shares to ail 
co-parceners, effect of—Re-union of family—Mothe, 
status of, in joint amin. 

Where a farighkhati executed by a member of a 
joint family states in clear terms that defined share 
in the whole joint family property have been allotted 
to the co-parceners and also gives them liberty eithe 
to live together or to separate, the efiect of the deel 
is to cause aseparation in estate and interest be- 
tween all the co-parceners. The clause giving th= 
parties the option of being joint or separate is nG 
inconsistent with separation in estate. [p. 878, co. 


1. 

Balkishen Das v. Ram-Narain Sahw (1), Balabuz 
Ladhuram v. Rukhmabai (2) and Kasam v. Jorawa- 
Singh. (3), followed. - 

Palani Ammal v. Muthuvenkatachala Moniagar (4, 
distinguished. : i 

It isan elementary principle of Hindu Law of th: 
Mitakshara Schol that a member of a joint- Hindu 
family once separated can re-unite only with hit 
father, brother or paternal uncle but with no other 
relation. [p. 879, col. 1.] : 

A mother is not a member of the co-parcenary 
body constituting a joint family. She is only entitlec 
to maintenance while the joint status of the family 
continues and it is only when one of her sons bringe 
asuit for partition that she is entitled to claim a 
share in the family property. [ibid.] _ 


Second appeal from the decree of the 
District. Judge, Amritsar, dated the 4th 
June, 1923, reversing that of the Senior Sub- 
ordinate Judge, Amritsar, dated the Ist 
. May, 1922. A < 

Lala Badri Das, R.-B., for the Appellant: 

Messrs. G. C. Narang and Jai Gopal 
Sethi, for the Respondents. - 


JUDGMENT. 

Agha Haidar, J.—This is a plaintift's 
appeal which arises out of a suit ‘for parti- 
. tion. It was originally instituted by a lady 

named Musammgt Aso. While the appeal 
was pentling in the lower Appellate Gourt, 
Musammat Aso died and her son Hira Singh 
was: brought on the record as her legal re- 
_presentative. In ‘order to understand tha 
controversy in suit" it is necessary to bear 
in mind the following narrative of facts. 
One Gulab Singh was the husband o? 
Adusemmat Aso. -He.died many years ago, 
leaving him surviving his widow, Musam- 
mat Aso and three sons by her, namely, 
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Nikka Singh, Ganesha Singh and Hira 
Singh. The sons constituted a joint Hindu 
family governed by the Law of Mitakshara. 
On the Ist of December, 1884, it appears 
that Hira Singh separated from the family 
and a one-fourth share of the family pro- 
perty was allotted to him. He executed a 
document called farighkhati.’ In that docu- 
ment the fact of his separation is mentioned 
and it is further recited that the family 
property having been divided into four 
equal shares, Hira Singh had separated 
with his one-fourth share and had no con- 
cern left with the family-property, that the 
remaining three-fourths share of the pro- 
perty-was left with Ganesha Singh, Nikka 
Singh and their mother Musamniat Asoand 


that it would be competent to them to 


keep the corpus of the property either whole 
or in separated shares and that they were 
owners of their respective shares (aur nam 
aka apne ak hissey ke 
ain). It appears that the family pr 
was not divided by metes and ka 
Ganesha Singh, Nikka Singh and their 
mother Musammat Aso continued to liye 
together. Nikka Singh died in 1900, In 
1917 Ganesha Singh made a Will in favour 


of defendants Nos. 1 and 2, his daughters, . ` 


gi? - 


mukhtar - 


Soon after making this Will,!'Ganesha Singh © 


ee In 1918 Musammat Aso 
the present suit in the Court of the Jéarnz 
ed Senior Subordinate Judge, ree 
She claimed two-thirds share in the whole 
of the family property, one-third'as her own 
share which she got as‘a result of the parti- 
tion of 1884 and another one-third ag the 
heir of Nikka Singh, her deceased son, 

It is important to note the defence which 
was set up by the defendants in the present 
suit. Their main defence wns that the suit 
was barred by limitation, that their father 
Ganesha Singh was the sole owner of the 
whole property moveable and immoveable 
in which neither. Nikka Singh nor the plaint- 
iff had any share, that there was no Pro- 


instituted 


` perty which jointly belonged to the plaìnts 


iff, Nizka Singh and Ganesha Singh and 


that the farighkhati of 1884 did not confer 


any rights upon the plaintiff. T i 
Court decreed the plaintiff's in A 
gards the immoveable property in suit but 
as regards the family business it held. that 
the suit was time-barred. The defendant 
preferred an appeal to the learned District 
Judge and the plaintiff filed cross-objeca 
tions. The learned District J udge dismissed 
the plaintiff's suit in toto on tiro grounds: 
£ bi . 3 


iss e 
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which shall be discussed later on. 
Singh, the legal representative of Musam- 
mat Aso, has filed the present second appeal. 

It may be stated at the oatset that Mr. 
Badri Das, the learned Oounsel for the 
appellant, intimated to the Court that he 
was not prepared to press his claim as 
regards the business carried on by the firm 
of Ganesha Singh and Gulab Singh. | 

The first ground for dismissing the plaint- 
‘iff's suit is contained in the following 
sentences which is to be found in the judg- 
ment of the learned Judge of the lower 
Appellate Court:— 

“The first point urged by defendants’ 
Counsel is that the farighkhati of 1884 did 
not affect the joint nature of the rest of the 
family property. Ganesha Singh in a pre- 
-vious case stated on 15th January, 1916, that 
by the farighkhati of 1884 the entire pro- 
perty was divided into four portions, Hira 
Singh's portion being separatad off while 


`. _ portions of the other three, namely, Ganesha 


Singh, Hira Singh and Musammat Aso re- 
mained joint. This being sc, I consider that 
defendants’ Counsel is right in arguing that 
Musammat Aso was not justified in suing 
for partition.” ares E k 

I may observe here that it is difficult to 
. conceive a more confused and unsatisfac- 
tory finding. It appears to be a very un- 
gatisfactory finding of fact which proceeds 
upon an even more unsatisfactory concep- 
tion of a question of Hindu Law. The 
farighkhati, as already stated, while record- 
ing the separation of Hira Singh from the 
joint family, clearly indicates the shares of 
Ganesha Singh, Nikka Singh and their 
mother Musammat Aso. A perusal of this 
document: brings the .presant case clearly 
withih the priaciple of law as laid down by 
their Lordships of the Privy Council in 
Balkishen Das v. Ram Narain Sahu (1). 
Tn that case their Lordships of the Privy 
Council observe that where an ikrarnama 
executed by a member of a joint Hindu 
family stated in clear terms that the defined 
shares in the whole joint family property 
had- been allotted to the co-parceners and 
also gave them the liberty either tc live 
tégether or to separate their own business, 
the effect of the deed was to cause a separa 
tion in estate and interest between all the 
co-parceners. The clause giving the parties 
the option of being joint or separate was 
not inconsistent with a separation in estate. 

(1) 30 O. 738; 7 0, W.N. 878; 5Bom, L. R. 461; 8 
gar, P, O, J. 499; 30 L A. 139 (P, C). 


HÍRA SINGH V. MANGLAN. 
Hira In this view of the law there cannot be any 


“it is not 
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doubt that there wasa separation among all 
the members of the family and their mother 
asaresult of the farighkhati transaction. 
In Balabux Ladhuram v. Rukhmabai (2), 
their Lordships of the Privy Council laid 
down that there is no presumption when 
one co-parcener separates from. the others 
that the latter remain united, They fur- 
ther observed that an agreement amongst- 
the remaining members of a joint family to 
remain united-or to re-unite must be proved 
like any other question of fact. In Kasam 
v. Jorawar Singh (3) their Lordships of the 
Privy Council have summarised the law 
on the subject in the following words:— | 
“It is settled law that in the case of a 
joint Hindu family subject to the law of 
Mitakehara, a severance of estate is effect- 
ed by an unequivocal declaration on the 
part of one of the joint holders of his inten- 
tion to hold his share separately, even 
though no actual division takes place.” 
~ All the leading Privy Council cases are 
quoted by their Lordships in support of 
this proposition. In.view of these author- 
ities there cannot be any doubt that after 
the year 1884 and by virtue of the deed of ` 
farighkhati already mentioned, there was 
a complete disruption of the joint family 
and after thé separation of Hira Singh's 
share Ganesha Singh, Nikka Singh and 
their mother, though living together, were 
in reality holding their shares in the eye of 
law separately. The learned Judge of the 
lower Appellate Oourt says that Ganesha 
Singh in a previous suit on the 15th of 
January, 1916, stated that by the farigh- 
khati, 1884, the entire property was divided 
into four portions. Hira Singh’s portion 
being separated off while the portions of the 
other three, namely, Ganesha Singh, Nikka 
Singh and Musammat Aso remained 
joint. The learned Judge of the trial 
Court at the bottom of page 5 of the print- 
ed paper-book has observed that “in the 
present case there is no evidence of it (re- 
union). That it is not a case of survivorship 
is clearly proved from ‘the feets that 
pléaded in the present 
case’,. Re-union has neither been ae 
ed nor proved by the defendants. It 
becomes exceedingly difficult to understand 
(2) 30 0.725; 30 I. A. 130; 7 0. W., N. 642; 5 Bom, 
L.: R. 469; 8 Sar. P. O. J. 470 (P. 0.). 2 
i @) 68 Ind. Cas. 573; 50 O. 84; 31 M. L. T. 46: 16 Lu 
W. 223; 18 N. L. R. 127; A.I. R. 1922 P.O. 353; 23 
M. L. J. 676; 21 A. L. J. 57; 25 Bom. L. R. 1; 37 
O, L, J, 73; 27 O. W, N, 179; 49 I, A, 358 (P, O) 


| {108-1 0, 1997) 
what the learned Judge meant by saying 
that Musammat Aso remained joint. If he 


meant that the property was not- divided 
by metes and bounds heis ‘perfectly right 


because-this is the plaintiff's case. If the.. 


learned Judge was thinking of re-union 
and even assuming that such a line of rea- 
soning was open to him en the pleadings, 
he would bé confronted with the elementary. 
principle of Hindu Law of the Mitakshara 
School that a member of a joint’ Hindu 
family once separated can re-unite only with 
his father, brother or paternal uncle but 
-not with any other relation. And it is 
hardly necessary to solemnly lay-down that 
a mother is not a member of the -co-par- 
cenary body constituting a joint Hindu 
family., She is only. entitled to mainten- 
ance while the joint status of the family con- 
tinues.and. it is only when one of her 
sons brings a suit for partition that she is 

` entitled to claim a share in the family pro- 
perty. Itcomes to this that the finding 
of the learned Judge that ‘Musammat Aso 
remained joint” if. he meant to hold that 
the family re-united and re-newed its joint 
Status, isa finding based upon an errone- 
ous’ view of law and does-not amount to 
puch a finding of fact as would be binding 
upon this Court in second appeal. 

On behalf of the respondents the atten- 
tion of the Court was directed to a case re- 
ported as Palani Ammal v. Muthuvenkata- 
-chala Moniagar (4). This wasa suit for parti- 
tion and the defence of the defendant-ap- 
pellant was that the members of the, family 

“had already separated long ago. In this 
case their Lordships observed at page 259*; 

. In thè present case there were: concurrent 
jm of the District Judge and the 
igh Court that the family descended from 


the propositus never separated, and that. 


the property sought to be partitioned is 
partible”. Their Lordships. tested the find- 
-ings. of the Oourts below by construing 
certain documents in order to draw legiti- 
mate inferences as to the intentions of the 
parties to tye said* documents and in the 
end accepted the findings of fact arrivedat 
‘by the Courts in India, Asa result of those 
findings the decree of ‘the High Oourt was 
affirmed and the defgndant’s appeal was 
dismissed. In this view of the casethe obser- 
(4) 87 Ind. Oas.: 333; 48 M. 254; A.I. R,1925-P. O. 
49; 48 MeL. J. 83; 6P. L. T. 133; 21 L. W. 439; 
(1925) M.W. N..330; 3 Pat. L. R. 126;. 27 Bom. L. R. 
735; 29 O. W. N. 846; 
143; 52 I. A: 83 (P. 0). 
ree me oN 
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vations at pages 257-58* of the Report are . 
more or less in the nature of obiter dicta. 
It may be:noted, however, that Appovier v. 
Rama Subba Aiyar (5) and Balabux ‘Ladhu- 
ram v. Rukhmabai*(2) are quoted in the 
judgment of their Lordships. © | 
The learned Judge of the lower Appellate 
Court has further observed that the plaint- 
iff, in para. 3 of the plaint, states in so . 
many words that after the farighkhati she | 
and Nikka Singh. and Ganesha Singh re- 
mained joint. I have read the original ` 
-plaint very carefully and in my humble 
judgment the plaintiff clearly alleges parti- 
tion and allotment of shares to Nikka Singh, 
Ganesha Singh and herself.after Hira Singh 
had gone out of the family with his share. 
It is true that she speaks of the property 
being joint (mushtarik) but what she really 
meant was that though the shares had been. 
divided and specified the corpus of the pro- 
perty had remained whole. I; therefore,’ 
find myself unable to agree with the find- 
ings of the lower Appellate Court on ‘this’ 
part of the case. | < f 
` The second ground on which the learned 
Judge of the lower Appellate. Court ‘has 
found against the plaintiff is that she was 
estopped from putting forward her present 
claim. He refers to certain statements 
made by Musammat Aso as a witness in a 
previous litigation between Ganesha Singh ` 
and his brother Hira Singh. Those state- 
ments were found to be false by the Appel- 
late Court in that case, The lady was no 
party to that suit and the learned Counsel 
for the respondents totally failed even to 
~formulate- his case as to how, the lady 
could be estopped by anything which she 
might have said as a witness in the pre- 
vious litigation when she was, apparently, 
supporting Ganesha Singh, the predeces- 
‘sor of the defendants in his claim against 
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his brother Hira Singh. . This finding of . - 


the lower Appellate Court also- cannot .be 
accepted. - The suit having- been disposed 
by the lower Appellate Oourt on these two’ 
points and the other questions arising in 
: the suit not having been disposed of by that 
Oourt the case will have to be remanded for 


trial on the merits. < 


I would accordingly allow the appeal, set- E 


aside the decree of the Court below and re-. 
mand thecase under O, XLI, r. 23 of the 
Civil Procedure Oode. Oosts here and here- 
(5) LLM. I A. 75;8 W. ReP. C. 1;2 Sar, P.O. Ji 
218; 1 Suth: P. O. J. 657; 20 E. R. 30 (P-0), 
M.—[Ea, nig oR s i | 
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after would abide the event. The appellant - 
will þe entitled to a refund of the Court- 
fee that he paid on the memorandum of 


. appeal. | d . 
Broadway, J.—I agreeto the order 
proposed. -` = 
R. L, Agpeal allowed; 


Case remanded. 


CALCUTTA HIGH COURT. 
O1vin Revision No. 698 oF 1927. 
5 ` August 23, 1927. 

Present:—Sir George Olaus Rankin, KT., 
Chief Justice, and Mr. Justice Mitter. — 
PHANINDRA KRISHNA DUTT— 

AR PETITIONER 


h VETSUS 
Raja PROMATHA NATH MALIA— 
Opposite PARTY. 

Civil „Procedure Code (Act V of 1908); s. 115, 
0. XXI; rr. 1, 4'6, 8 Order - allowing party to be 
examined on commission—Rerision—Inter ference with 
discretion—Evidence on commission, whether should 
necessarily: go in—Procedure where party is able to 
attend Court on day of hearing—Defendant pleading 
counter-claim—Examination dn commission. 

‘Where a Court is satisfied under r. 1 of O. XXVI 
of the Civil Procedure Code that a person is sick and 
unable to attend Court, and has exercised its dis- 
cretion as to whether in those’ circumstances a Com- 
mission should’ issue and-has issued a Commission, 
that discretion cannot be revised under sg. 115 of-the- 
Code even if the judgment of the lower Court is not 
satisfactory. [p. 881, col. 2.] : 

The mere fact that a commission has been ordered 
for the examination of a witness isno reason what- 
ever for any one to look at it unless it is found: that at 
the time of the hearing, sickness or infirmity or other, 
reason prevents the witness from giving his evidence ' 
in the ordinary way. [p. 832, col. 1.] ` 
- Mahim Chandra Guha v. Naba Chandra Chowdhury ., 
W and Satish Chandra Chatterji v. Kumar ‘Satish 

antha Roy (2), relied on. - 

Dhani Ram Mahtha y. Murli Lal Mahtha (3), com- 
mented upon. e 4 7 ; 

Order XXVI, r. 8 ofthe Civil Procedure Code is as 
mucha rule of procedure in the Moffusil as anywhere 
else. [p.. 882, col. 2.] | 

Even although a person's defence consists of an 
equitable counter-claim ii; is just that he should be 
examined on Commission if he is tooillto attend in 
Court to give his evidence. [ibid.] 


Rule against an order of the Subordi- 
Belo ees Asansol, dated the 16th May, 
1927. ` ; ; 

‘Mr. Amarendra Nath Bose (with him 
Babus Radhika, Ranjan Guha and Sitangshu 
Bhusan Bose,) for the Petitioner, 

. Babu Bijay Kumar Bhattacharji, for the 
Opposite Party. . : 
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> - JUDGMENT. | Sa 
Rankin, ©. J.—This is a Rule in revi- 
sion obtained by the plaintiff calling upon 
the defendant to show cause why an order 
should not be set aside whereby the _ de- 
fendant was ordered to be examined on 
Commission at his own request. ° - _, 
It appears that the suit was launched in 
1925 for the recovery of some Rs. 49,000 as 


remuneration due for work done asa 


managing contractor of a colliery and that 
the defendant had paid Oourt-fees on 2 
counter-claim for some two and halflacs, 
on account of damages alleged ‘to have 
been caused to the defendant's colliery “by 
the negligence of the plaintiff. The issues 
which were settled in 1925 contained a 
great many matters, arising out of the 
counter-claim. U p | 
_ In April, 1927 the defendant put in a 
petition that he might be examined on 


- Commission on the ground that he was 


suffering from lumbago which made it 
impossible for him to remain in the same 
position for more than ten minutes. He 
tiled a medical certificate to that effect. 
The plaintiff objected.. He says that he 
took the point that the defendant in re- 
spect of the counter-claim was really in 
the position ofa plaintiff. He disputed 
that the defendant was ill asalleged and ` 
thatthere was any necessity for his ex- 
amination on Commission, and he attacked 
the independence of the Doctor who gave ` 
the medical certificate. The application 
was repeated and by the order of the 6th 
of May, 1927, the Subordinate Judge granted 
the application. It appears from the order 
recorded that the main ground of opposi- 
tion was that “the case may not be taken 
up atan early date and that the witness 
even if he is unwell may recover in the 
meanwhile, The plaintiff does not admit 
that the witness'is really ill, Itis not 
known when the case. can be “taken up”: 
Having set out these matters the learned 
Subordinate Judge goes on tosay this:— 
“After hearing the Pleaders I do not 
think that it isa fit case in®which the 
prayer for the examination of the witness 
on Commission shall berefused. I should, 
however, recoup the other party by giving 
the cost of Pleader for the examination of 
the said witness,” He wenton to order 
that the applicant should deposi. Ra.. 96 
as plaintiff's Pleader’s fee for thyee.days 
and if the examination should last for 
more than three days the witness would 
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be required to pay at the rate of Rs. 32 

per day as the plaintiff's Pleader’s fee. 
This Rule was obtained by way of 

challenging that order and reliance has 


been placed by-the learned Advocate who 


appears for the applicant upon several 
decisions of this Oourt. To begin with, it 
has to be observed that the present case 
is within O. XXVI, r.l of ‘the Civil: 
Procedure Code and that it isnot a case 
under r. 4 to which different considerations 
may apply. Thatrule says:—‘Any Court 


may in any suit issue a Commission for 


the: examination on interrogatories or 
otherwise of any person resident within 
thelocal limits of its jurisdiction who is 


exempted under this Code from attending’ 


the Court or who is from sickness or in- 
firmity unable to-attend it.” 

In this class of cases we have not to 
deal with the- case of a plaintiff who has 
a choice to bring his own suit in a particular 
forum.and then asksto be examined on 
Commission on the ground that he cannot 
attend at the place where he has chosen 
to sue. We are dealing with an applica- 
tion on the ground of sicknessor infirmity 
and, broadly speaking, even although a 
man’s defence consists of an equitable 
counter-claim it would prima facie 
be more just that the defendant even if 
he has a counter-claim—if he really cennot 
attend to give his evidence in Court— 
should be examined on Commission. No 
doubt, it was the duty of the learned 
Subordinate J udge to satisfy himself very 
carefully as to the seriousness and reality 
of the sickness that was alleged and, if I 
may be allowed to say so, the judgment 
of the Subordinate Judge is . very un- 
happily phrased, It is phrased in flabby 
language and it is indefinite to á degree. 

The question is not whether this is a fit 
case in which the prayer for the examina- 
tion of the witness on Commission should 
be refused. The question is whether it is 
a case in which it has been established 
by reason of the illmessoftkhe defendant 
that the prayer for examination on 
Commaission must ih justice be granted: 
It is, however, in my opinion, an unjust, 
and ‘hy pereritical ‘attitude to take to say 
thatthe learned Subordinate Judge has 
not-intended to fùd. that the defendant 
is ill and suffering from lumbago as alleged, 
and we havé, therefore, to consider whether 
„thera. i is any real reason why. this, order 
` phould he interfered with under s, 115 of 


5g - 
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the Civil Procedure Code. Tt is quite clear 
that in a case of this character the whole 
jurisdiction to make such an order arises 
out of the fact which hasto ba found of 
the sickness of the person in question. 
When it is found that. he is unable‘to 
attend Court by reason of sickness or in- 
firmity the rest is a question of discretion. 
Indeed, it may besaid that in such a case 
it would be a very strong measure to refuse 
an examinaticn on Commission. 

The learned Advocate for the applicant. 
relied upon certain cases of this Oourt 
and of the High Court of Patna. These 
cases proceeded usually under r.4 of 
O. XXVI, and they have reference to the 
quastion whether a plaintiff choosing his 
forum should be examined on Commis- 
sion. Sofaras these cases are concerned, 
there appears to be authority for the pro- 
position that if a Court does not think that 
the discretion given to the Oourt by r.4of 
O. XXVI is properly, exercised it can treat 
the matter as’ a material irregularity.. 
Other cases seém to go upon the footing 


.that the Oourt can treat the matter as a 


material irregularity unless it appears 
frcm the order recorded by. the lower 
Court that the principles of law which 


may be thought applicable tothe’ subject-. 


matter being disentangled, they. were all 
considered and separately applied. Whe- 
ther these cases are in the least consistent 
with the interpretation of the Privy Council 
from time to time of s. 115 of the Code 
may be seriously doubted. In the present 
case it is not necessary for me to discuss 
that particular question. Given the fact 
that the Oourt is satisfied under r.1 of 
O. XXVI that the person is sickand un- 
able to attend Court and that the Court 
has exercised its discretion as to whether 
in those circumstances a Oommission should 
issueand has issued a Oommission, I am 
clearly of opinion that that discretion 
cannot be revised under s. 115 of the Civil 
Procedure Code, whether the judgment’ of 
the.Court below on this interlocutory ` ap- 
plication consists of a complete treatise on 
the subject or an incomplete treatise on the 
subject. 

Inthe present case, however, it is sada 
visable to call attention to T. 8 of 0, 
XXVI. In a recent case in this Oourt 
[Mahim Chandra Guha v. Naba Chandra 
Chowdhury (1)], before Sir Nalini Ranjan 


(1) 98 Ind. Oas, 852; 4d O. Ñ; A 288; ALR none 


Qal; 43, 6 
° 


E: 
Chattérjea ane Mr. Justice Panton it has 
béen “pointed; out that that rule is tobe 
tredted as a “reality. That is a case ofa 
man‘ who got; himself examined at a time 


Judicial. 


the time of the hearing, sickness or infirm- 
ity or other reason prevents the witness 
from giving his evidence in the ordinary 
way. Isay that the more emphatically as 
there'is some authority in: the books parti- 
cularly in the case of Dhani Ram Mahktha v, 


` (2) 73 Ind. Qas, 391; 39 O..L, J. 165; A. I. R. 1923 
“Pp. 0. 73; 45 M: L, J, 363; 28 O, W, N, 327; 33 M, L, T, 
"325 (P, O). ° , i 
A .. 
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Murli Lal Mahtha (3) which gives colour 
tothe view that once a Commission has 
been ordered and executed the Commission: 
evidence goes in ipso facto- and without 
further consideration. I do not say that 
that proposition was intended to be laid 
down in the case to which I have referred 
but the decision and the reasoning lend: 


` colour to that - view and Iam particularly 


anxious, therefore, that it should be’ made- 
clear to the. lower Court. that r.-8 of O. 
XXVI is as much a rulé of procedure in the- . 
Mofussil as anywhere else and that what 


` the Privy Council. has laid down and this 


Court has recently laid down in the:-case 
to which I have referred is the proper 
method for conducting the case. It does 


` not seem tome that in this case the question 
whether the man is shown to beso ill that it 


was advisable to take his evidence on Com-. 
mission is a question of such a character - 
that the learned. Subordinate Judge is 
bound to answer it correctly on pain of 
being guilty of a material irregularity.  . 

In these circumstances Tam of opinion 


' that this Rule should be discharged ‘with 


costs; hearing-fee two gold mohurs. 
Mitter, J.—I agree. ` 

„AN. A. s Rule discharged, 

s @) LU Cas. 366; 36 O, 566; 13 O. W, N. 5255711 O. 
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: LAHORE HIGH COURT. . 
Second O1vin Appear No, 1087 oF 1927, 
. October 31, 1927. 
Present :—Mr. Justice Addison and Mr, 
Sol a Justice Coldstream. 
Taz DISTRIOT BOARD, SIALKOTE, - 
. THROVGH. THE SEORETARY—Derenbant 
- : —ÅPPELLANT -> 
griy i Versus : 
- <: Khan Bahadur Chaudhri SULTAN `- 
MUHAMMAD KHAN anp 0OTHEng— ` 
PLAINTIFFS— RESPONDENTS. i 
_ Punjab District Boards. Act (XX of 1883), s. 81— 
Tax on professions, trades eor callings accogding to 
income, legality of—Double income-tax—Jurisdiction 
—Civil Court's power to determine legality of tax. ~ 
“If the method of assessment of a tax in. reality 
makes, the tax one on incomes, it is illegal and 
ultra vires even though it purperts to be a tas on 
persons practising a. profession or. carrying òn a 
trade or calling. The tax which can be imposed 


: Without the sanction of the Governor-General in 


Council on professions, trades or callings must bë e- 
one which is not a second tax on the incomes of 
euch persons, i.e. it must be a flat rate “imposed by 


eed 
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the tax on each profession, trade or calling or xecher 
onall persons practising a particular professioz or 


carrying on a particular trade or calling. [p: 884,-col. “dated the 23rd May, 1924. This Notifica- 


` tion gave the class of persons to be taxed 
and ths rate’ of the tax, and runs as. 
<. follows :— : i 


“A Civil Court has jurisdiction to determine The- 
ther the imposition of a tax is illegal or ultra vireš and 
to give relief if it has been levied from persons ho 
tor Tr reason are not liable to' pay the-same. [p. 585, 
col. 1] - 

- Pala Ram v. Notified Area Committee, Kot Addu 
(1) and Committee of Notified Area, Una v. Chaar 
Rehari Narain (2), followed? 

‘Second appeal from. the decree of- the 
Senior Subordinate Judge, Sialkote, datad 
the 18th January, 1927, affirming that of the 
Additional Subordinate Judge, Foursh 
Class, Sialkote, dated the 22nd Octabor, 
1926, | 


. Mr, Abdul Rashid, for the Appellant. 
` Lala' Badri Das, R.B., and Mr. Jagan 
Nath Aggarwala, for the Respondents. 


Sa JUDGMENT. ` 
. Addison, J.—Sixty-two members of 
the Sialkote Bar sued the District Board 
of Sialkote for a declaration that.a certain 
tax imposed by that local body was ultry 
vires and illegal, and for an injunction 
restraining the Board from recovering ths 
tax from them. The trial-Court decreed tha 


suiton-the ground that the tax, though È 


.purported to be a ‘tax. on trades, profes 
sions and callings, was in reality a tax on, 
the incumes of persons carrying on trades 

“dr -following professions or callings anc. 
that as an income-tax could not be imposac 
without the ‘consent of the Governor- 
General: in Council, it'was illegal: Or 

- appeal the Senior Subordinate Judge held 
that it wds-not a taxon incomes but that 
it was illegal as the class of persons to 
be taxed was not defined. Against this 
decision the District Board has preferred 
this second appeal. | 
“Itis clear that under s. 30 of the Punjab 
District. Boards Act a District Board mey 
impose a tax on trades, professions and. 
callings, andthe procedure in imposing a 
tax of this nature is givenin s, 31 of tha 
Act. Unders. 3k (2) itis the duty of-the. 
Board to- publish’ a” notice ‘defining ths 
class of persons, or descriptions of ths 
property proposed tobe taxed, the amount 
or rate-of the tax to ba imposed, and the 
system of assessment to'be adopted. This 
is," of course, prior-to' imposing the- tax. 


When, however, the imposition has been. 


notified, itis: enacted. by s, 31 (7) that the 
notification shall bs conclusive evidence 
éhaj the tax has-been imposed in accordance 


with law, i 


DISTRIOT BOARD, BLATEGEN v. SULTAN MUHAMAD ERAN | 


“The tax in question -wae. imposed by 
Punjab Government Notification No. 14672, 


“Under sub-s. (7)- of s. 31 of the Panjab 
District Boards” Act, 1833, the Punjab 
Government (Ministry of Education) are 
pleased to‘ notify that with the requisite 
sanction the District Board of Sialkote has 
directed that, with effect from the lst June, 
1924, the following tax be imposed’ within 
the area, exclusive of Notified Areas, 
subject'io its jurisdiction:— ene 

` DascripTion oF Tax, 

1. Class of persons to be taxed.:— 

All persons who carry. on any trade or 
follow any profession or calling within 
the. said area, A oa 
- 2, Rate of Tax, 

The tax shall bə levied according to 
the following scale on the total annual 
income derived by each assessee from any 
such trade, profession or calling, provid- 
ed that such annual income shall not -in- 
cluda that (a) received by way of wound 
or disability pensions for service in His 
‘Majesty's Naval, Military or Air Forces, 
(b) received on account of wagesin kind 
by agricultural kamins for sep work done 
by them, and (c) derived from land subject 


to local rate ‘or from livestock and agri- . 
cultural produce owned by persons mainly : 


dependent. on agriculture for their live- 
lihood:— ` ae i 





To O KA A aan Nan anakan antara, 
Group. _Annual income... Hae sable 
f Rs. : -Rs 
nee! 201—300._- 2. 
2 301—400 - * -> 4. 
a 4 401—750 ag 
> 4 751—1,000 -12 
5 1001—1500 « l5. 
6  1501—2/000- 20 ` 
E 7 . 200land over. 30 - 


. The method of assessment was given in 
& subsequent notifications - 7- . 

. It was contended by the learned Counsel 
who appeared for the appellant ‘that the 
class of persons to be taxed was sufficiently 
defined by stating that all persons who 
carry on any trads, or follow any profes- 
sion or. calling were to be taxed. It was 


further contended by him that in any case. 
: the. plaintifs haceno cause of ‘action ag 


on 


age” 


they ' undoubgedly - are. following. a pro- 
fession within the jurisdiction of the Dis- 
trict Board of Sialkote. Lastly, it was 
contended by him that under sub-s. (7) of 
s. 31 the Notification must be takento be 


- gonclusive evidence that the tax was im- 


posed in accordance with law. 

There is no doubt that sub-s. (2) of s. 31 
has reference only to the stage when -it 
is proposed to impose the tax and that at 
that: stage no objection seems to have 
been taken. The Notification, therefore, 
must _be taken to be conclusive evidence 
that the tax was imposed in accordance 
with law. In any case, I would hold that 
the words ofthe Notification already quoted 
sufficiently define the class of persons on 
whom. the tax is imposed. All persons 
carrying on any trade or following any 
profession or calling come within the de- 
finition and that is as good as to give an 


exhaustive list of all trades, professions or- 


callings. . It may be that ‘this definition 
may give rise to certain'suits on the ground, 
that the persons taxed do. not carry on a 
trade or follow-a profession or calling 
and - “that they arẹ, therefore, not liable to 


‘be taxed. But it is ‘clear that the plaint- 
iffs are liable to be- taxed under the Noti-. 


fication. In fact, in nearly all cases this 
will be evident. I, therefore, hold that the 
tax is not illegal by reason of the want of 
definition’ of “the elass of persons to be 
taxed, andI further hold that this objec- 
tion is not open to the plaintiffs who 
clearly come. within the class defined. 


It remains to decide whether the tax, . 


though’ purporting tobe a taxon trades, 
professions or callings, is in reality an 
income: tax or not, If-it is an income- tax, 
it is conceded that it cannot be- imposed 
under s. 30 of the Punjab District Boards 
Act without the consent of the,Governor- 
General’ in Oouncil. This sanction has 
not been obtained. The N otification makes 
it clear that the tax is on the incomes 
of persons, practising any profession or 
carrying on any trade or calling within 
the jurisdiction of the District Board. 


These incomes are already liable toordinary . 


income-tax. Prima facie the tax under 


digptission does impose a second tax on: 


the incomes of persons practising pro- 


fessions or carrying on trades orcallings.: 


It is argued, however; on behalf of the 

appellant, that ag it is a tax only on 

persons „practising a profession or carrying. 

pn a trade or calling,, it is legal even 
e 
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.tradesor callings can be imposed. 


(106 1. 0. 1927) 
though the method of assessment amounts 
to imposing a tax on the i incomes of those 
persons. This argument appears to me to. 
be fallacious, A second income-tax cannot 
be imposed though a tax on professions, 
If the 
method of assessment in reality makes the 
tax one on incomes, it is’ illegal and ultra 
vires even though it purports to be a tax on, 
persons practising a profession or carrying 
on a trade orcalling. The tax which can 
be imposed without the sanction’ of the 
Governor- General in Council, on professions,’ 
trades or callings ‘must be one which is” 
not a second tax on the incomes - of such. 
persons, 1.e,, there must bea flat rate im- 
posed by the tax on each profession, trade . - 
or calling, or rather on all persons `pras- 
tising a particular profession or carrying 
on a particular trade ‘or -calling.- This: 
difficulty seems to have been reéaliséd 
subsequently and I notice that flat rates 
are given inthe case of Punjab Govern- 
ment Notification No. 23447 dated the 16th 
August, 1926. By this Notification a-tax on” 


‘trades, professions or callings was imposed” 


within the. area subject to the: ‘jurisdiction - 
of the District Board of Multan. a 


A ‘tax on animals is ‘another tax. which a 
can be imposed'by District. ‘Boards with 
the previous sanction of. the Local “Governe, 


ment only. There are numerous instances - ` 


of such a tax being imposed and the . 
method adopted is to impose a fiat rate.- .. 
on each class of animals, If the present - 
tax, however, is legal, it would also be -` 
legal to impose a tax on animals as fol- 

lows, namely, the tax to be -so much on 
an income of so much ‘and rising or falling 
in accordance with the. incomes.-of the, 
persons owing the animals. Can iti be 
said that, such. a tax is not an. income- 
tax, that is a tax on. incomes? In ‘my. 
judgment there is no escape from the; 
conclusions that the tax imposed under 
Punjab ‘Government Notification No. 14672 
dated the 23rd May, 1924, within the area 
subject to the jurisdiction of the District, 
Board of Sialkote is Mlegal and ultaa vires 
in that it ig a second income-tax on persons. 
practising professions or carrying on trades 
or callings. There is clear authority of - 
this Court [Pala Ram v. Notified Area 
Comimitie, Kot Addu (1) and Committee of - 


1 


13 Ind. Oas. 785; 4 Lah. 256; 5 Lah, Led: 509% AY 
1924 Lah, 147, 


4 
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Notified Area, Una v. Chatar Behari Narain 
(2)] thata Civil Court has - jurisdiction -tò ^ 
determine whether the imposition of a tax 
is illegalor ultravires andto give relief 
- if. it- has been levied from persons. who 
‘for that reason are not liable to pay the 


same. . .... . z 
. -In these circumstances I would dismiss 
< this appeal but leave -the 
-their own costs in it. : 
‘Coldstream, J.—I agree. - - 
`A, N. A. . Appeal dismissed. 
To 44 Ind. Cas. 910; 74 P. W. R. 1918; .74 P. L. R. 
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CALCUTTA HIGH COURT. 
APPEAL From ORIGINAL CIVIL JURISDICTION 
. No. 73 0F 1926, _ 
7 February 11,1927. . 
Present:—Sir George Claus Rankin, 
Kr., Chief Justice, and Justice Sir ` 
Philip Lindsay Buckland, Kr. 
BHUPENDRA NATH BHOSE anD 
ANOTHER—DEFENDANT—APPELLANTS 
© versus — č . 
GOONENDRA NATH BHOSE— 
. PLAINTIFF— RESPONDENT. 
Hindu Law—Stridhan—Gifts’ before marriage and 
after marriage from husband, nature of—‘Ajautuka’ 
and: ‘jautuka’, meanings of—Suit for possession of 
ornaments. from step-brothers—Limitation—Cause of 
action—Limitation Act (IX of 1908), Sch. I, Arts. 49, 
120, g 
Ornaments acquired by a woman partly as presents 
before her marriage from the husband's grandmother 
and partly as.presents after her marriage from her 
-husband are ajautuka stridhan. [p. 886, col. 1.] 

` Jautuka ‘stridhan is not confined to presents 
given actually before the nuptial fire but the limits 
within which such presents become jautuka 
stridhan are somewhat narrow. [ibid.] 

In 1905, plaintiff's mother died possessed of valu- 
able ornaments. Her husband was in possession of 
the ornaments till his death in 1909. They re- 
mained after his death inthe family safe and the 
step-brothers of the plaintiff who was an infant at 
the time, carried on the family concerns. The plaint- 
iff attaingd majority in 1910. In 1919 disputes arose 
between the parties as to the ornaments and the 
plaintiff sued for their recovery from his step-bro- 
thers in 1920: 

Held, (1) that the cause of action for the suit arose 
only when the plaintiff demanded the ornaments 
from the defendants, that the proper Article of 
the Limitation Act applicable to the case was Art. 49, 
and ghat the suit was not barred; [p. 888, col. 1.) 

(2) that even assuming that Art. 120 applied to 
“thease thb suit was within time. |ibid.] 

Mahomed Riasat Ali v. Hasin Banu (1), distingu- 

ished. Š 2 
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“Article 49 of Sch. I of the Limitation Act is the 
ordinary Article applicable to a case where the original 
possession of the defendant is lawful but. it becomes 
unlawful by reason of certain facts. [p. 888, col. 2.] 


Appeal against-the judgment and decree 
of Mr.- Justica Chotgner, dated the 25th 
March; 1926, eet | f 

Messrs. Langford James and S. Bhose, for 
the-Appellants. >- | 

Sir B. C. Mitter and Mr. B. K.- Ghose, for 
the Respondent: > `. l | 

` JUDGMENT. 

Rankin, O. J.—Inthis case tha plaint- 
iff Goonendra brought a suit against two 
defendants originally—his step-brothers 
Bhupendraand Jnanendra. Jnanendra has 
since died pending. the suit; but I will 
omit forthe sake of simplicity the com- 
plications caused by that event. Thè 
plaintiff's case is that his father Woopendra 
Nath Bhose was marriéd twice, that by his 
first wife he had two sons, namely, the 
defendants, and that, after the death of 


- bis first wife, he married one Sushila Sun- 


dari--Dassi and by-her he had two child- 
ten—the elder, of the two being a daughter 
and the younger being the plaintiff. It 
seems that in the year 1809, Woopendra 
practically retired from business: and his 
“business affairs were managed by Bhupen- 
dra and Jnanendra. Jn the -same year, 
Sushila Sundari died. - Woopendra surviv- 
ed her by some four years till 1909, and, 
in 1910, the plaintiff attained majority. 
These are the broadest facts of the 
family history with which we are concern- 
ed. 

The plaintiff's case is that when his 
mother Sushila Sundaridied in 1905, she 
died possessed ofa good many valuable per- 
sonal ornaments of which certain descrip- 
tions have been given in the course of the 
evidence. These ornaments, according to 
the plaintiff, were acquired by his mother 
in such a way as to be her ajautuka stri- 
dhan and the plaintiff undertakes to show 
that they were ajautuka stridhan because 
otherwise, if they were jautuka stridhan, 
they would belong not to the plaintiff but 
to hia sister Srimati Saroj Basini Dassi. 
That is the first point in the case. Fhe 
defendants, in addition to putting the plaint- 
iff to proof of the existence of the orna- 
ments and the jewellery and of the fact 
that they were acquired so as to become 
Sushila Sundari’s ajautuka stridhan, deny. 
altogether that asy such properly came at 
any time to their hands. The learned Judge 

e 


Be 
“has said that they put forward four differ- 


- ent inconsistent cases and he has dis-. 


believed the.defendants and has believed 


the - plaintiff... It becomes necessary in this 


case to state as matters of simple fact what 
the: plaintiff's evidence establishes, because 


& great difficulty has arisen in this. case | 
‘from the fact that -legal ‘interpretations 
have been somewhat rashly put upon facts’ 


‘without sufficiently considering the distinc- 
tion ‘between the facts themselves and the 
legal results of certain facts. Iam quite 
patisfied thatthe evidence adduced by the 
plaintiff entitled the learned Judge to hold, 
and that he meant to hold, -the following. 
facts :—First of all, the Yearned Judge 
-has believed the evidence (which is. the 
only evidence upon the point) given by 
Kusum Kumari- Dassi as regards the way- 
in which the plaintiff's mother came to be 
possessed of the articles in question and 
as to the fact that these articles came to 
the hands of the defendants. The lady 
explains that Sushila Sundari obtained the 
articles in question. in two ways: First, 
she says they were presents given by the 
witness herself, Kusum. Kumari, before 
Sushila’s: marriage to Wocopendra. and, 
secondly, she says they were presents which 
Sushila got from Woopendra after the 
marriage. Now, as to that, when the Hindu 
Law is examined, ib turns out that the 
difference between ajautuka and jautuka 


stridhan isa matter which requires some’ 


little consideration. Jawiuka stridhan is 
mot entirely confined, it wculd appear, to 
presents given actually before the nuptial 
‘fire. But the limits within which such pre- 
sents become jautuka stridhan are some- 
what narrow. Kusum Kumari the grand- 
mother having given her evidence in the 
manner.I have described for the plaintiff 
is in no way cross-examined with a view 
to show thatthe particular facts to which 
she is speaking bring thecase on a care- 
ful examination to a case of jautuka stri- 
“dhan. Her evidence is left exactly-as she 
gives-it, a broad statement—gift from her- 
. self before the marriage, gift from her 
Husband after the marriage. In ‘my opin- 
jon, it either was not in the contempla- 
tion of the defendants at thetime of the 
hearing to contest seriously the nature of 
this stridhan or else they felt themselves 


. wholly unable to cope with this lady and’ 


cross-examine her so as to throw doubt 
“upon the evidence which she gave. It has 
to be remembered that the defendants’ casa 
So? < e 
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is, that no such ornaments ever came fd. 
their hands. So far as I know, they do not 
admit anywhere that to their own know: 
ledge any such property was in existence’ 
at any time, Indeed,. their case suffers 
seriously from the attempt which the de- 
fendants made to show that to the best of 
their knowledge this lady who married .a 
man of some considerable wealth and posi- 
tion had no ornaments at all. In my opin- 
ion, therefore, the learned Judge’s finding 
that -this was ajautuka stridhan should not 
be disturbed. The-.only reason why hig 
finding requires to be considered af all is 
that, in giving his reasons for supposing 
that the ornaments possessed by this lady 
were ofsubstantial value, he does say in 
his judgment that Woopendra would be 
unlikely to give his bride cheap or insigni- 
ficant, presents. It does not seem to me 
that. the learned Judge’s- attention there 
was being directed to the exact legal dis- 
tinction in Hindu Law which divides 
jautuka stridhan and ajautuka, stridhan.and 
the. fact that he uses the word “bride " 
does- notlead me to ‘suppose-that he- has 
come to the conclusion after considering 
the matter that these presents -were given 
at the exact time -of-the marriage.: In any 
event, looking to the uncontradicted and 
simple evidence given in the course of the 
case, it appears to me that the. plaintiff has 
miade out his title by making out that this 
is property which would come to him and 
would not go to his cister. Ineed notssy 
that, in no-event, would if-come to -the de: 
fendants. 

Now, it ‘is necessary. , to go again over 
certain facts in this casein order to deal ` 
with the only other contention which has‘ 
been raised before the Court by Mr. Lang-. 
ford James on behalf of the defendants-ap- 


“pellants, namely, the contention that the 


plaintif’s case is governed by Art. 1200f . 
the First Schedule to the Limitation Act. 
of 108, and that, under Art. 120, the plaint- 
ifs case is time-barred because, as I un- 
derstand the argument; his suit might and 
in- 1910% -when 
the plaintiff came of age, and six years 
from that date would be 1916, whereas the 
plaint was not filed till September, 1920. 
Here, again, I would try to keep to the 
facts as distinct froma more or less un-: 
successful attempt to interpret the facts. 
‘The facts are that before 1205, when §u-. 
shila .Sundari died, the ornaments in ques- 
tion, according to the plaintiff's evidenee.. 
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‘were kept in her own room and that after 
she died they were kept in an iron-safe in 
her husband's room, What else was kept 
‘in the iron-safe we do not know. What 


other. purpose the iron-safe was used for’ 


we do not know. We are told that Bhu- 
-pendra—one of the defendants—kept the 
‘key ; but it is quite true, as Mr. James 
‘points out, that, however much the manage- 
‘ment of the family affairs might be left by 
‘the-father to-the plaintiff's step-brothers, 
the mere existence of the ornaments in the 
. Safe would not have involved any manage- 
ment at all, The facts are that they went 
on in. the safe in the father’s room and the 
‘first defendant had the key. When 
Woopendra died in 1909, the facts are that 
“the plaintiff had not yet come of age, that 
his step-brothers were considerably older 
‘than, he was, and that naturally enough 
‘they not-only took Probate of the father’s 
Will but carried on the family concerns 
as they would have done in ninety-nine 
cases out of hundred in Hindu families of 
-this ‘particular type.. The ornaments were 
in the-safe and they went on in the safe. 
‘It appears that when the family had oc- 
casion to use them they were used. They 
‘were used later on at the time of the plaint- 
iff’s. marriage. Some other relatives seem 
to-have used them on occasions.. There is 
noreasgon why they should not be used when 


suitable occasions arose, There is no sug-- 


gestion in the plaintiff's evidence or in the 
defendants’ evidence that any claim was 
made by the elder brothers that these orna- 
ments belonged to them. The nature of 
the ornaments makes it very improbable 
that there was much doubt as to their not 
belonging to the step-brothers. What hap- 
pened is what one would expect so long as 
the family was living jointly and without 
‘trouble. Of course, in the end, trouble did 
come. 
of the defendants being in an unsatisfac- 
tory state, there was a question of selling 
two of the ornaments, Itseems that the 
plaintiff's consent was asked, the two 
ornements “were valued for the purpose of 
sale and the plaintiff in the end. refured 
his assent and they were not sold. There 
was a partition in 1920 and it is in Septem- 
ber, 1920, thaé the plaintiff brings his suit. 
Those being the facts the matter begins, 
as most plaints inthis Court do, by get- 
ing them thoroughly muddled with the 
“pleadings. There were two attempts to 


fasten. these acts- with various legal cate- 


It seems that, in 1919, the finances - 
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gories in order to put the” plaintiff's case 
straight for the purposes of the Limitation 
‘Act and the real difficulty inapplying the 
law to the facts consists entirely in the 
circumstance that instead of saying that 
when Woopendra died the defendants took 
‘possession of whatever was in the house 
and. thatthe family went amicably on a3 


-before, the plaint says this: “ The manage- 


ment of the estate and affairs of the said 
Woopendra Nath Bhose was under the 
control of the. defendants who with 
‘the’ knowledge and concurrence of their 
father took possession of the said orna- 
‘ments and jewellery for and on behalf of 
and as trustees for the plaintiff and con- 
‘tinued to hold the same assuch till his 
death.” That is the travesty of what 
happened before Woopendra’s death. The 
travesty of what happened after his death 
is this. The plaint goes on to say- 
“Upon the death of the said Woopendra 
Nath Bhose, the defendants as executors 
‘and trustees appointed under his: Will 
took possession of the estate left by him as 
such executors and trustees including the 
plaintiff's share therein and the said 
jewellery and ornaments continued to 
‘be in their possession, care and control as 
such executors and trustees and are still in 
their possession and control,” The learned 
Judge has; it is true, found not.merely the 
fact that these defendants being the elder 
brothers took possession of the house’ 
with the iron-safe and whatever were the 
contents of the :iron-safe; but he also says 
that they tock possession as executors and 
trustees and Mr.. Langford James very 
properly points out thatif this has to be 
regarded accurately then the plaintiff 
would have aright to bring his suit the” 
moment he attained majority. If these 
brothers of his were holding the property 
as executors of Woopendra, then, of course, 
they were setting up a hostile title to the 
plaintiff because according to the plaintiff's 
case Woopendra was never ‘the owner of 
these goods at all after Sushila. As a 
matter of verbal criticism, I entirely agree 
that, if the correct finding is that these 


"people were claimin gto.hold. the prpperty 
as property which was Woopendra’s and 


not the plaintiff's and which, therefore, had 
come down to .them, they were holding it 
under a title which was hostile to the ° 
plaintiff and the plaintiff would have six 
years from 1910 in which he would be 


obliged to bring his suit. It is necessary 
> . e 


- ho question of 
. them. Plaintiff's case is that they were 
. always recognised as belonging to him 


“the ornaniénts of 
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therefore, for us to examine the evidence 


= for ourselves and see whether the real facts 


found do warrant any such conzlugion. It 
- is not the éffèct of the plaintiffs evidence 
or of any evidence in this - case that these 
defendants ever claimed that these orna- 
ments were oriiaments belonging to their 
- father's estate or in which they had a joint 
interest with the’ plaintiff as -part of theif 
father’s estate. As Í have already observed, 
the nature of the ornanients makes it 
extremely unlikely that these step-brothers 
would ‘set up any right to the ornaments 
ofa lady who was not their mother at all. 
There is nothing in the conduct of 
Woopendra to suggest that- he suffered 
under any impression that the ornaments 
devolved on him. What has happened is 
entirely natural and consistent with the 
plaintiff's. case. The ornaments remained 
after the father’s death in the safe when the 
elder brothers had to carry on the family 
concerns and - thé infant lived with them, 
dispute arising between 


because everybody knew that they were 
his mother, In these 
circumstances, ihe last thing that is true 
is to say that, they were held by the 
defendants as executors of Woopendra’s 
estate. So far as lam concerned, I entirely 
dissent from any such finding because the 
‘evidence satisfies me to the contrary. In 
my opinion, the position is, as the plaintifi’s 
evidence ‘shows, that these goods being 
there in the safe, the family went on, the 
elder brothers having no doubt a general 
direction and control of the family affairs 
being responsible ds natural guardians of 
“the plaintiff and lgoking after the plaintiff's 
property. There is no reason to think that 
‘any claim or controversy arose until long 
after the plaintiff attained majority. In 
the meantime he was living in amity asa 
member of a joint Hindu household at the 
‘old house. The question is whether, in 
these circumstances, Art. 49 or Art. 120 of 
the Limitation Act applies and whether, if 
Art 120 applies, the suit is time-barred. In 
my Opinion, whichever Article applies the 
suit.is not time-barred but on the facts 
which I have endeavoured to state, I 
think the Article applicable is Art, 49. I 


° will deal, first, with the question of the 


Article applicable. Article 49 has to be 
-réad with Art. 48 and havigg disposed in 
Art. 48 of all -cases of claim for specific 
r e 
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moveable property lost, or acquired by 
theft, or dishonest mis-appropriation or 
conversion, or for compensation for wrong- 
fully taking or detaining the same, Art, 49 
deals with cases of claim for other specific 
moveable property, or for compensation 
for wrongfully taking or injuring .or 
wrongfully detaining the same; and it says 
that the time is to be three yearsfrom the 
date when the. property ‘is wrongfully 
taken or injured, or when the detainer’s 
possession becomes unlawful. Article 49 
is the ordinary Article to apply in acase 
where the ‘original. possession of the 
defendant is lawful but it becomes unlawful 
by reason of certain facts. The common 
case is the case where the demand is made 
„by the plaintiff—the plaintiff having a right 
to determine the possession of the defend- 
ants. Now, it is said that that Article is 
inapplicable because of the decision of the 
Privy Council in the case of Mahomed Riasat 
Ali v. Hasin Banu (1) and it is a little 
important to see what the Privy Council 
actually held in that case. That was à case 
where a Mahammadan died leaving a widow 
anda brother. In the wajib-ul-arz of the 
place whera he had his immoveable 
property there was a statement of the local 
custom governing such people-and the local 
custom evidenced by that record and by 
certain other records was that the widow 
would succeed to.the whole of her. hus- 
band’s estate for a life-interest, The 
man died and his brother went into 
possession of his effects on the basis 
that there was no such custom and that 
the property devolved on him and the suit 
was brought to establish the widow's right 
under that custom, first of all, to the 
immoveable property and then to the cash 
and other things that the man died possess- 
ed of. A controversy arose as regards the 
moveables whether the claim against the 
brothers was a claim under Art. 49or under 
Art. 120; and it is with reference to a case 
like that that their Lordships said: “This 
latter Article,” that is Art. 49 “does not 
appear to be applicable to a suit to esta lish 
a right to inherit the property of a deceased 
person.” The case there was that the 
widow was claiming to use Art. 49 by 
saying “if I establish my right under the 
custom then you, the defendant, are a 
person who has wrongfully taken m? 

(1) 210. 157; 20 I. A. 155; 17 Ind. Jur. 484; 6 Sar. P 


0. J. 374; Rafique and -Jackson's P.O. No. 133; 10 Ind. 
Deo, (N. 8:) 737 (P, Oj . 
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property. Their Lordships of the Privy 
Oouncil say that that is not the way to look 
ata suitto establish aright to succeed to 
the property ofa deceased, In my judgment, 
that.is not the caseat all. The plaintiff's 
case is not that the defendants wrongfully 
took his property. His case is that the 
defendants were in rightful possession of 
the property, in rightful possession so long 
as he wasa minor, in rightful. possession 
so long as he was living with them and let 
them look after it but in wrongful’ posses- 
sion of it since 1919 or 1920 when he claimed 
that they should make over the property 
. to him; and I am-in no way satisfied. that 
there is dny valid reason for holding that 
the plaintiff's claim in this case should be 
excluded from Art. 49, . 

The next question is, however, whether 
thè same principle would not apply under 
the teris of Art. 120. I think it.would. If one 
asks. cneself why the plaintiff should bring 

. a suit.in 1911 soon after he attained majority 
against his step-brothers and what his cause 
of- action in such a suit would be, I think 
that question, too, 1 t 
against the present appellants. It is quite 
true that-thé plaintiff hada right to de- 
termine ‘the lawful possession of his elder 
‘brothers who were living jointly-with him. 
He had+tHe ‘right to do that. But it is no 
part of-the’ policy of the Limitation Act to 

= make people determine:‘the lawful posses- 
sion-of others who are looking after their 
property or who have their property on 
deposit. The policy ofthe Limitation Act 
is that when once that arrangement is 
stopped the suit should be brought within 
a limited time. So far as I know, without 
making a demand upon the brothers for 
< this property, on the facts which the plaint- 
iff's case discloses, the plaintiff would 

- not have hada cause of action against his 

-step-brothers but had first of all to deter- 
mine their possession, to do something 
which would render their possession un- 
lawful and then to bring his suit. In my 
judgment, under Art. J20 just as under 


Art: 49 the plaintiff in this case has brought 


his ‘suit within time. It cannot be too 
strenuously emphasised that everything 
depends upon the exact facts in a case 
like this If it had beenthe defendants’ 
case at any stage that they had the pro- 
perty,ethat they knew it came from a 
different origin, that they claimed that it 
had belonged to their father or that two- 
thirds of it belonged to them, then -no 
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e 
doubt none of the reasons which I have 
endeavouréd toapply tothe facts of this 


‘Case would have been at all applicable: ~- 


Upon the facts of this case, it seems to 
mé that the judgment of the learned Judge 
‘should be upheld and this appeal should 
be dismissed with costs, 


s argued in this case 
on béhalf of thé plaintiff to the effect, first, 
that the learnéd Judge on the evidence of 


` Hrishikesh ought to have found thatthe 


value of the jewéllery proved to have been 
receivad py the plaintiff's mother from her 
husband was more than Rs. 10,000 and 
also that the learned Judge has forgotten 
to take any account of the ornaments said 
to be 107 tolas in weight which the lady 
is said to have got from Kusum Kumazi. 
It appears tomy mind as. regards the first 
point that the learned’ Judge was not 
satisfied having regard to the nature of 
the articlesin question, that he-could safely 
go by the valuation of the witness Hrishi- 
kesh Roy, and, being apparently dissatisfied 
with that evidence .in.some respect he has 
really reminded himself of the duty of the 
Court which is not to give damages for a 
single penny more than what is quite 
certainly proved. The learned Judge has, 
in so doing, certainly discounted the figure 
given by the jewellervery heavily. He was 
dealing with articles with reference to 
-which itis very difficult toform a precise 
opinion and I donot think it would be 
right cn the part of this Oort tointerfere 
with his figure seeing that he was entitled 
to put a conservative ‘figure upon ‘the 
matter. a 

As regards the 107 tolas in weight of 
jewellery which is described by Kusum 
Kumari, there again the plamtiff is in the 
anfortunate position that no evidence what- 
aver has been givenof the value of these 
articles. It may be that, if some evidence 
aad been given of the value, it would have 
>een our duty to interfere. But it is very 
difficult to say that, on this evidence, the 
‘earned Judge was obliged to allow 
-he plaintiff any particular figure. The 
ornaments may have been of standard 
gold or something containing a great dead 
cf alloy in them or they may have been 
nerely worth the actual weight of the 
gold they contain or may have been worth 
more. It is difficult indeed’ for the Court 
l+ft as it is without the opinion of a single 
witness as to the minimum value’ of such 
articles to say that the learned Judge was 

e 
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_cbliged to put any additional figure upon ` 


them and that he was wrong to ignore 
“these articles. I think it may be due tothe 
fact that there was no material upon which 
he could assess the amount. I do not 
think that in this case it is right and 
proper that there should be an enquiry 
as to the.-value of these ornaments. In 
these circumstances the only thing we can 
_do-—although I quite agree that the plaint- 
iff has probably got less than the value of 
the articles—is to dismiss this cross-objec- 
“tion with costs. 
Buckland, 
AVN. A, i 


J.—I agree. l 
Cross-objection dismissed. 


< MADRAS HIGH COURT. .- 
LETTERS PATENT APPEAL No, 322 or 1926. _ 
l July 28, 1937. : 

. Preserit:—Mr. Justice Madhavan Nairand 
Mr. Justice Curgenven. 
SANKARALINGA REDDIAR ano OTHERS 

au PRS —APPELLANTS 

2 < versus y 

> RAMASWAMI REDDIAR AND ANGTHER 
er .. -zRESPONDEATS. .. ` 

., Letters Patent (Mad), cl. 15—Order refusing to 
transfer ` case,. whether judgment—Appealability. 

An order of a Single Judge ofthe High Oourt re- 
fusing to transfer a case from the file of one Sub- 
ordinate Court to that of another is not a judgment 
and is not appealable under cl. 15 of the Letters 
Patent of the Madras High Court. 


Letters Patent Appea! against an order 
‘of Mr. Justice Jackson, dated the 22nd 
September, 1926, and passed in O. M. P. 
No. 3112 of 1926, presented to the High 


- “Odurt for transfer of A.S. No. 297 of 1925 


“on the file of the District Court of Tinne- 
velly from the file of the said Court to 
the file of any other Court having jurisdic- 
tion. = 
Mr. S. T. Srinivasagopalachari, for the 
“Appellante. 
“ Mr. K. S. Ramabhadra Aiyar, for the 
.Respondents. i 
JUDGMENT.—This appealis against 
‘an order of the Hon'ble Mr. Justice Jack- 
son refusing to transfer a case. It has 
been held (See Narasa Reddiv. Hajee Tar 
Muhammad Ayab Sait, L. P. A. No. 1U9 of 
1927, on the file of the High Court) that 
“such an order isnot appealable under cel. 15 
of the Letters Patent. 
~ The appeal, therefore, does not lie and 
is dismissed with coste. - 
V. N. V. e Appeal dismissed, 
A, N. Ae 
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LAHORE HIGH COURT, 
_ Oir Revision. Pmition No. 698 oF 1927. 

: November 23, 1927. 
Present:—Mr. Justice Zafar Ali, 
CHARANJI LAL—Dzcrnz-Hotper— 
PETITIONER 
versus 
RAJA RAM AND ANOTHER—J DDGMENT- 

DEBTORS— RESPONDENTS. KA 

Civil Procedure Code (Act V of 1908), ss. 2, 47, 115 
—Stay of execution—Order for security—Appeal— 
Security bond, acceptance of, without notice to decree- 
of —Practice—Treating appeal as 
revision. 

An order for security to stay execution isnot an 
order determining any rights of the parties. It is 


- neither ‘an order under s. 47 nor is it a decree within 


the meaning of s.2, Civil Procedure Code, and is, 
therefore, not appealable. g 


` Saraswati Barmonya v. Moti Barmonya (1), fol- 


lowed. b : ; 
A Court should give notice to the decree-holder of 


the security bond filed by the judgment-debtor and 


should not accept it without enquiring into the ob- 
jections of the decree-holder. A ; 
An appeal may be treated aş an application -for 
revision where no appeal lies. . ; 
_ Petition for revision of the order of the 
Senior Subordinate Judge, Kullu, dated tre 
Ist September, 1926. i3 
Mr. Faqir Chand, for the Petitioner. a 
Mr. Gobind Ram Khanna, for the Re- 


` spondents. | 
“JUDGMENT.—A decreefor Rs.7,466-8-3 


and costs of the suit having been passed 
against Raja Ram and his brother Radha 
Lal, they filed against that decree an 
appeal in the High Court and obtained an 
order of stay of execution on the usual con- 
dition of furnishing security. Then they 
got a security bond executed by four men 
on an unstamped paper and had it attested 
by a Naib-Tahsildar. The Executing Court, ` 
namely, the Senior Subordinate Judge of 
Kulu, accepted that bond in the absence of 
the decree-holder and released the judg- 
ment-debtors’ property from attachment. 
When the decree-holder became aware of 
it he filed objection to the effect that the 
sureties were men of no substance. But the 
learned Senior Subordinate Judge reject- 
ed this application summarily. The decree- 
holder has filed an appeal against®this order 
of the Senior Subordinate Judge. Counsel 
for the judgment-debtors (sespondents) 
raisesa preliminary objection that the order 
is not appealable and relies on Saraswati 
Barmonya v. Moti Barmonya (1). In that 
case it was held by a Division Bencheof the 
Calcutta High Court that “am order or 


(1) 20 Ind, Cas. 72;741 0, 160; 17 C, W. N, 1240, 
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Security to stay execution is notan order 
determining ‘any rights of the parties. L 
is neither an order under s, 47, norisit 4 
‘deeree’ within the meaning of s.2, cl. (2) cf 
thé Oivil Procedure Code of 1908. It is, 
therefore, not appealable.” The decree-hold- 
er's Counsel cannot urge anything contrary 
to this ruling and prays that the appeal 
may be treated as an application in revision. 
I agree to do so. 

` The Senior Subordinate Judge ought to 
have given notice to the decree-holder ot 
the security-bond filed bythe judgment- 
débtors and should not have accepted it 
without enquiring into the objections oi 
the: decree-holder. I, therefore, set aside 
thé order of the Senior Subordinate Judge 
accepting the security anddismissing the 
decree-holder’s application and direct him 
to make an enquiry and determine whether 
the security-bond is in order, and whether 
the sureties are men of substance. No order 
as to costs: in this Court, 
f Order set aside. 


R, L. 
A, N.A, 


MADRAS HIGH COURT. 
APPEL Suit No. 349 oF 1923. 

i August 16, 1927. . 
Present :—Mr. Justice Ramesam and. Mr. 
Justice Cornish. 
VADLAMANNATY BALA TRIPURA 
SUNDARAMMA alias SUNDARAMMA— 
Derenpant No. 2—APPELLANT 
versus 


Tan SECRETARY or STATE ror INDIA In 
COUNCIL REPRESENTED By Tak COLLECT- 
OR or KISTNA AND oTHERS— DEFENDANTS 
. — RESPONDENTS. | 
Inam—Service inam—Grant to institution or 
to servant for. services in institution—Tests—Expres- 
sions “devadayam”, “mulla”, effect of—Limitation Act 
- (IX of 1908), Sch. I, Art. 1p —Suit to set aside resump- 
tion of personal service inam on ground of non-per- 
formance of services—Limitation. k 
- Thereis a well pnderstood distinction between a 
grant tod religious institution such as a temple or 
a mosque aùda grant to some person on condition 
of his rendering services to a religious institution, 
such as the archaka of a temple. [p. 893, col. 2.] 
The word ‘devadayam’ indicates a grant for 
religious purposes bufdoes not necessarily connote 
that the grant is to the religious institution itself. 
The term is equally applicable to service imams con- 
necte? with religious institutions. [p. 894, col. 1.] 
*The descréption of the grantee as “mulla” does not 
imply that the grant was made to him as represent- 
ing a mosque. [p. 900, col. 2.] 
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A suit to set aside the resumpti®n of a personal 

service inam by the Government..on the ground of 
non-performance of services is governed by Art. 14, 
Limitation Act. [p. 899, col. 1.) 
. Where Government purports to act under powers 
reserved to them under the terms of a personal 
service inam grant though they may have acted 
erroneously in the interpretation of its terms or in 
finding on facts which justify the resumption, the act 
is intra vires and not ultra vires and the act of 
Pain oak cannot be regarded as a nullity. [p, 898, 
col. L ; 

- Secretary of State for India v. Gulam Mahaboob 
Khan (15), doubted and distinguished. 

Per Ramesam, J.—As the British Government were 
dealing favourably with inams connected with Hindu 
and Muhammadan religions,- whether grants to 
temples- and mosques, or grants to officials and 
servants on condition of rendering certain services 
in such temples and mosques, both were described as 
“devadayam” and the use of the word is not conclu- 
sive in favour of tha temple or mosque itself where 
the question is whether it is a grant to the temple 
or to a temple servant though it may be some evi- 
dence along with other circumstances; but it is'of 
very great weight where the claim of private property 
is set up. [p. 895, col. 2; p. 896, col. 1.] g 

Where the grant is made to a person in the 
capacity of a muttawalli, manager, superintendent 
dharmakartha, or even servant of the mosque or 
temple, and where it does not appear that there is 
some other trustee, it may be regarded as a grant to 
the temple or mosque itself. [p. 896, col. 1.] 

_ Where it appears that a substantial part of the 
income goes to the benefit of the institution, “as for 
the erection of a building or for itsupkeep and re- 
pairs, or such other things the grant may be con- 
sidered as a grant to the institution itself even though 
some surplus may be used by the trustees for their 
own maintenance. [ibid.] ` 

Where none of the above indicia appears, that is 
where the grant does not show thatit was granted to 
a temple or mosque, nor describe the grantee in the 
capacity of trustee, manager, etc., and where it does 
not appear that any portion ofthe income that may 
be considered as substantial has gone to the benefit 
of the tsmple or moscue, then in such a case it must 
be treated asa grant to the grantee named (persona 
designata) and, if services are mentioned, it is a grant 
of service. [ibid.] 

Appeal against the decree,of the Court of 
the Subordinate Judge, Masulipatam, in 
O. 8. No. 14 of 1920 (O. S. No. 11 of 1919, 


District Court, Kistna). 
Mr. T. M. Krishnaswami Iyar, for the 


Appellant. f 
The Government Pleader and Mr. Ch, 


Raghava Rao, for the Respondents. 
JUDGMENT. 


Ramesam, J.—This appeal arises out ` 


ofa- suit by two members of the Muham- 
madan community (1) for a declaration that 
the resumption of the suit inam by the 
Government and conversion into a ryotwart 
land is not binding on the plaintiifs and 
other Muhammadan members of the com- 
munity and (2) fo» a declaration that the 


x 


aye 


briefly stated. The earliest document we 


-haye got on record is an éxtract from Oakes _ 
Inam, Register, Ex. X prepared in 1797. - 
This was a register of inams probably pre-- 


pared with a view to the passing of Regula- 
tion XXXI of 1802 but. whatever it may bë, 


‘it deséribes the suit lind mierely as an inam,- 
fixes a certain amount of kattubadi in kind | 
on it and shows that the inam was granted - 


by one Mustapha Khollikantidu, probably“ some other items of consideration the inam 


a representative of the Moghul Sovereigns. 


The date of the grant was Hijri 1108.. The © 


grantee-is described as Sheik Jbrahim and 
the person in enjoyment in 1797- as gréat- 
grandson Gulam. Husain: Thenext docu- 
ment on record is Ex. A.. Thisis the inam 


| register of-the village of -Gandram. The 
. buit inam is situated in the village of Ibra- 


himpalem which.is à hamlet of Gandram. 


` -Column 2 describes the grant as endow- 


. monies. are, duly kept- up.” 


ment to a religious instituzion. Oolumn 8 
is “devadayam granted for thé performance 
of certain rites in the mogque, The cere- 
5 Oolumao 9 
shows thatthe annual kattubadi was chang- 
ed to R5. 32 from 1852. Column 10 describes 
the inam as hereditary. Oolumn 11 shows 
that the grant was made in Hijri 1137 or 
A. D. 1724 by Sidni Etiday Kahan of Maho- 
med Shah Gazhi Padshah. Mahoined Shah 


‘is probably the Emperor of Delhi who 
reigned from 1419 to 1748 end the other per-. 
-- son is his local representative. 


In column 


-12 there is a-list-of documents. The first 


“isthe sanad granted by -Etida Khan in 


Hijri 1137(A D. 1724). The.3rd is sanad 


- granted by Kuli Khan mentioned in the 


Oakes Register. The 2nd is another sanad 


- in Persian. The others are dumbalas and 


Y 


checknamas, i. e orders addressed to vil- 
lage officials, Column 15 refers to the ac- 
counts of 1797, 1. e, the Oakes Register. 
Columns 16-to.18 describe the person in en- 


. joyment in 1859 as Haji Sahib of Nagaram, 
“the 5th in descent from the original grantee, 
. Columns 13 and 20 give the detail of his 


family. Column 21 isthe recommendation 
of the Special Assistaat. 


, h _ it_says: “This. 
. tnaný-is_ an ancient one having been granted 


Keeping up certain ceremonies in themosque 
of Gaidram. ‘The original sanad was given 


to Mulla Sheik Ibrahim in whose ‘family 
the inam has been ‘all along been enjoyed 


‘and the rites fully _performed...... Tt is-re- 


commended that the inam be continued 


. for the purpose originally contemplated sub- 
“ject to ‘the payment of the annual Kattubadi 
-öf rupees thirty-two (Rs. 32)."° “Column ‘22 


Commissioner 
In 1874 Haji's 
cowle 


is the order of the Inam 
“continued accordingly.” 
son. Dada Sahib: rented a. 


` of the inam for a` period of 22 years to 


Mirza Mahomed ‘Taki Sahib. That cowle: 
was transferred to one-Tadu Sahib in 1884. 


In 1886 that cowle right was surrenderéd by 


him for a sum of Rs.. 1,746, For this and 


the title deeds were with a sowcar, Exhibits 
IX-a,IX- band IX- d are muchilikas obtain- 
ed by Shafi son of Mirza, Exhibit VIis a 
sub-mortgage by Shafidated 28th June, 1894, 
infavour ofone V. Venkatramayya, husband 
of the 2nd defendant. . Exhibit [X-cis a 
muchilika taken'by-him soon after Exhibit 
‘IX is another muchilika taken by himin 1897, 
In December 1897 Shafi transferred his 
mortgage right to-the- 2nd defendant. Itis 
also mentioned that the inam patta remain- 
ed with the sowcar...The sub-mortgage in 
favour of the 2nd defendant's husband and 
her right as assignee were apparently. con- 
solidated by Ex. VII dated 15th February, 
1903. . This.is also a mortgage with posses- 
sion.. All these documents ranging from 
1886 to 1903 described the suit laid as atices- 
tral property of Dada Sahib and his sister, 
Sometime in 1908 the Revenue Officers made 
enquiries as to gvhethar the. service 
was being doné in the mosque. *Hxhibit 
lll isa statement, by the karnam, before 
the Tahsildarin November 1908. Exhibit 
Ill-a isa ètatement of Dada Sahib. The 
Tahsildar’s, report to the Collector is Ex. 
II. The Collector reported to the Board 
of Revenue on 7th April, 1999. eThe 
Board of ‘Revenue sanctioned resumpéioi? 
of the inam by Ex..C dated 30th April and 
it is acted'upon as shown by the subsequent 
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correspondences in June, . - August, 
September . and : November, . 1909, (vide 
Ex, B). Exhibit XII-a is a petition by Dada 
Shib requesting that the resumption may be 
cancelled and thatthe inam may be conti- 
nuedas inam. In thesame year the mortgagee 
obtained a decree for. possession on the basis 
of Ex, VII.: Exhibits -VII-a-and VII-b are 
the decree and judgment. In about.August, 
1910 the full assessment of Rs. .461-10-1 
was.collected from Dada Sahib .by Govern- 
mentand the suit notice was .issued by 
Dada’s Vakil, vide Ex. XII. In 1912 some 
Muhammadan residents of Ulavalapudy and 
Nagavaram, . two -neighbouring villages 
having mosques of their own petitioned to 
the Board of Revenuefor the cancellation 
of the resumption. - The Board referred il, 
to the Collector, by Ex. F. The Tahsildar’s 
report to the Collector is ‘Ex. D and it.was 
referred : to. the. Divisional Officer: . His 
final report in -August .is Ex..J. . The 
Board of Revenue-called’ for.a--fresh report, 
as to -whether” there.’ was. any.: District or. 
Taluk Committee:to:whom the inam. may be 
assigned, by Ex.:E,: There was a:report to 
the Board of. Revenue and. a further refer- 
ence (Ex. H); -The Board of . Revenue 
finally: declines by E." G to re-assign the 
inam in March:-1913. In March -1914 
Ex. VIII was.executed by defendants Nos, 3 to 


7 representing 7/8ths share for Re.13,670 and - 


another .mortgage-deed was executed by 
the. grandmother of:thé-8th defendant re- 
presenting 1/8th. share in ‘the inam: . The 
present suit was filed: on 8rd April,. 1919. 
The Subordinate Judge decreed the suit. 
The 2nd defendant has fled this appeal. 
There is no appeal by the Ist.defendant 
who is, herein, -arrayed asa respondent, 

` The first point arising for consideration 
is what is the nature ofthe. inam. It has 
been strenuously contended by the appel- 
lant.that the inam was granted to the 
original grantee as a service inam, . that is 
as a grant to him burdened:only with the 
condition of rendering certain ` services, 
namely, the performing of certain rites, in 
amosqug, “On the other hand, ithas been 
contended by the respondents Nos. 2-and 3 
that the grant was to the mosque itself and 
that the inam belongs to the mosque, Before 
discussing the documents bearing on this 
question it will perhaps be convenient to 
referto some of the cases cited by both the 
parties and which may well be a guide in 
the eonstruction of such grants, These 
gases show that there isa well understood 
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distinction between~a -grant to.a religious 


-institution. such as a temple or a mosque 


and a grant to some person .on condition of 
his rendering services to a religious insti- 
tution, such as the archaka of a temple. 
It mey be a nice distinction to find under 


-which class a particular grant falls. An . 


example of such a grant toa servant of the 
temple is Matte Sarrayya v. Vepparathi 
Vydyanatham (1). ‘The grant there was 
to a dancing girl of a temple. 
title-deed was given tothe dancing: girl 
in contrast tc the other. 
which were issued to the manager of the 


templə, and the title is conditional on the . 


fulfilment of the termsof the grant: ` “So 


There the, _ 


title-deeds ` 


long as the conditions.of the grant are fully. 


fulfilled" is the usual language in all the 
title-deeds ofthis kind. Sriranga Chariar v. 


“Pranacharthihara Chariar -(2). was a grant 


‘to a person performing the. service of 
acharyapurusha in the -Tirupathi temple. 


The . title-deed describes the land as. Š 


It was. held 


that the grant was not to the mosque but to - 


certain persons ‘cn condftion of their 
rendering services in the mosque, namely, 


the proper upkeep. of the mosque and other - 
One of the inam registers -in that. ` 
case described the land in column 2 as . 


services, 


“‘davadayam’, In column 8 it was said to be ` 


for the’ support of the great mosque , at 
Guntur. Inthe other inam register it was 
said to be for performing certain’ services 
in the mosque. One would say that prima 
facie, where the grantis for the upkeep. 
of the mosque, it was intended that the 


(1) 27 Ind. Cas. 163; 1 L. W. 490; 27 M. L. 5.570 ` 
(2) 80 Ind. Cas. 74; 2L. W. 632; 18 M. L. T, 199; 
(1915) M, W: N. 531. Kipi aa 


(3) 67 Ind. Gas, 492; 15 L, W. 241; (1922) M, W, N 


74; 42 M. L. J.272; A, LR. 1922 Mad. 8, 


gantaii» 
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income of th8 land granted should” belong 
to the mosque, and, so far as one of the 
items there: is concerned, one might pet- 
haps say that the land belonged to the 
mosque but not to other which was given 


- for service; but the District Judge found 


that both were treated alike throughout. 
Spencer, J., . who delivered the judg- 
ment of: this Court also held that they 
were ‘not grants to` .the mosque. I 
agree with his judgment. In Sikkandar 
Rowther v. Secretary of State for India (4) 
the inams are classified as ‘devadayam’ and 
the grant was for the support of the 
mosque. GO 

mosque itself.. The holders of the inam 
were described as trustees.. In the inam 
register both the original inamdar and the 
‘present enjoyer.are given as the mosque 
and the recommendation -was that the inam 
should continue as long as the mosque ex- 
isted. The decision was that the land he- 


< -longed to the mosque. That case illus- 


trates what one should expect if the grat 
was to the mosque. No doubt, if all the 
entries indicate that the grant was for the 
-mosque it would be a very clear case; but if 
not one‘of such indicia as that in that cage 
is present, and there is a total absence ofthe 
indication of the ownership. of the mosque, 
the mere use of the werd ‘“devadayam” 
does not necessarily show that the grant 
was to the mosque, as the other cases cited 
by me show. In Sikkandar Rowther v. 


Secretary of State for India (4), Srinivasa | 


Aiyangar, J., says about devadayam that, 
by itself, it is said to be prima facie strong 
proof. Itis clear that the word “devada- 
yam” indicates a gift for religious pur- 
poses but does not necessarily connoté 
anything more. The reason is clear in 
that the. Br&tish Government, when it 
dealt with ¿nams in 1859, appointed an 
Inam Commission for enquiring into the 
genuineness of the names cothat they may 
hé recogniced and confirmed or not as the 
éases require. They dealt with both classes 
of cases, namely, the grants to temples and 
mosques and grant to servants on condition 
* ofrendering services in temples, and mor ques 
together. From their point ofview they 
were all connected with Hinduor Muham- 
madan religion and their policy was not 
to impose quit-rent cn them but to re- 
cogniae and continue the imams ‘so long es 
the conditions of the grants were being 
fulfilled, thatis, in the case of grants. to 


H 38 Ind, Qas, 200; 5L, W. 402, . 
ki e 


The grantee was described as the ` 
“was held that 


(7 


e VADLAMANNATY BATA v. shORBDARY oF stathfor-inpm? (106 I. O. 1927) > 


mosques er temples, as long as the institu- 
tions themselves lasted, and, in the case 
of grants on eundition of services, as long 
as the services continued to be performed,’ 
Title-deeds were accordingly issued with 
the clause "to be held as long as the-condi- 
tions of the grant were fulfilled.” Both | 
being directly or indirectly connected with 
religion, both classes are indiscriminately 
deseribed as “devadayam.” Therefore, the 
word “devadayam” does not conclusively: 
show that the grant is a grant to the 
temple or mosque itself. (Vider.3 of the 
Inam Rules). In Mutteyt Srinivasachar- 
yulu v. Dinavahi Pratyanga Rao (5) it 
the grant was not: to 
the archaka but.to the temple ‘itself, 
In that case the grant was for nive- 
dyam and deeparathna which are expensive 
items and expenses were to be met out 
of the income of the inam. The sanad was 
in favour of the Swamiluvaru and not in 
favour of the archaka. The inam register ` 
showed that the grantee was Sri Venkates-_ 
wara Swami and the title-deed was issued 
to the manager for the time being of the 
temple. , The inam was eaid-to be for the 
support of the- temple, In the face of 
these unambiguous circumstances the 
learned Judges held that the ¢onduct 
of the archaka in appropriating, the 
surplus income could have no -weight 
in, the mattér- and reference’: was made 
to Attorney-General v. Master Wardens 
etc., of the Wax -Chandlers' Co, (6). One 
sanad Ex. D in that case purported to -be 


. exclusively for archaka service in contrast 


to the other sanad which was for. the 
support of the temple. In Sashadu Reddi 
`v. Pichi Reddit’ (7) Spencer and Devadoss; 
JJ., held that though the land there was ` 
described as .‘devadayam’ or ‘pagoda kand- ` 
rigainam’ and though the- title-deed was 
granted to the manager for the time being 
of the pagoda and though the Jatter docu- 
ments. described the inam as-‘deradayam 
the land belonged to the original grantee 
because the sanad stated ihat he: was to 
enjoy the property and it was.a grant to 
him burdened with an obligftion of 
doing certain services in the temple and 
all surplus left after the performances of 
the sérvices belonged to the donee and his 
heirs. In Muhammad Hsuf Sahib v. Abdul 
(6) 64 Ind. Cas. 816; 30 M. LT. 101, °° -) o] 
(8) 0873) 6 H. L. 1. b an 

} 74 Ind. Oas. 35; 16 L. W, 8389; A, I, R. 1529 Meth 
163; 32 M. L, T, 89, : SAE $ 


. managers of the masjid.” 
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Sathar Sahib (8) the learned Judges before 
whom the case cams up Wallis, C- J., and 
Spencer, J., deferred. The case then came 
up before a Bench of three Judges. All 
the three Judges expressed their opinion 
on the nature of the inam. Ayling, J., 
says: “In the absence of the parwana, we 
have to look to the record in the inam re- 
gister and to the evidence of user.” He then 
points out that the inam was a religious 
endowment for the establishment and 
upkeep of a mosque and various services 
` therein. Kumaraswami Sastri, J., points out 


that the inam was for the purpose of erect- ` 


ing a masjid and for various other services 
and.says: “It does not appear that it was 
the intention of the grantor that thé trustee 
should obtain any personal benefit or that 
he should appropriate any portion of the 
income of the land...... SANAN RN ;.. The 
persons in possession are described as 
i He also ex- 
pressly points out that the words “religious 
endowment” and “manager of the masjid” 
though they may be good evidence in favour 
of the institution are not conclusive, With 
this statement of hisI entirely agree. He 
then says that the matter is put beyond 
doubt by the words “usage of thé institu- 
tion” as proved by the evidence in this 
ease, In Dost Muhammad Khan v. Ghulam 
Ghouse Sahib (9) Odgers and Jackson, JJ., 
held that the original grant disclosed no 
trust and that there was no grant to the 
. Mosque and that the services were rendered 
to the durga and mosque out of respect 
for the founder. -They so heldin spite of 
an entry in the inam register “for the sup- 
port of the durga and mosque.” The case 
in Kolandai Mudali v. Sankara Bharadhi 
(10) arose under the Pensions Act.and it 
was held that the grant was for the main- 
tenance of a religious endowment although 
beneficial to the family by whom the endow- 
ment was administered. It was the case of 
a matam service inam held forthe support 
of the grantee’s family and of the matam; 
That case cdnnot -help the respondent, 
Sathianaya’ Bharatie v,” Saravandbagi. 
Ammal (11) was also a case of a mutt, 
| hamely, Sankara Bharathi mutt, .One of 


_.(8) 49 Ind, Cas. 821; 42 M. 161; 25M. L. T, 141; 36 
M. L; J, 262; (1919) M. We N, 228. 
(9) 102 Ind. ås, 473; A, I. R. 1927 Mad. “599; 38 M, 
010) eM. 302; 6 Ind, Jur: 468; 2 Ind, Dee. (N. 8.) 
aan I M. 266; 4 M, L, J. 233; 6 Ind, Dec. (N. s.) 
eon i 


„Jafar v. 


895 
. @ © 

the parties was performing puja or worship 
in a -temple called Sankara Bharathi Swami 
Koil: It wasobserved that the evidence did 
not show that the village was divided sub- 
ject to the obligation orthat any portion 
of the village was set apart as trust property 
and the rest as partible property, and that 
the words “from generation to generation” 
meani only absolute estate. The last two 
cases are cases of mutts, these mutts being 
somewhat different in their nature from 
temples and mosques. In Muhammad 
Muhammad Ibrahim {12) it 
was found that the inam was the source 
from which the expenses of the mosque 
had been mainly defrayed and, therefore, 
it was held that it .was an inam belong- 
ing to the mosque. In Abdulla Sahib v. 
Hyder Beg Sahib (13) the grant was for 
the expenses of lamp oil in the mosque. 
Wallis, O. J., relied on. three circums- 
tances and held that the grant was in 
favour of the mosque. (1) The grantees 
were described as servants of the mosque; 
(2) they were not all onefamily and itis 
unlikely that they would hold as tenants- 
in-common; ‘and (3) all later treatment 
of the inams was as endowment to the 
mosqus itself. In Mahomed Kadir’ v, 


Ghulam Mahomed Ali (14) the order of the .- 


Government in 1882 showed that the inams 
which were endowed to the mosque: were 
to be enjoyed by mutiawallis. I do not 
think it useful to refer to the two Bombay 
cases cited by Mr. Ganapathy Iyer as 
they merely show that the use of thé words. 
“from generation to generation” doos not 
make the grant a private ‘grant, fn at 
In A. S.No. 38 of 1920, neither Judge 
relied on the -word “‘devadayam”” or 
made any reference. toit. Wallis, O. -J.; 
pointed it that the inam register shows 
that the title-deed was to be-issued in the 
name of the pallivasal or mosque, ` _ = 
‘The result of thediscussion of the above 
cases may: be thus stated :— Dog EP DHS 
‘'(1) As.the British Government wera 
dealing favourably with inams connected 
with Hindu and Muhammadan religions, 
whether grants to temples’ and mosques, * 
ör grants -to officials and servants. om 
condition of rendering certain services ‘in’ 
such temples and mosques both’ were 
described as “devadayam” andthe use of the’ 
word ia not conclusive in favour of the 
(12) 24 M. 243. ae nee ae Í 
(13) 51 Ind. Cas. 42; 10 I.W. 135, 
(14) 23 Ind. Oas, 934, 


‘being the 


made to him ag 
e 


T ‘ 


temple or? mosque itself where the 


question is whether it is a grant to the» 


temple or toa temple servant though “it 
may be some evidence along with other 
circumstances; but it is of very great 
‘weight where the claim cf private pro- 
perty is setup. .. 

> (2) Where the grant is made to a person 
in the capacity of mutiawalli, manager, 
superintendent, ` dharmakartha, or even 


servant of the mosque or temple, and where’ 


it does not appear that there is some other 


trustee, it may be regarded asa grant to 


the temple or mosque itself. | 

(3) Whereit appears that a substantial 
part of. the income goes to the benefit of 
the institution, as for the erection of a 
building. or for i 
or such other things the grant may be 
considered as a grant to the institution 
itself even _ though some surplus may 


be used bythe trustees for theirown mainten- ` 


“ ance. 

(4) Where none of, the above indicia. . 
appears, that is -whére the grant does not ` 
show that.it was granted to_a temple. or ` 
mosque, nor describe the grantee’ ‘in the. 


capacity .of trustee manager, ete, and 
where it does not appear ‘that any -portion 


of the income that may -be considered as ` 


substantial has gone to the . benefit of the 
temple or mésque, then in such a case ‘it 
must, be treated as a grant to tke grantee 
named (persona designata) and, il, services 
are mentioned, it is 8. grant of service. 

“In the present case we’ may ignore the 
Oakes Register ‘which makes ‘no mention 
of any mosque and which, therefore, is 
entirely in favour . of, the appellant. The 
inam register ‘mentions a mosque but it 
does not describe the grantee Sheik 
Ibrahim as muttawalh, superintendent or 
manager. All that we have got is the word 
mulla” added to his neme. “Mulla” is 
defined in Wilson’s “Glossary:and Maclean’s 
Manual, Vol, III, as æ learned man. This 
obviously is the etymological meaning, 
bs same as moulvi or moula, “but 
it has also got the secondary meaning of 
à village school master or a person in 
éharge of a mosque. Mr. Ganapathy Ayyar 


could, not mention te us any case where 


‘fhe word “mulla” is used ‘or considered 


equivalent to trustee. Even if Sheik 
[brahim in this case had charge of a mosque 
of which thereis’ no evidence the language 
is quite consistent with the grant being 
he ig’ a learned man for 


its upkeep and repairs, 
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his maintenance. It is remarkable that 
though in column 8 of the nam register it 
was described as for the purpose of certain 
rites, the nature of these rites. was “not 
given and to this day remains vague, 
indefinite and uncertain. There is some 
oral evidence in this case’ that by. rites’ 
was meant lighting of lamp, feeding of 
fakirs during Mohurrum, etc., but.as I will 
later on show the ‘oral evidence is practical 
ly. worthless.’ Most of it relates to recent’ 4 
usage, that is after resumption though one 
or two old persons purport to give evi- 


“ dence for a longer time, The inam title- 


deed which remained with the sowcar 
by 
is 


else. Even when resumption proceedirmgs 
were. started it was only for’ the purpose 
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of seeing whether the service was duly 
performed. Exhibit III, refers to a masque 
service inar. Exhibit Illa, statement of 
Dada Saheb, says: ‘‘ There’ is a mosque 
covered with palmyra leaves. It has no 
door or door frame............... We are per- 
forming names there. The Sahibs of 
Nagavaram and Valavolpodi do not per- 
form names there. We, t.e., the members 
of our family are performing. Besides, 
people passing that way perform names...... 
I am putting light init. Though 
there is no door or door frame, light keeps 
burning.” This. statement shows thas the 
semblance of a mosque ora bare shadow 
of it existed as justification for the enjoy- 
ment: of the inam and the so called mosque 
got no benefit from the inam. Exhibit II, 
‘Tahsildar’s letter, opens by the words “‘re- 
garding the mosque service inam of 
` Gaindram.? Tn para. 2 it says “ for the pur- 
pose of keeping up certain -ceremonias in 
the ‘mosques at Gandram.” In para. 3 it 
says‘ Itis not known what the ceremonies 
referred toin the inam fair register are.” 
After resumption Dada Saheb senta peti- 
tion ‘Ex. Alla, Even in this petition not 
even the faintest suggestion was made that 
the inam belonged tothe mosque iiself. 
Oa the other hand, the word “ service ” was 
used in seven different places, In para. 2 
the grant-was described as‘ service inam'. 
In para, 3 the service was referred to as 
lighting only. This isrepeated in para. 5 
“ lighting is the only services.” Paragreph 6 
also refers to lighting service. Paragraph 10 
says:. “the service relative.to which the 
petitioner has ever been performing with- 
out fail,” The suit notice, Ex. XII, opens 
by the words “ There is an ancient service 
inam attached to the masjid................1. 
The service is only lighting in the masjid.” 
It is clear that the feeding of the 
fakirs referred toin the oral evidence is 
a later concoction, In the petition ofthe 
members of the community, Ex. I, they 
say, “ forthe performance of certain rites 


tites‘arS properly performed-in the mosque 
AAN AA sa [here was no complaint 
NGA AN aa about the ‘discon+ 
ifiuance of the services in it,” In para. 2 
they say: “he néver said. that the services 
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institution. If those rites "and services; 
are not properly rendered in the institution 
a notice should have been given to the 
leading members of the religion............... 
aba tate seve He has not been pleased to examine 
even one of the members of the Muham- 
madan community, who alone can know 
about the performance of the services or 
otherwise in the mosque " 
In para. 4 thay say: “ the usual ceremonies 
and services are properly performed ‘in it 

“ Thus even after the re- 
sumption persons who were anxious toget 
the resumption cancelled were still de- 
scribing it as service inam., The Tahsil- 
dar who reports in Ex. D in favonr of the 
cancellation of the resumption in 1912 also 
says that the service is being done. Here 
I- may refer to one document, Bx. B. It 
is an extract from-the B Register of-the 
year 1907. This document purports tore- 
produce the inam register in column 12, 
The heading of column 12is not properly 
printed. The Telugu is “name of ‘the. 
present inamdar’ as entered in the inam 
register,’ and under it mentions Dharma- 
kartha Haji Saheb. The word dharmakartha 
is an obvious and unjustified addition to 
the inam register. A document which is 
so recent as 1907 is- worthless. The Sub- 
ordinate Judge practically relies upon this 
document, 1- think that the inam was only: 
a service inam granted to Sheik Ibrahim 
and his descendants in consideration of his 
learning for doing some nominal rites in- 
a mosque but practically for his mainten- 
anze. It was confirmed at the inam settlea 
menton condition that the services should 
be continued and the title-deed must have 
contained some clauses, as in all such 
title deeds, ‘‘solong as the conditions of 
the great are fulfilled.” *If the services 
are not properly rendered, the Government 
have the right to resume, I think the 
Board rightly resumed it in lyu9, After 
the resumption the Muhammadans of the 
surrounding villages re-built the mosque 
which originally bad not even a shed but 
a roof of Palmyra leaves. They put up 
a tiled roofand began to create officers 
with technical names in the Muhammadan 
religion, such as mouzzin, peish imam, 
khalifa, etc.. In the oral. evidence we first 
hear of these names. They are not refer- 
red to evenin the plaint.. The word 
“ mutlawallt” was for the firsttime used 
in Ex, XII-a and in spite of its use thee 
word ‘service’ yas mentioned in conned 

e 
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tion with theeinam. This village of Ibra- 
him Palayam in which the mosque is 
situated became dilapidated. Sse glx. D. 
It is in the midst of wet fields. There is no 
direct.road leading to it but only a foot 
path. Looking at these facts it is clear 
that the oral evidence referring to the feed- 
ing of fakirsisa myth. It is not mention- 
ed whether the fakirs were fed in the 
villaga or near the site of the mosque. 
But if lighting is the only service we 
have nothing to do with the feeding of 
the fakirs. A four-walled structure with- 


“out any roof or window or door frame 


was used as the pretence of a mosque all 
these years to justify the enjoyment of the 
inam by Dada's family. We cannot now 
say how long back this state of things 
lasted, but for. the last 40 or 50 years it 
must have been so. 


Now, when the Government resumed it 
in 1909 and actually collected the assess- 
ment of Rs. 461-101 under protest, the 
cause of action accrued to Dada Sahib and 
other holders of the inam for cancelling 
the resumption. In my opinion the period 
for sucha suit is one year under Art. 14. 
In Secretary of State for India v. Gulam 
Mahaboob Khan (15) their Lordships held 
that Art. 14 did not apply to that case, as 
the resumption in that case was made not 
on the ground that the services were not 
performed or the mosque was not kept up 
but on the ground that the endowed lands 
were: alienated which was rot one of the 
grounds on which the inams could be re- 
sumed, There the ¿nams were granted for 
the maintenance of the mosque itself and, 
as it was nota service inam, unless the 
mosque ilsalf was not kept up, there was 
mo ground for resuming theinam. Mere 
alienation of the*endowed lands was not 
a proper ground for resumption. That 
being so, it was held that the resumption 
was illegal and totally ulira vires and 
Art. 14 did not apply. In the first place, 
it seems to me that where Government 
purported to act under powers reserved to 
them under the term3 ofthe grant though 
they may have acted erroneously in the 
interpretation of its terms or in finding on 
facts’ which justify the resumption, the 
act was intra vires-and not ulira vires and 
the actof resumption cannot ps regarde l 
as a nullity. On this ground I doubt the 


e (15) 51 Ind. Cas, 366: 42 M, 073; 9L: W, 587; 37M, 
Jad 71; (1919) M. W. N. 736, o 
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correctness of that judgment, but assum- 
ing that the case was correctly decided 
that case is clearly distinguishable from 
the present one where the non-perform- 
ance of service is the ground on which re- 
sumption was made and it is a correct 
ground under the terms of the grant. But 
even if Art. 14 is not the proper Article to 
apply, certainly Art. 120 applies toa suit 
fora declaration. This is not denied by 
the Vakil for the respondent though he 
would try to get over it by postponing the 
cause of action up to December, 1914, when 
the ryotwari paita was said to have been 
issued to defendants Nos. 3 to 7. Now I 
do not see what a ryotwari paita has got 
to do with this business. The inam was 
resumed in 1809. ARyotwari assessment was 
imposed upon it and collected in 1910. The 
party felt aggrieved by it and gave notice 
of suitin 1910, If this not a suit for a © 
declaration and for cancellation of the re- 
sumption based on the cause of action of 
1909 and 1910, I am unable to see what 
else it would be. The suit being brought 
more than six years after 1910, is obviously 
barred by limitation and ought to have 
been dismissed. Mr. Ganapathi Ayyar argues 
that so far as the 2nd defendant's mort- 
gages are concerned the cause of action 
against them dates only from the dates of 
the mortgages, namaly, March 1914 and the 
suit so far as the second declaration is 
concerned is not barred. If the plaintiffs 
submit to the resumption but question the 
mortgages on grounds peculiar to mortgages 
only and apart from the resumption, this 
contention is right and is conceded by the 
learned Vakil for the appellant. If for 
instance, we hold that the grant was a 
grant to the mosque itself and that even 
after resumption the trust re-attached itself 
to the land in the hands of defendants Nos. 3 
to 7, even though it is converted into a 
ryotwart land on the line of reasoning 
adopted in Muhammad Esuf Sahib v. Abdul 
Sathar Sahib (8), it may be that the suit 
for declaration of the mortgage is not 
barred, We are not to be pinderstnod as 
agreeing with the line of argument atiopted 
in Muhammad Esuf Saheb v. Abdul Sathar 
Sahib (8). We feel some diffisulty in ap- 
plying s. 83o0f the Trusts Act to a case 
where after resumption a ‘service inam is 
re granted availing himself of his position 
as trustee, Toere is also a good deals ci 
force in the observation of Sadasiva Aivar,® 
Ja in Raja Rejeswara Dorai v, Arunachellans 
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Chettiar (16), where he had held that an 
obligation in the nature of a constractive 
trust cannot attach under ss. 85 to 88 of 
the. Trusts Act unless a declaration is 
obtained to that effect. It might abo be 
. said that where no such declarat:on is 
obtained, private persons dealing wich the 
original holders on the footing of the re- 
grant are bona fide vendees or mortgagees 
as the case may be; and if it were neces- 
sary in this case to rely on this line of 
argument a fresh finding on the question 
whether the 2nd defendant was a bo7.a fiae 
mortgagee for consideration would have to 
be called for. But it is unnecesscry to 
follow this line of reasoning. We ho-d that 


the-suit inam was only a service inan and- 


did not belong to the mosque. The services 
were put an end toby the resumption and 
there is nothing to re-attach to it af.erthe 
grant ofthe ryotwari patta to defendants 
Nos. 3to 7. The 2nd defendant merely 
claims-asa mortgagee from them and stands 
in their shoes to the extent -of dsfend- 
ing her right as mortgagee. She claims 
through them the mortgage in questicn not 
on some ground peculiar to it butas an 
interest derived from the defendants Nos. 3 
to 8 on the footing that they hold the 
inam as private property. The 2nd de- 
fendant, therefore, defends her moztgage 
on the ground that the resumption was 
valid and put an end to obligaticns of 
service. Thecause of action for an7 suit 
for declaration even as against the mort- 
gagee must, therefore, date from 19D and, 
therefore, the suit is equally barrad as 
against the 2nd defendant, 


There is another ground on which the 
mortgages in favour of the 2nd defendant 
must be at least partially upheld. They 
were in possession of the suit inam for 
more than 12 years upto 1914 though, no 
doult, it was interrupted after the decrea 
in 1909. She has thereby prescribed and 
obtained by prescription the interest of 
the usufructuary mortgagee for the principal 
sum ef Rs. 2,935 94 and-interest thereon 
(wide Ex. VII) bug not for the other amount 
mentioned in Ex. VII. This is corceded 
by the respondent, but we are also hold- 
ing that the mortgages are fully valid 
on the ground that the resumption was 
perfectly valid -and converted the property 
into an ordinary ryotwari property. 

Š : 
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In the result the appead.is ‘allowed and. 


the plaintiff suit dismissed with costs 


throughout as against the 2nd defendant, 


As the Government have not appealed. it . 


is unnecessary to award them any costs in 


either Oourt. But the decree against them — 


ia.vacated as the grounds of our judgment 


are common to the Government, “and the ; 


appellant. 


The injunction against the 2nd defend- 
añt restraining her from executing her 
mortgage decrees, if any, will be dissolved. 


Cornish, J.—I have come to the same 
conclusion. The substantial question in 
this appeal is whether the suit lands are 
the subject of a personal service inam, or 
whether, as the respondents have succeeded 
in asserting in the lower Court, these lands 
are the efidowment of a local mosque. The 


original grant is not forthcoming, so the 


question has tobe determined by the con- 
struction of tthe documents produced—Ex, 


X, being the extract from Mr, Oakes Inam ` 


Register dated A.D. 1797; Ex. A the extract 
from the Inam Commissioner's Register 
dated 1859; and Ex. B the extract from the 
Permanent Register of Inams in the Kistna 


District prepared in 1907. -Exhibit X de- -` 


scribes the grantee as “Sheikh Ibrahim’ 
states that the person then in enjoyment was 
Gulam Hussain, who was, we are told, the 
great-grandson of the original grantee 
Shaik Ibrahim; and particularises the pro- 
perty as “inam.” In Ex. A under the head- 


ing in column 2 “general class to which the amun 


inam belongs” it is stated “Eadowment to 
a religious institution.” In column 8 under 
the heading “Description of inam, if ‘for 
service it is to be stated whether the service 
is continued”, appears this statement, 
“devadayim granted for the performance 
of certain rites in the mosque,” 
10 thetenureis describedas “Hereditary.” In 


column 13 the “‘nameofthe original grantee" - 


is given as “Mulla Sheikh Ibrahim.” In the 
column requiring particulars of the present 
owner, his nameis given as Nagarajam Haji 
Sahib, andincolumn 20 appear particulars of 
his family. Then in column 21 it is stated 
“This inam is an ancient one having ‘been 
granted in Hijri 1187 or A. D. 1724 €or the 
purpose of keeping up certain ceremonies 
in the mosque at Gandram. The original 
sanad was given to Mulla Shiekh Ibrahim, 
in whose family the inam has been all 
along enjoyed and the rites duly perform, 
ed,’ 


In column . 


u 
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In Ex. B the prefix “dharmakartha” has 
“been added tó the*name of the then inam- 
dar. No explanation is given for tké:inser- 
tion of this word, and as the document is 
of'so recent date, I do nôt think that it 
can be takn into serious consideration. `` 
Now, [ think it may be taken as estab- 
lished by the cases cited in the argument, 
and reviewed in my brother's judgment,. 
that, where it appears that the grant was 
intended primarily for the benefit of the 
grantee, and only incidentally forthe benefit 
of the religious institution with’ which the 
grantee may be associated, the grant may 
bs ‘construed as conferring on the grantee. 
B personal service tenure. On the other. 
hand, it may appear from: the terms of the 
grant, as well as from the purpose for which 
the grant is made, that the graniee was 
intended to take the benefit in trust for the 
religious institution. In the present case 
' the-gratit is. to an individual for the de- 
clated purpose of performing rites and cere- 
moniesin a mosque, On the face of it, a 
grant of this sort must, I think, be deemed 
to’be personal to the 
condition of performing such rites and 
ceremonies in thé mosque as he. may think. 
necessary or proper: Pa 


But it has been contended that the de- 
cription of the inam as “devedayam” 
should be taken as showing that the grant 
was: made tothemosque. The 
this word has been discussed. in Muham.: 
mad- Jafar v. Muhammad ‘Ibrahim (12), 
ment andar Rowther v. Secretary of State for 

ndia (4) and Pir Pacha Saheb v. Moham: 

- mad Rahimuddin Sahib (17): These cases 
certainly support the view that the use of 
the word “devadayam” is evidence that the’ 
property so described constitutes a public 
endowment, but they establish nothing 
more. Indeed, the judgments in those cases 
show that in the particular instances’ the 
description of the Property as “devadayam" 
was treated as conclusive because there was 
no other evidence, either documentary or 
oral, to displace the prima facie application 
of the word. Moreover, there is the author-- 
ity of Seshadu Reddi v, Pichi Reddi (7), that 
the word “desadayam” is also appropriate 
to, deserjbe a service inam, I think, there- 
fore, that- the word “devadayam” must be 
taken as being equally gapplicable to en- 


“AN 77 Ind. Oas. 777; 19 L, 
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dowments and- to service inams connected ` 


with religious institutions. 


It has also been suggested that descrip- 


tion of the original grantee as “mulla” in 
Ex. A indicates that the grant was made to 
him on behalf of the mosque. “Mulla,” ác- 
cording to Wilson's Glossary, may mean a 
learned man or a village school master in 
charge of a mosque. It may be remarked 
that in the-earliest of the documents pro- 
duced, Ex. X, the grantee is not given the 
title of “mulla”. However, that may be, I 
do not think, any special, significance at- 


taches to this word. Whether the grant 


was made because the original granteé was 


a learned man or a pious man is simply a 
matter-of conjecture, But.the description 
of.the grantee as “mulla” does not imply 
that the grant was made to him as repre- 
construction of Exs.. X and A, the grant was 
of.an ordinary service inam. ` 

Then is there any evidence of user or are 


, there . any other circumstances of the case 


which suggest that this view is erroneous? 
Previous to 1874 there is no evidence one 
way.or the other on the subject. But from 
that date begins a series of alienations-of 
the inam lands by Dada Sahib,. the then 


representative of theoriginal grantee, I do | 


. senting the mosque. In my opinion on the. - 


not attach much importance to these tran- ` 


sactions because. they appear to be. equally 
consistent with the position of the alienor 
being a trustee for the mosque as with the 


lands being simply the subject of a service -~ 


tenure. Of. greater significance are the 
incidents which attended the Government's 
resumption of theinam. Enquiry was made 
sometime in 1908 by the Tahsildar whether 
the services were being performed. In the 
course of that enquiry astatement was taken 
from Dada Siheb (Ex. II-a) in which he 
stated that he was performing services in 
the mosque and that he would put a tiled 
roof on the mosque and fit it with doors 
and doorframes, The Tahsildar reported 
on loth December, 1908, (Ex. Il) that the 
services had been discontinued for a' long 


period and that the mosque ‘building was | 


in a neglected condition;*® but Re: recom- 
mended that the inamdar be gtven six 
months wherein to build a substantial 
mosque and to-revive the services: The 
Board of Revenus by orderdated 30th April, 
1902, (lis, O) sanctioned the resumption of 
the inam.. On 12th: August, 1909, Dada 


Saheb petitioned (Ex.. XIla) the Collegtor ° 


of Kistnafor a cancellation of the reeump< 


t 
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tion order, and this was followed on ‘18th 
August, 1910, (Es. XII) by a notice from 
Dada Saheb's Vakil complaining that “the 
resumption was most unjustly brought 


about owing tothe inimical attitude of the 


village karnam” to his client, and threaten- “ 
ing legal proceedings if no redress was |- 


giyen. This notice stated that “in accord- 


‘ance with the resumption” seri assessment 


had been collected from Dada Saheb to the 
extent of Rs. 461-10-1, and paid under pro- 
test. On 27th February, 1912, four Muham- 


madan inhabitants of UlavalpoodiandN. aga- ` 
“varam, one of whom was P. W. No. 2 in thie 
suit under appeal, petitioned the Board -of - 


Revenues (Hx. F) to cancel the resumption of 


| the grant. The-burden of all these state- : 


ments and petitions was that the services 
had been performed by the: inamdar, and 


_that the inam had been resumed - upon ‘the 


insufficient and biased report of the 
Tahsildar, In not one of these documents 


‘is there a trace of a claim that the inam 


lands were the property of the mosque. Itis 


“not till the respondents, purporting to repre- ° 


-sent the Muhammadan community in the 
-neighbourhood, launched their suit in 1919, 
-Bix years after the Board of Revenue had on 
-28th March, 1913, finally resolved (Ex. G) 
‘that the resumption must stand, that we 


‘find, as we do-in para, 4 of the plaint, a 


definite claim to the inam lands as the pro- 
-perty of the mosque. The respondents’ 
‘claim was palpably‘an afterthought. Tasre 
remains- the question of limitation. Dada 
‘Saheb’s cause of action to set aside the 
‘resumption arose, at latest, when the Gov- 
ernment collected seri assegsment.from him, 
A suit by him became barred under Art. 14, 
Limitation Act, long before the present re- 
‘spondents brought their suit, and as they 
could not succeed without setting aside the 
resumption they can stand in no better posi- 
tion than Dida Saheb. If the resumption 
could bs held to be anullity on the ground 
that the act of resumption was ultra vires, 
there would be the authority of Secretary 
of Sate fon Indie v. Gulam Mahabood 
Khan (15) or holding that Art. 14 had no 
application. -I share the doubt of my bro- 
ther about the correctness of that decision, 


‘for it appears to,me difficult to- regard the 


act of an officer of Government in his offi- 
cial capacity any-the-less an‘act to which 
Att. 14 applies because the Court may sub- 
sequently hold the official act to be ultra 
vires. It is not, however, necessary to 
pursue this matter as we hold that in this 
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` case thé diam’ was‘resumabls.“by the Goy- 
ernment for non-performancs ofthe sẹr- 

` vices attached toits “Foon tor LOTS 

© It follows thatthe appeal mist be allow- 
ed and the plaintiffs’ suit dismissed: >. À 

ONY, O C Appédl allowed 
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LAHORE HIGH COURT. 
Civie Revisión Psrition No, 35. 
- oF 1926. a na 
November 14, 1927. 
Present: —Mr, Justice Addison and. a 
< __Mr, Justice Coldstream. 
SANT SINGH—Ptainrirr—Peritioner 
: _ versus ae 
“MUBARAK SINGH AND, otazrs— 
i DEFENDANTS—RESPONDENTS. | 
` Civil Procedure Code (Act V of 1908), s, 115—~ 
© Punjab Courts Act (VI of 1918), s. 44—Revision— 
Erroneous decision in law, whether ground for 
“revision. : . 
Where a Court has jurisdiction to determine a 
quéstion it cannot be said to have acted illegally or 
: with material irregularity because it has come to an 
erroneous decision either in fact or in law; nor is the 
.tact that in coming to the decision it relied upon 


“the principles of an Act which was not in force in 
“the Province a ground for interference in revision. 


-[p. 902, col. 2.] 
[p Baksh Singh (2), 


Amir Hassan Khan v. Sheo 
Malkarjun v. Narhari (3) and Rajwant Prasad Pande 
‘vy, Ram Ratan ‘Gir (4); followed. 3 

-Petition for revision of a decree ` of the 
‘Senior -Subordinate Judge, Rawalpindi, 
dated the 2nd April, 1926, reversing that of 
‘the Subordicate Judge, Fourth Class, Rawal- 
‘pindi, dated the 12th November, 1925.. 


am 


Mr, Gobind Ram Khanna, for the Peti- | 


tiener. f 
_ Mr. Parkash Chunder “for Mr. Shamair 
-Chand, for the Respondents. 
`~ JUDGMENT. . 
Addison, J.—Defendant No. 3 gave 
Es. 300 to defendant No. L for payment to 
defendant No. 2, This was in 1919. Defend- 
aot No. 1 did not pay the amount and 


defendant No.3 orally assigned the debt. 


to plaintiff who sued for the amount with 
interest. The Appellate Court applied the 
principles of the Transfer ‘of Property Act, 
which is not in force in thé Punjab and 
held that the oral assigament-of ‘the debt 
was invalid. Against its decree dismissing 
“the suit this revision has been preferred. 
The learned Judge who admitted the 
petition doubfed ‘whether interference was, 
“warranted: by the terms ofes, 115 of the 


609 as 
Civil Procedure Code, but since a similar 
case, Teja Singh v. Firm Kalyan Das Chet 
Ram (1) had been reported he admitted the 
petition and directed it to be heard by a 
Division Bench, 

It was held in Teja Singh v, Firm Kalyan 
Das Chet Ram (1) that although the equit- 
able principles underlying the Transfer of 
Property Actare followed in the Punjab, 
the Act itself with its technicalities does 
not apply and an oral assignment of a debt 
for consideration is consequently not invalid. 
There was practically no discussion of the 
question whether the order could be revised 
under s. 115 of the Civil Procedure Code. 
All that was said by the learned J udge in 
Chambers was that the Subordinate J udge, 
committed an irregularity inrelying on that 
Act to dismiss on a purely technical point 
a claim which he otherwise held to be just 
and equitable, 4 

Most of the cases cited befcre us had 
referenceto the refusal of jurisdiction or 
the assumption of jurisdiction by a Court. 
These fall within sub-cls. (a) and (b) of. 115. 
It was admitted that, if a revision lay in 
the present case, this would ke by virtue 
of sub cl, (e) and not sub-cl. (a) or (b). 
It has, therefore, to be decided whether the 
Appellate Court acted in the exercise ofits 
jurisdiction illegally or with material ir- 
regularity. It was further admitted that 
where a Court has jurisdiction to determine 
a question it cannot be said to have acted 
illegally or with material irregularity be- 
cause it has come to an erroneous decision 
either in fact or in law; but it argued that 
the Appellate Court acted illegally in the 
exercise of its jurisdiction in relying upon 
the principles of an Act which was not in 
force in the Punjab. 

The leading case on the subject is Amir 
Hassan Khan v. Sheo Baksh Singh (2). This 
was a decision under sub cl. (e). Their 
Lordships of the Privy Council said: “The 
question then is, did the , Judges of the 
lower Courts in this case, in she exercise 
of their jurisdiction, acted illegally or 
with material irregularity. It appears 
that they had perfect jurisdiction to 
decide the question which was before them 
(namely, whether the suit was barred as 
ves judicata) and they did decice it. Whe- 
ther they decided it rightly or wrongly, 

. Cas. 778: 6 ; 9 
PANA a a 6 Lah. 487; A.1. R. 1995 Lah. 
2) 110.6; 11 I. A. 237; 4 Saree, O. J. 559; Rafique 
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they had jurisdiction to decide the case! 
and, even if they decided, wrongly, they 
didnot exercise their jurisdiction illegally 
or with material irregularity.” It is clear 
from this decision that erroneous decisions 
in law or fact do not come within the pur- 
view of's. 115 of the Civil Procedure Code. 
Another decision of their Lordships is Mal- 
karjun v. Narhari (3) where it was said: “It 
(the lower Court) made a sad mistake, it 
is true; but a Court has jurisdiction to 
decide wrong as well as right.” The latter 
decision was approved by their Lordships 
of the Privy Council in Rajwant Prasad 
Pande v. Ram Ratan Gir (4). 

There are decisions ofthe various High 
Courts on this question which appear to 
be difficult to reconcile. No useful purpose 
will be served by referring to them, as the 
leading authorities of the Privy Council are 
set out above. 


There are numerous decisions of this 
Oourt in which different principles of the 
Transfer of Property Act have been applied 
although the Actis not in force in the 
Punjab. The Appellate Court in the 
present case has distinctly stated that the 
Act was not in force, but it proceeded 
to apply the principles of ss, 130 and 131 
of the Transfer of Property Act as other 
principles had been followed in the Punjab. 
The only question is whether in doing so 
it acted illegally or with material irregular- 
ity inthe exercise of its jurisdiction. I 
do not think so. The Appellate Court 
was the final authority to decide the 
question before it and it had jurisdic- 
tion to decide it. This is nota case where 
the Appellate Court deliberately refused 
to fellow a decision of this Court for 
Teja Singh v. Firm Kalyan Das Chet Ram 
(1) had not been decided when it gave 
the decision. It had jurisdiction to decide 
the question whether the oral assignment 
of the debt was invalid dnd, if it errone- 
ously decided it, it cannot be said to 
have acted illegally „or with mefterial 
irregularity in the exercise of its jurisdic- 
tion. It had jurisdiction to decide wrong 
as well as right and its decision cannot 
be challenged in revision. 


(3) 25 B. 337; 27 I. A.216;5 0. W. N. 10:10 M. L. 
J. 368; 2 Bom. L. R. 927: 7 Sar. P. C.J. 739 (P. 0). ° 

(4) 30 Ind. Cas. R49: 37A. 485: 13 A L, Je 937: 29 
M. L. J. 165; 2 L. W. 671: 18 M_L. T. 173; 17 Bom. L, 


& Jackson's P. 0, No. 83; 5 Ind, Deo. (N a) 760 (P, oy a zi no W. N. gi (19185) M. W.N. 736; 23 0, L, 
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"In my judgment, therefore, no revision 
ies and I-would dismiss-the petition with 
gosts.” -" o : ey. 6 
Coldstream, J.—I agres. © 7>. 
Bh. Petition dismissed. 


“a ~ 


‘OUDH CHIEF COURT. 
Frast-C1vin Appgat No. 62 oF 1927. 
‘December 14,1927. -. 
Present:—Sir Louis Stuart, Kr., Obie 
Judge, and Mr. Justice Raza. h 

TIRBHUWAN DAT alias PYAREY LAL 

AND ANOTHER——PLAINTIFFS—APPELLANTS ” 

ale ~- versus _ ; 
SOMESHAR DAT—DEFENDANT— 
“I RESPONDENT. ` 

Civil Procedure Code (Act V of 1908), s. 151, 0. XLI, 
7, 28—Suit to cancel deed of gift—Dismissal ‘of suit 
without deciding necessary question of. facti—Remand 
—Limitation Act (IX of 1908), Sch. I, Art. 91—Limi- 
tation—Accrual of cause of action. 

Where atrial Court dismissed a suit to cancel a 
deed of gift as time-barred under Art. 91 af the 
Limitation. Act without considering the question 
when the facts entitling the plaintiff to have the 
instrument cancelled became. known tohim:; - 

Held, that-the decision must be obliterated and the 
trial Court directed to decide the issue. [p. 904, col. 1.] 

First appeal against a decreé of the 
Buo dacin Sitapur; dated the 14th Merch, 
1027. : a 
‘ Messrs. Niamat Ullah, Salig Ram and 
. Narayan Lal, for the Appellants. ` _ 

. Messrs. A. Pi Sen, S.C, Das and K. P. 

Trivedi, for the Respondent. >> -- 

. JUDGMENT.—The  plaintiffs-appel- 
lants filed the suit. out of which this 
appeal arises in the Court of the Subor- 
dinate Judge, Sitapur, on the. following 
allegations. It was alleged in the plaint 
that Tirbhuwan Dat,. who was one of the 
plaintiffs, and Someshar Dat the defendant 
were the sons of Ram Bilas Shukla and 
that they had succeeded together to certain . 
property. In 1012 Tigbhuwan Dat instituted 
a suit againet’ Someshar Dat for partition 
and obtained adecreeon the 14th Novem- 

- ber, 1913. The main. allegations then 

follow. -It-is alleged that Tirbhuwan Dat 

. has no -knowledge ofthe Urdu character 
and that he has only sufficient knowledge 
of the. Nagri character to. be able -to sign . 

‘hie*namé in Nagri.: The plaint continues . 

-that on the 15th May,..1914, Tirbhuwan 
Dat- executed a -registered deed. This rọ- 


c 
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_in which Tirbhuwan Dat was 


the 15th May, 


808 
gistered deed was admittedly in the Urdu 
character, and was admittedly’ signed: by 


- Tirbhuwan Dat in Nagri. The* allegation 
-is that Tirbhuwam Dat understood: that: by 


this deed he was’ giving his ‘brother. 
Someshar Dat authority to manage ‘his. 


. ghare of thé property on his behalf. There 


follow yarious allegations as_to the manner 
kept -in 
ignorance of what he had actually committed | . 
bimeelf to, and ‘finally there comes an allega- 
tion thatin September, 1323, Tirbhuwan © 
Dat came to know that the deed in ques- 
tion was actually a deed - of gift- which 
purported to transfer the whole of his 


_ property to Someshar Dat. He sued for 


possession of. the property. The plaint 
‘asks for relief by possession of the property 


‘in question. It was dated the 12th May, 
- -]996. There were extensive pleadings in 
_.the suit and a very large number of issues 


were framed. No oral evidence was re- 
corded: Certain documents were put: in. | 
Thelearned trial Judge determined two.. 


_preliminary issués:— 


Is the suit barred by-time as alleged ? 

Is the suit as laid not maintainable? f 

He found that Tirbhuwan .Dat had only. 
the right at the best to treatthe deed of, 
1914, as voidable and that 
inasmuch. as he had not instituted a suit’ 
to set it aside within the period~allow- 
ed by Art. 91, Sch. I, Act IX of 1908, 
the suit was time-barred. “He dismissed it 
accordingly. The plaintiffs file the present. 
appeal. We are unable to concur with 
the learned trial Judge. ` We are of opinion 
that his proceedings have been ‘vitiated 


‘by misunderstanding of Art. 91. Assuming 


for the sake of argument thet Tirbhuwan 
Dat's remedy at the best was toavoid the, 
deed of.the lothof May, 1914, the learned 
trial Judge had not the materials before him 
upon which he could possibly decide as 


‘to whether the suit was time-barred or 


not. He should have observed that the 
time from which the period begins to run 
in a suit to cancel an instrument is from 
the date when the facts entitling the 
plaintiffto have the instrument cancelled ~ 
become known to him. On theallegatigns . 


“in the plaint the facts entitling the plaintiff 


to-have the instrument cancelled did: not 

become known to Tirbhuwan Dat till 

September, 1923, It was impossiblė for the - 

learned trial Judge to determine whether | 

those allegations were or were not correct 

until be had heard evidence, -He did not | 
2 
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hear evidenc®, He satisfied himself with 
examining the contents of certain docu- 
ments which were quite insufficient for bis 
decision upon the point. -and arrived at a 
conclusion without hearing any evidence., 
He may or may not have been misled by 
the action of’ the parties to theauit, That 
fact is immaterial: 
` materials upon which we can decide the 

matter and for that reason we do not 
. propose .to determine this appeal upon its 

merits. .As the case stands we can. in no 
way maintain or reverse the decision on 
these two issues. Theonly coursethat we 
can take is to obliterate that decision 
and treat-the case as though the decision 

did not exist. The trial ‘Court has dis- 

posed of the suit on two preliminary 
points. We are reversing the decree on 
appeal although weare neither maintain- 
ing nor reversing the decision. We are 
obliterating the decision and reversing 
the decree.. The case must thus be held 
to be one which falls under O. XLI, r. 23; 
but inany circumstances. if that rule is 
not sufficient to justify our action we 
would be justified under the provisions 
ofs. 151. Our order is as Zollows. The 
judgment of the trial Judge shall be con- 
sidered of no effect. The case will go 
back to him for re-trial from the beginning. 
The issues shall remain as they are, 
Such of the documentary evidence as is 
où the record shall remain or the record. 
Tha suit will be readmitted under its 
original ‘number. . The evidence will 
be heard out and the~suit will be tried 
de novo. The. costs incurred up to 
the .present will follow the result. This 
‘decision will be ` treated for the pur- 

posas of our Court as a decision under 

O. KLl,r. 23 df the First-Schedule of the 

Code of Civil Procedure, 
<- G-H. ai 

| i Casz remanded, 


We have not sufficient ` 
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MADRAS HIGH COURT. 
ORIGINAL SIDE Arpgat No. 100 or 1926.. 
August 3, 1927, ` 
Present:—Sir William Watkins Phillips, 
Kr., Officiating Chief Justice, and 
Mr. Justice Ananthakrishna Ayyar. 
K CHENORUVENKATANAGIAH 
CHETTY anp Co. AND OTHERS 
_ — PLAINTIFFS —APPELLANTS 


VETSUS 
M. PADMANATHAN CHRETTY AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. 264—Dissolution of 
partnership—Notice—New customers, whether entitled , 
to plead want of notice. |, : 

Provided a person had knowledge of a partnership, 
he would not be affected by the dissolution of that 
partnership in his dealings with the firm unless-he 
had adequate notice of the same as provided in s. 264 
of the Contract Act. The expression ‘persons dealing 
with the firm’ in s. 264 is not confined to persons who 
had dealings with the firm prior to dissolution but 
extends to all persons having dealings, including those 
dealing for the first time after the dissolution of the 
partnership. [p.- 905, col. 2.] . 

' Jagat Chandra Bhattacharyya v..Gunny Hajee: 


' Ahmed (2), followed. 


Bichhia Lal v. Munshi Ram (4), dissented fram, 


Appeal fromthe judgment of Mr. Justice 
Beasley, dated the 24th September, 1926, and 
passed in the exercise of the Ordinary Ori- 
ginal Civil Jurisdiction ofthe High Court” 
in O. S. No. 352 of 1924. 

Mr, A. Suryanarayaniah, for the Appel-. 
jants. E 


JUDGMENT.—The only question that 
has been tried in this suit is whether the 
2nd defendant wasa partner in the firm 
of B. P. Sriramulu Chetty & Co. a firm with 
which the plaintiffs had dealings. Three 
persons were made defendants with an al- 
légation that they were the partners of B, 
P. Sriramulu Chetty & Co. Defendants Nos, 
1_and 3 admitted partnership and also their 
liability, but the 2nd defendant contended 
that be was nota partner in the firm. At 
the trialit has been found that the 2nd 
defendant was a partner till 3!st March, 
1921, and the respondent (2nd defendant) 
does not appear to-impeach that finding ` 
here. The plaint transactions took place 
in June, 1921. The plaintiffse (appellants) 
now contend tbat, although the 2nd de- 
fendant may not have been a partner. of 
the defendant's firm in June, 1921, yet, 
inasmuch as he was a partner in that firm 
up to 3lst March, andno notice-was given 
either to customers or to the general Pub- 
lic of the dissolution of partnership, the’ 
2nd defendant is liable under s. 264 of th. 
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-Contract Act forthe -transactions carried _eustomers, he -has not- considered the cons 


on shortly after ‘he actually left the part- 
nership. Section 264 is'as follows :— 

“ Persons dealing-with ‘a‘firm will not 
-be affected bya dissolution of - which no 
public notice -has been: given, unless. they 
themselves had notice of such dissolu- 
tion.” ; e. 

This section has been considered in vari- 
ous cases the first of which is Chundee 
Churn Duti v. Eduljee Cowasjee Bijnee (1) 
and there it was held tbat, when a pertner 
ceased tobe apartner in a firm and no 
notice of such cessation was given to old 
customers, he was still liable for acte done 
by the remaining partners. The question 
which was mainly considered’ in that case 
was what form of notice was requisite in 
order that such liability should cease. A 
“gimilar viéw was taken in a recent Cal- 
cutta case, Jagat Chandra Bhattacharyya 
. V. Gunity Hajee Ahmed (2) where it was 
further held that s, 264 referred not only 
to persons dealing with the firm priar to 
Gissolution but to all persons dealing with 
that firm. The law in England is similar, 
and we may refer to Parkins v. Carruthers 
(8). There is one Court in India which 
seems to take a different view, and that is 
the Lahore High Court. In Bichhia Lal ve 
Munght Ram (4) it was held that s. 264 
didf not include persons dealing with a 
for the first {ime after the dissolution 
of partnership. ‘lhat case is based on 
rior decisions of the Punjab Chief Court 
and of the Sind Judicial Commissioner's 
‘Court. Italso relies ona casa in Gtovdnt 
Gorio & Co. v. Vallabh Das Kalianji (5), 
as another authority. Undoubtedly, in that 
case Beaman, J., does say that the expres- 
sion “ persons dealing with a firm “ing. 264 
“of the Indian Contract Act means ‘ 
“song who have been in the habit of dealing 
with and ‘at the time of the dissolution were 
contemplating further dealing with ‘the 
firm, on the faith of the firm remaining 
the same as that with which their dealings 
‘ccommenced.” The learned Judge was con- 
-gidering a case in which an old customer 
of afirm was concerned and, although he 
distinctly says that s. 264 refers to suchold 







(1) 8 0.678; 11 O. L. R. 225; 4 Ind. Dee. (x. s.) 
7 . n 


(2) 91 Ind. Cas. 824; £0 O. W: N. 11; A.I. R. 1926 
gal. 271; 53 0. 214. < 

3° (1800°170 E. R. 601: 3 Esp. 248; 6 R. R. 823. 
` A 68 Tnd. Cas. 932; A. I. R. 1922 Lah. 466. 

(5) 30 Ind. Gas. 864;,17 Bom. L. R. 762, 


- ers, 


f per- ` 


. verse cass of whether s. 264 definitely ex- 


cludes new customërs, and the arguments 
in his -judgment set fotth good reasons for 
trealing- old and- new :customers alike, 
The. Oaleutta High Oourt is - dislinct- 
ly of opinion that it includes new custom- 
In Mahadeva -Iyer v, Ramakrishna 
Reddiar (6), Odgers, J., observes that s, 264 
of the. Contract Act is clear that, in the 
absence of such notice, persons dealin gwith 
the firm ‘are entitled. to assume -that the 
partnership still continues; butthe ques- 
tion of this distinction between the old 
and ‘new customers- was not considered. 
With all respect-we agree with. the view 


.taken by the Calcutta High Court for the 


reasons therein. given and also because it 
is clearly in accordance with the English 
Law on the subject ;- we must hold that, 
provided a person had knowledge of a 
partnership, ke would not be affected by 
the diseolution of that’ partnership in his 
dealings with the firm unless he had adequ- 
ate notice -of the same as provided in s. 264 
of the Contract Act; In this view and on 
the learned Judge's finding that the 2nd 
defendant was a partner upto the 31st 
March, 1921, we must hold that he is liable 
to the plaińtiffs' claim equally with the 
other defendanis, oe Gin he SAN ga 

The appeal is, therefore, -allowed with 
costs and the lower Court's decree will be 
modified accordingly. TR 

V. N. V. Appeal allowed; - 

(6) 92 Ind Cas. 653; 59 M. L. J. 67; 23 L; Ws 199; 
A. I. R. 1926 Mad. 114; (1925) M. W. N. 707, f 
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LAHORE HIGH COURT. 
First CIVIL Appaa No. 2436 or 1923. 
$ November 24, 1327. 
Present :—Mr. Justice Broadway and Mr. 
Justice Jai Lal, 
-PIRA AND oTHERS—VENDOsS, Nawab * 
MAULA DAD KHAN AND ANOTHER— 6 
DerenpanTs—APPELLANTS 


| Versus 
FATTA—Puaintirr AND NAMAN—DeErenp- 
ANT— EXECuTANT— RESPONDENTS. | 
Custom—Alienation—‘Ancestral land’—Chela Sials 
of Mauza Chela, District Jhang—Sonless’ proprietor— 
Power to alienate ancestral land—Breaking of tribal} 
bond, effect of. ? 


~ 


-© 
908 a 
Among Ohela Sials of Mauza Ohela in the Jhang 


- District a sonless proprietor is not alowed to alienate 
his ancestral property except for nezessity. [p. 907, 


nae a tribal bond “has been broken the pre- 
_ sumption ofa restricted -right of alienation must be 
deemed to have been rebutted. [p. 906, col. 2.] « 
~ Land situated in a village founded by and entirely 
owned by the common ancestor of the plaintiff and 
the alienor is ‘ancestral’ land. [ibid] `- EA 
- First appeal from a decree of the Senior 
Subordinate- Judge; Jhang, dated the 9th 
July, 1923. CNE: i 
„Messrs. Muhammad, Munir, Anant Ram 
and -Shiv Charan Das, for Mr, Jagan -Nath 
Aggarwal, for the Appellants. 
o .. JUDGMENT, 
Broadway, J.—One Naman a Chela 
of Mauza Ohela in the District of Jhang 
. on the llth of -March,- 1921, mortgaged 
`. ll4 kanals 7 marlas of land to Khan 
Bahadur Nawab Maula Dad Khan, Hono- 
yary Magistrate, and one Hidayat. The 
mortgage was not to be redeemed for 30 
years and thecharge on the property was 
“to the extent of Rs. 1,000. ` 
-. Oa the 30th of March, 1921, Naman exe- 
-guted a sale-deed by which he -sold the 
same land, that had been mortgaged to 
Lohla, Walli, Pathana and Ghulam Hus- 


. pain for Rs. 3,500. The vendees under- 


‘took to redeem the. mortgage when it 
became redeemable, that is, after 30 years. 
Oa the 2nd of May, 1922, one Fatta, 
_ a firat cousin of Naman, instituted a suit 
‘against the mortgagees and vendees, chal- 
-lenging both the mortgage and the sale 
‘on the ground that the property mort- 


- gaged and sold wasancestral, that both- 


the sale and mortgage had been without 
consideration and for no necessity: and 
praying for a` declaration to the effect’ 


that the sale” and mortgage would not- 


` affect his reversionary rights on the death 


of .Nawan. The alienees joined, in con- ` 


. testing the suit. They denied that the 
property was ancestral, pleaded full con- 
.sideration and valid necessity and also 
urged that inasmuch as the tribal. bond 
in this village had been broken Naman 
ehad an unrestricted right to alienate his 
property. . 

The trial Court held that the property 
was ancestral, that the tribal. bond 
had indeed been broken, . nevertheless, on 
the evidence Naman was’ governed by 
custom and that he being a sonless pro- 
prietor his right to alienate was restricted, 
-On the question of c8nsideration it was 
found thateonly Rs, 600 of the - mort- 


` previous debt. 


‘to me to be conclusive. 


-than once. 


(106 1. O. 1927] 


gage consideration appeared to have passed 
and there was no necessity for that or ` 
any .other amount. - The plaintiff was 
accordingly granted a decree. ` - 
Against this. decree the mortgagees and 
vendees. have preferred this joint appeal 
and Mr. Muhammad Munir has taken us 
through the relevant portions of the record ` 
with meticulous care. It has been urged 
that the evidence on the record did not 
warrant the conclusion that the property 
was ancestral; further, that inasmuch as 
it had been found thatthe tribal bond -. 


-had been broken, the unrestricted right ; 


to alienate should have been ‘recognised. 
Finally, it was urged that at least Rs. 600. 


-out of: the Rs. 1,000 which formed the 
consideration for the mortgage should have 


been allowed as being for necessity on 
the ground that it at any rate was a. - 


Now the evidence with regard to the 
ancestral nature of the property appears 
The history of 
the village shows that it-was founded - 
by one Ohela and that the village was - 
called after his name. It is true that the’ ` 


. cage was not very well-handled in the 


Oourt below by the various Counsel con- 
cerned with the result that it became 
necessary to examine the Kanungo more 
Taking his evidence as a 
whole, -as Mr, Muhammad Munir says “we” - 


‘ought to do, the impression left on my 


mind is that according to the revenue- 
papers Chela is undoubtedly the ancestor . 


-of the plaintiff Fatta and the slienor 


Naman and as Chela owned the entire. ` 
village I see no reason to differ from 
the conclusion arrived at by the Senior, 
Subordinate Judge that the property in 
suit is ancestral qua the plaintiff, . on 
Next it was urged that as the tribal . 
bond had been broken the presumption 
of a restricted’ right to alienate had 
been rebutted. That appears to have 
been fully recognised by. the learned 
Senior Subordinate Judgeewho has clearly 
come to his conclusion én this : part 
of the case on the evidence led bythe plaint- 
if. A large number of sales and mortgages 
nearly 300 in all appear to have been 
effected within the last 35 years and it is 
these sales and. mortgages which account 
to a large extent for the heterogenous 
state of the village. The learned Senidr 
Subordinate Judge points out in his judg- 
ment that none of these sales and -morts 
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` gages were shown to hayé been: effected i 
“by, sonless proprietors in the - presence of. 


‘any collaterals. Ihave'asked Mr.-Muham- 


mad Munir tò select out of 


have been effected by a sonless proprietor 
but. Mr. Muhammad Munir very frankly 
and very -properly admitted ‘that it was 
‘impossible for him to do so. 
‘hand, the plaintiff has “led oral evidence 
consisting of menibers of thé same tribe, 
and; in. some jnstances; family, who agree 
‘in asserting that they, Ohelas and Sials, 
- in this village are governed by the ordi- 
nary custom prevailing-in the Province 
‘and that a sonless proprietor can only 
alienate his property for necéssity. After 
‘an examination of: this “evidences whith 
‘includes two instances proved ‘up to this 
- Court in 1900 and’ 1917 I find myself in 
- agreement with the learned Senior ~Sub- 
‘ordinate Judge and hold that these Chela 
:Bials are not allowed: to alienate their 
3 ‘ancestral: “property, except for necessity. 
sve Tte should, of ccurse, bé understood .that I 
am confining my finding: to sonless~ pro- 
"prietors. 


_As to the question ‘of the ‘allowance of 


‘Rs. 600 it appears that “Rs. 600 were 


. Claimed by Lohla to whom this’ amount - 


was to be. paid by the Nawab Sahib’ when 
he executed the mortgage. 
-. enough, it-is this very Lohla who is ‘one 


‘of the vendees -when- the saleof deed was 


executed 20 days later. Having regard to 
all these circumstances, I am afraid I must 
. agree with the learned Senior Subordinate 
 Judgei in'thinking` that the whole of this 
-transaction, mortgage and sale included, is 
+:a. highly suspicious one.- Lohla’s debt, in 
ymy .opinion, cannot be ‘traced .as a just 
“antecedent. debt, and. as it. hes not 
_, been’ proved to be separately for neces- 
sity, I--do -not-.think we can: inter- 
. fere with the -decision of the - Court 
- below. I would, therefore; dismiss this 
appeal, but, as "there has been no ra- 
presentatton on - | the pier side, without 
costs.: ` > 
Tr kah J. -T agree. - ` A 
4 < ia dismissed, 
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the- long list. 
“of alienations one which.could: be said to 


On the other . 


Curiously’ 


3 


j OUDH CHIEF COURT. : 
_ Besonn Rest Apepat No. 38- ‘OF’ ioe, 
-- ° December 13, 1927, x 
`. Present :—Mr. ‘Justice Pullan, ; 
BAU NATH UPADHLY A— PLAINTIF} = 
; APPELLANT 7 
‘Versus 


‘GHAZI KHAN AND “ANOTHER —DEVENDANTE* Ea 


- RESPONDENTE. 

Ouidh Rent Act (XXII of 1886), s. 127—Suit fo or “rent 
-—Defendant in possession of land—Duty of landlord 
-to prove that defendant's possession ig without title. 

. Alendlord Has no right to sue a person in posses- 
sion of land for a reasonable rent- under 5. 127 of the 
Oudk Rent Act, unless he can show that the defend- 


~ant is retaining possession without being entitled to 


such possession. 


‘Appeal ‘against a adn of the 
District Judge, Fyzabad, dated the 
“10th August, 1927, upholding that of tke 
Assistant Collector, First Clags, dated the 
14th May, 1927, - 

Messrs. R. D. Sinha and G.C. Sinha, for 
the Appellant. ` 

` Mr. Naim Ullah, for the Respondente, f 
~JUDGMENT.—This isa second appeal 
from an orderof the learned District Judge 
- of Fyzabad. The plaintiff sued under 
s. 127 of the Oudh Rent Act read with s 108, 
el. (2) of- the same Act “to recover a-reason- 


able rent in respect of acertain plot. Section ~ 


127 provides that a perfon taking or retain- .- - 


ing possession of. land: without being 
entitled- to such possession may,. at the 
“option of the person entitled to eject. him 
as a trespasser, be treated as a tenant. In 
order to bring a suit under this section the 
landlord must show first that the defendant 
is retaining possession of the land without 
being entitled to such possession and 
secondly that he himself has, the option of 


ejecting him asa trespasser. “There have been J 


conflicting decisions both ofthis Court and 
of the Revenue Courts as tothe circumstances 


under which’ a suitunder s 127 ‘can be - 


brought but there is no decision to which I 
“have been referred which meets the present 
case. - In. this case there are two decisions 
of the- year 1883, one by an Assistant 
-Oollector'and cne by a Civil Court between 
: these parties as to this land. In. both caseg 
. it was held that the present defendants had 
a titla in-the land. It is not necessary to 
state here what their title is but it was 
then stated to be that of mortgagees. From 
“that time till this they have continued in 
possession- and only, once ‘that is in 1895 
- hasiany dispute arisen. 
were-settlement proceedings amd. thig land 


_ At that time there - 


vig i 
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was entered-as being in -the tenancy of the. 


dsfendants-bila tasfia.. An application was 
‘made to amend this entry--but apparently 
- was not pressed’ ‘and no order was’ pas3ed. 


The entry, therefore, remains. Bat that is not 
-. ‘gufficient cause for the plaintiff to plead that 
~ the title acknowledged in the year 1883 has 


“gaased- to-have effect, still less that these are 
persons whom he, as landlord; can eject as 
‘trespassers. In my opinion the suit was 
rightly dismissed by.the Cocrts below and 1 
‘dismiss this appeal with cdsts.- | 0 
aw Appeal dismissed: . 


fae KENEK. : 


LAHORE HIGHCOURT:” — 
Suconp Civil Arrear No. 1332 or 1927, 
... November 17, 1927. | 
| Praesent :;—Mr. Justice Zafar Ali. - 


HAMIR.SINGH AND OTHERS—DBFENDANTS— . 


APPELLANTS 
versus. `> 


“ ANOTdE&— DEFENDANTS RESPONDENTS. 


Pre-emption—Swit- by reversioner for declaration . 


challenging alienation—Compromise of ‘suit—Alienee 

“jie-selling land to reversioner—Suit for pre-emption by 

ir of alienee, whether competent. Shi | ; 

4 iced gonless proprietors sold certain lands, “Their 
gollaterals instituted suits for declaration that the 


gules effected by the vendors were inoperative against ` 


their- reversionary rights. After framing of issues 


but before evidence these’ suits, were compromised, 


In pursúance of these compromises the vendees re-sold’ 
the lands to the reversionersfor certain sums some- 
| what less‘than théy had paid to-théeir vendors and 
the reversioners mortgaged-the same to them: for the 
game amounts. ‘Two suits for pre-emption were in- 
„stituted, one by a son of one of the original vendees 
‘and the other. bys a collateral of anothér vendee : 
~ “Held; that the suits for pre-emption ‘were not -com~- 
: potent ` inasmuch as ‘besides the - money, that the 
'. vaversioners had agreed ‘to ‘pay there was an- ad- 
_ ditional considefation for the sales, namely, the 


-withdrawal of the suits, and this part of ‘the con- 


sideration was incapable of valuation in money. [p. 
- 909, col. 1.] Ti ae a 
-- Second appeal from~a‘decree of the 
“ Dis rict Judge, Hoshiarpore, dated the 7th 


“e January,. 1927, affirming that. of the Sub- 


srdinate. Judge, Fourth Claes, Una, District 
Bi ain endra. dated tLe25th June, 1926. 
Mr. N. CO. Pandit, for the Appellants. 

- “Mr, H:C. Kumar, for the Respondents, ` 

"|. FUDGMENT.—The three Second Ap- 

“penis: Nos, - 1332, 1333- and 1334 of 1427 


Aris out’ of two “identical pre-emption suits, 


‘sand the only. questio&iiinvolved in-all. of 


"them ds swhéther the sales on which the 


- BAMIR SINGH v, SUNDAR SING. 
-euits- were based gavethe plaintiff a.right . 
-of pre-emption ; and if they.did, what was 


‘stated to. determine the 


“ pres3mpt.on, 
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the consideration for: each sale‘and: could ~ 
it'be paid. ‘The plaintiff succeeded- in both . 
the Courts below. The facts that need be 
above questions 
are as follows :— . ee ee 
Two sonless ‘proprietors named Nikka 
and Naraina having’ sold ‘certain lands 


‘individually by three -separaté deeds, their 


collaterals, Hamira ‘and others, instituted 
the. two suits, one. against each vendor and 


“his vendee or vendées-for a declaration that 


the sale or-sales effected by him -would ba 
inoperative as -against their.réversionary. - 


rights.” After issues had been framed but 
‘before evidence, these suits were compro- . 
` mised. ` The vendées re»20ld the lands to the 
-raveraioners for certain sums somewhat lésg 


than they had paid to. their -vendors and 
the reversioners mortgaged the same -to 
thém for the same amounts. The deeds of .. 
sale as well as of mortgage were executed 
and -régistered together, and thé suits were 
then withdrawn. . `> ; . 
One of the pre-emptors isa son of one. 


--of the. original ‘véendees and “one is a: 


collateral of another, 


:-- Now, there can bé no manner of doubt 
that the transactions as evidenced by the 


registered sale-deéds were sales, but at.the 


.Same-time it is clear that. the sales were 


affected in. pursuance of a compromise based 
on the :prinziple of give and- take. The 
reversioners. gave -up their. claim as put 
forward in their plaints and the original 
vendees.gave up the lands. As the rever- 
sioners had not got the purchass money - 
to pay. up at once, they left the lands in 
mortgage with the vendees for that money,- 
If instead of.executing sale-deeJds the par- 
ties had executed adeed -of compromise 
embodying the.same terms, a decree would 
haye- followed on that compromise and that 
would not have given rise “to a. claim for 
The deeds; however, .give 
effect to the terms settled for.com promising 
the -suits and were executed asa matter of 
fact to create evidence of that compromise, 
Even if it were decided that the transac: 


‘tions. were sales pure and simple, then the 
. question is what wasthe consideration . for 


each sale. It .was not only’ the money: 
which the reversioners contracted to pay, 
but also theabandonment of their tights’ 
to secure which they had insfituted the 
suits. Itis- obvious that the vendees one 
and all would not have.agreed to re-sell - 
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the lands to the reyersioners . if they had 
not been apprehensive of the results of 
the litigation: ‘Thus the reversioners got 
the lands not as ordinary purchasers, nor 
in, pursuance of a bargain ia open market 
but. as ‘Teversioners. It followa, therefore, 
that besides the money that they ‘agreed 
to pay there was the additional considera- 
tion for the sales that the suits were with- 
drawn. This additional consideration can- 
not be valued in money, but the pre- 
emptors must pay the whole of the consider- 
ation before “they can gat the lands. As 
they cannot possibly do this, they cannot 
succeed in their suits. They cannot de- 
prive the reversioners of what the latter 
have got as such. 

For all these reasons I am of opinion 
that the suits for pre-emption must fail. 

Before concludiog the judgment a pre- 
liminary objection raised by the respond- 
ents’ Counsel must be noted. This was that 
the appeal was-barred by time because 
according to the office note it was returned 
to. the appellants’. Counsel to be ' re-filed 
within a week but it was actually -re-filed 
long after. the expiration of that week. 
Along with the memorandum of; appeal in 
each case copy of the judgment of the 
trial Court was attached, but the office 


wanted that copy of the detailed judgment | 


of the trial Court, which was filed in one 
case, should also be. filed in the ‘other case. 
It was not necessary for purposes. of the 
appeal to file that copy but the appellants’ 
Counsel obtained an additional‘copy of that 
judgment and it was for that reason that 
the re-filing of the appeal was delayed. 
The appeal did not become barred by time 
on account of that delay. 

,On the merits 1 accept the appeals and 
reversing the orders of the Courts below 
dismiss the plaintifi’s suits’ with costs 


ihroughout, | 
Ru Appeals accepted. 
e HAs ° 
e 
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LAHORE HIGH COURT, 
Fissr Civit Arezat No, 2917 oF 1923. 

December 5, 1927, - 
` Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Bhide. 
Messxs. KIRPA RAM-BRIJ LAL— 
OBJECTORS—Å PPR! LANAS 


E " versus 
. Tue SECRETARY or STATE rog 
INDIA In COUNOIL, rasoteu THE 
COLLECTOR, AMRITSAR—Rusponpext, 
Land acquisition—Acquisition injuriously affecting 
income of ~ claimants—Damages—A ward—Onus of 


proving that award is wrong—Claimant’s right- to 
interest. on compensation money, i 


The onus of proving that an award made by a land 


acquisition officer is wrong is on the claimant. [p. 910, 


col. 1.] 


A claimant is entitled to interest on com pensation - 


money from the -date on which the property acquired 


is taken possession of by the Collector. [p. 910, col.- 
2 H 


In determining the amount of compensation to be 
awarded for property acquired under- the Land 
Acquisition Act, the Court must take into con- 
sideration the damage, if any, sustained by the 


person interested at the time of the Collector's taking: 


possession ofthe land by reason of the acquisition 

injuriously affecting his earnings. [p. 910, col. 1). 
First appeal from an- order of the Dis- 

trict Judge, Amritsar, dated the 17th 


- August, 1925, 


Lala Badri Das, R. B., Messrs. Hem Raj 
and Nawal Kishore, forthe Appellants. 


Mr. C. H. Carden Noad and Mr. Jagan.. 


Nath Bhandari, for the Respondent. 
JUDGMENT.—Ono the 19th of 

April, 1920, a notification was issued by 

the. Local” Government declaring thaf a 


house known as -Sant Ram's bungalow, with. ` 


the compound attached thereto, situate at 
Aoritear, was recquired for a public 
purpose; and on the 3lst of October, 1920, 
the Collector took possession of the house. 
It was not, however, until the 4th of 
February, 1921, that possession “of the land 
attached to the house was. taken by the 
Oollector. . 
It appears that Messrs. Kirpa Ram-Brij 
Lal-were in occupation of one-half of the 


estate on alease of twenty years, and that - 
they had erected anIce Factory on a por» - 


tion- of the land which formed part- of the 


estate, The Collector has awarded them. 


Rs. 25,000 as the price of+the Factory 


building, and Rs.3,000- on account ofthe 2 


cost ofthe removal and re-erection of ihe 


machinery. Onareference tothe District. 


Judge the: compensation was enhanced by 
Rs. 800, the amount of the rent which the 
lestees had raid to their landlord for tha 
~ i i” i 


ron e 


¢ 


- the Court is required to take into considera- - 
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period durtng which they cculd not occupy 
the premises on account of compulsory 

uisition. © f 
Wa claimants are dissatisfied with the 
award of the District Judge. and thè first 
contention urged on their behalf in this 
appeal is’ thatthe price of the building 
awarded by the District Judge is inade: 
_ quate and that they areentitled to Rs 29,570 


the price ascertained by the Municipal, 


Engineer. The Municipal Engineer ‘has 
not, however, been produced as a. witness, 


‘and the Municipal Overseer, upon whose 


evidence reliance has been placed by the 
appellants, has not furnished any particulars 
upon which the price estimated by the 


Municipal Engineer was founded. Theonus ` 


clearly rested upon the claimants to satisfy 


the Court that the awara made by the. 
j they- 


Gollector was -wrong, and this onus 
have wholly failed to dischargs. The 
learned Counsel for theappellants hasinvited 
our attention to a remark in the order of 
reference made by Mirza Aslam Beg on 
pehalf of the Collector whish isto the effect 
that the amount estimated by the Municipal 


Engineer may he accepted. The learned. 


Government Advocate challenges the 
authority of the Revenue Officer to make 


- any such admission on behalf of the. Local 


Government, and there can be no-doubt that 
s. 1¥of the Land Acquisition Act, which 
prescribes the particulars to be mentioned 
in the order of reference does not empower 
him’ to express any opinion at variance with 
the award made by the Oollector. 

- Nor do we think that the appellants have 
succeeded in showing that they are entitled 


to Rs, 10,000 on account of compensation for - - 


the loss of income. Itis to be remembered 
that they removed the machinery of the Ice 
Factory in “the winter months when the 
Factory was not working, and sold it toa 
firm of Dera Ismail Khan fora price which 
is not shown to be inadequate, It is true 
that, in determining 
compensation to be awarded for the property 
acquired under the Land Acquisition Act, 


* -tion the damage (if any) sustained by the 


person interested, at the time of the 


* Collector's taking possession of the land, by 
' injuriously . 


reason of the acquisition 

‘affecting his earnings. There is, howèver, 

no evidence on the record to show that the 

earnings were iojuriously affected by reason 

of the acquisition, or that Rs, 10,000 

reprasanied jhe logs austained by them, 
he á 


is e 
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the amount of’, 


[106 1. 0. 1987) . 
There ig no reliable evidence to’ show that ` 
the claimante could not find any other 
place in the whole of Amritsar where they 
could erect an Ice Factory, and wemay, 
thorefore,. assume that they sold the - 
machinery b3cause they did not wish’ to ` 
carry on the business of manufacturing ice. 
The -only other point, which has, been 
urged on behalf of the appellants, is that- 
they were entitled to interest on the amount 
of compensation from the date on which the 
Collector took possession of the premises 
up to the date on which compensation was 
paid or deposited. Now, as stated above, it 


“was onthe 3lstof October, 1920,-that the 


Collector took possession of the house in 
which the office of’ the Ice Factory was 
situate, and that, though the appallants. 
were not dispossessed of the land until the 
4th of February, 1921, there can bs no doubt 
that they could’ not transact any business - 
thereafter the 3lst October, 192).- Mr, 
Badri Das for the appellants states, and his 
statement has not been challenged-by the 
learnei Government Advocate, that the 
compensation was paid to his clients on. 
the llth of May, 192/.- [tis conceded on 


- behalfof the Collector that under s. 34 of 


the Land Acquisition Act the claimants_are 


- entitled tu interestand we accordingly accept 


the appeal so far as to direct that the Oollect- 
or shall- pay, in addition tò Rs. 32,550, the ` 


-amount awarded by the District Judge by 


way of compensation, interest on that sum at 
six per cent. per annum from the lst of 
November, 1920, to the llth of May, 1927, 
We leave the parties to bear their own costg 
in this-Court, PAN 
R. L, Appeal accepted; 


akta an 


ALLAHABAD HIGH COURT. 
Sgoonpo O1vin APPBAL No. 116 or 1929, 
July 4, 1927. 

Present :—Mr. Justice Sen, 
PADARATA PATHAK—APPELLANI - 

> o g versus 
JAGDEO PATHAK AND ANOTHER 
— RESPONDENTS. 

Landlord and tenang—Leasesto karta gf joint family 
—Karta throwing profits info amily chest— 
Tenancy, whether becomes assets of joint family— 
Hindu Law—Partition—Separation of one co-parcener 
—No-presumption that others remain joint. 

Where a zemindar grapts a lease of a land to a 
persona designata who is also the karta of a joint 
Hindu family, the tenancy does not become the assets 
of ths joint family merely because the latter throws 
the profits derived from the leasehold int? the. com- 
moa family chest inasmuch as a tendhay is & cr@ature 
of contrast and itis not apan to a less2e by his actg 
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to impose upon the zemindar the other members of 
his family as co-tenants of the leasehold property. [p. 
912, col. 2.] - 

There is no presumption that when one co-parcener 
separates from the others the latter remain joint. [p. 
911, col. 2.] 


Second appeal against the decree of the 
Bubordinate Judge, Jaunpur. 

Mr. A. Sanyal, for the Appellant. 

Mr. A. P. Pande, for the Respondents. 


JUDGMENT.—This is the plaintiff's 
appeal ina suit for possession of plots Nos. 
1021/7, 8, 9 and 10, and for R3. 20 as mesne 
profits for 1329 and 1330 Faslis. Plaintiff 
aud defendants are brothers. According 
to the plaintiff he separated from the family 
30or 35 years ago. After separation he 
obtained a lease from the Raja of Jaunpur 
of the land in dispute, and remained in ex- 
clusive possession of the land in suit, some- 
time towards the close of 1921, or the bə- 
ginning of 1y22,the Raja of Jaunpur sued 
the plaintiff for ejectment. The defendants 
were no partiés to this suit. A compromise 
was arrived at on the 3ist of January, 1922, 
and a fresh lease was granted tothe plaint- 
iff for a term ofseven years from 1329 to 
1335 Fasiis on an enhanced rent. In July 
1922 the defendants took forcible posses- 
sion of the land and sowed paddy crop. 
Hence the suit for possession and damages. 

The defendants deny that the plaintiff 
separated from thefamily 30 or 35 years ago. 
They allege that the separation took place 
about the year 1914 or 1915, that the origi- 
nallease was acquired from the Raja of 
Jaunpur about the year 1908 when the 
plaintif was a member ofa joint family with 
the defendants and was indeed the karta of 
the family, that the lease was taken for the 
beneGt of the joint family, and the profits of 
the leasehold property were always thrown 
into the common chest, that notwith- 
standing separation the defendants re- 
mained in possession of portions of the pro- 
poris in dispute in this way that plot No. 

021/8 was allotted to the share of the plaint- 
if, and the other plots fell to the share 
of ths defendants, that the defendants 
contributed tawards the costs of the 
ejectment suit against the plaintiff and 
that the compromisa was made and 
the s33on1 lease , obtained not for the 
benefit of the plaiatif alone but of the par- 
tia3 bə the present claim, that the defend- 
ants wera the principal tenants of plots Nos, 
1021/8,8,.9ea01 10, that they were in ad- 
vers3 passeasion of the gaid plots for more 
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than 12 years and, therefore, fhe plaintif's 
claim was time-barred. 

The Munsif decreed the plaintiff's suit, 
He found that the family was not joint 


` either at the time of the acquisition of the 


first or the second lesse. It is not clear 
what the exact findings are on questions of 


: fact arising irom the pleadings. Possibly 


he intended to find that the defendants 
were not in adverse possession. Possibly 
he intended to base the judgment upon the 
fact that the defendants having had no com- 
munity of interest with the plaintiff at the 
time of the acquisition of the two leases, 
these could not enure for the benefit of the 
defendants. The judgment of the Munsif is 
rather confused and the findings have not 
been set forth with clearness and precision, 
The lower Appellate Court reversed the 
decision of the Munsif and dismissed the 
plaintiff's suit. 

The facts which can be gathered from 
the judgments of the two Oourts are that 
Sadanand Pathak, the father of the parties 
-to the suit, had “seven sons, of whom three 
sons separated about 25 years ago, but four 
of them remained in commenaality. These 
four sons were Padarath plaintiff, Salig and 
Jagardeo defendants, and a fourth man 
called Kashi, who was no party to the suit, 
This fact was admitted by the defendant 
Salig (vide the judgment of the Munsif). 

There can be no doubt that the plaintiff's 
story that he separated from his brother 30 
or 35 years ago was not true. The partition 
took place 25 years back when three of the 
brothers separated. There isno presumption 
that when one co-parcener separated from 
the others the latter remain united. There ig 
no presumption, therefore, that the parties 
to ths suit still constituted 
joint family along with Kashi after the 
separation of the three brothers. The de- 
fendants have neither alleged nor proved 
any re-union. . 

The lower Appellate Court found that the 
separation took place between the parties 
some 10 years ago, and that before thatthey 
were joint and formed a joint Hindu family. 
This finding evidently proceeds upon an 
error of law and is clearly opposed to the 
decision of the Privy Oouncilin Bala Bux 
v. Rukhmabai (1). The learned Judge next 
finds that the plaintiff was theleading mem- 
bar of the joint family, and, therefora, the 
firat lease was obtained in his name alone 


embers of a. 


(1) 30 0 12570. W. X. 642; 5 Bom L,R, 409; 90. 
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but was intended to be for the benefit of 
the- joint family: The land formed part of 
a tank, It was reclaimed by all the mem- 
bers of the family by their labour and joint 
effort, and that all the members of the fami- 
ly remained in possession of the property 
and continued in pcssession even after 

. Separation. -The zemindar brought the suit 
for ejectment against the plaintiff alone, 
because his name figured as lessze of the land, 
The defendants remained-in possession of 
the property both before`and after separa- 
tion. After separation plaintiff's possession 
was restricted to plot No. 1021/8. The de- 
fendants remained in possession of the 
three plots for more than 12 years, and the 
plaintifi's claim is, therefore, time-barred. 
The compromise cannot affect the rights of 
the defendants. . 

“If the finding of the lower Appellate Court 
that the family separated some 10 years ago 
be accepted, it would follow that at the time 
of the first lease the family was joint and 
the lease was acquired during the subsist- 
ence of the joint family. It does not follow 
as a matter of law that the lease obtained 
by the karta of the joint fami:y is. really a 
lease for all the members of the joint fami- 
ly. : It-would be a question of some import- 
ance. Did the zemindar accept a designated 
person for his tenant, or did-he. accept the 
joint family” represented by the said person 

as his tenant? Neither of the Courts below 
has approached the matter from this point of 
view.. This omission, however, does not 
seriously affect the trial of the case. The 
first lease was fot seven years and it spent 
its force upon the expiry of tha fixed period. 
The zemindar instituted the suit for eject- 
ment and in the course of the said suit a 
compromise was made with” the ‘plaintiff 
alone ata time’ when the family was ad- 
mittedly separate and a new lease was grant- 
ed-to the plaintiff at an enhanced rent. 
This was in the year 1922. The zemindar 

“did not and could not execute a lease in 
favour of Padarath plaintiff for the benefit 
of a joint family, because there was no joint 
family on the date of the compromise and 
the execution of the second lease. 

“The second lease was granted in 1922, 
Te present suit was instituted on the 5th 

_ of November, 1923, The rigkts of the lessee 
under the first lease expired £s soon as the 
term of the said-lease had orun out, If the 
defendants remained in possession adversely 

‘to the plaintiff from the date of the execu- 

tion of the second lease*right up to the date 


PADARARH. PATHAK V, JAGDEO PATHAK. 
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of the institution of the suit, the time was 
not long enough to deféat-the plaintiff's 
claim on the ground of limitation, and the 
lower Appellate Court was clearly wrong in 
holding that the plaintifi’s claim was time- 
barred. 

It can never be seriously disputed. that a 
Hindu joint family as such may be the ten: 
ant ofa holding in its corporate capacity. 
But where the zemindar grants the lease of 
aland toa persona designata, who is also 
the karta ofa joint Hindu. family, and the- 
latter throws the- profits derived from the 
leasehold into the: commen chest, the ten- 
ancy does not become the assets of the joint 
family [Kallu v. Sital (2)} This is because‘a 
tenancy is a creature’of contract and. it was. 
not open to a lessee by his acts to impose 
upon the zemindar the other members of: 
his family-as co tenants of the leasehold 
property., - 

In the present case of the date of the exe- 
cution of the second lease, Padarath Pathak, 
plaintiff, was not joint with defendants Nos. 
land2. Thelease-was taken in the name 
of plaintiff alone. It has not been proved 
that the zemindar-ever recognised the de- 
fendants as co-tenants with the plaintiff, 
It follows that the defendants-are not en- 
titled to claim the benefit of- the lease,- If 
the plaintif allowéd the defendants to re- 
main in possession in specific portions of 
the holding, the defendants did not become: 
thè sub-tenants of the plaintiff. . There was 
no agreement to pay rent, and no sub-ten- 
ancy has either been ‘pleaded or proved. 
The possession, therefore, of the defendants 
was by leave and license of the plaintiff, 
The plaintiff, therefore, was not entitled to 
claim mesne profits from the-defendante, 
> As the plaintiff came to Court with a 
number of false- allegations, as a-mark of 
censure I would deprive him of his costs’ 
throughout. Holding, therefore, that the 
plaintiff was entitled to the holding com- 
prising the plots, in suit, [decree the plaint- 
jis claim’ for possession of: plots Nos. 
1021/7, 9Y and 10; I dismiss his claim as to 
point No, 1024/3, it having, been found by 
the lower Appellate lout that the plaintiff ` 
is already in possession of this plot. I.dis- 


miss plaintiff's claim -for mesne profita,- 
The partiesare-to bear their costs throughs +. 


out, and the decrees of the’ Courts below. þe 
modified to the extent indicated above.;~ - 
AD No Aa - Decrees modi fed. 
e- ' e 
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ome 1872—I. See Evipenos AOT: . 

aa 1872—1X. See Gontraot Act. 

—- 1877—J, See Spzowvrto Reuter Act, 

~~ 1878—VII See FOREST AOT. 
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ma 1882—V. See EASEMENTS AOT. 

—— 1884—I1V, See EXPLOSIVE SUBSTANCES Act. i 
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. ACT, : 
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—— 1901—II. See Acra Tenanoy ACT, 

—— 1901—111, See U. P. Land REVENUE Act, : 
——~ 1914-IL See U.P. Town AREAS AOT. . 7 
—— 1922—XT. See AGRA PRE-EMPTION ACY, 

— 1925—1V. See Oups Courts Aor, 
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gi INDIAN CASHES, | tiga? 


Administratien sult—Appeal from -order on Com- 
missioner's report—Motion for inzerim distribution 
—Proper Court. 

A motion for interim management or distribu- 
tion of the estate in an administration suit should 
be made to the Oonrt of first instance and not to 
the Appellate Court, where. the Appeal Court is not 
seized of the whole suit butis seized only of certain 
exceptions to the Commissioner's report in the case. 


B Karxuusnru KHARSEDJI Tantra V. NAVAJBAI, 29. 


Bom. L. R. 1520; I. L.T. 40 Bom. 17; A. 1. R, 1928 
Bom 34 75 


Advance. See SALE or GOODS 482 


Adverse possession—Admission of title by party 
in possession, effect of. ` 

An admission bya party in possession, of the title 
of the true owner cancels the effect of any previous 
~evert act of adverse possession. L MUHAMAD BAKHSH 

v. NATHU . 814 
———— Co-sharer's possession wher- adverse. 

The possession of one co-sharer is the possession 
‘of all the co-sharers and in the abs2nce of an ouster 
or overt act amounting to ouster, time does not run 
against the co-sharer who is not in actual possession 
of his share. In order to establish adverse possession, 
the co-shirer in possession must explicitly deny and 
repudiate the title of the other co-sharers to their 
knowledge and at least 12 years must expire from 
the date of denialand repudiation before his posses- 
sion matures into ownership. LJam BUDHA v. DASU 
Rau, 9 Lah, L, J. 545; 29 P. L. R. 134 
- Fallow land—Possession follows title, 

Until 16th November, 1912, the land in dispute was 
shamilat land in the possession of the defendant, In 
July 1913 the land was partitioned and fell to the 
share of the. plaintiff. The defendant did not sow 
any crop in 1913, After the 15th November 1913 
the defendant was again in pcssession, A suit 
for possession was brought by the plaintiff on 9th 


November, 1925 ; 





Held, that the suit was within time as the defend- ` 


ant's adverse possession must be held to have com- 
menced only from 15th November, 1913, 

In..case of fallow land possession fellows title. L 
SMAIL V. GAIIAN 130 
of. quarries-—Principles. | 

The period of adverse possession of a quarry cannot 
be counted from the time when different sorts of 
minerals are found at different depths of the quarry. 

The rule that a straiiger cannot ordinarily acquire 
title to the whole ofa mine by working a part of 
it and only acquftes possession of the minerals which 
he actually digs doesnot apply where the stranger 
works the mine in such a manner as to prove posses- 
sion of the whole of it. CO BHUPENDRA NARAYAN SINHA 
BAHADUR v RAJESWAR Prosan Buaxur, 32 O. W. N.16; 
46 O. L. J, 307 : 117 


Agenoy Rules (Vizagapatami, r. 55—Appeal 
against order refusiny to set aside dismissal of 
_ suit for default, whether lies—Improper exercise 
of discretion—Power of agent to act under r, 55. 
hough the Vizagapatam Agency Rules do not 
vovide for an appeal from an order refusing to set 
aside an order dismissing a suit for default, the 
aġent has power under s. 55 of the Agency Rules, 
to set aside an order of a special assistant refusing 
to set aside the dismissal of a suit for default, where 
the ‘latter has ‘not exercised a juclicial discretion in 
the matter. M VADDIRAJU VENKATA JEGGA Rao v. PILLAI 
BANGAWAYAKULU, 89 M, L, 7,458; A. L R 1928 Mad. 
8 ze 169 





Agra Pre-emption Act (Kl of 1922), ss. 1 (3), 3 
—Customary right of pre-emption in Municipal 
area, whether abrogated. 

The Agra Pre-emption Act of 1922 has not abolish- 
ed the customary right of pre-emption in Municipal 
areas to which the Actis not applicable. A Boura 
Sri RAM Yy. JWALA SHANKER Sanal, 25 A. L. J. 839 192 


——— sS. 4, cls. (1), (2), (3)— Applicability of Act 
to sale-deeds executed before Act came into force— 
Wajib-ul-atz—Contract of pre-emption for fixed 
period, effect of—Partition of mahal subsequent to 
wajib-ul-arz—Proprietor's right to pre-emption, 
whether confined to each new mahal-—Death of 
pre-emptor—Right of heir to continue suit. 
Olauses (1), (2) and (3\of 8.4 of the Agra Pre-emp- 

tion Act, 1922, are not applicable to asale-deed execut- 

ed before the coming into force of the Act. . 
A centract for pre-emption for a fixed period o 

settlement -would last during that period only and 

will not bind the representatives ot the parties for 
all time to come. 

Where a village which was a single mahal at the 
time ofthe preparation of the wajib-ul-arz is sub- 
sequently partitioned, the right of the proprietors 
to pre-emption under the wajib-ul-arz must, in the 
absence ef evidence to tthe contrary, be confined to 
each of the mahals newly formed and the proprietors 
of one mahal cannot claim a right of pre-emption in 
respect of shares in other mahals, 

The heir of a person entitled to pre-emption, who 
becomes a co-sharer by succession to the latter, is 
entitled tc continue a suit for pre-emption instituted 
by the latter even though such heir was not a_co- 
sharer when the sale-deed was executed or when the 
suit was filed. 

Quere—Whether a suit for pre-emption can be 
maintained by the heir of a deceased pre-emptor 
unless the heir himself has a preferential right as 
against the vendee. A Umrao SINGH v, MOHAN Kunwar, 
A. I. R. 1927 All. 699; 25 A. L. J. 1095 372 


Agra Tenancy Act (Il of 1901), ss. 58, 79-— 
Landlord entering upon tenant's land—No forcible 
or unlawful ejectment—Tenant's right to treat 
iandlord as sub-tenant—Suit for ejectment under s. 
“58, maintainability of. 7 
Where a landlord without forcibly or unlawfully 

ejecting his tenant enters upon the tenant's land, the 

tenant is entitled to treat him asa sub-tenant and 
sue for his ejectment under s. 58 of the Agra Ten- 
ancy Act. Section 79 of.:the Act-applies only where 
the landlord ejects the tenantforcibly or unlawfully. 

A Ganca NARAIN v. MANIK Lat, L. R. 8 A. 295 Rev,; 

A. I. R. 1927 All. 727; 1. L. T. 40 All, 45 307 

——— S, 79. See Aara Tenanoy Act, 1901, ss. 58; 
79 ; 307 


Alluvion and dlluvion—-Re-appearance of land in 
situ—Ownership—Adverse possession, effect of. . 
Land belonging to village S became submerged 

but re-appeared as an aaeretion to the lands of village 

M on the opposite of the river andesince its re-appear- 

ance remained in the possession of the owners of 

village M. for a period of over 380 years before -the 
river again began to change its course and threw out 
the land on the side of village S. Ina suit for pos- 
session by the owners of village S against the owners 
of village M: - 
Held, that the plaintiffs had lost their rights and 
were not entitled to recover possession, from the fles 
fendants. O Buacwan Bardon BINGH 2. BEJAIPAL 
Sinon 4 0, W. N, 1008; A, I, R. 1027 Oudh 519 46. 
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Appeal. See Court Furs Act, 1870,s, 5 66 
See EXECUTION OF DECREE 866 
See PROVINCIAL SMALL Cause Courts Act, 1887, Scu. 
II, ART. 35 (ii) F 859 

from preliminary decree after passing of 
final decree, whether maintainable. See C. P. O., 
1908, O. XXXIV, RR. 5, 6 128 


Appeal to Privy. Councli—Jurisdiction of High 
Court to order appellant to put guardian ad litem 
of minor respondent in possession of funds after 
admission of appeal—Practice of Calcutta High 
Court. i 
A High Oourt has no power, after an appeal to 

the Privy Council has been finally admitted and the 
record has been despatched to England to make an 
order directing the appellant to put the guardian ad 
litem of the minor respondents in funds to have the 
appsal conducted on their behalf. 

Although it is in accordance with the practice of 
the Calcutta High Court that in default of any more 
suitable next friend or guardian the. Deputy Regis- 
trar should be appointed for the purpose of the pro- 
ceedings in the High Court for obtaining leave to 
appealand so fourth, upon the final admission of the 
appsal the Deputy Registrar ceases to act any <urther 
as guardian for the minors. : 

The jurisdiction of a High Court in relation to 
appsal to the Privy Council is of a very special charac- 
ter. C Bir BIKRAM KISHORE MANIKYA V. ALI AHAMAD, 
82 0. W. N. 140 867 


Arbitration—Reference to arbitration containing 
implied agreement dispensing with evidence— 
Omission by arbitrator to give notice, whether 
venders award void, 
hs conduct of the procesdings of arbitrators de= 

penda upon the order of reference to arbitration. 

If in an order of reference there is an implied 
agreement that further evidence is not to be put 
forward by the parties and that. the parties have 
sufficiently and completely stated their cass, an 
award passed on the reference cannot be held to be 
invalid merely because the arbitrators did not give 
notice that they were prepared to receive evidence, 
M Yeerra Venkata REDDI v, Krisunas Reppr, A.I. R. 
1927 Mad. 1010 331 


Arbitration Act (IX Of 1899), s.19—Contract note. 


referring to agreement containing submission clause 
—Signatory of such contract note, whether party to 
submission—Threat of legal proceedings by defendant 
prior to suit, effect of—Readiness and willingness 
to refer, what is—"At thetime the proceedings com- 
mence” and “taking any steps in proceedings”, 
meanings of—Intimation to Court of intended 
application for stay, if amounts to taking step. 
here a contract note contained a printed clause at 
the end to the following effect : “Subject to the terms 
of our printed agreement which you have read and 
‘accepted. Even if you have not signed the agree- 
ment you shall he bound by the terms, and this 
‘printed agreema@nt contained a submission clause: 
Held, that there was a valid and subsisting sub- 
mission to refer the disputes between the parties to 
arbitration even though the said printed agreement 
Which contained the submission clause had not been 
pigned or read by the executant of the contract. 
The time with reference to which the readiness and 
wWillingness.to refer disputes to arbitration wishin 
the fneaning of s. 19 of the Arbitration Act 
fs te be, fetermined is the time when the cther 


poy brings a muit and the applicant for ster is 
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Arbitration Act—coneld, e. 
called upon to appear and answer and though he 
has previously threatened legal proceedings, he has 
a locus penitentie till the time comes for him to 
appear and answer the summons ina suit brought 
against him. 

An intimation to the Court that the defendant 
wants toapply for stay ofthe suit brought against 
him under s. 19, Arbitration Act, is not taking 
any steps in the proceedings so as to debar such party 
from applying for stay. S KHEMCHAND. Rampas P. 
UDHAVDAS VARANDMAL 565 


Arms Act (XI 0f1878), ss. 4, 19 (e)—Clasp knife 
whether ‘arms’'—Tests—Definition of arms, whether 
exhaustive. 4 
The definition of ‘arms’ in s 4 of the Arms Act ia - 

nct exhaustive and there could be arms beyond the 

list of weapons mentioned in the said definition. 

It cannot be laid down as a hard and fast rule 
that a clasp knife does not fall within the definition 
of ‘arms’. 

The purpose for which an implement is primarily 
intended regulates whether it should be deemed ta 
‘ba ‘arms’. ; 

Where a knife hada blade 54 inches long witha 
pointed end; was fitted toa.long handle and turned 
over into the handle: 

Held, that the knife fell within the definition of ` 
arms inasmuch as the primary purpose of such an 
inssrument can only befor stabbing. R EMPEROR v. 
Nea Lu Gate, 5 E 710; 29 Or. L, J. 115; A. I. R. 1928 
Rang. 49 a 707 


$.22—'Delivery', meaning of—Delivery of 

arm for merely carrying itto licensed-holder, whea 

ther offence. . i 

Delivery into possession contemplated by.s 22 of 
the Arms Act is such a delivery as to give the 
person into whose possession.arm is delivered control 
over the arm and authority to use it asan arm, 

The licensed-holder of a guncan permit another 
person who is not so licensed to carry his gun, 

A repairer of a gun who, under the directions of its 
licensed-holder, delivers it after repair to a psrson who 
is not licensed, for the purpose of merely carrying 
it to the licensed-holder is not, therefore, guilty of an 
offence under s. 22 of the Arms Act. A Manzur HUSAIN 
v. Emperor, L. R.8 A. 166 Or.; 29 Or. L, J. 9738 A. 
I. Or. R. 560; A. I. R. 1928 All. 55; 26A,L J, ar 





i 89 
Award, See O. P. O., 1903, s. 1156 93 
Benaml sale. See PRE-EMPTION 539 


Bengal Patni Taluks Regulation (Vill of 1819), 
S.11—Sale of patni—Occupancy raiyat, ‘whether 
licble to be ejected by purchaser—'Khudkasht raiyat’, 
definition of—Tenant of jungle land living in 
contiguous village, whether khudkasht raiyat. ` < 


Persons in occupation who have acquired occupancy 
rights under the tenancy law are not liable to be 
ejected by a purchaser in a sale under the Bengaf 
Patni Taluks Regulation, VIII of 1619, even thoygh 
they are not bhudkcsht raiyats. ; 

enure-holders cannot under the provisions of‘law 
acquire a right of occupancy as raiyats with regard . 
to lands which they had themselves cultivated within 
their own tenure. 5 : 

A khudkastt ratyat is a resident and hereditary, | 
oultivater in contradistinction toa paikasht raiyat ox ° 
e migratory tenant, © = .... ee 
x e 


2.916 
e 
Bengal Patni Regulation—concld. 


. ı- Tenańts of waste and uninhabitabla jungle lands 
: which do not form part of any village cannot [e 
| held.to be not khudkasht raiyats merely because they 
. Teside.only in contiguous villages ofthe patni. C 
Rasa BEHARI MANDAL v. HEMANTA Kumar GHOSE, 54 O. 
788; A. I. R..1928 Cal. 52 - 71 


Bengal Tenancy Act (VIII of 1885), ss. 30 (b), 
>: 153— Enhancement .of rent—Rise of price of 
staple food crops—Land not used for raising such 
z crops—Rent, whether could be, enhanced —Question 
y of right. to enhance.—Second appeal. p 
.- No enhancement of rent. can be claimed on the 
ground of rise in the price of staple food crops, in 
respect of land which is used, with the acquiescence 
‘of the landlord; in such a way that fcod crops cannot 
“be raised thereon. ee a 
,- Ina suit for enhancement of rent, the plea. that 


-buildings, is.a question relating to the right to 
@nhance ‘on which a second appeal lies, Pat Jro NATH 
JHA v. BisHamByar Das, 8 P. L. T. 495 422 


minuman S, 50 —Hnhancement of - rent—Increase in 
-area, proof of—Duty of landlord to “show area at 
inception. of tenancy—Confirmatory kabuliyats, 
value of—Purchase: of holding ‘dy landlord and 
` Tye-setilement with. sametenant—Transfer of tenancy 





—-Ténancy, whether continues. _ 
< Ina suit for enhancement of rent a landlord cannot 
succeed in showing that there has been an increase 

in area: by merely: proving ‘that’ the -area under 

-“eultivation is in excess of that which is mentioned in 
a confirmatory kabuliyat; he must show what the 
area was ‘at the inception of the tenancy. 


«Where a landlord purchases a holding at a rent - 


gale and re-settles the land with the same tenant, 
the continuance of the old tenancy is broken and the 
presumption under s. 50 of the Bengal Tenancy Act 
does not apply. ; = 

A new tenancy is created when a tenant sells or 
transfers a portion of his holding and the landlord 
recognises the transferee, and the presumption under 


B. 50 of the Bengal Tenancy Act, simlarily, ceases . 


to apply.” O RaMANATH -BHATTACHARJEE V., JAGANNATH 
MONDAL Wk AN D i 136 
= 8. 74—Abwabs—‘Actual 
; ‘malguzari’, meanings of. ` > ee 5 
The object of the whole series of enactments from 
thé “Regulations of 1791 to the.Bengal Tenancy 
Act of 1835 was .to- prevent exactions from tenants 
beyond the rent specified in their patta, when there 
was one, and if there was no written engagement, 
beyond what was the rent actually payable, whether 
py verbal agreement or by virtue of custom. A 
It must depend on the circumstances of each 
particular case whether the sum claimed is really 
art of the rent agreed upon to be paid as considera- 
ion for the lease. f : 
. he words actual rent inthe abcve section of the 
Bengal Tenancy Act cannot be taken to mean either 
a fdir and equitable rent or rent at customary or 
Pergana rates. a = 
The word ‘malguzart' cannot be rendered as rent, 
much less as actual rent, It ordinarily means revenue: 
= Queré---Whether the words actual rent in s. 74, 
Bengal Tenancy, Act, 1885, are equivalent to the 
goi jama of the old Regul@ions, ~ = 


vent’ 
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--Long use or custom cannot validate abwabs as 
an addition to the rent. P C CHATTAR Kumari Devi 
v. W.W. Brovoxz, A. I. R. 1927 P. O. 250; 8 P. L.T. 
813; I. L. T. 40 Pat. 1; 47 O. L. J. 90; 32 0. W. N. 260; 
“26 A.L. J. 19; 541. A. 432; 54 M. L. J. 293 P.O. -571 


~—— s. 105 (1)—Application for settlement of fair 
rent—Impleading of parties after two months from 

- date of publication of Record of Rights, legality of 

. ~Application against some of co-tenants—Remand 
for impleading all, propriety of. 

Itis not necessary for the landlord or the tenant 
in making an application under s. 105 (1) of the 
Bengal Tenancy Act to nameany person. It is only 
necessary to indicate the holdings in the record in 
respect of which asettlement of fair and equitable 


„rent is sought. An application under the section 


which is filed within two months ofthe final publi- 
cation of the Record of Rights is not, therefore, barred 
even though a person interested in the tenancy is 
added only after the expiry of two months. i 


* But where a landlord fights out the matter in the 


presence of one only of several co-tenants and his 
application is ultimately dismissed on the ground 
that such an application must be brought against all 
‘the joint tenants, it isnot right to remand the case 
in order that the other joint tenants may also be 
impleaded as parties. ~ : 
. The heirs of a deceased recorded tenant can be 
impleaded as parties to such an application even after 
the expiry of two months from the date ofthe final 
publication of the Record of Rights. O Sina KUMARI 
EvI D Dosut Guosaty, 46 O. L, J, 555; A. I. R. 1928 
‘Cal. 146 : 836 


=- 8, 111—Defendant. raising question of 
- statue—S, 111, applicability of. 

“ Section 111 of, the Bengal Tenancy Act does not 
mean that in any dase in which the defendant-tens 
ant chooses to raise a question'as to status the 
landlord is prevented from taking action under the 
ordinary law in the Civil Court, © KĶKSHEMANANDÀ 
KUMARU RASBAMAYA HALDAR, 320, W.N.182 875 


———— 8.153, Seé Bryaan Tenan Acr, 1885, se, 
* “30 (b); 153 : . 422 
——— 6,178 (3)—Civil Procedure “Code (Att Y of 
”* 1908), s. 47—Rent sale set aside—Auction-purchaser, 
`- appeal by, whether competent.” ` 2 
No appeal lies at the instance of an auctions 
purchaser whose sale has been setaside under s. 173, 
el. (3) of the Bengal Tenancy Act. `- 
- No appeal is allowed against an order under s. 173, 
cl. (3), Bengal Tenancy Act, by any provision of the 
Act itself and this section is not included in the list 
of orders made appealable as such by the Code of 
Civil Procedure. The only way in which. an order 
under 8.173, ‘cl. (3), Bengal Tenancy Act, may be 
regarded as an appealable one is by treating it ag 
one made under 8.47 ofethe Civil Procedure Code 
and thus satisfying the definitiowm of a “decree” 
under that Code and being thus appealable as‘ such, 
O Tamrirannessa BIBI Vv, KAOHHIMAN Bewa, 320. W, 
N.98 | f .- 561 
Berar Land Revenue Code, 1896, ss: 78 (8) 
-°79(2)—Annual tenant—Notice of. enhancement 
z of rent by certificated holder ‘only, validity of 
` Issue of such notice, whether bare action fof 
~ ejeetmient, ` 7 Hind, eh S A er eo 
"A notico of enhanéément given: to an’ eimig] 


Vol. 106) 


Berar Land Revenue Code—oonold, >. >- 


tenant by a certificated holder and manager of a 


Jagir village is not invalid simply because some of. 


his co-sharers do not agree that such a notice should 
be given.. 
: The mere issue of a notice of enhancement does 
not baran action for ejectment if that remedy is 
otherwise legally open to the landlord especially 
when the tenant after receiving the notice of en- 
hancement not only refuses to pay the enhanced rent 
but contests the landlord's title. N Dywast KONBI v. 
AMRULLASHA, 10 N. L, J, 253; A. I. R, 1928 Nag. 84 

* 813 


Bihar and Orissa Food Adulteratlon Act (Il of 

1919), ss. 3 (1), 14 (2)—‘Labelled’, ‘sealed’, 
~ meanings of—Sale of sealed tins—Power of Inspec- 
. tor to demand smaller quantities out of open tins— 

Adulteration of article—Conviction ‘of accused, 
. legality of—Prejudice. : 
: A Sanitary Inspector went to the accused's shop 
and found 15 tins of mustard oil exposed for sale. 
He demanded and got 24 chhataks of oil and fcund 
that the oil was highly adulterated. The accused 
was prosecuted for an offence under s.3 (1) of the 
Bihar and Orissa Food Adulteration Act of 1919. 
The accused pleaded that he had purchased the tins 


in a sealed condition and used to sell them in the’ 


same condition; _ 

Held, that the procedure adopted by the Inspector 
in not taking a full tin of ofl in its unopened con- 
dition was illegal and seriously prejudicial to the 
accused in view of the provisions of cl. (2) ofa. 14 
of the Act, and that the accused could not under the 
circumstances be convicted under s. 3 (1) of the Act. 
*The word ‘labelled’ ins. 14 (2) of the Act denotns a 
written slip of paper or a metal orany otherthing 
fixed or attached to articles of manufacture for the 
purpose of describing them or specifying their 
quality, ete, orthe name ofthe maker. Neither the 
word ‘labelled’ nor the word ‘sealed’ necessarily 
means thatthe article should contain the name of 
the manufacturer. All that is required is that it 
must be distinctive from which the maker or manu- 


facturer or the firm could be easily traced. Pat 
Esearor v, Sars Das MARWARI, 29 Or. L. J.75 587 


BII of lading. See Contraor Act, 1872, ss. 39, 94 ve 


Billof Lading Act (IX of 1856),s. 1—Contract 
-Act (IX of 1872), s3. 151, 152—Bill of Lading— 
~Protection clause—Consignee, whether bound. ; 
‘A consignee claiming goods under a Bill of Lading 

is bound by the terms in the Bill protecting the 

Shipping Oompany from loss in respect to those 

goods. It is not necessary that he should have ex- 

pressly authorised the consignor to accept the terms 
fin the Bill of Lading. 

.The Contract Act does not apply to carriage by 
sea, excludimg inland navigation. . 

It is competent @oa shipowner to protect himself 
by express contract from liability for the negligence 
of himself or his servants. B Bompay Steam NAYIGA- 
tion Oo. Lro. v. VASUDEY Basurao Kumar, 29 Bom. L. 
R. 1551; A. I. R. 1928 Bom. 5 470 


Bombay District Pollce Act (IV of 1890), s. 61 
-(0). See Or. P O.. 1898, ss. 236, 403 216 
Bombay Government Rules, rr. 9, 10. See Or. 
©. Oe, 1898,¢s. 21 209 


Bombay Land Revenue Code (Act V of 1879), . 
83.3 (9), 66,148—Use of agricultural land. for , 
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Bombay Land Revenue Oode-coneldy ve anae 
. building—Fine, whether leviable. with reference to 
- whole area—-‘Building site,’ meaning of— Adjacent," 
_ construction of—Section 148, whether applicable, .. . 


' Tke penalty leviable ûnder s. 66 of: the Bombay 
Land Revenue Code where-a ‘portion of land as- 
sessed or held for purposes of agriculture is used 
without the permission of the Collector for building 
purposes, isnot to be levied with reference to the 
whols plot but only with reference to “the area, 
actuelly used for building purposes and it would 
be a question of fact in each case what- area- hag 
been used for non-agricultural purposes. í 

What portion .of an area falls within the term 
‘building site’ is a.question.o? fact depending upon 
the circumstances of each case. . , 

The word ‘adjacent’ in the definition of the term 
‘building site’ in s. 3, cl. (9) of the Bombay Land Re- 
venus Code must be construed with reasonable limi- 
tations. f , Wa 

Section. 148 of the Bombay Land -Revenus Code 
is not applicable to fines levied under the provisions 
of 8. 66 of thé Code. B SECRETAEY OF STATE FoR INDIA, 
v. ABDUL Husen Dosast Gonwata, 29 Bom. L. R. 1350: 
A.I. R.1927 Bom. 601 = _ 239 


Bombay Local Boards Act (VI of 1923); ss. 35 
‘ (2) (b), 27—Election of new President—-Notice of 
` mezting—‘Circulation’ of notice by post, sufficiency 
.of—Wrongful dissolution .of meeting—Right of 

members to elect new Chairman—Members’ retiring 
“before meeting actually breaks, rights of—Decision. 

of Chairman, finality of. ; See 


Although it is the duty ofa Ohairman to preserve 


< order, conduct proceedings regularly,and take cara 


that the sense of the meeting is properly ascertained’ 
with regard to any question before it, he has no 
power to stop or adjourn a meeting at his own willy 
and if he purports to do. so, it is competent for the 
meeting to resolve to go on with the business for 
which it has been convened, and to appoint another 
Ohairman for that object. 

- Where a Chairman wrongfully dissolves a meeting, 
members who proceed to leave the meeting before 
it has really broken up and the Chairman has left the 
chair, do so at their peril and the remaining members 
are ertitled to proceed with the meeting and elect & 


-new Chairman, 


e 

The decisions ofa Ohairman are not necessarily 
final, and if on any important question he wrongly 
rules out a particular amendment, then it is open 
for tha Court to revise his decision and to hold if 
necessary that the resolution passed thereafter was 
irregular and not binding. a 

‘Oirzulation’ of notice of a meeting under s. 35 (2) 
(b) of the Bombay Local Boards Act may be effected 
by service through post. It is not necessary thata 
peon should be sent round to serve notice personally 
on every member. 

. Where a meeting has been properly convened and 
notices have been properly given, it is not left % 
the absolute and finil discretion of a Ohairmarf to 
decids whether in law the meeting has been properly 
convened or not. B Gopan NARAYAN KULKARNI v. 
Sayuuxsapea NINGAEPA ANGADI, 29 Bom. L. R.4325; 
AI. B. 1927 Bom 603 265 


Bombay Regulation yo 1827—Government of 

‘India Act, 1915 (5 & 6 Geo. V, e. 61), ss, 106, 180— 

i Revision. er eee 
e 


IH : 


e 
Bombay Regulatlén—coneld. 


“The very wide powers of revision of the Bombay 
High Court under Bombay Regulation II of 1827 
have heen saved inspite of the repeal of the Regula- 
tion, by ss. 106 and 130 of the Government of India 
Act. Butthey should be exercised only in special 
cases. B Bousay Steam Navigation Co, LTD. v. VasupRy 
BABURAO Kamat, 29 Bom. L, R. 1552; A. I. R. 1928 


Bom. - 470 
Bona fide purchaser, position of. See VENDOR AND 
PURCHASER é -519 


Burden of proof~-Acceptance of onus in trial Court 

—Objection at late stage, maintainability of. 

‘A party who accepts the onus on the issues as 
framed and allows the trial to proczed on that basis 
cannot be permitted ato subsequent stage of the case 
to contend thatthe onus was wrong:y thrown upon 
him. P C SECRETARY or STATE FOR INDIA. GIRJABAT, 
29 Bom. L. R. 1503; 53 M. L. J. 431; A. I. R. 1927 P. O. 
238; 39 M, L. T. 463; 46 O L. J. 420; 51 B. 957; 26 A. 
L. J. 32; 27 L. W.124; 54 I. A. 359; 32 O. W:N. 329 1 
- Whole evidence adduced—Question of onus, 

whether material. 

When the whole evidence isin, the question of 
onus of proof is merely academical. Pat MAHADEO 
Tar Marwari v. DALIP Narayan SINGE, I.L. T.40 5 
TE 
Burmese Buddhist Law—Budéhist monk—Pur- 

chasing and selling of property, legality of—Suit 

_ to enforce-purchase—Contract Act (IX of 1872), s. 28. 

A -Buddhist monk cannot engage in any trans- 
action in which silver is used and ae cannot engage 
in buying or selling. | 

Where a Buddhist monk who had barrowed Rs. 160 
and purchased a house brought a suit ‘to recover 
possession of the house : 

. Held, that the transaction was one forbidden by the 
personal law of the plaintiff and was, therefore, void 
under s. 23 of the Oontract Act anc that the plaintiff 
was not entitled to recover the house. RU Trza 
v. Ma E Grwe, 5 R. 626; A. I. R. 1928 Rang 3;1.1. T. 
40 Rang. 10 201 

Husband and wife—Desertion—Divorce— 

Forfeiture of husband's property—‘Virgin couple’, 

meaning of. < 

- Under the Burmese Buddhist Law although deser- 
tion by husband is a ground for acjudging divorce, 
it does not cause forfeiture to the wife of the whole 
of the property of “the husband joint or separate. 

But in view of the general rules of the Burniese 
Buddhist Law as regards the interest which the 
wife obtains in the husband's property at the time 
of the marrjpge the Court may award a reasonable 
share of the husband's property to the wife on her 
-divorce. 





[The meaning of ‘virgin spouse’ considered but not: 


decided.} P C Maunc PoNyunv.Ma Saw Tin, 46 O. 
L. J. 406; 53 M. L J. 425; A. I. R. i927 P.O. 234; 39 
eM L. T. 492: 6 Bur. L. J. 231;-82 C. W. N. 173; 5 R. 
-841; 54 I. A. 403 P. C. 17 


Calcutta Insolvency Rules, r. 5, See PRESIDRNOY . 


Taqwns Insonvency Act, 1909, ss. 6 (2) (0), 8 (1) 326 


C. P. Land Revenue Act (Ilof 1917), ss. 151, 
. 152—Pre-emption, claim to, enforceability of, in 
ex€cution proceedings. 
. Aclaim to pre-emption under sg. 151 of the O. P. 
Land Revenue Act isenforceable in execttion pro- 
ceedings and not by a separate suit. N Govinna v. 
“MURLIDHAR, 23 N, L, R. 141; 10 N. L. J.228; A. I. R. 
, 1928 Nag. 48 6 ; 170 
e 
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G. P. Land Revenue Aot—coneld, 


8,188 (2) (a) (¢)—Co-sharer. holding sir in 
severalty—Sale of share—Lambardar's right to 
recorer rent é an 
A co-proprietor selling his share to a third 
party and by becoming an occupancy tenant of sin, 
land held by him in severalty is the tenant of 
his vendee, and is, therefore, liable to pay rent ta’ 
the vendes and not to the lambardar. ‘. 

The Land Revenue Act makes the lambardar the 
landlord only in respect of snch land, asthe -body 
of the proprietors, whum he represents, is the lande 
lord of N Bart Banu v GANESH SINGH, 10 N. L. J. 167; 
23 N. L. R. 160; A I'R. 1928 Nag. 39 429 


C. P. Municipalities Act (li of 1922), s: 83 (2)— 
" Haisiyat-tax—Assessment— Matters to be considered 
— Exclusion of income-tax, insurance premia and 
house rent. ; 

The question of liability mentioned in s. &3 (2) of 
the ©. P. Municipalities Act is not the question of 
the amount fixed in respect of the liability but 
of a person's liability to pay the tax at all. 

According to the rules of Drug Municipality in 
assessing a person to haisiyat tax, his relative tax 
paying capacity, i.e., the circumstances, social position 
‘and the size of his family, must be considered. i 

Income-tax paid by an assessee must be wholly exs 
cluded from his gross income. Exclusions on ac- 
count of insurance premia and house rent are matters 
within the discretion of the Committee in the first 
instance or in appeal by the Deputy Commissioner or 
other officer entitled to hear it under law, to be 
decided on the facts of each case. N MOHAMMAD HAMID, 
v. MUNICIPAL COMMITTEE, Drug, 23N. L. R. 161; A.J, 





` R. 1928 Nag. 71 397 


C. P. Tenancy Act (l of 1920), 8. G2—Acquisition | 
` of portion of holding by Government--Omission 
` of tenantto apply for reduction of rent—Tenant, 

whether liable for full rent.~ 

Failure on the part of a tenant, a portion of whose 
holding has been acquired under the Land Acquisi-° 
tion Act, to apply under s 8&2 of the O. P. Tenancy 
Act for reduction of rent is not a ground for passing 
a decree against him for the whole rent especially 
where itis admitted that the whole rent is not, in’ 
reality, leviable from him in view of the diminu- 
tion of the holding. N SapasHEo RAMJI BENDE v.. 


GOPALA PATIL 665 
Chit fund—Security bond. See TRANSFER oF Pro- 
< PERTY Act, 1882, s. 100 508 


Chota Nagpur Tenancy Act (VI of 1908), ss. 
46,47 —House and homestead forming part of 
raiyati holding whether saleable. 

The house and homestead of an insolvent in which 
he holds a raiyati-interest cannot be sold in insol- 
vency proceedings in viegy of the provisions of s. 47 
ofthe Chota Nagpur Tenancy Act, Pat Kamakura 
NARAIN SINGH v. Ramsaran Lat, 8 P. L. T. 669; A. I.. 
R. 1927 Pat.353 | 298 
: —ss. 139, 213, 214, 258—Suit to set 

aside decree and sale for fraud, whether maintain- 

able. 

The jurisdiction of a Civil Court to entertain a suit 
for setting aside an execution sale for fraud in 
publishing. or conducting a sale is barred undei®s. 258 , 
of the Chota Nagpur Tenancy Act. e, 6 ° 

Section 258 of the Chota. Nagpur .Tenancy Act 
contemplates that a decree passed under s. 139 can 
pe questioned ‘in a suit on the ground of fraud in 
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obtaining the decree. Pat Gosain Das BAISHNAB Y, 
Gora Sinau, 8 P. L. T. 688; A, I. R. 1927 Pat. 382 
430 


8. 208—Sale under rent-decree—Rights of 
purchaser. 

A sale under s. 208 of the Chota Nagpur Tenancy 
Act can only pass the interest of the judgment- 
debtor inthe tenancy in respect of which the rent 
decree is passed. Pat Dwarka Nata KARMAKAR v. 


Jasona Devi 563 
——— 88. 213, 244. See Cuota Nagpur TENANOY 
Act, 1908, ss, 139, 213, 214, 258 430 


Civi] Procedure Code (Act V of 1908), ss. 2, 47, 
115—Stay of execution—Order for security— 
-Appeal—Security bond, acceptance of, without notice 
to decree-holder, legality of. : ; 

An order for security to stay execution isnot an 
order determining any rights of the parties. It is 
neither an order under s. 47 nor is it a decree within 
the meaning of s 2, Oivil Procedure Code, and is, 
therefore, not appealable. h 
“A Court should give notice to the decree-holder of 
the security bond filed by the judgment-debtor and 
should not accept it without enquiring into the ob- 
jections of the decree-holder. L Onaranst LAL v. RAJA 
Ram 390 


S. 10—Suit for dissolution of parinership— 
Pendency of appeal—Second swit for recovery of 
money received by .defendant, trial of, whether 
should be stayed, 

A suit for dissolution of partnership was dismissed 
bya Sub-Court on the ground that there was no 
partnership till a particular time. Pending an appeal 
to the District Court the plaintiff sued in the Dis- 
trict Munsif's Court to recover certain sums of money 
as having been received by the defendant which 
ought to be paid tohim. On an application by the 
defendant for stay of trial of the suit in the Munsif's 
Court pending the disposal of the appeal in.the Dis- 
trict Court : 

Held, that there was no possibility ofa conflict of 
decrees, as the main questions in the two suits were 
different and that there was no necessity for stay 
of thesacond suit. M Manrvam Gopi NARAPPA Natou 
v. PAPUDESU NARAYANASWAMI NAIDU 661 


s. 11—-Suit for building on basis of sale-deed 
—Title found against—Subsequent suit for site of 
building on same title—Res judicata. 

The plaintiff who had purchased a house and the 
site of a house under a sale-deed sued for possession 
of the materials of the house. His title was denied 
by the defendant and the question was decided 

“against him. He subsequently sued for possession 

of the house site on the basis of the same sale- 
dead : e j b 

Held, that th@ subsequent suit was barred by 
res judicata inasmuch as the plaintiff was bound by 
the decision on the question of title in the previous 
suit. N PAIKU v. KAMALJI €61 


8.16—Suit for mesne profits of immoveable 
property situate outside British India, whether 
triakle in -British India—Tests—Jurisdiction of 
Courts. 
“*Thdigh¢h8 Oivil Procedure Oode does not forbid 
the iastitution óf a suitin British India even if it 
inyolves an adjudication regarding plaintiff's title to 
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immoveable proporty outside British India, yet 
under general principles of law ‘Courts in British 
India should refuse to entertain suits in which an 
estate in land in a foreign country or a right annexed. 
to such an estate is claimed. 

This principle does notapply to suits for mesne 
profits where no question of title is involved and the 
decree can effectually be enforced by the personal 
obedience of the defendant within the jurisdiction of 
the trial Court. N YADEO GHIRNIKAR v. .KRISHNAJT 
Dorze, 23 N. L. R. 170; 10 N. L.J. 282; A. I. R. 1928 
Nag. £6 i 7 


————— 8. 22—Transfer of  suit—Principles— 
Right of plaintif to choose forum—Delay in 
mcking application, effect of—Time taken to revoke 
lecve, whether can be excused, 

On an application by the defendant for transfer: of 
a suit under s. 22, Civil Procedure Code, to another 
Court, considerations of convenience should not 
outweigh. the cardinal principle thatit isthe right 
of the plaintiff as arbiter lites to choose his own 
forum. 

In asuit by an endorses of a pro-note inthe Smalt 
Cause Court, Madras, with leave of Court, the time 
taken by the: defendant in proceedings to revoke the 
leave cannot be taken into account in considering 
whether a subsequent application by the defendant, 
to transfer the suit to the file of some other Court 
on the ground of convenience was made “at the 
earliast possible opportunity.” M Pratap SIMBA Rasa 
SAHEB v. SRINIVASA GOPALAOHARTAR, (1927) M. W. N. 
607; 39 M. L. T. 401; A. T. R. 1928 Mad. 15 870 


ss. 22, 23, 151—Transfer of case— 


Plaintiff's right to choose forum—Grounds for . 


transfer. i 

The plaintiff has aright to choose the forum for 
his action and a very strong oase must be made out by 
the dafendant before the plaintiff can be deprived of 
that right. In deciding whether a suit should or 
should not be transferred it is not merely the cone 
venience of the defendant that has to be considered 
but she plaintiff's convenience should also be borne 
in mind. L RUOHI RAM v. SARAB Narain Sean 869 


S.. 34 (2)—Future interest, disallowance of 

—Duty of Court to state reasons. 

A Judge is not relieved of the necessity of giving 
reasons for disallowing interest @pendente lite by 
B. 34 (2) of the Civil Procedure Code, and in normal 
cases it is highly desirable that a Judge should 
give his reasons for disallowing such interest. f 

The sole objəct of enacting the section is to pre- 
vent a separate suit being brought for fufure interest 
when the connected judgment:and decree are silent 
on the point. N MCHAMMAD ABDUL BATTAR v. UMRAOBI 

: 3 270 
s. 39—Hzecution of decree—Transmission 
of decree—Ministerial act--Power of Court trans-, 
mitting decree to add legal representatives and 

leave question of limitation to` be decided y 

Executing Court. , 

An order in execution which determines the ques- 
tion of ths right of a judgmant-debtor to have the 
decision of the Court on the contentions raised by 
him is appsalable. f 

An order transmitting a decree for execution to` 
another Court is a ministerial act and could rightly 
bs mids er parte. The @ransmitting Oourt bas also, 
power to allow execution against the legal repro- 
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sentatives- of a .judgment-debtor end transfer the 
“ decree for execution without giving any notice ‘to 
hem -leaving them to raise the objections on 
the score of limitation in that Court; and the mere 
tact that notice was given and objections were raised 
cannot affect the power of the Court to act in the 
game way. R NACHIMA ACHIV. SUREAMONIAN CHETTY, 
6 Bur. L. J. 225; 5 R. 775; A, I.R, 1988.Rang, 40 857 
UD 6.47 fit 








> See Bencal Trwanoy Act, 1885,s.173 (3) - 561 
; See Orvit PRoogpure Core, 1908, és, 2,47,115 890 
q- See MALABAR Law NI ta 230 
s 8.47~-Decree declaring charge in favour 


“lof deféndant—Charge, whether can be enforced in 
 execution—Separate suit, maintainability of. ` 
“A mere declaration ina decree that the property in 
respect of which a decree ig: given to the plaintiff is 
subject toa charge for a named sum in favour of 
the defendant by itself would not entitle the parties 
to work out their mortgage rights in execution. 
“In a suit for partition by a.Hindu co-parcener, 
to which a purchaser of one of the items in execution 
of a.money. decree was -a party the Court passed a 
decree directing that the property should be divided 
{nto 3 shares subject to the payment dy the plaintiff of 
Š sum of money which the alienee defendant had 
paid to discharge a binding mortgage on the pro- 
perty. The purchaser resisted delivery of possession 
except on payment of the amount for which the 
gharge was declared. Thereupon the plaintiff brought 
B suit for possession on payment of the amount: 

- Held, that the suit for. possession was not barred 
by_s. 47, Civil Procedure Code, M Suppayvan PILLAI 
y, LAKSHMANA PATTAR ee 507 


~8. 47—Execution of decrez—Objection by 
., transferee of judgment-debtor—Apveal, competency 





- OF 

: Where the objectors to the execution cfa decree 
are transferees of the rights of the judgment- 
debtors, they are entitled to appeal as representatives 
of the judgment-debtors from the order disposing 
of their objection even though they were no parties 
to the suit in which the decree was passed. L 
GANESHILAL v. SHEO SINGH-NIHAL SINaH, 9 Lah. L.J. 


566 826 
———— 5, 47— Limitation Act (IX of 1908), Sch. I, 
- Arts. 160, 181—Decree providing for sale of pro- 
- perties in pasticular order—Sale contrary to 

direction—A pplication to set aside sale—Limitation. 
‘An application to set aside an execution sale on 
the ground that it was held in ccntravention of a 
direction in the decree that the properties should 
be sold in a® certain order, falls under s. 47 of the 
Givil- Procedure Code and is governed by Art. 166 oft 
Seh. I of the Limitation ‘Act and not by Art. 181. M 
AMMAKUTTI ACHI v. DORAISWAMI Irzr, A. I. R, 1928 
Mad. 140 | . : -~ 242 


S. 47—Plaint—Matter determinable in 
‘execution proceedings’ and “not by regular suit— 
‘Duty of Courtto return plaint io be presented to 
Fxecution Court. f 
-Wherea matter which ought to have been laid in 

execution proceedings under s. 47, Civil Procedure 

Code,,is brought up in a regular suit and the 

plaintiff asks the plaint to be treated asa proceed- 

ing under s. 47, Civil Procedure Code, the plaint 
i t ing presented as an 

application in exéehtion pifesedings in a proper 
Me é si 
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Civil Procedure Cotle-1908—tontd, -7 -2-315 
Oourt. O TALUKDAR Kuan v, KEAIRULNISBA, 4 ‘0. We 
N. 1045; A. I R. 1928 Oudh38 2 `- “133 





8, 60 (9)—House of agriculturist—Exemption 
"from attachment—Burden of proof—‘A griculnirist,' 
‘definition of—-Zemindars, whether agriculturists-— 
- Presumption. he ` : eck 
- A person whose main source of income is zemindartd 
land and who does not himself oarry on cultivation 
is not an ‘agriculturist’ within the meaning of s. 60 (¢) 
af the Code of Civil Procedure. < 

The party who alleges himself to be an agricul- 


` turist must prove that he earns his livelihood wholly 


or principally by agriculture, or that he ordinarily 
engages personally in agricultural labour. eh, 
- An agriculturist whose house is protected from 
attachment and sale bys. 60 (c) of the Code must be 
an agriculturist belonging to the class of persons 
who are ordinarily designated ng agriculturists, that 
ig, whose principal source of livelihood is by cultivae 
tion. Cultivation toa certain extent may be carried 
on by most zemindars but: their houses cannot on 
that account be designated aa agriculturists’ houses, 
- Even ifa person is bothan agricultyrist .and a 
zemindar, the burden of proving that a house in dis- 
pute is.strictly of the, nature contemplated by s. 60, 
(c) of the Code’ is on the person who alleges it. _- 

. There is no presumption that a zemindar is an 
agriculturist. The presumption is just the other way 
and a zemindar must be taken to be a zemindar 
unless his main source of income is proved to be from 
cultivation. A Bacuan SINGH v. BEIKA Sıxan, L R. 8 
A. 229 Rev; A. I. R.1927 All. 601 © 49 


~ S. 60 (1) (¢)--'Agriculturist’, meaning of—' 

Agriculturists of Punjab by virtue of special notis 
| fication, whether within the term.. : 

The term ‘agriculturist’ as used ins, 60, Civil Pro- 
cedure Code, meansa person whose main source of 
income is actual ‘cultivation or tillage of land and the 
protection afforded by s. 60 (1) (e) does not necessarily 
extend to persons who are merely agrioulturists by 
virtue of notifications issued by the Local Governs 
ment under some special Act, e. 9., the Punjab Aliena- 
tion of Land Act, L ABDULLAH v. ANJUMAN DEHI oF 
Mouza Barrar f 45 


- S. 73—-Rateable distribution—Money paid 

by defendant to avoid attachment before judgment 
-—Attachment by other creditors, effect of—Plaintiff's 
-Tight to. entire amount, 





his success and cannot pass 


who pays iti 
or tọ any persons who claim under him. ad 


A instituted’ a suit against B and applied for 


was Panga in a wrong 

urnish security, 
; ] into Court. B, 
however, paid the money into Court.and did not 


Sale : con- 
test the suit. Various creditors of Battached this money 
in Court before A obtained “his decreé,” and- the 


Held, that the. money -havin been pai 
satisfaction of A's claim in order to adik a ees 
ment before judgment, A was entitled *te ha hs 
paid out to him on an application without taking out 
execution of ‘his decree and the other Attaching credia ` 
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tors were not entitled to rateable distribution. R 
MANGANLAL PARBHURAM v, Aziz Hagen KARIM, A, I, ‘R! 
1927 Rang. 278;5 R. 753 `) | a a 2 A 
fe 88. 73, 115—Order under s. 73 Revision 
Interference. . 
«.The High Oourt will not 
with an order for rateable distribution under s. 73 
of the Civil Procedure Code unless it. is obviously 
. wrong. M AnAGANAN OHETTIAR v. RAMANATHAN CHET- 
THAR, (1927) M- W. N. 795; A. I. R. 1927 Mad. 1030 ' 
uae cite ah es JIR ea 
8. 73, O. XXI, r. 52—Partnership action— 
~ Assets, distribution of —Procedure—Charging orders, 
= validity of—Rateable distribution, - 
In the case of a partnership.the liability of the 
partners is unlimited. Itcannot be restricted to the 
partnership assets and, there is no reason why ina 
Buit for dissolution of partnership, creditors :of the 
firm should be compelled: to await the result of a 
partnership account between the partners before they 
are allowed to obtain satisfaction of their decree out 
of the partnership assets. 


Gate es 


tza 





- Ina suit for dissolution of partnership all the | 


liabilities of the partnership should be first paid off 
in full, the costs of all parties should next be paid off 
in fulland the balance of-the assets, if any, should 
be divided between the partners. 

” Where notices under O. XXI, r. 52o the Civil 
Procedure Code, are served on the Receiver in a 
partnership action and in pursuance of a garnishee 
or other order of the Court he pays in the emount 
in respect of any such notice into the Sheriff's office, 
all execution creditors whose attachments are regis- 
fered in the Negative Book of the Prothonotary before 
the realization of the assets by the Sheriff would be 
entitled to pro rata distribution. In case the property 
in the custody Court has been attached at the instance 
of different Courts the custody Court would sek to 
sitisfy such attachments not pro rata, butin order of 
time, sending the moneys to the first attaching Court 
first, the balance to the second and-so on. 

. There is no warrant in the Code of Civil Procedure 
for the practice introduced in the Bombay High Court 
of making charging orders at the instance of creditors 
in a partnership action. The charging orders obtained 
in these proceedings are not equivalent to notices 
under O..XXI,r. 52 ofthe Civil Procedure Code. In 
such cases the provisions, of O: XXI, r. 52, should be 
given effect to. B NENSUKHGAYRI v. RAJABALLY MULLA 
fe KADAR, 29 Bom. L. R. 689; A. 1. R. 1927 non 
405 18 


————— 8. 92—Sanction by Collector of suit for cer- 
‘tain reliefs—Institution of suit with additional 
prayers—Suit, whether bad. 

Certain: worshippers applied for and obtained the 
sanction, of the Collector under s. 92, Civil Procedure 

Code, for. the igstitution of a suit against a trustee for 


a scheme and for certain specified reliefs. The plaint - 


when filed included a prayer for rendering of 
accounts for. which sanction had not been given but 
the said prayer was subsequently withdrawn: A 


Held, that the suit®was not bad in toto though the _ 


extra relief not covered by the sanction could not be 
granted. .- À a Me remy T 

- | The reliefs mentioned in s. 92 of the Civil Procedure 
*Code aye®not mutually exclusive and a suit is not 
bad merely because some additional reliefs which 


are incidental to the main relief for-which. sanction ` 
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iaterfere in revision, 
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has been granted are also included ‘in the’ plaint, M 
DevrRAMANUJACHARYULU V. ALAPATI SRIRAMULU, (1927} 
M. W. N. 759; 26 L. W. 581; A. I. R. 1927 Mad. 1033 
: ; ; . 134 
~~~ $, 92—Scheme—Provision for liberty t . 
ply’ for directions or alterations, hethen ala 
~ vires. < Nk, a a 
In a scheme settlea by the Court under s. 92 of 





. the Civil Procedure Odde the reservation by the 


Court toa person or persons of liberty to a 
a relief which will come within s. 92 of NYAN 
is ultra vires; but if such reservation does not 
offend, in this way or against any other provision of 
law it may be useful or advisable for carrying out 
the provisions of the scheme already framed and 
would be intra vires, M V#ERARAGHAVAOHARIAR 2, 
ApvooaTe-GENERAL oF Mapras, (1927) M. W. N. 816; 39 
M. L. T. 422: 26 L. W. 728; A. I. R. 1927 Mad, 1073: 
53M. L. J. 792. 665 
——_———= 5, 92-—-Scheme suit—Sanction. obtainec 
< Advocate:General suppressing prior refusal e Tom 
, lector, effect af—Small temple in management of 
archakas—No proof of mismanagement or misap- 
' propriation-—-Scheme, whether necessary, 
- The. mere fact that a suit is filed for a ‘scheme 
on an exv parte sanction by the Advocate-General 
is not by itself a ground for a scheme being framed 
< Where an application was made to the Collector 
for sanction to file a suit under 8. 92, Civil Pro- 
cedure Code and sanction was refused -by the Cols 
lector but the plaintiffs without bringing this fact 
to the notice of the Advocate-General obtained an ea 
Pana that. thi wo ld N ; 4 
Teld, that this would not affect the righ 
pleintifis to sue though it might be taken ae ue 
count in considering the bona fides of the petitioners 
-A Court is not bound to frame a scheme’ for 
management where there is no proof of mismanage- 
ment or misappropriation by the persons managing 
the trust and it is not in the interesta of the en- 
dowment that any scheme should be framed for its 
management, M GurunapHan YOGI v, RAGHAVAYYA 
a h 375 . 
~ 8, 92—Suit for. possession by tru i 
trespasser —Sanction, whether ier. nee agama, 


` Section 92 of the Civil Procedure Code has refer 


ence to those cases, and those cases alone, wher 


- there is an-allegasion of breach of any express cr con 


structive trust created for public or charitable pure 
poses or where the direction of the trust is deemed 
necessary for the administration of any such trust. 


< It has no application -to suits wherg the plaintiff 


claims possession of an endowed property on, the 


_ allegation that he is the duly appointed trustae and 


that the defendant is a trespasser. A GANGA 
v. Rau Cmanpea, 25 A.L. J. 902; A-L R. 1998 All sy 


——— 8.99. See Contract Act, 1872, s, 251 rer 


—— 8, 100—Second appeal—Failure to rai ae 
sumption of fact, whether ground for interene 
—Presumption of fact and mere inference, distihetion 
between—Deeds— Presumption of voluntary execu- 
tion—Evidence Act (I of 1872), 3. 11h. * i 
There is a presumption of fact that a d8cument 

signed by a person was voluntarily signed by him 

and failure of the lower Court to invoke a presump-* 
tion of fact of this king is a ground for second appéal,” 
‘Per Ashworth, J.~-The distinction between ~a mere 
E : 
e 
e 


a 
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{nferonce and: a presumption of fact is that a pres 
dumption of fact is an inference drawn under s. 114 
of the Evidence Act. A presumption of fact would 
als) include anything that in English Law would 
rank as a presumption of law. A SITA Raw v. Nanku, 
25 A. L. J. 833; A. I R. 1928 All. 16; I. L. T. 40 oe 


==- $. 100, O. XXVI, r. 10—Irregular report of -` 





- Commissionen—Both sides relying upon report in 
| trial Court—Appellate Court's power to discard ree 

port—Defect of procedure—Second appeal—Interfer- 
. ence, 

Where both sides proceeded-in the trial Court to 
rely on the evidence of witnesses taxen before the 
Court as well as before a Commissioner, it is not open 
to the Appellate Court todiscard the evidence taken 
before the Commissioner on the ground that the 
Oommissioner’s report does not strictly comply with 
the requirements of O. XXVI, r..10 of the Civil 
Procedure Code. ; 
` A defect ọf procedure which has materially affect- 
ed the merits of a case is a ground for inter- 
ference under s 100 of the Civil Provedure Code. G 
Samenpra Nath MAHATA v. SATISH OHANDTA BHATTA- 
GHARJER, 46 O. L. J. 558; A. I. R. 1928 Cal. 136 841 


———- 5.109-—Appeal to Privy Council—Redemp- 
tion decree—Extension of time by Appellate Court 
—Appellate decree, whether one of reversal. 

“A decree of a High Court affirming a decree for 

redemption passed by a lower Oourt Joes not cease 

to be a decree of affirmance simply kecause a new 
date for redemption was fixed by tke High Court 
and interest at the bond rate was made to run from 
the expiry of the date fixed by the lower Oourt till 
the date fixed by the High Oourt. P Manapzo Lan 

Marwari v. DALIP Narayan BINGH, I. L.T. 40 ee 

$3. 109,110—Duty of High Tourt to deter- 

mine whether point of law is substantial. r 
“In dealing with an application for leave to appeal 
to the Privy Council although it is n> part of the 
duty of the High Court to prejudge the case on the 
merits, yet at the same time it is the duty of the 

High Court under the provisions of s. 110 of the 





` Oivil Procedure Code to determine where a point 


of law arises for discussion on appeal zo His Majesty 


in Council whether there is any substance in that ` 


point. In order to entitle the appellant to appeal 
there must be not merely a question of law buta 
substantial question of law in the appeal which it is 
sought to prefer to His’ Majesty in Council. P Hrra 
BIBI v. LAcHMI NARAYAN 362 


ss, 1Q9, 110—Riparian owners, dispute be- 
tween, as to right to water—Question of mized law 
and fact—Valuation of claim for appeal to Privy 

Council—Principles, 

Asa rule the majority of cases be:ween riparian 
owners as tothe right to water in a channel give 
rise to questions oflaw or at all events to mixed 
questions of law and fact. 

Th® second paragraph of s. 110 of the Civil 
Procedare Code relates not only to claims to 
property of Rs. 10,000 in value but to ques- 
tions respecting property of the like amount 
and that epart of the section was introcuced to cover 
claims relating to property of considerable value 
where the actual value of the relief claimed can only 
with difficulty be assessed, for instance, in cases 
where an injunction is sought regarding dealings 
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with_certain valuable property orin a case where 
the rights of irrigation are sought by one side and 
deniéd by the other in the case of a village of very 
considerable area. Pat DHULHIN Snyam SUNDER KURR 
v. BIBI QASIMAN 538 


8. 110—"“Substantial question of law," mean 
ing of—Findings based on inferences, whether ine 
volve substantial question of law. 

The term “substantial question of law" in s. 110 
of the Civil Procedure Code merely means a question 
of substantial importance as between the parties to 
the case. It does not imply a substantial question of 
law of general importance. 

A finding of fact does not necessarily involve a 
question of law merely because it is based to some 
extent on inferences drawn from other facts. N Raman 
Loput v. Inpras SINGH, 23 N. L. R. 156; A.I. R. 1928 
Nag. 76 366 


$.110—"“Substantial question of law," whee 

ther covers question between parties. 
The phrase “substantial question of law” ins, 110 
of the Civil Procedure Code means a substantial 


- question of law as between the parties to the pro- 


ceedings and not merely one of general importance. 

N V. N. DATAR v. S. L. MAHAJAN 53 

—— 8 115. See O. P. O., 1908, ss. 2, 47, 115 
89 


0 
—— 8.115. See O. P. O., 1908, ss. 73,115 208 
s. 115. See O. P. O., 1908, O. XXI; r. 89 








-s  115—Interlocutory ` order—Revision— 

Powers of interference 

A High Court may interfere in revision against 
an interlocutory order where matters of principle or 
jurisdiction are involved. N RAMCHANDRARAO v, MAYA- 
RAM : | 57 
——— 8. 115—Madras District Municipalities Act 

(V of 1920)—Rules for conduct of Elections, rr. 14, 

15, 17—Interpretation of rules by Election Court— 

Interference by High Court. 

Where an election Judge acting under the Madras 
District Municipalities Act, by interpreting rr. 14, 15 
and 17 of the Rules for the conduct of elections, 
found that certain ballot papers had been improperly 
rejected by the returning officer : 

Held, that the High Court would not interfere in 
revision even if the finding of the Judge that the 
ballot papers were improperly rejected was wrong 
inasmuch as he had jurisdiction to interpret the 
rules. M KoPPULA SUBBIAH v. THAMMANA MANIKKAM, 
39 M. L. T. 654; A. I. R. 1928 Mad. 199 398 


——— $.115—Punjab Courts Act (VI of 1918), s. 44 
‘—Revision——FErroneous decision in law, whether 
ground for revision. 

Where a Court has jurisdiction to determine a 
question it cannot be said to have aqted illegally or 
with material irregularity be€ause it has com@ to an 
erroneous decision either in fact or in Ñw; nor is the 
fact that in coming to the decision it relied upon 
the principles of an Act which was not in force in 
the Province a ground for interference in revision, 
L Sant SINGH v. MUBARAK SINGE, 29°P. L. R. 42; 10 Lah. 
L. J. 51 901 

S.115—Real point in case not decided—Revi- 

sion. ° 

The failure on the part of a Oourt to take potiee 
of the real point in the case and to give a decision 
on it is a material irregularity justifying interference 
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dn revision, L Szorstary of Srars ror INDIA » 
‘Surry Hast Barua Fazau DIN, I. L. T, 40 Lah. 20 


8. 115—Revision—Error of law—Interfer- 


ence. . 

Section 115 of the Civil Procedure Code applies to 
jurisdiction slone, the irregular exercise or non- 
exercise of it, or the illegal assumption ofit. The 
section is not directed against conclusions oflaw or 
fact'in which the question of jurisdiction is not in- 
volved. CG Nawas BAHADUR oF MuRsHIDABAD v. BuuP- 
ENDRA NARAIN SINHA, 46 O. L J. 527 851 


$. 115—Valid partial award—Refusal of 
Court to ‘pase decree—Revision—Interference— 
emia , meaning of—Revision of interlocutory 
order, $ 

Oertain arbitrators who were authorised ta make 
separate awards from time totime in a partition 
“suit, refused to act after making an award as to 
“some of the matters in dispute and the. Court refused 
to pass a ‘decree on the basis of the award on the 
-ground. that the award was partial. One of the 
Eb applied to the High Court for revision Df this 
‘order: ` : 

Held, per Cuming, J: (Roy, J., dissenting)—That 
the High Court had no jurisdiction to interfere: under 
‘gs. 115, Civil Procedure Oode, inasmuch as the lower 
Court had not in any way refused to exercise its 
“jurisdiction or acted illegally or with material 
irregularity in the exercise of its jurisdiction, even 
‘though it might have committed an error of law or 
fact; and that the High Court should: not interfere in 
any case as the order was only an interlocutory ane. 

-Per Roy, J.—Inasmuch as there had been an 
-effective award, the Subordinate Judge. had no juris- 
-diction to deal with the properties concerned, and the 
case was a fit one for interference in revision. 

A High Court has power to interfere in revision 
with interlocutory orders where great hardship 
may otherwise result to the parties. OC Asim KRISHNA 
Dep v, SAILESH CHANDRA GHOSH 93 


———- 8, 115, O, XXIII, r. 1—Permission ta with- 
draw suit--No reasons given—Material irregularity 

— Revision. 

For a Court to invoke .O. XXIII, r. 1, Oivil Pro- 
‘cedure Code. without giving any reason amounts to 
-a material irregularity in exercising jurisdiction and 
its order can be set asidein revision. A KAMTA SINGH 
v. BHAGWANDAS, 25 A. L. J. 943; A. I. R. 1928 All 98 31 

4 





——— s.-115, 0. XXVI, rr. 1, 4, 6; 8—Order allow-* 


ing party to be examined on commission— Revision 
© —Interference with discretion—Evidence on com. 
. mission, whether should necessarily go in—Procedure 
where party is able to attend Court on day of hear- 
ing—Befendant plead®ng counter-claim—Examina- 
tion on comm®ssion. i 
“Where a Court is satisfied under r. 1 of O XXVI 
of the Civil Procedure Code that a person is sick and 
unable toattend Court, and has exercised its dis- 
cretion as to whether in those circumstances a Com- 
mission should issue and has issued a Commision, 
that discretion cannot be revised under s. 115 of the 
Code even if the judgment of the lower Court is not 
esatisfactor. _ 
The Mere fact that a commission has been ordered 


for the examination of a witness is no reason what- . 


ever for any one to look at it unless it is found that at 


GENERAL INDEX, = *, 
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‘the time of the hearing, sickness or infirmity or other 


ment -in accordance with the 


928 


reason prevents the witness from giving his evidence 
in the ordinary way. , 

_ Order XXVI, r.8 of the Civil Procedure Code js ag 
anes a rule of procedure in the Moffusil as anywhere 
else. < 

Even although a person's defence consists of an 
equitable counter-claim.it is just that he should be 
examined on Commission if he is too ill to attend in 
Court to give his evidence. © PHaninpra KRISHNA 
Derr v. Promataa Natu Maria, 32 O. W. N.128 880 


8,141, O. XXXVIII, rr. 5, 6-—Winding up of 
Company—Attachment before judgment by Liqui- 
dation Court, validity, .of—Attachment before 
judgment of property in another District—Procedure 
for attachment before judgment—Defendant likely 
to dispose of property, whether ground for attach- 
ment, ' 


- Proceedings under the Compapies Act are pro- 
ceedings in a Court of civil jurisdiction within the 
‘meaning of s. 141, .Civil Procedure Code, and a 
Liquidation Court has, therefore, in a proper case 
power to make an order of attachment before judg- 
provisions of O, 
XXXVI, r. 5, Civil Procedure Code. KSE 

Under the Civil Procedure Code as amended in 1908 
the jurisdiction cf Courts to act under O. XXXVIII, 
rr 5 and 6 has been very much extended and a 
Court can now attach before 
situate beyond its local limits. 

The'jurisdiction of Courts in attaching property 





judgment. property 


before judgment is of an extraordinary nature and 


must be very sparingly exercised. In such cases the 
“Court proceeds to attach the property of the defend- 
ant before the respective rights of the parties are 
determined and it is absolutely necessary that in exer- 
cising these powers Courts should strictly adhere to 
‘the procedure laid down in the Code. Before an order 
of attachment of property before judgment is paseed 
the Court should issue notice to the opposite party 
calling upon him to furnish security for satisfying 
any decres that may eventually be passed against 
him or to show cause why he should not furnish. 
security and it is only when he has appeared and 
failed to furnish security or show cause, that the 
Court can pass an order under O. XXXVIII, r. 6 of 
the Code attaching his property. : 

The provisions of O. XXXVAL, r.5 of the Code 
can only be invoked ifthe Court is satisfied that 
the respondent is about to dispose of the whole or 
any part of his property. A vague and an indefi- 
nite allegation that he is likely to gispose of hig 
property is wholly insufficient to justify an order for 
attachment of property before judgment. L Kanenr 
Ram v. HINDUSTAN NATIONAL BANK, Lrp 3 808 

s. 151. See O1vin Procepure Cope, 1908, 

s3 22,23, 151 869 


—— 8.151, 0.1X, r. 13, O. XLI, r. 23—Ex parte 
decree—Appeal—Cause for non-appeara~ece— 
Remand— Inherent powers, i 

“When a suit has been decided ex parte the re- 

medy by way of appeal from the ex parte ‘decree ag 

well as the remedy by way of applicatiog under 

O. IX, r. 13 ofthe Oivil Procedure Code are both 

open tothe person against whom the decision wag 

passed. i : s 
As a- broad propositæn it is not correct to say that 

in a case in which an ex parte decree has been 

. © 
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assed and the aggrieved party has not availed of 
The remedy by Gra OF Ka pp I An under O. IX, 
“yp. 13, Civil Procedure Odde;--he is precluded from 
raising the question of propriety of the refusal to 
‘adjourn his case in the appeal which he prefers 
from: the ex parte decree itself. 

An Appellate Courthas general powers of remand 
‘under s. 151, Oivil Procedure Code, and its powers 
“are not restricted to’ the cases specifed in O. XLI, 
y.23 of the Coda. © QNANENDRA Monan BHADURY v. 
“PRAFULLANANDA -Goswamt, 32 O. W. N. 101 542 


= 8.151, O.XLI, r. 23—Suit to cancel deed 
of gift—Dismissal of suit without deciding necessary 
`. question of fact—Remand—Limitation Act (IX of 
© 1908), Sch. I, Art. 91—Limitation—Accrual of cause 
` of action. | 
Where a trial Court dismissed a suit to cancel a 
“deed of gift as time-barred under Art. 91 of the 
Limitation Act without considering the question 
„when the facts entitling the plaintif to have the 
dostrument cancelled became known tohim: 
-, Held, that the decision must be obliterated and the 
atrial Court directed to decide the issue. O TrrBHUWAN 
DAT v. SOMESHAR Dat’ 903 


(i. 8,151, O. XLI, rr. 23, 25—Remand under 
» s. 151, when permissible—Nature of remand, 
determination of—Order for refurd of Court-fee, 
: presumption from—Case not decided on preliminary 
=" ‘point—Remand, legality of. 
< A-remand is permissible under s.151, Civil Pro- 
.cedure Code,- but recourse should be had to this 
gection only in very exceptional cases. : 
` A remand cannot be construed tc be one under 
gp, 151, Civil Procedure Oode, simply because the 
‘Court has failed to express that the -emand is under 
‘y. 23 or r, 25 of Ọ. XLI of the Civil Procedure Code. 
` Where a remand order is accompanied by an order 
‘for refund of .Court-fee, the remand should be con- 
sidered to bẹ one under r. 23, O. XLI, Civil Pro- 
cedure Code. : j 
_ Where a suit has not been disposed of by the trial 
Court ona preliminary point but has been decreed 
after recording and considering the evidence produced 
“by both the parties, a remand under O. XLI, r. 23, 
‘Civil Procedure Oode, is incompetert. L SAHIBJI v. 
‘Mowaumap Sarwar Kuan, 9 Lah. L. J. 543; A. L R. 
"1928 Lah, 116 842 


t= 8.151, scope of Ex parte decree against 
< minor without appointing guardian—Decree declared 
` void—Power of Court to restore suit. 

> Where an ex parte decree obtained against a minor 
without appojiating a guardian is declared void at 
the instance of the minor, the Court which passed 
the decree has inherent power to restore the suit to 
the file and to proceed with its trial from the 
beginning. 

c Where there are direct provisions of the law by 
which justice can be attained and injustice avoided, 
s. 151, Civil Procedure Code, naturally has no applica- 
tion.¢ It applies only when there are Cirect provisions 
of the law of procedure which lead to injustice. N 
SERIBALABH BRAHMAN v. GULAB MALI - 575 
————- 0. I, r, 3, O. XXXIV, r. 1—Mortgage suit— 
* Persom» claiming paramount title already party in 
“another capacity—Question of title bound up with 





ether questions—Adjudication of title, legality of— 
Amendment. i . ; 
‘Te a mortgage suit a person Glaiming an adverse 
ean a oe ` . ` 2 
e 
e || 
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or paramount title is not ordinarily a necessary or 
proper party; but this rule is not absolute or ine 
flexible, and in certain circumstances, it may not only 
be proper, buteven desirable to implead him asa 
party. ` 

The object of O. XXXIV, r. 1, Civil Procedure 
Code isto define the scope of a Mortgage suit as 
such, thatis of a mortgage suit pure and simple 
but this rule is not directed to the question whether 
any cause of action may or may not be joined toa 
claim ona mortgage, and, if it may be joined, in 
what circumstances. 

Where in a suit to enforce an equitable mortgage 
by one defendant by deposit of title-deeds standing 
in the name of another defendant, it was allered 
that the deposit was made on behalf of both, but 
that other person denied such right and author- 
ity to deposit, and the plaintiff thereupon ap- 
plied to amend the plaint so as to include the 
allegation that the properties belonged to the de- 
fendant who deposited the title-deeds and were pur- 
chased by him benami in the name of the other 
defendant: 

Held, that, inasmuch as the alleged benamidar had 
already beenimpleaded as a party to the suit, and 
since the question of ownership as a question of 
fact was bound up with the other questions in the 
case, the issue relating to the title of the alleged 
benamidar should be allowed to be raised and the 
amendment prayed for permitted..M DURAISAMI 
IYENGAR v. VaRADARAJULU Narvu, 53 M.I.. J. 647: 39 
M. L. T. 459; A. I. R. 1928 Mad. 2 838 


O. l, r. 11—‘Person’, meaning of—Conduct 
of suit, whether can be given to person not party to 
suit, ` 
The word ‘person'in O. I, r. 11 of the Civil Pro- 

cedure Oode means a party to the suit, and a person 

who is a stranger to the suitcannot be given the 
conduct of the suit within the meaning of the rule, 

C TARAPADA Guosp v. BAGALA SUNDARI Basu, 46 O. L, 

J. 530; A. I. R. 1928 Cal. 142 - 854 


—— O, VI, rm 17—Amendment of  plaint— 

~ Discretion of trial Court—Interference in appeal— 
Duty of plaintiff to include whole claim—Omis- 
sion to include part of claim—Amendment at late 
stage—Good cause. 

Order VI, r. 17 of the Civil Procedure Code 
allows a wide discretion to the Gourt in permitting 
an amendment, but the discretion is with the Court, 
and when that discretion has been exercised on 
materials which have been admitted legally and 
for judicial reasons itshould not be lightly interfered 
with in appeal. 

It isthe duty of a plaintiff to frame his plaint 
properiy before he brings it into Gourt. It is for 
him to see that itincludes thewhole of the claim 
which he is entitled to make inerespects of the 
cause of action unless he wishes to wwlinquish some 
portion of the-claim, and where he has omitted to 
do so the Court will not at a late stage permit an 
amendment of the plaint so as to include the omitted 
vlaim also, unless very good cayse is shown for the 
previous omission. O TuLSHIPAT Ram v. KAMAKHIYA 
Dat Ram, 4 O. W. N. 1219; A. I. R. 1928 Oudh 135 





823 
——— O. VII, r. 11. See Court Frees ACT, e 1870, 65.” 

12,28 — a -» © 817 
saa O, IK, r. 9A pplication ` for ‘restoration of 
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suit—Court's duty to give opportunity to applicant to 

adduce evidence 

Anapplication for restoration ofa suit dismissed 
in default should not be dismissed in limine without 
giving an opportunity to the applicant to substantiate 
his allegations in the application by evidence, even 
though there is reason to suspect that the application 
is not made bona fide. L Amin OHAND v. Naunr RAM 
-> 821 
——— 0. 1X, r. 13. See C. P. O., 1908, s. 151 542 


-0.:1X, r. 13 —Ex parte decree on Original Side 
_ of High Court—R. 13 whether applicable—Power of 
: High Court to restore on terms where there is no 
‘sufficient cause’ -Ex parte decree against two 
defendants—One defendant not properly served— 

Restoration against all defendants, when proper. 

Although it has been the practice on the Original 
Side of the Calcutta High Court to follow the amalogy 
of O, IX, r.13 of the Code of Oivil Procedura on 
general principles of justice,‘and, as a rule, a case 
~decided ex ‘parte will not be restored unless there be 
sufficient cause for the party not being ready to go 
on with the case when the case came before the 
Court, yet the exact words of O: IX, r.13 are not 
to be. applied on the footing that they are directly 
applicable and are exhaustive, and itis open to the 
-High Court in its discretion to restore a suit upon 
proper terms even though there is an element of 
nogligence on the party applying for restoration. 

In a suit for damages for defamation on the 
Original Side of the High Court against the Printer 
and the Editor of a newspaper the summons was 
served on the Printer but not on the Editor The 





-Printer requested the Manager to undertake the - 


| defence and the latter agreed to do so. On the day of 
-hearing neither of the defendants appeared and an 
ex parte decree was passed. .The Editor applied for 
festoration of the suit and the Printer prayed that 
.the decree may be set aside as against him also. 
.The application of the Printer was dismissed on the 
. ground that there was no ‘sufficient cause’ for his non= 
Bppearance and that the case did not fall within 
the a kaa to.O. IX, r. 13, Civil Procedure Code. On 
eal : : 
`` Held, that the decree must be set aside asa whole 
“dven asagainst the Printer and that the. High Court 
“had power todo’ so. O B.N, Banerves v. HUSEYN 
BHAHIED BUHRAWARDY, 32 O. W. N.10 ` 91 


> O. XIII, r. 1—Documentary evidence—Pro- 
duction after first hearing~Duty of Court to 

- “exercise discretion 
- Order XIII, r. 1 of the Oivil Procedure Code does 
-not exclude the discretion of the Court to receive any 
documentary evidence which ought to have been 
roduced at, the first hearing; at any subsequent stage. 
at DURGA Prasap THAKUR v. BasawAN PANDEY ` 272 
rer KAT, p. 1. See Compromisz DEOREE 502 


©. XXler. 6—Small Cause decree by Munsif 
Application for execution against immoveablese— 
. Formal order of transfer to .regular side, whether 
necessary—Rejection of application—Appeal. __ 
- An application for execution of a decree passed by 
a Munsifin the exercise of his Small-Cause powers 
‘was made tothe Munsif withan affidavit-addresee 
‘to hip as.a°Small Oause Court. Judge and contain- 
dug 2 prayer that execution may be levied .agzainst 
jmnuiovesbie properties after the issue of a certificate, 
The Munsif, without passing a formal order of 


ee Sa 
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transfer dismissed the application on the ground 
of limitation : 

Held, that the provisions about transfer and those 
of O. XXI, r. 6, Civil Procedure Code, were in effect 
complied with, that the order of the Munsif must be 
deemed to have been passed by him in his capacity as 
a Munsif and not as a Judge of a Small Cause 
Court, and that the order of dismissal was, consequ- 
ently appealable. C DASARATHI Guose v. KARTICK Cu. 
Guosz, 31 0. W. N. 1052; A. I. R. 1927 Cal. 782 146 


————— 0. XXI, r. 16—Assignment of decree 
Subsequent attachment and execution of decree by 
third party—Assignec's rights, whether affected—- 
Failure to get assignment recognised by Court, effect 
oj-—Trust in favour of assignee. ` 
A person who attaches and executes a decree for 

money after it has been assigned “by the decree- 

holder to a third person does (mbot acquire any 
beneficial interest in the amounts realised in execi- 
tion but holds the same as a trustee for the assignée 
of the decree, P ` 
The assignment of a decree operates from the date 
of the assignment and does not depend for its valid- 
ity upon any recognition by the Court. R Oo-0oPERATINH 

Town Bank v. RAMAN OHETTIAR,6 Bur, L. J. 221;5 R. 

595; A. I. R. 1928 Rang 25 853 

———— O. XXI, r. 16—Assignment of personal decree 
—Want of registration, effect of. - ; 
The assignment of a personal -decree does not 

require registration under O, XXI, r.16, Civil Proe 

cedure Code. M ADIVI'KRISHNAYYA v. ‘THUMMALAPALLY 

SRIRAMULU, A. I R. 1928 Mad. 142 - 485 


——— 0. XXI, r. 16—Decree, assignment of, when 
comes into effect. 
An assignment of a decree made by an instrument 


“in writing takes eïect from the date of such instrtt 


mert and not’ from the date when it is recognized by 
the Court on application made to it under O. KAT 
r: 16, Civil Procedure Code. S NIHOHALSING Manrane 
SING V. VISHENJI GoVERDHANDAS, A. I, R. 1928 Sind 71 


54 
——— 0. XXI, r. 40—JSudgment-debtor under arrest 
—Grounds for release—'Furnishing security’ 
mzaning of, j e oe 
A judgment-debtor who is arrested and ‘brought 
befcre the Oourt cannot be released under O. XXI 
r. 40, Civil Procedure Code, unless the Court is 
‘satisfied on proper evidence that ge is unable from 
ana or other sufficient cause to pay the decree 
ebt. : 
A Court cannot, therefore, release a jud ts 
debtor under arrest on the mere statement of Na 
“Vakil Fe the bar taat he is possessed oSmuch landed 
property. teat 
‘Furnishing security’ in O. XXI, r. 40 <3) of tha 
.Civil Procedure Code means furnishing proper 
-security and noteny illusory security, C DHARAN? 
T Ray v, Keurtrpatr Ray, 54 0, 782; A. I. R.1928 
- Cal. 62 - ; 6 
—— O. XXI, 1,52, See CO. P. O., 1908, 5, 73 164 
e 


—) KAKI, r. 52—Partnership action—Recejver 
appointment of—HExecution of decree against 

~ parinership-~Charging order—Priority, $ 
It has been the recent practice of the Bombag High 
Oourt for a Ohamber Judge to make a’ charging order 


‘whenever ‘execution is sought against assets -in the 


hands of a Receiver 


appointed ` by.the ine 
partnership action, a < E van iig 


i 


926 
3 e ~ 
Civil Procedure Code—1908—contd. 


The creditor who obtains such a charging order is 
entitled to rank in priority to all other creditors who 
have not obtained charging orders or who are not 
other wise attaching creditors. - B KESSERBAI v. -Kaxu 
VALLABIDAS RAWI, 29 Bom. L. R 0665; A. I. R. 1927 
Bom. 394 h 113 


O. XXI, rr, 57, 66Sale proclamation— 
= Omission to mention income, effect of—Execution 
` petition “closed''-—Attachment, whether terminates, 

The omission to specify ina sale proclamation the 
income of the properties proclaimed for sale does not 
necessarily render the proclamation defective. 


° Under O. KAI, 7.57, Civil Procedure Code, an 


attachment of properties made in execution of a 


decree terminates only on the dismissal of the exe- _ 


cution application by reason of tke default of the 
; -holder. : 
oe a decree-holder omitted to mention the 

existence of an encumbrance in an application for sale 
“and the Court ‘closed’ the ‘petition directing that the 
petitioner may file a fresh petition containing such 
, information : : p . 

P Held, that the petition could not be held to have 
“een dismissed and that the attachment did not, 
' therefore, terminate under O, XXL r. 57, Oivil Pro- 

cedure Code. M VELUSWAMI NAIOKEN v. Biri 

ANIA OHETTIAR 
mesas O. XXI; r. 58. See MALAEAR Law 230 
m O, XXI, r. 58, whether applicable to pro- 
osedingsin execution of rent-dezree. See MADRAS 
Esrarns Lann Act, 1908, ss. 125, 192 63 


a O, XXI, r: 63—Specific Relief Act (I of 
1877), 3. 42— Suit for mere declaration by person 
who has not preferred claim or objection, whether 
mat able. | 
yes who has failed to make a claim or ob- 

jection under O. XXI, r.58 of the Civil Procedure 

Code is not entitled to sue for a mere declaration 

. under O. XXI, r. 63 of the Code, where he is able-to 
geek further relief. R U Po Tar 7. O. A. O. K. R. 
M Freu, 5 R. 699; A. L R. 1928 Rang. 34 368 

XXI, r. 66. See C. P. 0., 1908, O. Ix 
sees o XXI, r. 66—Sale proclamation, omission 
in, to state value- of property, whether material 


irregularity. 


> 








When the decree-holder and the judgment-debtor - 


i erially as to the probable value of the 
ee it is open to the Cours in settling the 
“terms of a sale proclamation to omit to state the 
value of the property. Such an omission is not a 
material irregularity under O. XXI, r. 66, Civil Pro- 
„cedure Code, M S. K. VEBRASWAMI PILLAI v., ALYANA- 


BUNDARAM MUDALIAR, A. I.R. 192; Mad. 1009 201 


am man 0. XXI, rr. 84, 89—Applization for setting 
uside sale—No express prayer to set aside sale— 
Application, whether valid—Sale, when complete— 
Bid accepted and 25 per cent. deposit made on 
° subsequent date—Limitation, whether runs from date 
of sale or date of acceptance tof bid- Limitation 
Act (IX of 1908), Sch-I, Art. 166... - | 
ifhe absence of an express prayer to. set aside the 
“gale does not render an application under O. XXI, 
y, 89 of the Civil Procedure Code incompetent. 
“An” execution sale is not complete until the 
‘hid is accepted and the-deposit-cf 25 per cent is 
made. The limitation of 30 days for.setting aside 


The gale, therefore, begins te run irom the date of 


_ INDIAN OASES, 
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the acceptance of bid and deposit of 25 per-cent. and 


“notfrom the date when the sale was actually held. N 


RONYA v., BALIRAM 333 





set aside sale—Deposit not made within 80 days 

—Order, whether open to revision—Provisions of 

O. XXI, r. 89, construction of. 

The provisions of O. XXI, r. 89, Civil Procedure 
Oode, are to be strictly complied with, being of the 


_nature ofan exceptional concession allowéd to the 


judgment-debtor, and an auction-sale cannot he set 
aside under the section unless the necessary amount 
is deposited within thirty days from the date of the 
sale. 

lf a Court accepts a deposit and sets aside a 
sale, even though the applicant did not conform 
strictly to the provisions of O. XXI, r. 89, it exercises 
a jurisdiction which is not vested in it by law and its 
order is liable to be set aside in revision under 8. 115 


‘of the Civil Procedure Code. N SADASHEO eT 
56 


v. NARAYAN 


-—— O. XXI, r. 89 —Non-transferable holding— 
Sale for arrears of rent—Purchase by landlord-= 
Purchaser of part of holding, whether entitled 
to deposit money and avoid sale. : x 
The purchaser ofa part of a non-transferable hold» 

ing is entitled to have a sale of the holding for 

arrears of rent set aside on making a deposit under 

0. XXI, r. 89 of the Code of Civil Procedure, even 

though the holding has been purchased by the land- 

lord himself; GC Re Fazoo Mia v. SUL'AN AHMED 

Onowpuory, 31 C. W. N. 1050; A. J, R. 1927 Oal. a 


3 
O. XXI, rr. 97, 98—Obstruction to delivery of 
possession to decree-holder—Court'’s power to ordér 
possession on Bailiff’s report complaining obstruction 
—Notice to obstructor, necessity of. 
A Oourt has no jurisdiction to pass an order 
under O. XXI, r. 98, Civil Procedure Code, directing 
the decree-holder to be put in possession of property 





“upon the report of a Bailiff complaining: of obstruée 


tion, without giving notice tothe party against whom 


same. L BARKAT ALI v. FATTU 


——— O. XXII, rr. 3, 4—Death of plaintiff ‘or 
defendant after preliminary decree—Abatement— 
Rules 8 and 4, applicability of. h 
There can be no abatement of a suit undet 

O. XXI, rr. 3 and 4, Civil Procedure Code, after a 

preliminary decree has been passed. ` 
There can be no question of the surviving of d 

cause of action in a suit when a judgment has been 
pronounced in respect of that cause of action. By 
the effect of the judgment the decree takes the place 


_of the cause of action either by affirming it or b 


rejecting it, O Karu RAM vi Gaya Din, 4 O. W.N, 


1002 - 332 
_———— 0. XXIII, r. 1. Ste O. P. Ĝ.;1908, $ 115 431 
-—-—— Q0. XXIII, r. 3. See RELIGIOUS ENDOWMENT 


645 

——— 0, XXVI, 1,4, 6, 8. See O. P. ©., 1908, 

8.115 * 880 

———— 0. XXVI, 1.10. See ©. P. P., 1208, s. 100 a 
8 


O. XXXII, fr. 10, 1i—Appeal—Minor rea 
spondent—Death of guardian—Fresh guardidh not 
appointed—A ppeal, whether abates—Proeegurée > 





_ Where thelguardian of one vf the minor respondentg 


— O. XXI, r. 89--Auction-sale—Application to ` 


-the complaint is made to appear and answer the © 
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< toan appealdied during the- pendency of the appeal 
and the appeal was disposed of without any steps 
being taken to appoint another guardian : 
Held, that there was no abatement, but that the 
- decree could not stand as it was made in the absence 
ofa guardian of one of the minor respondents and 
must, consequently, be vacated and the parties 
restored to the position in which they were at the 
time when the appeal was still pending. Pat JAGER 
Natu v. EastInpian RAILWAY Co, A. I. R.1928 Pat. 


168 i 540 
.«———- O, XXXIV, r. 1. See C. P.O, 1808, Q. I, 2. 3 
: 838 

- O. XXXIV, r. 1—Nortgage—Suit for sale— 





Defendant, whether bound to raise question of para- 
mount title. : 
In a mortgagee’s suit for sale, the defendant is 

not bound to raise a question relating to paramount 

title. M Inre MUSUMURIVENKATANARAYANA, A. I R. 

.1927 Mad. 945 574 


——— 0O. XXXIV, rr. 5, 6—Mortgage suit— Appeal 
from preliminary decree after passing of final decree, 
whether maintainable—Preliminary decree, nature 
of—Amendment of memorandum so as to make it 
appeal against final decree, legality of. 

A.Court has power to amend a memorandum of 
appeal against a preliminary decree ina mortgage 
suit soas to make it an appeal both against the 
final decree as well as against the preliminary decree. 

Obiter—-Under the present Civil Procedure Code 
an appeal may be preferred from a preliminary 
decree ina mortgage suit- even after the passing of 
the final decree. : A 

A preliminary decree is now an independent decree 
which is not absorbed by the final decree. The final 
decree is really dependent upon the preliminary 
decree, and if there is no appeal from the final 
decree but the preliminary decree is set aside on 
appeal, the final decree will necessarily fall to the 
ground. O Mapuv Sunan KUNDU v. CHHALIMADDIN 
AHAMMAD, A. I. R. 1928 Oal. 167 128 


O. XXXIV, r. 6—Limitation Act (IX of 
_ 1908), Sch. I, Art. 182 (5)—Compromise decree in 
mortgage suit—Conposite decree—Final decree, 
whether: necessary--Application for final decree, 
- whether step-in-aid of execution. , 
- A compromise decree in a mortgage suit provided 
that tho mortgaged properties may be sold if the 
decree amount was not paid within a certain time 
and that, if the proceeds of the sale were insuffici- 
ent, the judgment-debtor was to be personally liable 
to pay the balance to the decree-holder. After obtain- 
ing this decree, thinking that a final decree was 
necessary in the case, the decree-holder applied on 
three occasions, for obtaining a final decree. On 
each of these occasions, his application was dis- 
misde He then applied for execution of the original 





decree : e ; 

Held, (1) that the decree was a composite one and 
though it was irregular and was not strictly 
warranted by the provisions of O. XXXIV of the 
Civil Procedure Code it was executable ; | 
: (2) that the decree in question being a compromise 
decree and the parties having .agreed that the 
gecretal amount should be realised in a particular 


3 way, the Court had full jurisdiction to carry out the 


tntention’s of the parties 


whatever .was the nature of 
pps decreas; ae é 
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(3) that “though an application-for final decree is 
not an application for execution, yet the three prior 
applications were steps-in-aid of exécution inasmuch 
gs ihe plaintiff was asking the Court to make an 
order which was thought necessary, before- taking 
out actual execution of the decree and the ultimate 
cbject of the petitions was to hasten the actual 
realisation of the decree amount. M ParamBaTH 
PARKUM v. CHATHOTHPARKUN, A. I. R. 1928 Mad. 38 

395 
-O. XXXVil—Defence not involving question 
of fact—Summary judgment, legality of. 

A High Court can pass asummary judgment on a 
promissory note where there is no triable issue 
cependent on facts to be investigated but there is 
only a question of law which does not involve the 
taking of evidence. C Sayam SUNDAR CHAKRAVARTY 
v. TITAGHAR Paper Miuts Co. Lrp., 46 O. L.J. £66; 32 
O. W. N. 125; A. I. R. 1928 Cal. 123 848 


— 0. XXXVIII, r. 1— Attachment before judgment 
of property of minor defendant, without guardian, 
legality of. ee - 
A conditional order which simply prevents the 

property involved in a suit against a minor from 

being alienated pending the disposal of an applica- 
tion forthe appointment of a guardian cannot be 
said to be invalid merely because the guurdian pro- 
posed subsequently comes and states he is unwilling 
to act. M Batcuu Perrasu v, BAcHU VENKATARATNAN, 
A. LR. 1928 Mad.1 , 142 


—— 0. XXXVIII, r. 5—Attachment before judge 
ment—Defendants promising to file petition undere 
taking not to transfer—Failure to file" petition, 
whether sufficient ground to order attachment. 

A mortgagee applied for attachment before judg- 
ment alleging that the defendants were trying tò 
zecute certain transfers of their properties in order 
te avoid payment and to delay and defraud him. The 





‘defendants appeared and undertook to file a peti- 


tion giving an undertaking not to transfer any 


property before the disposal of the suit. The said » 


petition not having been filed, the Subordinate Judge 
at once made an order of attachment before judg- 
ment: . f 
| Held, that before making an order.for attachment 
before judgment the Court had to consider whether the 
plaintiff had made out a sufficient case according to 


law in order‘to entitle him to get an order for ® 


attachment of the other propdtties of the defendants 
before judgment, and that the order for attachment 
made on the mere ground that the defendants had 
failed to file the petition was illegal. Pat Ram- 
KRELAWAN SINGH v. SINGHESHWAR Prasad Singh 532 
——— O. XXXVIII, rr. 5, 6. See O.P. O, 1908, 
s. 141 808 
— O, XXXVIII, r. 10—Attachment before judga 
ment, effect of, on rights prior to attachment. 
Where an agreement for sale has been entered intọ 
before an attachment before judgment is effected, 
the attachment cannot affect the purchaser's right to 
a conveyance under that agreement. Pat WrokI. ` 
NANDAN SINGH V. JAWAD HUSSAIN . 356 
O. XXXIX, r. 1. See MUHAMAADAN Law 523 


O. XL; r. 1—Appointment of Receiver penda 
ing suit. . ~ 

On an application for the appointment of 4 
Receiver pending the auit, the essential point for the 
Court to consitler ja ewhether the plaintif has shows 








enren . 
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* prima facie that he has a strong case and a ‘good title 


to the property. M MUHAMMAD QASIM ‘RAVUTHAR v. 
“ NAGARAJA MOOPAGAR Ta hee hate 167 





defendants—Reversal of decree .in favour ‘of all, 
egality of.- to va < : Ae 

a w E P by ‘one of: several defendants, the 

Appellate Court cannot reverse the decree in favour 

«of them all where the appealing defendant does not 

. purport to appeal on behalf óf all.and his defence-is 

different from -that of -the others, L Amir CHAND v. 





= Kagan Das |’, : ; > -> 875 
f -— O. XLI, r, 4—Plaintiff's right to appeal for 
benefit of all. - 


l Order XLI, r. 4,-Civil Procedure Code; authorises 
one of the plaintifis to an action in Which other 
” go-plaintiffs are also interested to appeal for-the bene- 


<fit-of the latter only ifthey are made parties to the. 


L SARU Kaan v. JAN MUHAMMAD, A, I. R. 1928 


appeal. 313 


Lah. 43; I. L. T. 40 Lah. 17 


b 


< of delivery dismissed as premature sn respondent's 
- objection—Respondent taking out execution by 
- ~ gurprise—Orerreaching of Court—Appellate Court's 

power to order re-delivery. A KNA : 

The appellant applied for stay of delivery of pos- 
-session pending the disposal of the appeal. The 
respondent contended that. the. application. was pre- 
-mature as he had taken no‘steps for deliyery of 
possession, and the application for.stay was con- 
“sequently rejected. The” respondent. ‘strdightway 
“applied for'éxecution and took‘ delivery of posses- 


‘pion: i i . É 
. Held, that ` there was something in the rature 
‘ofan overreaching of the Cóurt on the part of the 
“Yespondent and the delivery of possession could not be 
allowed to stand. Pat NARAYAN SAHU v.  THAKURJI 
‘Rawgt, 8 P. L. T. 712; A. I. R.1928 Pat. 49° 194 
pe O, XLI, 8. See C. P. O., 1908, s. 115 57 
peni O. XL r, 23, f Se 
"See C; P. O., 1908, 6 151 542,903 
; O, XLI, rr. 23,25, See O.-P. O., 1908, reer 
pono O, XLI, P. 28—Defective trial by shutting 
out relevant evidence—Power of Appellate Court to 
`" call for revised: findings after taking such evidence, 
“ ‘Where'the trial of a case is defective by reason 
“ot relevant evidence,having been shut out or by 
‘réfusal ofan adjournment which- should have been 
“granted to enable a party to adduce all the evidence 
or for any other reason, the Appellate Court can ask 
‘the lower Court to take the evidence co shut out or to 
ive the party, who had ot the opportunity to 
adduce ali his “evidence, an opportimity to adducé 
‘syideuce, and to recorda finding on the evidence 
. ‘po taken. The mere fact ‘that the -Appellate Court 
has. not set aside the décres of the lower Oourt, does 
‘not in any way take away the jurisdiction it has to 
“get aside the judgment and direct the lower Oourt 
. to take. évidence and record fresh findings. M 
“NarMansstvamt IYER v. VEDAMBAL AMMAL, 39M. L. T. 
‘399; Æ. I. R,,1927 Mad. 1065 ‘+ _ 498 
Ta O; XLVII, r. 1—Omission to cite decision of 
~..High Court, whether ground for. review of- judg- 
ment— Error apparent on the face of the record,’ 
= meaning.of. . ‘ oe pah 
* The M pists on the part of a Judge . to 
gonsider a davision, however vagrattablo-- and - howe 








w- Be g 








INDIAN OASES; ` 


JO. XLI, r. 4—Appeal by „one of several | 


O. XLI, č 5 —Appeal—Applieation for stay - 
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ever wrong, cannot possibly be regardêd as con- 
stituting an error apparent on the face of the record 
affording a proper and sufficient ground for grant- 
ing review of a judgment. 


‘The power of Court to grant réview is cir- 


cumscribed and limited byr.1 of O. XLVII, Civil- 


It is only when new material is 
excusable misfortunes, mistake or 


Procedure Code. 
overlooked by 


- error apparent on the face of the record that a re- 
- view can-generally be granted and the expression 


‘other sufficient reason’ following in the rule. must 
be construed ejusdem generis and the sufficiency 


: required must be of a kind analogous to the two 


matters already specified in the rule. M Opporrt 
PADHI v. PALLA UJJULA, A.1. R.1927 Mad. 998 514 
—>—- O, XLVII, r. 1—Review— Omission to argue 
point of law fully—No gřound for review. = 
An application for review on a point of law 
canhot be maintained on the ground that that point 


- of law was not fully argued. R U Po Turin v. 0, A, 


O.K. R. M. Firs, 5 R. 699; A. I. R. 1928 Rang. $4 

; S Sey er Na 368 
——— O. XLVII, rr. 4, 7—Appeal against decree 
_ passed on review—Party aggrieved whether confined 





to’ grounds mentioned in r. 7 Right to go into , 


merits. 


x Although when a review is granted, and the case is 
‘re-opened for considération, it ia open. to the party 
‘aggrieved to appeal dgainst that order only on grounds 


which fall under O. XLVII,-r. 7, Civil Procedure Code, 


‘yet when that stage has passed and’ on re-hearing, a 
fresh decree is passed and fhe final decree or order is 
‘appéealéd, against, the-Court is not confined to the 


grounds mentioned in r. 7 but has full’ power to go 
into the whole case -on the merits and sce whether on 


` the evidence the decree pasaéd on-review is propèr, 


Per Ramesam, J.—An appeal against an order grants 
ing a review can bė filed only on the grounds mention» 
edin O, XLVI, r: 7. Ifan appeal is filed against 
the final judgment and decree after the review, eveh 
then if-one ofthe grounds of appeal is that the order 
granting the review was an erroneous order, it should 
“be attacked only on the same grounds and no other, 
But this does not mean that the judgment after review 
cannot be attacked on the merits, while submitting to 
the order granting the review. M Govinpa ORETTY 4, 
Rancamuat, (1927) M.W. N, 411 ` | S y e- 
= Sch. Il,. cl. 1—Reference to arbitration— 
.. Gompromisé agreement. K 

The words ‘arbitration and reference to arbitras 
tion’ are used in common parlance. The Codé of 
Oivil Procedure uses the same expressions but lays 
down certain forms and steps for a reference to 
arbitration and for the ‘award made by the-arbitra< 
tor to be embodied’ in the decree of the Court, and 
unless these forms and steps are followed, there 
prnaos be said to beany valid reference to drbitras 
jon. : -e .. ° MA 

Ina.suit by the plaintiff for possegalon, alleging 
that defendants Nos. 4 and-5 had sold half of certain 
plots -to him but had subsequently colluded with 
defendants Nos. 1 to 3 the other co-sharers and 
allowed the latter to take possegsion, a compromise 
petition was filed under which the .whole lands. in 
the village were to’ be divided between’ the plaintiff, 
and his co-sharers on the one hand and the defegd= 
énts. Nos.1 to 3onthe other proportionately to . the 
admitted shares -they had therein on. refeferce to; 
the last Settlement Survey, A gentleman wag 
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appointed as arbitrator to -equalise possession -as far 
as possible and it was agreed that after the said 
arbitrator had made the proposed division, the 
‘plaintiff would withdraw from the suit and the 


- defendants would withdraw the allegations they had. 


made with respect to the plaintiff's purchase : 

Held, that this was not an application for an order 
of reference to arbitration within cl. 1 of Sch. IL of the 
Civil Procedure Code. 
CHOWDAURY V. ATUL CHANDRA CHAKRABARTI CHOW- 

-DHURY, 46 O. L. J. 353; A. T. R. 1928 Cal 105 - 509 
——- Sch. Hl—Property under c 

Collector —Morigage by proprietor, validity of— 

Pfoperty not under Collector's management, whether 

affected. : Ba 

The iacompetency of a mortgage during the period 
of Collectors management extends only to ths pro- 
perty of which the Collector has expressly assumed 
‘management. N Naao v. TARACHAND 14 


Commissioner, statusof. See Cr. P. O., -1€98, 6, 
_ 105 (a) il 109 
Company —Attachment before judgment by Liqui- 
` dation Court, validity of. See O. P. O., 1908, s Y 





dispute—Winding-up of Company. 

The mere failnre on the part of a Company to 
coniply with a- demand for payment from one of its 
oreditors does `not entitle the creditor to come 


before the Court and ask as a matter of right for- 


winding-up of the Company. ` ; 

Where there is a bona fide. dispute aa to the Com- 
party's liability to pay a debt, the creditor must be 
Yəferred to a suit and cannot be allowed to force pay- 
ment of the debt -by invoking the assistance of the 

- provisions of the Companies-Act. M P R, DORAISWAMI 
- AYYAR v.Commpators JIASWARA : BAHAYA -Nipat, oe 


Gonmipanies Aot (VII of 1913), 3. 164—‘Cour', 
~ meaning of—Disirict Judge's powers, extent of. — 
. Unders. 164, Companies Act, the District Judgé is 
_for the purpose of winding-up a Company deemed 
to ba the “Oourt' within fhe meaning of, the Act 


and has for ‘the purposes: of such winding-up .ell the - 


‘Juriadiction and powers of the High Court. ° L Kansuz 
Ram v. HINDUSTAN NATIONAL Bank, LTD., 808 
=> = $9, 228, 229, 230—Presidency Towns 
` Insolvency Act (III of` 1909), 8. 49—Winding-up 
` of company—Crown debts, whether entitled to 
priority - Prerogative of Crown—Construction of 
Statute., . yt | KA 
The. Orown has a right, in the winding-up of a 
Company under the Companies Act, to the payment 
of its debts in priority to ‘all the other creditors 
he Company. ; 
wa 309 at the Companies Actread with s, 228 
"of the Act makes the provisions of s. 49 of the 
Presidenpy Towns Insolypncy Act applicable in the 
case of insolven, Companies. f f 
Wherever a Statute has dealt with the powers ofa 
“ Grown under its prerogative, the prerogative must be 
. taken to,be merged in the Statute and the powers 
previously within the prerogative can be exercised 
only in thé manner and subject to the limitations con- 
tained inthe Statute. B Moror EMPORIUM Company v, 
N. H. Moos, 29Bom.L. R. 1446; A.” R. 1927 Ba. 
*Pomipantes tax. See MADRAS District “MUNIOIPALI- 
' — yiga AoT, 1920, 8. 92 ge ot ne 33 


i 
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management of ` 


Failure of Company to pay debt—Bona fide 


: jg: not dissimilar. 
. if without demanding proof .of fraud or imposition, 


“ exercise of undue influence, . `. 


4 


999 
711 


Complaint. See Or. P. C., 1898, a. 476-B 


_ Compromise decree—Provision for payment of 


lesser sum to decree-holder if paid witiin fixed 

time-— Closing of Court before expiry of time fixed 

—Payment inte Court on 1e-opening day, whether 

compliance with terms of decree—Time, whether of 

the essence. 

By the terms of a compromise decree, the appellant 
was to pay to the respondent acertain sum of money 


-in two months fiom a specified date. In default, ‘the 


whole amount claimedin the suit was to'be paid 
with interest and costs Before the expiry of the. two 
months the Court closed : we ' 
Held, that since the party: had the option of paying 
either to the decree holder ‘or into the Oourt,. a de- 


posit of the amount into Court_on the. re-opening 
“day, though beyond the- period of the two months 


specified in the decree, wasa sufficient compliance 
with the terms of the-decree. g 

Where a person agrees to accept a lesser sum. than 
is due to him in consideration of payment within a 


‘fixed period, time is of the essence of the.contract. M 


CHINNA NADAN V, ARUMUGAM OHETTII 502 
_Construction of documents, See Mapras Esrares 
Laxp Act, 1908, s. 6 05 


Constructlon of Statutes. See Conmpranizs Aor, 
-1913, as. 228, 229, 230 27 


- Contract—Breach by one party entitling the other to 


cancel contract—Nolice of cancellation, absence of 

—Breach,.whether condoned. | a 

When a party toa contract is entitled -to cancel 
it by reason of the. breach by the other, notice of 
cancellation should be.given to the -other perty. 
no notice is giver, it must be deemed that the breach 
has been condoned and that the-contract is allowed to 
continue. M KALLASANADASARMA V. ` PRESIDENT, Diga 
TRICT BOARD, TANJORE, A. I. R 1928 Mad. 211. 815 


‚Contract.Act (IX-of 1872), 8. 16—Undue influenca 


—Execulion of mortgage by minor just come of aga 
in favour of creditor of maternal uncle—Maternal 
uncle and nephew in position of fiduciary relationa 
ship—Mortgagee taking with knowledge ‘of facts 
Mortgage, whether liable to be set aside. 

Wliere a person seeks to set aside a document exe- 


"cuted by him to dnother on the ground of undue 


influence if there is a-relatioh which gives rise to 
confidence between the-parties and if the person in 
fiduciary position obtains an advantage— where this 


alone is established and nothing further—the Court 


gives relief to ‘the party conferrjng the benefit, un- 
lese the other party shows: that he did not avail 
himself of the confidence which subsisted between 
the parties. The burden is, therefore, upon him 
and, if he does not discharge the burden, the plaint« 
iff succeeds. E 4 

When there isa third party involved, the position 
lE it is shown that-such third 
party was aware of the existence of such confidential 
or fiduciary relation, he is under: the -same disability 
as" the party who occupied the position of coniddence; 
that is to say, the Court gives relief to the plain® 


or any specific act of undue influence. It'is endigh 


- that the third perty was aware of the-existezte of 
| the confidential relation andthe Court does not in- 
-sist on proof that he was further aware of the actual 


In such cases the third party is affected not by 
reason of any active participation in, but by bare e 


4 knowledge ‘of, undue énfluence exercised in fact og 


“930 
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by the mere knowledge of the situation of the parties 
which in law gave rise to a presumption of undue in- 
fluence. ` 
` It is not special relations arising from certain 
situations only such as, parent and child, or guardian 
and ward, that are jealously watched by the Court; 
-on the other hand, the principle on which equity 
gives relief is extended and applied to, all the 
variety of relations in which dominion may be ex- 
ercised by one person over another. Similarly the 
Court does not fetter its discretion by a fictitious 
regard to the age of the person aggrieved. The 
law looks at the substance of the thing and it is 
essential that the relationship should have ceased not 
merely in name but in fact. 

When a stranger takes a gift from a person tainted 

with the undue influence of another person to whom 

he stands in a fiduciary position, with notice of the 
circumstances giving rise to the equity, the Court 
will compel him to give up the benefit. : 

Where a person 20 years old executed a mort- 
gage of almost the whole of his property in favour 
of a creditor of his maternal uncle for no personal 
benefit to himself and it was fourd that the uncle 
and nephew stood in the position of trustee and 
cestui que trust, that the nephew had no independent 
‘advice and was not directed to seez the disinterest- 
ed‘ opinion of his mother and paternal uncle ` who 
were alive and yielded to the importunities of the 

- uncle who was ina position of financial bankiuptcy 
and whom he wished to oblige, anc the creditor was 
aware of these circumstances; 

Held, that the transaction was vitiated by undue 
infiúence and liable to be set aside by the nephew. M 
NARAYANDOSS BALAKRISHNADOSS V. BACHRAJ CHORDIA, 39 
M. L. T. 353; 53 M. L. J, 842; A. I, R. 1928 Mad. 6 315 


- 6, 23, See Burmesu Bupprist Law 201 


: 8. 23—Bond providing for payment of in- 
terest by work—Very low wages—No provision for 
a di of loan-—Legality of contract—Slavery 

ond, < 

_. Where a bond executed by a servant in favour of 

his master provided for the payment of interest in 

“the shape of work, but the work was to be paid at a 

certain definite rate which was very low and the 

` work included that of the executant as well as that 
of his wife and no provision was made for the re- 

. payment of the loan : 

Held, that the Wond was a slavery bond and wes, 
therefore, not enforceable. M Rama Sasrriar v. Pax- 
KIRI AMBALAKARAN 850 


8. 23—Income Tax Act (XI of 1992), s. 8— 
Partnershtp between license-holders of toddy shops 
with persons not so licensed, legality of —Liability of 
all persons to assessment to income-tax, 

_ , Where four persons bid and obtained some toddy 

shops on lease and the profits from the said shops 

“were shared between seven persons, and all the seven 

“assisted in the working and financing of the shop: 

es geld, that the partnership wae not illegal and 

did not offend the Abkari Rules, inasmuch as there 
“was no case of the license-holders 











either selling, 


‘transferring or sub-renting the saops which they ` 


- bad takenon lease, and that it was, therefore, com- 
. petent in such a case to the Income-tax Commis- 
“gioner to assess under s., 3 of the Income Tax Act 
* all the members of tho partnership on the combined 
“profits of the four sbpps. MeComaissioner or INCOME 


- INDIAN CASES, 


x 


„on two different days and 


"£1987 
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Tax v. MOHIDEEN SAHIB OF BELLARY, 26 L. W. 655; 53 M. 
L. J. 719; A. I. R. 1927 Mad. 1052; (1927) M. W. N. 871; 
39 M. L. T. 612 226 


s. 23 —Money paid in consideration of con- 
tract of marriage—-Refund, suit for, whether barred. 
A suit for refund of money paid in consideration 


-of a contract of marriage is maintainable where the 


contract has been broken. Section 23 of the Oontract 
Act does not bar such a suit. N GANPAT v. LAHANA, 10 
N. L. J. 258 803 


-~— 88. 23, 51—Reciprocal agreements— 4 gree- 
ment of one party void—Enforceability of the other 
agreement. 

Where parties enter into reciprocal agreements one 
of them cannot be enforced ifthe other is void and 
unenforceable. L MANGRU Ram v., Nur aE 





8.37. See VENDOR AND PURCHASER 831 
—---—— S$. 39, 73. See Grove 268 


——— 86, 39,94, 107—Sale of goods—Notice of 
arrival—Separate notices as to arrival of portions, 
validity of—Refusal to perform—Right to retract 
refusal befure due date - Place of delivery—Buyer's 
duty to take delivery at seller's place of business— 
Re-sale—Reasonable time—Question of fact—New 


` plea in appeal, whether allowable— Continuing sale 


for successive days without fresh notice, legality of 

—Sale by shipments—Tender of goods of, different 

shipment, legality of—Waiver of condition, uha 

amounts tu. - 

Where a contract for sale of goods contemplates the 
arrival of the goods piece-meal or in one lot as the 
shippers or the other carriers may beable to deal with 
them, the fact that the ‘goods contracted for arrived 
the seller gave notice 
to the buyer ofthe separate arrivals without waiting 
for the arrival of the whole of the goods, does not 
constitute a breach of the condition regarding notice 
of the arrival of goods, provided the buyer has 
received notice of the arrival of allthe goods con- 
tracted for. i 

A party to a contract who has refused to perform 
his part of the contract; is not precluded: front re- 
tracting his refusal before the due date expires and 
giving notice of his readiness and willingness to 
perform. f 

Section 39 of the Contract Act applies to all 
breaches of coniract which cecur before the expiry 
of the last date on which the contract can be per- 
formed in whole or in part though it also. covers 
and includes all earlier breaches, 

In view of s. 94 of the Contract Act a seller is not 


. bound to offer delivery ofthe goods at the buyer's 


place of business, but it is the duty of the buyer 


.to take delivery atthe seller's place of business. 


The fact that a re-sale edvertised for a eparticular 
day was continued on subsequent days without fresh 
notice or proclamation in the hope of getting better 


price, does not vitiate the re-sale, 


The question of reasonable time is one of fact and 
a buyer cannot be. allowed to set up, for the first 
time in appeal, the plea that a re-sale was not con- 


- ducted within a reasonable time. 


A seller who has agreed to sell good’ of ag ship- 
ment of a particular month is not entitled to make èa 
valid tender of goods of the same descriftion of a 
different shipment, i 


a 825, See LIMITATION AoT, 1908,8. 19° 661. 
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The mere fact that a Billof Lading showeé that 
the goods tendered by the seller were. those of a 
different shipment, and the buyer took no.exceotion 
to this irregularity though he objected to shcttage 
does nob amount to waiver of this ` irreguBrity. 
L PHuL UHAND-FATEH OHAND v. JUGAL KISHORE-GULAB 
Sinau, 8 Lah. 501; 28 P. L. R. 512; A I. R. 1927 Lab. 





693 10 
“———8, 51. See Contraor Act, 1872, ss. 23, El. 

: 823 

88.69, 70—Agreement to deliver cnaB free 


on rails—Consignment under freight system—Con- 

‘signee paying freight charges to Railway—Sidt by’ 

consignee against contractor for recovery of freight 

paid, maintainability of. A 4 

The defendant entered into a contract with the 
Executive Wogineer of Godavari for the’ suppy of: 
a certain quantity of coal, to be consigned from a 
colliery in Bengal. Ths agreement was thas the 
cəal should be supplied frae on rails at Rajahnun- 
dry. The consignments of csal were received under 
freight system under which the consignee was to 
pay ths freight. No freight was paid at the time 


the coal was taken delivery of, but after some. 


months the Railway Administration wrote tc the 
Government of Madrag-to pay the amous of 
freight and the amount was paid by, the Govern- 
“mant. In a suit for recovery of the amount of freight 


paid by the Government to the Railway Adminstra- 


tion’ from the contractor : ; : por 
Held, (1) that whan the coal was -brougLt to 
Rajahmundry without paying the freight, it was npen 
to the Executive Enginssr to hava rejected the coal 
as under the terms of the contract the delivers was 
to be fresof charges at Rajahmundry; and not-hay- 
-iag done that, he was not entitled to claim Zrom 
the defandant the amount of freight which he zaid, 
` gince his right’ extended only to rejeciing the coal 
“and not to claim any charges that he chose tc pay 
toa third person, namely, the Railway Administrazion: 
(2) that tha Hxecutive Engineer or the Secretary of 
State was in no way interested in paying the frdght 
on bshalf of the defendant and that neither s, 6$ nor 


- “870 of the Contract Act applied and the suit was 


‘liable to be dismisséd. M SEORETARY or STATE ror 
¿Innia v, RANGASWAMI & Co., (1927) M. W. N. 872; A. I. 
" R. 1928 Mad. 198 oF 357 


3. 72—“Coercion," meaning of—Satisfaction 
of decree to save interference with business—Sr2t to 
récover, whether lies. 


He word “coercion” in 8, 72, Contract Act ia 





sed in its general sense, andif a third person ig 


,foarced into paying the money in satisfaction >fa 


-- decree against another, and is not himself liable for 


the money, a suit does lie to-recover that money, 
A payment to save a serious interferenco vith 
_ 0293's, bysiness is a payment under coercion. R AH 
Ouoon v. T. S. Wiru, 5 R. 653; A. L R.1928 Rang 55 
| KN . 58 | 
——— 88. 73, 83,107—Contract for sale of un- 
ascertained goods—Subsequent uppropriation by 
seller—A ppropriatjon not assented to by buyer— Ero- 
party, whether passes—Re-sale by seller before gros 
perty has passed to buyer, legality of—Praner 
d remedy of seller—Suit for damages. ; 
a Property in goods contracted to ba. sold will not 
pass toetfe buyer under s. 83of the Contract Act 
“bya subsequent appropriation by. the seller un2aq 
auch appropriation ig assented to by the buyer, 
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A seller has no right to re-sell and claim from the 
buyer the difference between the contract. price -and 
the price fetched on re-sale under s. 107 of the Con- , 
tract Act whers the property in the goods has not 


. passed tothe buyer. The only'remedy of the seller 


in such a case isto sue for compensation for breach 


. of contract and the measure of that compensation 


would have to be based on the difference between 
the market price at the time of breach and the price 
agreed upon. L ISHAR DAS-DHARAM CHAND V. DHANPAT . 
Rat-Dau.aT Raw, 8 Lah. 514; 28 P. L. R. 550; A. I. R. 
1927 Lah 687 ; 59 


S. 74—Agreement to pay enhanced compound 
interest on default, whether penal. ore 
An agreement to pay compound interest at an en» - 
hanced rate on default ofregular payment is penal. 
N GANGADIIAR Rao v. PARASHRAM - 8 
-——— 88. 83,107. See Oontract AoT, 1872, -ss, 
73, §3, 107 | ` — -59 
— 88. 94,107. See Contract Aor, 1872, 83. 
89, 94,1077 >> : - 10 


——— 8, 108—Mortgage of goods--Sale by ‘mort. 
gagor in possession— Bona fide purchaser, righis of 
A bona fide purchaser of mortgaged goods from 
the owner of such goods who is in possession’ thereof, 
without notice’ of the mortgage, takes the goods free 
from-the mortgege. R BACKER KHORASANEE V. AHMED 
- ESMAIL JAMNAL, 5 R. 633; 6 Bur, L. J. 238; A, LR, 
1928 Rong. 28 5 355 
8.134—Principal and surety—Abatement of 
suit against principal debtor— Discharge of surety. . 
Where a suit against the principal debtor abates 
in consequence of his death and failure ‘of. the 
plaintif to bring his legal representative, on 











the record in time, the sureties are discharged ‘under 


8. 134, Contract Act. L NUR DIN v, ALLAHDITTA, 29 P, 
L. R. 68 a : : ~ 481 


88.231, 251—Bailee, position of—~ Partnera 
ship—Partnersa, liability of—Undisclosed principal 
—Civil Procedure Code (Act V of 1908), s. 99 -Re~ 
lief not asked for—Decree, whether good, oF 
The: bailee is respdnsible to the bailor for -loss, 


’ destruction, or deterioration of the bailed property 


upon his failure to return the same according ta 
contract upon tke expiry of the term of bailment; an 
action of trover is maintainable against a bailee 
where he fails to re-deliver th® bailed property or 
to deliver it over: in accordance with the terms of the ` 
contract, 7 : 
' Section 251 of the Contract Act which contains the 
law of partnership controls the 1êjalon between, 


“partners which is similar to the relation between 


principal and agent; and under s. 251 ofthe- Con- 
tract Act the principal is as much liable for the act 


-of the agent as the agent himself, 


“Under s. 251 of the Contract Act a partner is liable 
for the act of another partner if the act was necessaay 
for or usually done in carrying on the business of the . 
parsnership. i . 

If ths principal-be not known at the time af the 


‘purchase made by the agent, when discovered, the 


principal or the agent may bə sued at the election of 
the seller. ~~ | 
Where a person is added as a defendant by a 


` plaintiff on an allegation of partnership by thee 


original defendant, a decree passed against the latter 


-is fully covered by 8.99, Oivil Procedure Code, even 


though the plainf was not properly amended and ng 
r 2 . e ' 
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relief was asked as against him, O MATHURA NATH v. 

‘Sreusuxta DBAGESWARI Ranz, 46 O. L. J. 363; A. |. R. 
1928 Cal. 57 i 516 

` ——— 5.239, See INGOME Tax Act, 1922, s. 10 (iz) 
` = t - - 308 


———-— §. 251, See Conrracr AOT, 1672, ss. 231, 251 
i Ny - 516 


ss. 254 (2), 263—Insolvenzy of partner— 
Firm not ipso facto -dissolved—Insalvent partner's 
right to assign decree ‘held by firm 
In India the insolvency or even the adjudication of 
a partner as an insolvent does not by itself dissolve 
the partnership but only affords grounds for the Court 
to decree dissolution. 
It is open to'a partner of an undissclved firm who 


“ has been adjudicated an insolvent to assign a decree 


held by the firm. 8 Firm or NIHOHALS-NG MAHTABSING 


* v. FIRS or VISHENJI GOVERDHANDAS, A.L. R. 1928 Sind 


‘71 


54 


8, 264—Dissolution of partaership—Notice 
—New customers, whether entitled to plead want of 
notice, : : 
Provided a person had knowledge of a partnership, 
he would not be affected by the dissolution of that 
partnership in his dealings with the firm unless he 
had adequate notice of the same as provided in s, 26+ 
ofthe Uontract Act. The expression ‘persons dealing 


with the firm' in s. 264 is not confined to persons who 


had dealings with the firm prior to dissolution but 
extends to all persons having dealings, including those 
dealing for the first time after the d:ssolution of the 
partnership. M CHENOHUVENKATANAGIAH CHETIY &Co, 


v. PADMANATHAN CHETTY, (1927) M. W. N. 710; A. Boe 


1928 Mad, 125 
- G0-owners—Abadi—Construction of building and 


transfer by co-owner in sole possessior.—Right of other 
co-owners to sue for joint possession—Tranafer, effect 
of—Sole possession, whether confere title—Custom, 
validity of, ; 
If co-owners of the abadi under some arrangement 


| #êmain in separate possession of a certain site, this. 


does not give the other co-owners & right to sue.. 
But if the co-owners in possession construct a build- 
ing on the site, the other co-owners may sue for 
demolition of the building and for joint possession, 
provided that they do so within a reasonable time. 

The right of co-owners to sole possession is a right 
which continues onty solong as they possess them- 


selves and such a right is consisteni with the other 


co-sharers' title. If, however, the co-sharers transfer 
to a stranger, this amounts to a denial of the title of 


“their co-owners and is inconsistent with that title. 
Such a transfer gives the co-owners a right to sue 


fora declaration that the transfer is invalid against 


them. It also gives them a right to sue for joint 


possession with the trangferors and ejectment of 
the transferee ;. for tho transferee get3 no title to pps- 
spasion by the transfer. 

A custom whereby a co-owner cen by reason of 
mes separate poasession claim an absolute title ig 


a custom which would be inconsisteat with the very 


status of co-ownership and as such cannot. be re- 
cognised. A MOHAMMAD SHER Kuan t. BHARAT INDU, 25 
A. L. Jip)33; A I. R. 1928 All. 59 656 


'Go-sharers—ifanaging co-sharer—Power to grant 
lease for planting groves—Omission to raise objection 
cto planting, whether creates &toppei. : 
The mara fact that a person manages property 
è ; 


ENDIAN GABE. 
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belonging to another does not clothe him with 
authority to grant leases of land for the purpose of 
planting groves, 

The fact that aco-sharer did not raise any objec- 
tion whena person claiming underan unauthorised 
lease from another co-sharer began to plant groves 
does not estop him from claiming possession of the 
land, 

Unless a person is found guilty of either an overt 
act or of an act of omission which is likely to in- 
duce the other side to: believe that he is entitled to 
commit the particular act complained of, there can 


‘be no question of estoppel, O Ram Dar v. OHHOTAK, 4 
44 


O. W. N. 1019; A. I. R. 1928 Oudh 23 


Partition—Plot of land left joint—One co- 
sharer taking exclusive possession and planting 
trees—Right of other co-sharers to joint possession of 
land and trees. 

In a partition between. co-sharers a certain plot of 
land was left undivided for the joint use of all the 
co-sharers. One of the co-sharers took exclusive 
possession of the said plot and planted trees thereon, 
Tn a suit by the other co-sharers for joint possession : 

Held, that the plaintiffs were entitled to joint 
possession of the land and the trees planted there- 
on. O SUBAKARAN SINGH v. GANESH BAKHSH SINGH, 4 
O. W. N. 1058; A. I. R. 1928 Oudh 46 26 
Partition—Settlement granted by former co- 

owner, how far binding on co-sharer to whom pro- 

perty is allotted. . 

A person to whom a parcel of land has been allotted 
by a decree for partition does not take it subject to 
a settlement made by his former co-sharers without 
his concurrence when the land was the joint property 
ey all the co-sharers, Pat Mapuo LAL v, eae as 

AT -o X g 








Suit by co-sharer for his share. of rent= 

Other co-sharers, whether necessary parties, 

A co-sharer isnot entitled to maintain a suit for 
his share of rent unless he makes the other co- 
sharer-landlords parties to the suit in the absence of a 
contract, express or implied, by the tenants to pay 
the plaintiff's share of the rent separately. Pat RAMDAS 
Sines v. RAMPUKUR SINGH, 8 P. L. T. 812; A. I. R, 1928 
Pat. 119 ° 835 
Costa —Mortgage 570 


Co-tonants—Joint occupancy tenant dying sonless— 

Devolution of tenancy. 

When a joint occupancy tenant of a common hold- 
ing dies-sonless his rights in the tenancy lapse to 
his co-tenants, L Saru Kuan v. Jan MUHAMMAD, A. I 
R. 1928 Lah. 43; I. L. T. 40 Lah. 17 . 313 
Counsel, See Review 680 


Counsel and cllerit—Compromise by Counsel in eg- 
cess of authority—Restrictions on Counsel's authority 
not known to other party—Compromise, whether can 
be set aside. e . e: 
In a partition suit on the motiog of the Counsel 

of the parties a consent decree was passed fixing 

the shares of the parties and referring the matter 
of accounts to a particular person. Subsequently 
one of the parties applied fog vacating the decree 
alleging that she had given specific instructions to 
her attorney that certain matters in the case should 
not be referred. The Court found that the au- 
thority of the Counsel was in fact restricted and 
vacated the decree: . ee eT 

Held, that in view of the fact that the decree wag 


suit. See MORTGAGE . 
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a consent decres-involving -a reference toa pa-ticu- 
lar individual named by the parties, the Court was 
justified in ro-opening the case when it found that 
the Counsel had no authority to consent to sieh `a 
decres, even, though: the other parties hai no rotice 
of the restriction of the Counsel's authority, G CRUNI 
Lar MANDAL v. HIRA Lat Mannar, 32 O. W.N 44 309, 
Gourt-fees—Ohange of law—Retrospective effect. 

See Mapras CIVIL Courts Aor, 1873, 9.13.” 616 


Court Fees Act (Vil of 1870), 8. 5—Decision ‘of 
Judge of High Court on reference, whether azzpeal- 
able—'Final’, meaning 
Act, 1915, (5 & 6 Geo V, c. 61), a. 168 (1)—4 ppa. 
The decision of -the Chief Justice or a Judge of 


the High Court appointed by him to whom a ques-" 
tion relating-to Court-fee is referred under s 5c the: 


Court Fees Act is not opan to appeal or revision. 

The right of appeal does not exist'in the nattre of 
things but must be given by express enactment 

A Judge deciding a reference under s.5 ot the 
Court Fees Act sits asa person designated ani not 
asa ‘Court’ B GANGARAM ‘TILLOCKOHAND V. QHIEF 


CONTROLLING REVENUE AUTHORITY, 29 Bom. L. R. 1511; . 


A. I. R. 1927 Bom. 643; I. L. T. 40 Bom. 6 66 


= 88.10 (I), 12 (i), 28—Declaratory suit with 
consequential  ‘relief—Court-fees—Deficiency of 

Court-fees in plaint and memorandum of ‘apral— 

Power and duty of Appellate . Court to levy 

deficiency of Court-fees in lower Court—Procelure. 

Although the prayers in a plaint are worded in the 
form of mere declarations, yet, where some of shem 
aré really of a consequential nature, the plaint-ff is 
hound to pay ad valorem fee on the plaint, 

Where a plaint as well as the memorandum of 
appeal filed by a plaintiff are-found to be insuffcbatly 
stamped, the proper course to be. followed I the 
Appellate Oourt 


Court-fees as regards his memorandum of appeal and 
after the appeal has been. registered and befcre it 
has bsen dealt with under O. XLI, r. 11, Jivil 
Procadure Code, to place: the case for orders “under 
g..12, sub-s. (ii) of the Court Fees -Act as regards the 
deficit Court-fees on the plaint in the lower Court. 
It is not necessary for the application of e 12, 
sub-s. (ii) of the Court Fees Act that there sould 
. have bean a formal decision on the questioa of 
susficiency of Court-fees. ; = k 
.Provisions of s. 10 (ii) ofthe Court „Fees Ac are 
mandatory and the power conferred by this provi- 
sión of law may be exercised at any time so long 
asthe suit remains before the Court on appeal 
Biong BHUSAN BAKHSHI v. KALA OHAND Rory, 31C W. 
N?1015; A. I. R. 1927 Cal. 775 335 


ee ss, 12, 28, Sch, Il, Arts.17, 22—Court- 
_.. fee, Question “of, wien appealable—Suit to set 
aside alienBtion by female—Requisite Court-jze=— 





‘Ancestral land, meaning of—Insufficiently stamped - 


plaint, acceptance of—Further proceedings, whether 

void—Civil Procedure Code (Act V of 1908., O. 

VII, +r. 11. . : ; , 

The term (‘ancestral land" in Art. 22 of Sch. II of 
thé Court Fees Act means land in respect of which 
ine order to enable the plaintiff to succeed, 5 is 
necassam for him to prove that the land is ancestral: 
A suit by thanext heir to set aside an alienction 


by a female holder who has the customary life- -~ 


interest in tho estate is not within the .purviey of 


` GES ERAL INDEX. A 


of—Government of mdia. 


is to direct that the appeal be. 
registered on the appellant supplying. the @ficit. 


a] 


Court Foes Aot—ooneld, 
Art. 22 as it ia not ordinarily necessary for the 
poinar in such a suit to aver.or-to prove that.the 


-land is ancestral - . 


In the case of a .plaint insufficiently stamped the 
Court is bound’ to. give the party. concerned an, 
opportunity to-pay the proper stamp and it is on hig. 
failure to. do so that the Court can. decline to look at” 
the document. But the fact that a Court has accepted 
an insufficiently stampéd plaint does not render the 
proceedings which follow thereon void. P y 

Section 12, Court Fees Act, bars an appeal only” 
where the dispute is about .the proper valuation of’ 
the subject-master of the suit and not when the 

uestion is which of the several articles of the Court’ 

ees Act applies to the facts stated in the plaint. 

Where an order directing the payment of ad» 
ditional Court-fee is incorporated’ in the’ decree, ib- 
becomes an essential part of the decree and is appeal» 
able as such. |, JANTAN v. AHMAD - - 817 © 


— §. 28, ; 
See Court Fees Aor, 1870, ss. 10 (ii), 12 (ii), 28 - 
, Se i 335 
See Court Fees Acr, 1870, ss. 12, 28 817 
Covenant for gulet enjoyment. See Limitation 
Act, 1908, Sou. I, Art. 97: - . 804 


Griminal Intent—Question of fact-Presumption 
from knowledge. ‘See PenaL Copp, 18f0, s. at) 
Criminal Procedure Code (Act.V of 1898), ss, 


-12,529 (e)—Trial by Magistrate of offence not 
committed within his circle of jurisdiction, validity 





of. > 4 

The trial of an offence by :a Magistrate who is 
otherwise compstent to try the same is not- invalid 
merely because the offence was not committed within. 
the circle of the jurisdiction of the Magistrate. Such. 
an irregularity is excused by the provisions of s.. 529 
(e) of the Code of Criminal Procedure. A-KHUB ORAND 
v. EMPEROR, L. R 8 A. 144 Or; 8A. I. Cr. R. 402: 29 
Or. L. J. 124 i | 


s. 14—Appoiniment of Magistra 1 
case—'Case', whether natal all ng ea ae 
A ‘case’ is not necessarily a single charge but 

comprises’ all charges or classes of charges. A: 
Magistrate upon whom authority is conferred: under 


s. 14 of the Oriminal Procedure Code to.try the. ° 


case relating to the prosecution%of a particul 301 

is, therefore, empowered ‘to try all the charges that 
may be laid. against that person in that’ prosecu~ 
tion. B JEHANGIR ÅRDRESHIR Oama v. EMPEROR, 29 Bom 
L. R. 996; A. I. R.1927 Bom. 501;8 4. I Cr. R. 324; 
28 Or. L. J. 1012 "100 


Sa 21—Bombay Government Rules Tr, 9, 10= 
Bench E N aei Magiatrazes- Difference of 

» opinion—Dissenting judgment, wheth - 
part of record . : er should form 
Although under rr.9and 10 of the rules fram 

by the Bombay Government under s. 91 Sara 

Oriminal Procedire Code, where there is a difference 

between two Honorary Magistrates composing a Bench, 


+ha opinion of the Chairman prevails, the otan e 
e 


Magistrate has a right to have his ju 
finding recorded. and his dissenting hae 
tharefore, form part of therecord in the case. B 
Bureror v. Farpunst O. Gora, 29 Bom. L. R. 1470: & 
I. R. 1927 Bom. 630; 83 Or. L. J-1025 °°: 209 
2S. 103—House search—Witness - brought 
e 
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Code—contd, | 


INDIAN 


from  disiance—Witnesses, all whether ust be 
sprodueed,- -- . pai 
“The’ mere fact that one of the search witnesses is 
brought by the Police from a distance of about half 
a mile from the place of search is not sufficient to 
discredit that witness, unless it is shown that ho was 
in any way connected with the Police. i 
The word “permitted” in s. 103 (3), Criminal Pro- 
cedure Code, cannot be taken to’ mean ‘that the 
person whose premises are. searched shall’ be present 
- and that he must be given the option of being pre-- 
gent. | ` i 4 
_No duty iscast on the prosecution to put every 
search witness into the witness-box. G Hart NARAYAN 
Cuanpra v. EMPEROR, 46 O.L. J. 388; A. J. R. 1928 
Cal 27; 29 Or. L. J. 49. 3 545 


~———— 88. 106, 123—Duty of Court to fix date for 
: Se security before sentence—Sentence, form 
ote ° - 


Section 123, Criminal Procedure Code, contemplates 
that the accused shall be separately brought up for 
sentence if security. is not furnished, so that the 
Court should in- its judgment fix a date for the 
furnishing of security; without any order for alter-~ 
native imprisonment and then, if by that date accused 
has‘not furnished the security, he must appear and 
receive sentence. 4 

- As an accused sentenced under 5. 123, Oriminal Pro- 
cedure Qode, isentitled to be released from custody 
thé moment he furnishes security, the Court should h 
not pass an absolute sentence of imprisonment for 
a' particular period, but.should sentence the accused 
for imprisonment. for a particular period or until 
such date within that period as the required security 
is furnished. M In re IBRAYA Rowruan, (1927) M. Ww. 
N. 788; 26 L: W. 537; A.I: R. 1927 Mad £76; 53 M. L. 
J. 762; 28 Or. L. J. 1034; 39 M, L. T. 658 - 218 


ss, 110, 118, 417—Security roceedings— 

Order setting aside order to furnish security, whe- 
ther order of acquittal—Appeal by Local Govern- 
ment, maintainability of—Evidence in security 
.proceedings—Evidence of Police Officers of suspicion: 
` and of general repute, admissibility of. ki 


The terms ‘conviction’ and ‘acquittal’ are wholly 
inapplicable to orders under s.118 oz the Code of 
eCriminal Procedure. An order of a Sessions Judge 
setting aside an orderpf a Magistrat2 directing a 
person to furnish security for good behaviour is not, 
consequently, appealable under s. 417 of the Code. 
‘In security proceedings the. evidence of Police 
Officers should not be discarded altogether as of no 
value to prove bad character, although it has to be 
received with caution. ; 

Suspicion in the mind of a witness is not admis- 
sible evidence in such proceedings although evidence 
of general repute is admissible. : P 

The allegations in s. 110 of the Orimiaal Procedure 
Code can only be proved by direct evidence of 
people who have knowledge of facts to which they 
depose With the exception that in regard to all other 
clauses except cl. (f) of 5.110, a witness may give 
evidence of general repute. 

Evidence of general repute is not hearsay evidence 
but direct #idence given on the basis of the witness's 
own knowledge of a fact. A Emrrror v, BABU Ram, L. 
R8 A.163 Cr; A. T. R. 1928 All.1;29 Ono L. J. 92; 
26 A, L J.99; 8 A.I Or. R. 557 e 684 


A mie ` A . 
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8. 120— Period for which security is to be f 


given, commencement of—Joint ‘trial of several 
persons, legality of. i 


Under 8.120, sub-s. 2, Criminal Procedure Code, _ 


the period for which security is to be given com» 
mences on the date of the order ‘under s. 118, that 
is, the date of the final order, and not from the date 
of the preliminary order. 


Where in proceedings under s. 107 of the Criminal | 


Procedure Code the essence of the charge was that 
the accused formed one gang with one purpose, 
namely, that of harassing the complainant and each 
act spoken to by the witnesses was an act prompted 
by that common object and directed towards‘ accome 
plishing it and the evidence of the common associa- 
tion of all the “persons for that one purpase was 


‘particularly strong: - 


Held, that the accused could he jointly tried. M 
Taranagown:v. EMPEROR, (1927) M. W. N. 185; A. I. R. 
1927 Mad 542; 29 Cr. L. J. 77 . 589 


—— 8,198, See On. P. O., 1898, sa. 106, 123. 
i l 218 


a ss, 133, 138—Varioug obstructions by 


several persons—Order, what it must contain— 
Jury, appointment of —-Procedure. ; 


. When in proceedings under s. 133, Criminal Pro- 
cedure Code, it is alleged that various unlawful ob- 
structions have been caused-upon a public way, it 
is essential thatthe order issued under the -section 
should state accurately with regard to each person, 
the specific obstruction made by him which he is 
required ‘to remove, unless it is alleged that all the 
persons are jointly responsible for all the obstructions 
mentioned. è Z l 

Where in a proceeding under s. 133, Criminal Pro- 


cedure Code, a Magistrate appointed the nominees ` 


of the two parties with a Foreman, appointed by him- ' 


self, to constitute a Jury : 

Held, that the Jury was not constituted legally 
and was incapable of making a legally binding award: 
L Kuem CHanp v. EMPEROR, 28 Or, L. J. 1036 220 


——~ ss. 144, 145—Proceedings under s. llh, 
when to be taken. 3 


A Court should not proceed under 8. 144 of the 


Criminal Procedure Code where it will be better to 
draw up proceedings under s 145 of the Code.-Pat 
LATIYAN v. MOHAMMAD IBRAHIM, 28 Cr. L. J. 1039 223 


— sS. 145—Evidence recorded by Reader and 
not. by Magistrate—Irregularity—Trial,. whether 
illegal. y i 
The omission of a Magistrate in proceedings under 

s. 145, Criminal Procedure Code, to make a 

memorandum of the evidence as required by s. 326, 

Criminal Procedure Code, is a mere irregularity and 

does not vitiate'the proceedings wheré no prejdice 

has been caused thereby. O Sumran Sinem v. EMPEROR 

4 O. W. N. 1200; 29 Cr L.J. 70; A. I. R. 1928 Oudh 

112 : 582 


——— 55, 145, 526 (8)—Proceedings under s. 145 
—Application for stay for moving for transfer, 
maintainability of. : 
A party to a proceeding under s. 145 .of the 

Criminal Procedure Code is not entitled to make a 

application under s. 526, cl. (8) of the Code forestay® 

of proceedings with a view to enable the applicant 


- .- woth - ais Ga as WS ra Pn en 
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to move the High Court for transfer of the case. Pat 
Loxa Manton:y Katz Srnau, 6 Pat. 553; 8 P. L. T. 716; 
A. I. R. 1927 Pat 351; 28 Or. L. J. 1035 219 
8.162. See ORIMINAL TRIAL 442 





~m S, 162—Misuse of statement under s 162, 


effect of. . 
‘The misuse of a statement under s. 162 of the 
Criminal Procedure Code is not, in the absence of 
prejudice to the accuséd, sufficient to vitiate a trial. 
B JEHANGIR ARDESHIR Oamav. [Euppror; 29 Bom. L. 
R. 996; A. I. R. 1927 Bom. 501; 8 A. I. Cr. R. 324: 28 
Or. L J. 1012 i -100 
-———— 8, 162—Reference to statements before Police 

10 contradict prosecution witness, legality of. 

It is not competent to n Magistrate to refer to the 
statements made by a witness before the Police with 


aview to contradict a subsequent statement made ` 


by him until copies of those statements have been 
given tothe accused on trial and an attempt has 
been madé to prove those statements. L EMPEROR v. 
AHMAD; 29 Or, L. J. 14 350 


— ss. 162, 164—Preliminary inquiry by 
Criminal Investigation Officer—Statement of wit- 
nesses, whether falls within s. 162—Accused's right 
to copies—Magistrate's power torecord statcmenis 
of witnesses under s. 164. 

- Statements taken by a Criminal Investigation Officer 
in a preliminary enquiry conducted by him against 
a public officer before sanction for prosecution was 
given and he was ordered by a Magistrate to in- 
vestigate under s. 155 (2) of the Criminal Procé- 
dure Code, are not statements falling within the 





purview of s.`162 of the Criminal Procedure Code.- 


To all intents and purposes they are on a par 
with statements made in a departmental enquiry, 
and the accused is not entitled. to copies of such 
statements. | La 

Similarly, statements recorded by a Magistrate in 
such a preliminary inquiry at the instance of the 
Criminal Investigation Officer-do not fall within the 
purview of s, 164 of the Code. 

Section 164 of the Criminal Procedure Code is not 
confined to confession of the accused but applies 
also to. statements taken from witnesses, and although 
it is not desirable that witnesses should be pinn- 
ed down by statements under s. 164, recording 
statements of witnesses under that section is not 
illegal. B JEHANGIR ARDESHIR (JAMA V. EMPEROR, 29 
Bom L. R. 996; A. I. R. 1927 Bom. 501; 8 A. I. Or. R. 
324; 28 Cr. L. J. 1012 100 





Competency of: Magistrate to take cognizance of 

non-cognizable offence upon report by Police Officer. 

The word “report” as usedins 190 (1) (6), Crimi- 
nal Procedure Code, as ameénp/led in 1923, means not 
only sa ®Police feport” @r “report of a cognizable 
case” but also @overs a “report in a non-cognizable 
case". Therefore a Magistrate is empowered under 
this ‘section to take cognizance of cognizable as well 
as nop-cognizable offences upon a report made bya 
Police Officer. L Emezror v. WALI MOHAMMED, 29 Cr. 
L. J. 65; A. I. R. 1928 Lah. 66 577 





_messioner appointed by Court—Power of Court to 

è make cog-plaint—Commissioner, status of. 
A Cdurt whichhas appointed a Commissioner to 
examine accounts is competent to make a valid com- 


plaint under s. 195 (q) of the Oriminal Procedure Code_ 


GENERAL INDEX, “a 


s. 190 (1) (b)—‘Report’, meaning o0f— 


s. 195 (a)—Offence committed before Com- _ 


995 


e 
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in vespect’of an offence committed by a person bea- 
fore tha Commissioner’ under s. 179 of the Penal 
Code. A Commissioner is a public servant subordi- 
nate to the Cotrt which appointed him. B Nana 


KyANDERAO-GHADGE V. EMPEROR, 29 Bom. L. R. 1476; 
A.J. R. 1927 Bom. 647; 28 Or. L. J. 1021; I. L. T.40 
Bom. 12 3 . 109 


—— 8, 197— Government Officer acting as Polling 
Oficer in Municipal election—Prosecution for 
ojfence under Madras District Municipalities Act 
(F of 1920)—Sanction of Local Government, whether 
necessary—-‘Acting in the discharge of official duty’, 
meaning of. 

A Government Officer, such as a Tahsildar, who 
is appointed by the Chairman of a, Municipal Council 
as a Polling Officer under the Madras District Munici- 
palities Act does aot, while he is acting as a Polling 
Olficer, act or purport to act in the discharge of his 
official duty as a Tahsildar; and sanction under 
s. 197 of the Oriminal -Procedure”Code need not, 
therefore, be obtained before instituting criminal 
proceedings against him for an offence committed by 
him while acting as a Polling Officer. M JAGAN- 


“NADHASWAMT NAIDU v. Manixyam, 28 Or. L.'J. 1038; 27 


161 


L. W. 81; I. L. T.40 Mad. 20; A. I. R. 1928 Mad 
; 222 


~ 





~ to date of offence, effect of. 


A mistake as to the date of commission of an ` 


offence in an order granting sanction under s. 197 
of the Criminal Procedure Code for prosecution in 
respect of such offence will not necessarily vitiate 
the trial unless it has caused prejudice to the ac- 
cused. In granting sanction under the section the 


Government need not specify the offence with the “ 


sime degree of precision as ina charge. B JEHANGIR 
ARDESHIR Cama v. EMPEROR, 29 Bom. L. R. 995; A. I. 
R.1927 Bom. 501; 8 A. I. Or. R. 324; 28 Or. L. J.1012 
: ` . 100 
—— 5, 202—Complaint—Magistrate calling for 
counter-evidence— Dismissal of complaint without 
- giving complainant opportunity to meet such evi» 
` dence, legality of. - i : 
Where a Magistrate holding an inquiry under 
s. 202, Criminal Procedure Code, has before him evi- 
dence opposed to-the complainant's allegations, he 
should give opportunity to the complainant to ex- 
plain or meet such evidence. -6 
It is not open to a Magistrate to reject a complaint 
holding that the-sccused acted under a bona fide 
claim of right and that, therefore, no offence was 
committed by him, merely on a perusal of records 
sent for by him from the Police or a private in- 
dividual. M Macoartay v. SHANNON, 29 Cr. L., J. 48; 
A. I. R. 1928 Mad. 135 464 


: $S. 202, 203—Preliminary  enguiry— 
Calling on accused to show cause against issuing 
process, legality of—Discharge of accused— Further 
enquiry, when to be ordered. 





- It is incongruous to call ona person accuseg of ° 


an offence to show cause against process being igsued 
against him when proceedings under s. 202, Criminal 
Procedure Code, are in contemplation. 

Further enquiry after discharge is impropey unless 
the order of discharge is manifestly perverse or 
foolish or is based upon a record, of evidence which 
is obviously incomplete. L Morr LAL v. MMPEROR, 9° 
Lah. L. J. 508; 29 Or. I$} J. 39; A. 1. R.1928 Lah. 97, 

3 É - -2 - - 455- 


e 1 


S. 197—Sanction to prosecute—Mistake ag 


pge e% 
. AÉ 
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.wial—Misjoinder of charges. -. - 


A joint trial for offences-of mischief- and riot where ` 
they do not-form part of the same transaction and ' 


the persons accused are not- the same is-had' for mis- 
joinder of charges. L Banu Marv. Guast, 29 Cr. L J. 
34 





-XLV of 1800), se. 120-B, 121-A—Conepiracy. to 
roverawe  Government—Some, members guilty of 


‘offence under s. 120-B—Joint- trial. of charges,’ 


legulity of—Commitiing Magistrate conducting Jail 
“ddentification—Magistrate giving evidence before 
himself—Commitment, whether: vitiated—Criminal 


trialse—Identification proceedings—Witness ` identi-: 


fying in Jail unable to identity in Court— 
Evidence of identification, admissibility of--Evi- 
dence Act (I of 1872), s8. 10, 80—Conspiracy— 
Hvidence—Confession.‘of co-accused— Hvidentiary 


value—Corroboration, nature of—Criminal-trial—.- 


. Robbery for political purposes—Senience, 
.Beveral- accused persons were all charged under 
8. 121-A of the Penal Code with conspiring to deprive 


His Majesty. the King of the Sovereignty: of, British : 


India, of conspiring. to wage: wer against the 
Government and” of conspiring te overawe the 
Government by means of crimina) force. 
fiqm the conspiracy to’ effect these objects there was 
<. disclosed on the, evidencé a conspiracy.to commit 
dacoities either accompanied by: murder or not 
accompanied by murder and consequently certain of 
the conspirators were liable to punishment under 
8,120-B of the Penal Code for being party to a 
criminal conspiracy to commit offences punishable 
with death or transportation for life. The actual 
participdtors in these offences were separately 
charged and the accused were all jointly tried on 
these charges : 

` Held, that the joindér of ‘the charges was regular 
and legal as all the offences formed part of the „same 
Yansaction. ~ oa 

: Where. a Magistrate who has conducted the Jail 
identifications happend to be the Conmitting Magis- 


. trate, ordinarily his evidence should be taken for ` 
the first time in. the Court of. Session : by calling. 


him asa Court witness. But the fact that a Magis- 
trate took the, unusual course of going into the 
witness-box during the committal proceedings will 
not vitiate, tho comm#tal or the subsequent trial. 

“ Section 10 of. the Ividence Act renders admissible 
in cases of conspiracy much eviderce which is not 
ordinarily admissible. The provisions of thé said 
section are much wider than thos of the English 


. Law and under the section anything said or written 


by any conspirator in’ reference to the common 
intention of the conspiracy after the time when such’ 
iatention was first entertained by any conspirator is 


“a relevant fact as against each of the personms 


believed to be so conspiring as well for the purposes 
of proving the existence of the conspiracy as for the 


e purpẹpse of showing that any such person was a pariy 


to it. 


. The evidence of accomplices is always admissible: 


and is always relevant but undera very old practice 
of the Ggurts in England such evidence is accepted 
only with great caution and- after i 
scrutiny, and is not usually accepted against any 
individual person unless it is corroborated. “Although 
it js not illegal tó convict gh the uncorroborated 
syidence ofan accomplice, there isa consdnsta of 
7 e 
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<8, 23 3— Offences of mischief and riot—Joint 


= 450 
ss. 238, 537, 556—Penal Code (Act 


. Apart. 


629;. 28 Or. L. J. 1032; I. L. T. 40 Bom. 3 
the closest ` 
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opinion that a. conviction on the uncorroborated evi.” 
dence of an accomplice is rarely justifiable. The- 
practice in India is; the same as the practice in 
England. ` 55 : : 

Evidence .in corroboration must’ be independent 
testimony which affects the accused “by connecting or 
tending to-connect him with the arime. In other 
words, it must be evidence which implicates him; : 
that is, which confirms in some material particulars: 
not only the evidence -that the-crime has been come: 
mitted, but also that the ‘prisoner committed it, 
although it isnot necessary that there should be 
confirmation of all the. ciroumstances of.the-criine. 

Tho corroboration need. not be direct evidence that 
the: accused committed the crime: it is sufficient 
if it is merely circumstantial evidence of his cone 
nection with the crime. 


When a witness. who has made an identification. . 


in Jail is unable to identify in the Court -of- the: 
Oommitting Magistrate or of the Sessions Judge-or ' 
in both. his ovidence of identification, though weak, is 
not inadmissible in evidence. In such cases outside evi- 


dance is admissible to prove that the‘witness did make- - 


such identification and thé circumstances in which 
he made it, though the question as to what weight 
may be given- to it will depend on the facts‘of 
each case. 

-A ‘confession of a co-accused ima case of conspiracy | 
is admissible in:evidence> against. all the. accused! 
under the provisions of’ s.10 of ‘the Evidence Act. 
It can also be taken into consideration ‘against his co- 
accused under s. 30 of the Act. - 

The gravity of a robbery is not extenuated by 
the fact that it was committed’ not for the personal 
gain of the robbers but solely in order to obtain: 
funds for the furtherance of .s political cause 


which the robbers: had at heart. O Ram Prasan v £ 


EMPEROR, 1 Luck. Oas. 339: A. I. R 1997 Oudh 389r. 
8 A-I -Cr. R.-449; 2 Luck. 631; 29 Cr-L. J 129 721 


~ 88. 236, 403—Penal Code (Act XLV of 
1860), s. 160—Bombay District Police Act (1V- of. 


1890), 8. 61 (0)—Fighting in public place—Acquittal ; 


under 8. 160, Penal Code— Subsequent. trial for 
offence under ‘s. 61 (0), Police Act, legality. of—~ 
. Autrefois acquit—Alternative.charges, framing of. 


The accused who fought with another ina public 
place was tried for an offence under s. 160 of the 
Penal Code and acquitted as it was found. that the 
public peace was not disturbed. He- was again’ 
charged under s. 6l (0) of the Bombay District- 
Police Act, 1890, on the same facts and same evi- 
dence: is 

Held, that the acquittal in the previous case. operat- 
ed as. a bar to the subsequent:prosecution inasmuch 
as an alternative charge for ths latter offence could. 
have been framed in the preyious case undere. 336 of 
the Code. á ° - 

Per Patkar, J.—The test is whether the evidence in 
both cases .is.the same, and the. subsequent trial is 
on the same basis of facts falling withinss. 236 and 
237 of the Criminal Procedure, Code. B` KALLASANI 
v. EMPEROR, 29 Bom L. RÌ 1478;°A. I R. 1927 Bom. 


216 
s. 250—Complaint, dismissal of, without . 


examining all. prosecution witnesses Compensatton, ® 


whether can be awarded. : 
“It is only after the examination of all thé evidencë 
a-.domplainant wants: to addude that a- Msgistrate-can 


Pa 


i 


Vol. 106] 
Criminal Procedure Code~oontd. 


come to a conclusion that the case:is false and vexa- 


tious, and’ though “a Magistrate is entitled to dis-: 


charge the accused at any stage, he cannot award 
compensation to the accused without examining all the 
complainant’s-witnesses. M PARTHASARATHI NAICKER-v. 
Krisanaswami Tver, 27 L. W. 86; A. IR, 1928 Mad. 
169;.29 Or. L. J. 114 , 706 


: 88,.250, 562-—Acecused released under s. 

§62—Order of compensation, legality of. 

A person reléased under s 562, Criminal Procedure 
Code, cannot be ordered to pay compensation to the 
complainant. 
L. J. 38 





454 


$s, 256, 257—Re-call of prosecution wite 
messes for further cross-examination-—Expense of 
witnesses—Order directing complainant to pay costs 
to accused, legality of. : 


Where an accused after the framing of the charge 
demands the re-call of prosecution witnesses fòr further 
cross-examination the complainant cannot be made 
to bear their, expenses. - 

Where a complaindint failed to produce his wit- 
nésses for cross-examination by the accused after 
the framing. of the charge and the Magistrate ordered 





the complainant to deposit the process-fee and to pay’ 


the accused a certain sum of money as costs: 

Held, that the order of tha Magistrate directing 
the complainant to pay costs to the accuséd was 
illegal. L, Fayz Mogammap v Nanv, 29 Cr. L. J. A S5 





Magistrate transferred to Sessions Court record— 

~. Use of statement us substantive evidence, legality of. 
N It isnot illegal to treat as substantive evidence 
the statement ofa witness recorded by tlie Com- 
mitting Magistrate and: transferred to the Sessions 
Court record under s. 288, Criminal Procedure Code. 
L-Ana SINGH v. Experor, 39 Or, L, J. 73 585 


83. 297, 307—Jury trial—Non-direction, 
when amounts to misdirection—Disagreement with 
verdict of Jury—Reference to High Court, when 
necessary— Discretion of trial Judge, 

-It is only when the non-direction of a Jury is such 
that there are grounds for thinking that the Jury by 
reason of.itmay have been puton the wrong track 
and made to arrive ata wrong.conclusion that such 
non-direction can amount to’a misdirection. . 

Section 307 of the Criminal Procedure Code gives a 
discretion to the Judge in the matter of reference 
and it is only when he disagrees with the verdict of 
the Jury and is clearly of opinion that it is necessary 

efor the ends of justice to submit the case to the 

High Court that he shall so submit it. If he is mot 
clearly gf ghat opinion his gailure to submit the case 

“ is’not a subject fer interference by the High Court 

on appeal. : 

“Where a Judge stated that although he still 
thought that the conviction of th: accused was 
possibly against the gveight of evidence, he had 
modified his original view and was satisfied that 
the accused took part in the crime, and that there 
was thus no reason -why a reference should be made 
and acfepted the verdict and convicted the accused : 

elf, thet Phe case was not a fit one for reference 
under s. 307 af the Oriminal Procedure Code. Pat 
Basrr Mian v Eviewror, 6 Pat. 817; 29 Or. L. J. 81: A. 
I. R. 1928 Pat, 120 OTe OE) OR GES 
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- S. 342—Evidence, recording of, after ex- ' 
amination of accused—Further explanation from ° 
dccused, necessity of. a, f ran 
Where a Magistrate records some evidence after, 

the examination vf the accused has been concluded ` 
he. should call for further explanation from’ the 
accused. L Manera v. EMPEROR, 29 Or. L. J. 11 347 . 


—_—- $. 342—Transfer of Magistrate--De-novo 
trial—Succeeding Magistrate's duty to examine ace 
cused again—Omission to examine—Illegality’: | 
Whers the Magistrates trying a case is transferred ` 

and the accused demands’a de novo trial,” the suc- 

ceeding Magistrate is bound to examine the accused 
again under s. 442 of the Oriminal Procedure Code, 
and failure on the part of the Magistrate to do so 

will vitiate the trial. _ a . 

“Itis not only a rule but a principle of law that - 
the Magistrate who tries a'case in the sense of ‘de-’ 
cides‘ it, must give the accused an opportunity of 
explaining any points which may have been made” 
againsthim and must hear what he has to say.” W 
AKHTAR MOHAMMAD 1t. BMPEROR, A. I. R, 1927 Lah. 720::. 
29 Or: I. J. 125 717. 
———— 88. 342, 364—Summary trial of „warrant 

case—Hxamination of' accused, whether should be 

recorded, a. 

In a summary trial of a warrant case, alihough a 
Magisirate is bound to examine the accused under 
8. 342 of the Criminal Procedure Code he is not bound 
to record such examination as provided for in's. 364 
of the Code. Pat Parsxotam Das v. EMPEROR, 6 Pat, 
504: A; I. R. 1927 Pat. 369; 8 P. L. T. 757; 28 Or. L. J; 
1037; I. L. T. 40 Pat. 14 4 221° 


8. 360 (1)—Deposition of witness, reading: 
of—Accused not present—Presence of Pleader, when 
ther sufficient. : A 
The words “appear by Pleader", as used in s. 560° 

(1), Oriminal Procedure Code, are nowhere. defined, 

In ordinary acerpzance these words mean “represents 

ed by Pleader” that is to say, having a Pleader to act 

and plead. i : : 
There is nothing. in the provisions .of.s. 360 (1), 
Orimiral Procedure Code to indicate that the Legis- 
lature intended that the reading over in the presence 
of the Pleader should be a compliance with the 
provisions of that section only in cases where the. 
personal appearance of the accused is dispensed 
with by the Oourt. The natural meaning of the 

words is that if an accused person has engaged a 

Pleader, who isin attendance, the reading over of 

the deposition in-the presence of the, PJeader will 

be a full compliance with the provisions of the sec- 
tion, if the accused himself does not happen to be 
present at the time ‘the deposition is read over. 

Obiter—Section 360 (3) is not an additional provi- 
sion} requiring that the deposition recorded in 

English should be translated into the vernacular to 

a witness who has dzposed in the vernacular, after . 

having first been read over to him in English. C Har 

Narayan CHANDRA v EMPEROR, 46 O. L. J. 368; A. I. R. 

1928 Cal 27:29 Or. L. J. 49 - 545- 

——— s. 364. See Cr. P. C., 1898, ss. 342, 364 2217 


—— s. 367—Bench of Honorary Magistr@tes—- 
President in minority—Bench judgment written by 
President—Judgment, whether in accordance with 
law. A e . ' 5 
In a case where the Presidént of a Bench of Honor- ° 


ary” Magistrates - is in 'a'minority-aa toeconviction or 
5. e 
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acquittal, the judgment should be written by some 
minobor, of tie mijority sines, otherwiss, there will 
bya conviction based on an asquitting judgment, 
without any-raasons for conviction which, under the 
provisions of the Oriminal Prozedure Code the Bench 
is bound to set ont. M BODDIPATI LALIMMA V [iarperor, 
(1928) M. W. N. 3L A. L R. 1928 Mad. 197; 29 Or. L. J. 
207; 27 L. W. 23) 799 
—— §, 403. See Or. P. O., 1898, : s. 238, 403 216 

= = 5, 403—Autrefois acquit—Subseguent pro- 

- gesution on facts different from thase of previous 

prosecution— Acquittal on charge under s. 498, 

Penal Code-—Prosecution for subsequent detention, 

whether barred. ; 

Where the prosecution of an accused rests on facts 
wholly and completely different from those on which 
he was previously ‘prosecuted, the principle of 
autrefois acquit cannot be invoked. 

The previous acquittal of an accused on a charge 
under s. 498, Penal Code, is not a bar to subsequent 
proceedings under the same section on a charge of 
subsequent detention of the same .woman. L WARYAM 
Sinan v. EMPEROR, 29 Or. L. J. 3;29P.L.R.52 339 


- s. 408—Second Class Magistrate invested 
with First Class powers during pendency of trial— 
Conviction—A ppeal, whether lies to District Magis- 
trate or Sessions Court. : 

The moment a Second Olass Magistrate is invested 
with the powers of a First Class Magistrate he 
becomes a First Class Magistrate and any convic- 
tions by him’ in cases which were taken up by him as 
a Second Olass Magistrate are convictions by a 
First Olass Magistrate, and appealable to the Court 
of Session and not the District ‘Magistrate. M Tiru- 
MALA VENKATAREDDY v SIKATAPU Ramayya, (1927) M. W. 
N. 669; 26 L. W. 685; 39 M. L. T.497;53 M. L., J. 733; 
A. I. R. 1928 Mad. 55; 29 Cr. L.J. 71 583 


=s, 417. See Cr. P. O., 1898, ss. 110, 118, 417 
~ 684 


~ SS. 423, 439, 561-A—“Quashing of pro- 
ceedings”, meaning of—Power cf High Court to 
quash proceedings in subordinate Court—Abuse of 
process—Power of Single Judge of Chief Court to 
quash proceedings—Limits of jurisdiction—Practice. 

“Quashing of proceedings” ‘is 
pendious connotation and the practical result of 
quashing is the setting aside or reversal of the order 
initiating the proceedings. This power is vested in 
the High Court under s. 439 read with cl. (1) of 
s. 423, Criminal Procedure Code., 

The languege of s. 561-A, Criminal Procedure Code, 
is wide and comprehensive and the High Court has 
jurisdiction to pass an order to set aside proceed- 
ings ina subordinate Court ifthe proceedings con- 
stitute an abuse of the process of the Court. 

Any Single Judge of the Chief Court can exertise 
the jurisdiction which is conferred on a High Conrt 
by s 561-A of the Criminal Procedure Code. 

Though the limits of the jurisdiction under s 561-A, 
Oriminal Procedure Code, are very wide, yet asa rule 
of practice it will be exercised in exceptional cases 
only. 

Sancffon to prosecute certain officers of a Company 
was granted to the official liquidator on the 18th 

e November, 1924. The official liquidator subsequently 
applied for public exantinatjon aad for proceedings 
afainst them under s. 235 of the Companies Act. The 
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of the charges against the officers were given. The 
official liquidator did not supply the particulars but . 
filed a complaint against the officers in the Criminal , 
Gourt on the 8th March, 1927, in pursuance of the . 
sanction of 1924: 2 
Held, that the conduct ofthe official liquidator in 
disregarding tho order of the Court to specify the . 
particulars of the charges, and making a complaint - 
during the pendency of proceedings under s. 235 of the 
Companies Act was a clear attempt to ditest the Court 
of its jurisdiction possessed under s. 237 of the Act, and 
that the High Court had power under s. 561-A of the 
Criminal Procedure Code to quash the criminal pros - 
ceedings instituted against the officers. O S.O Mirra ' 
v. KALI Onaran, 1 Luck. Cas. 653; 29 Or, L. J. 102; A, 
I. R. 1928 Oudh 1014 ` 694 


8, 437 —Revision—Finding of fact—Inter- 
ference—Mere mistake of law—No injustice—Inter 
ference, whether legal—Appellate Court—Alteration 
of charge, legality of. f 
A Court of Revision has no right to disturb a 

finding of fact, even ifit arrives ata different cop- 

clusion on an evaluation of the evidence, 5 
It is not the duty of the Court of Revision to correct . 

mere mistakes inlaw, which have no more effect 

than mistakes in grammar or spelling. The power of 
interference in revision is to be used only for the- 
purpose of correcting injustice not mere illegality. 

It is open to the Appellate Court to alter a charge 
to one undera different section and it should do so 
if another section applies to the facts, provided ` 
the accused knew all the facts alleged against him, 
N NARSINGDAS MARWARI V. EMPEROR, 29 Cr, L. J. T : 
—_— 8, 439. See Cr.-P. C., 1898; ss. 423; a a 


——— 3, 43 9—Charge—No offence disclosed—High 

Court's power tc quash charge. 

A High Court is competent to quash a charge and 
dismiss a complaint, in exercise of its revisional 
powers where no offence is disclosed by the prosecu- 
tion evidence. L T'AHIRU v. JALLU, 9 Lah. L. J. 351; 28 - 
Cr.L J 1010 224 
—— 3. 439—-Revision—Acquittal, interference 





in. 

'Che Court of Revision will not ordinarily interfere 
with an order of acquittal. L BABU Mar v. Guast, 29 
Cr. L. J. 34 450 


ss. 439, 476-A—Hearing of case on appeal 
by Judge who made complaint under s. 476-A, whe- ` 
ther legal—Prosecution for contradictory statements 

—Failure to draw up alternative charge—Order for 

re-trial on same charge, legality of. 

The accused made a statement before a Sessions 
Judge which contradicted a previous statement 
made by him and the Sessions Judge’ made a com- ` 
plaint to the District M@gistrate’ under 9%. °476-A, 
Criminal Procedure Code, in whicl® he stated that 
the last statement made by the accused was false. 
The accused was tried by a Magistrate on this 
charge and convicted. On appeal, the same Sessions 
Judge, without ordering the framing of an alternative 
charge, ordered re-trial on the same charge as he found 
that there was no evidence to show that theelast state- 
ment was false. The accused applied for ‘transter of 
the case: e e. è 

Held,- (1) that the proceedings against th® accused 
must be quashed inasmuch as the complainant ang 





Court declined go take proceedings until particulars . the Appellate Court were ong and the same; 
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(2) that the accused should not be submitted-to 
A fresh trial inasmuch as the principle of nemo debet . 


bis vexari applied to the casein the spirit if notin the 


letter. LSGar v IMPEROR, 8 Lah. 196; A.1‘R. 1927 
Lah 671; 28 P. L. R. 688; 29 Cr. L, J. 6 342 
— S. 440 —Revision—O mission to hear party— 





‘Second application, whether maintainable 
-No party has aright to be heard before any Court 
exercising its powers of revision under the Uriminal 
Procedure Code although the Court may, if it thinks 
fit, hear any party either personally or by Pleader. 
The fact,that the Pleader for a party was not 
heard when a Oourt was exercising such powers is 
“not, therefore, a ground for a second application for 
revision or for a review. 

It isa good practice to hear Counsel in criminal 
references in matters of importance, but whether a 
matter is-a matter of importance must be left to the 
discretion of the Judge hearing the reference. A 
BRIPAT Narain. SINGH v. GAHBAR Rar, L. R: 8 A. 135 
Or.; 8 A, I. Or, R. 337; A. L R. 1927 All. 724;25 A. L. 
J.1010; 29 Or. L.J. 88 mF 680 


— 88. 464, 465, 469. See Pena Cone, 1860, 
s. 84 796 
——rS, 476-A. See Or. P. O., 1898, as. ease 
: P 3 

8.476-B—Appeal from order making com- 
plaint—Party at whose instance complaint was made, 
whether entitled to notice—Limitation, starting point 











of. 

In an appeal under s. 476-B ofthe Oriminal Pro» 
cedure Code by s person against whom a complaint 
has been made, the opposite party entitled to notice 
is the Crown and not the person on whose applica- 
tion the complaint was made. . 

Starting point of limitation for an appeal from an 
order making a complaint is the date ou which the 
complaint is filed and not the date on which it is 
signed. L LABHA Mau v. Wasawa Mat, 29 Cr. L. J. 72; 
29P.L.R 128 584 


——— 8. 476-B—Appellateorder directing com- 
plaint to be made, whether appealable to High Court 
—Complaint, what amounts to. 

No appeal lies from an order passed by an Ap- 
pellate Oourt under s. 476-B of the Criminal Pro- 
cedure Code, directing a complaint to be made. 

Per Rankin, C.J.—The policy of the iaw as laid 
down in s. 476-B, Oriminal Proceduré Code, is this that 
whenever there is a decision by a Court- upon 
an application that a complaint shall be made— 
-whether that decision be one way or another— 
there is one appeal from it and no more than one 
appeal. It matters nothing whatever what the re- 

- sult of the appeal may be. If any particular person 

i£ for the first time ordered to be prosecuted by 
the superior Court bis remedy after that is to take 
his defente before a Jury ofa Magistrate according 
to the nature of th case. Two Courts and only two 
are todeal with this preliminary question asto whe- 
ther a person shall be prosecuted or not. 

A District Judge, in making a complaint, after 
giving his reasons for hélding that there wasa good 
prima facie case ordered as follows:—‘I, therefore, 
direct the presecution of A. Let a copy of this order 
be sentealong with the records tothe proper Magis- 
trate a% a coreplaint”: 

Held, that® although in some casesa more formal 
and fuller document may be required, there was a 
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proper complaint in the circumstances of the case. G 


AHMADAR Ragman v. Dwip COHAND, 32 O.W. N. 164; 29. 
Or. L. J. 119 i 711 





perjury—Transfer of case—Reasonable apprehension 

—Inpartiality of Magistrate 

The proper time for taking action against a witness 
under s. 476, Criminal Procedure Code, is the time of 
delivering the judgment in the case. 

Ordering prosecution ofa defence witness under 
8. 476, Criminal Procedure Code, for an offence under 
s. 193, Penal Ccde, at the time his-evidenco is records 
ed is bound to strike terror in the heart of defence 
witnesses and ‘is, therefore, a sufficient ground fop 
transfer of the case. ny 

Where the action cf the Magistrate is such as to 
create a reasonable apprehension in the mind of 
the accused that the Magistrate has made up his 
mind against him, the case would be ‘transferred 
even though the Magistrate- may have acted with per- 
fect impartiality. L Goran SINGH V. EMPEROR, 29.Cr, 
L. J. 40 ` 456 


8, 503—Witness residing in Native State— 
Issue of commission to examine witness to officer 
representing British Indian Government—Duty of 
such oficer—Refusal to execute commission, legality 
of—Court’s discretion to examine witness by come 
mission or summons. j 
Once a commission has been issued by a District 
Magistrate or other Oourt mentioned in s. 503, 
Criminal Procedure Code, to an officer representing 
the British Indian Government in a Native State it 
is the duty of the latter either to proceed where the 
witness isortosummon such witness before him 
and to take down his evidence or to delegate his - 
functions under the commission to any officer 
esubordinate to him and competent to execute. the 
commission, and in that case such officer must 
proceed to the place where the witness is or summon 
the witness before him and take down his evidence. 
But neither the Criminal Procedure Code nor any 
other lew leaves itto the option of such officer to 
decline toexecute the commission onthe ground of 
inconvenience or some other similar cause. The fact 
that the powers to execute the. commission cannot - 
be delegated to.a Magistrate subordinate to a State 
does not absolve such officer from the’ duty of 
executing the commission or of proeuring its execu- 
tion in accordance with law. The provisions of sub- 
B. (3) of s. 503, Criminal Procedure Code, are mandatory 
in this respect. ` i 
lt is for the Magistrate to decide whether he 
would summon witnesses residing in a Né&tive State 
in Court to record their statements or whether he 
would issue a commission and ifthe Magistrate has 
decided upon the latter course it is not within the 
discrejion of the Agent to the Governor-General to 
whom the commission is issued to decline to execute 
the commission on the ground that there exist other 
possible means for examining the witnesses, 
DIKANDAR V. EMPEROR, À. I. R. 1928 Lah. 76; 29 Or. L. 
J. 202 794 


—— s. 514—Surety bond—Failure of surety to 
produce accused on day fixed for appeararfe— 
Magistrate not holding Court on that day—Bond, 
whether forfeited. 

The failure of a surety to produce an accused on 
the day on which he has thdertaken to produce him 





8s. 476, 526—Prosecution of witness for l 


| 
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will, not cause „forfeiture of his bond, where the 
Judge does not hold Oourt on that day. L SAMMAN 
Binan v. Hupgnor, 9 Lah. L. J. 411; 28 Or. L. J, 1020; 
AL. R. 1928 Lah. 20 F ii 108 


m S. 526, See Cr. P, C., 1898, ss. One 

~ 8, §26—Officials of district connected” with 
¢ase—Transfer of case, desirability of. eee 

Where a number of officials in the district in 
which an accused is being prosecused arepersonally 
concerned in the case, whether as witnesses or other- 
wise, it is:desirable thatit should be tried elsewhere 
A Buaora-Natu‘v. Mrs. VASHESHWAR NAUTH SINGH, A. I. 
R: 1927 All. 708; 28 Or. L. J. 1011 X ©- 99 
a 8, 526 (8).. See Cr. P. O, 1898, ss. 145, 
` 526 (8). ` | 219 


529 (e) 














537,556... foe oe 72: 
s. 561-A. See Or. P. O., 1898, 58.428, 439,. 
SIA, =; 694 
———— si 562. ' Sée Or. P. 0, 1898; s5. 250, 502 á 


3 , 5 
Criminal trlal—Accused’s right, to` trial by. Judge 
with open mind. . . a Me ete a 
“An accused is entitled to a décision both in the 
trial Court, and on, appeal from a Judge who ap- 


proaches his"casê with an absolutely open mind. L. 
Sir v, Emperor, 8 Lah. 496; A. I. R, 1927 Lah, 671; 28° 


PL. R:'688; 29 Or: L. J: 6 342 


<. ox Ditty of prosecution and trial Judge to see” 


that all material evidence’ is adduced—Police 
- - diary, proper uge of—Criminal Procedtire ‘Code 

(Act V of 1898), 8. 162.- . 

“The Prosecuting Inspector, the Government Pleader 
in the trial Court and the trial Judgs donot any 
of them ‘discharge their duty, if they are merely 


~ conten; with getting récordéd and recording such 


evidence as the Police may put before the Court. 
It is the duty of all of them to apply some intelli- 
gence,all the intelligence- they can, to the problems 
that arise in the- case’ and towards ‘securing, all 


possible evidence on material pcints. They must ex- i 


añine the motives and relations between the parties 
and insist upon their actions, where those actions are 
material. being-dfscloséd. i 

A'confession recorded-in a Police diary cannot be 


$1529 (ej. Sée Or. P. O., 1898, ss, 12,- 

Soas Ka A 

$8.°537,.556. Se ORP. O., 1898; se. 235. 
j sa. 28 
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nsed for anything other than to assist the presiding ` 


: Judge inthe enquiry or trial or for the purpose of 
enabling the defence under certain, circumstances to 
contrddict the witnesses for the Crown. But it is the 
duty of the Judgé to bring on record by evidence 
any material facts that may’comé to his knowledge 


and for this purpose a Judge can and should use 


the diary. A Karan SINGH v. EMPEROR, L.R. 8 Æ. 153 


e Or; A; L.R. 1928 All. 25; 29 Or: L. J. 26; 26 A. Ji. J. 


92; BA. I. Or. R.426 |. 442 
-e—— Inconsistent defences, legality of. 

¿An accused person is entitled to set up incon- 
sistent defences. L Santa SINGH». EMPEROR, A.J. R. 
1927 Lah 710; 29 Or. L. J 117° 709 


as Proceedings before Bencù Court—Application 
‘for transfer on ground of difficult question arising— 
Procedure. ee es 
Ifa Bench Cotrt thinks that a case pending before 


“it- should be -transferred to the file’ of some -other 


20°Cr. L. J. 208 


[1927 . 


Oòurt,, on the ground that the case involves difficult 

questions ‘which cannot be properly tried by a Bench : 
it should move the matter officially and -not leave it to. 
the -party to move. M In re V.A. GOPAL aa 5 


—+—-— Prosecution and’ defence-evidence divergent— 
- Benefit, af doubt. a Na an treed 
“Where the prosecution and the defence witnesses. 
between whom there: is not much to choose make two, 
divergent statements about one and the same 
incident, the matter becomes doubtful and the accused” 
is entitled to the benefit of doubt. L: KALU v. EMPEROR, - 


800; 


Recording of prosecution evidence piecemeal, . 

„legality of. . ; . 

“In a criminal trial prosecution evidence should. 
not be recorded piecemeal inasmuch as such a pro: 
cedure would give every. opportunity for succeeding., 
witnesses to know what the statements of the -pre-. 
vious witnesses are and on what lines the .cross- 
examination of the witnesses is being conducted. L, 
Strag-up-Din, v. EMPEROR, 29 Or, L, J. 200 792 


escape with a lesser sentence. ` BJEHANGIR ARDESHIR 
Cama v: EMPEROR, 29 Bom. L. R. 996; A: IR. 1927 
Bom.'501;8`A I. Cr. R. 324; 28 Or. L. J. 1012 100 
——-—~ Sentence, reduction of, when justifiable. |. 
A Court is not bound to reduce a sentence unless 
it appears to be heavier than the facts ‘proved against. 
the accused‘ warrant, especially when. ‘the Courts, 
below: express the opinion’ that it is not so, even 
though the facts constitute a different offence for; 
which the sentence passed is not a legal one. N 
NARSINGHDAS MARWARI v. WMPEROR, 29 Cr. Gd. 88 





—Sentence—Robbery for political purposes. 
See Cr. P. O., 1898, ss. 235; 537, 966 721. 
Thumb impression—Power of Court to ask’ 
accused to give, his. thumb-impression—A dverse. 
inference on refusal—Fvidence Act (I of 1872), 8. 78 
—Identification of Prisoners Act (XXXIII of 
1930), 8-5. = oy 2 SG 
_4 Court has power to ask an accused person whee. 
ther he would consent to have his thumb-impression 
taken for comparison and may draw an inference 
adverse to him if he refuses to give his thumb-im- 
pression, Pat ZAHURI SAHU V. Emperor, 6 Pat. 623; 
28 Or. L. J. 1028; 8 P. L. T) 847; A. I. R: 1928 Pat., 
103 . : + , 212 . 
Crowndebts. See Companies Aor, 1913, ss. 228, 
229, 230 ` 27 


Custom—Allenation—‘Ancestral land'—Chela Sialg ` 
of Mauza Chela, District Jhang—Sonless proprietor ` 
—Power to alienate aņgestral = land—Breaking of 
tribal bond, effect of. 7 > 
Among Chela Sials of Mauza Ohela in the Jhang 

District a sonless proprietor is not allowed to alienate 

his ancestral property except for necessity. 

Wherea tribal bond has been broken the pre- 
sumption ofa restricted righ’ of alienation must be 
deemed to have been rebutted. $ 
- Land situated in a village founded by.ahd entirely 
owned by thecommon ancestor of the plainfiff and 
the alienor is ‘ancestral’ land. L Prra veFgrrae 905 
——-— Successlon—Chopra Khatris of Jullundur 

-District—Collaterals, whether exclude daughters; 


“Nel. 106) 
Custom—coneld. 


There is no special custom among the Chopra 
“Khatris of the Jullundur District by which 
daughters are excluded from inheriting the pre 
perty of their father by collaterals where the 
‘father was separate from the collaterals. L Umea v. 
Durea Devs, 8 Lah. 541; A. 1. R. 1927 Lah. 539; 29 P. 
L. R. 112 s 225 


Succession—Daughters' daughiers and col- 
laterals; rights of—Muhammadan Naru Rajputs of 
Hoshiarpur `‘District—Riwaj-i-am, presumption in 
“favour of—“Aulad,” meaning of. 

Among Naru Muhammadan Rajputs of Hoshiarpur 
. District daughters are by custom entitled to succeed 
in the presence of collaterals more remote than the 
descendants.of the great-grandfather of the deceased 
proprietor; and where daughters have succeeded to 
their father’s land as heira excluding his collaterals, 

their daughters are entitled to succeed to their 
mothers’ estate inthe absence of direct male heirs, 

In places where the right of females to succeed 
is widely recognised, the word “aulad’ should be con- 
‘strued as including both male and female issue. 

Where a Riwaj-i-am of a District sets up a par- 
‘ticular custom, there isa presumption in*favour of 
the existence of such custom and the onus of proving 
the contrary is on the party contesting such custom. 
L OHARAGH BIBI v, SULTAN BAKHSH, A. l. R. -1928 Lah. 

“40 i a j 846 
pretense mamaa Widow of predeceased son, right 
of, to husband's share -Onus of proof. | 

Under the general. agricultural custom the widow 
of a.pre-deceased son ‘is entitled only to` maine 
tenace, But in some tribes in which the right of 
representation is recognised, she is entitled to suc- 
eeed to the share which her husband would have 

taken if he had been alive when such succession 
opened out, The burden of proving such a special 
custom is on the person who asserts ‘it. L RAM 
Ouand v, WARYAM SINGH 864 
BPeorée—Construction—Partnership suit—Prelimi- 
nary judgment dealing with certain ` matters and 
adjourning suit to later date, whether determination 
of entire suit, Era i 
i “Where in a suit for dissolution of partnership, the 
‘preliminary, judgment” directed dissolution, the ap- 
pointment of a Commissioner and taking accounts 
‘and “thé further consideration of the suit was ad- 
_journed” to a later date: ' f : 
“ Held, that the suit could be considered to have been 
‘only partially and not entirely disposed of and it 
was competent to the Court later to take into con- 
‘gideration other matters covered by other issues and 
not disposed of in the original judgment. MiSATHAPPA 
Quurty v. SUBRAMANIA ORETTY, A, 1. R. 1928 Mad. er 


Beeds, See O. P. O., 1908, s. 100 250 


Document executed nominally, whether can be 
° 


relied oP as gift, i 
The executant Wf a document executed with one 





intention cannot by change of mind: utilise thet . 


-document for a transaction’ of a wholly different 
‘character. - 7 

When a document i$ executed fiominally without 
any intention of conveying title in favour of any 
person, it tannot afterwards be used for the purpose 
of cofiveying title merely because one of them 
“changes hisemind and wants the document to be opera- 
‘five as a roal transfer, M KULANDAI- VELUPILLAT V, 
¢ 


`~ 
. 


@bitikaL INDEX. 


°, 

Deeds—concela. ee <i 
, VENKATARAYAR, 39 M. L. T. 470; 53 M. L.,J. 808; A. J. 
R. 1928 Mad.25, ` aes 653 


Del credere agent and Independent con- 
tractor, distinction between. See Mapras District 
MUNIOIPALITIES Aor, 1920, s. 92 334 

Divorce Act (IV of 1869),-S. 2~—Parties not 
domiciled in British India—Residence and adultery 
within British India—Jurisdiction of Courts of 
India to grant divorce—Indian and Colonial 
Divorce Jurisdiction Act, 1926 (16 & 17 Geo. Y, Ch, 
40), applicability of. 

Courts in India have jurisdiction under the Divorce 
Act to grant a divorce which willbe valid for all 
purposes throughout British India in any case where 
the parties are resident within the jurisdiction of the 
Cours and the aduliery complained ofhas been come 
mitted in British India. The fact that the parties 
are not domiciled in British-India and that the 
decree will not be binding for international purposes, 


‘is no bar to the granting of a petition for divorce, 


Tha Indian and Colonial Divorce Act, 1927, has no 
‘application to a marriage celebrated in the Irish Free 
State. O Nan Greexwoop v.L. V. Greenwoop, ^O. 
W. N. 163: : : ` 481 


‘Easemant—Right of easement against land owned 


by Government in occupation of lessee—User for 

60 years, whether essential. i 

An éasement cannot be claimed against Goverti« 
ment unless the claimant has established -user for 
60 years even though the land over which the eases 
ment is‘claimed is in the occupation of A lessee. O 
Jagan v. JAGDISH, 4 O. W. N, 1035; A. L R. 1926 Oudh 


17 < , 305 
Easements Act (V of 1882), s:13—Right of 
tenants to graze cattle on landlord's kancha lands— 
Customary right, evidence of, ` 
A customary right of pasture on landlord's lands 
can be established by proper evidence if itis made 


‘out that from time. immemorial the tenants have 
‘enjoyed itas of right and if from the circumstances 
jt could be gathered that the right was ‘enjoyed by 


them customarily or might be due to a lost-grant, 
But such a right cannot be held to exist where the 
tenants used to apply ‘to the landlord formally fot 


-permission to grave and the landlord us:d to give 


them permission on terms agreed to between him abd 
the ténants. M LAKSHMI KUMARA v, NARAYANAPPA 
NAIDU = 198 


_Ejectment sult—Parties—All pefsons in possession. 


whether necessary parties—Omission to implead 
heir of one party—Mdintainability of suit 
Ejectment suit and suit for damages, difference 
between. Š 4 ` 
Although an action for damages ugainst one of ` 
some of several joint wrong-doers is maintainable, ih 


-an action in ejectment all persons in possession 


should be impleaded as defendants, and there is no 
dist¢nction in principle, for the purpose of this rule; 
between the cases of trespassers and of tenants. 

The prinolples ‘governing: the rule of joinder off 
defendants in an action for ejectment are maigly 
two; first, ifany of the persons in possession is Jeft 
out, he remains in possession’ as not ‘being -affected 


by the decres, and the decree as one in vejectinent 
‘and for possession becomes infructuous becawse the 


persons ejected as being bound by-the decree cah 
always come in under the person who, remains in 


B ot 


possession ; and second, there ia a - certain amount 


ale 


` Ejectment gult—concld. 


ny 99 P.-L. R.' 129 Saree 
b 25 —. Findings and evidence cdduced in Revenue ` 


PAR AE EA 


risK involved in not making ths persons in actual 
“possession defendants, for in. execution -of the decree - 
persons may. happen to be turned out -who may 
then. bring actions against the plaintiff for wrongful 
-dispossession, not being bound by the decree. - 

- Where during the pendency of a suit for ejectment 
‘one of the defendants died and his heir was not brought 


| “on record: . : 


Held, that the suit could not be maintained in the 
absance of such heir unless there was evidence to 
“show that the heir was not in possession of-the lands 
sought to be recovered. G ARUNADOZA OHAKRABARTY V. ` 
MAHAMMAD ALT, 46 O. Ta. J. 433; J. L. T. 40°Oal, 13: A. 
1. R 1928 Cal. 138 : : 261 


‘Election. See Bousay Locau Boagps Aor, 1923, ss. 
~ 85 (2) (b) 27 : É - . 265 
See 0. P.O, 1908; s. 115 ~ 398 
See Or. P. O., 1898, s 197 ` 222 

` See MADRAS Oity MUNIOIFAL Act, 1919, 8 55 (2) 144 
` See Maneras DISTRIOT MUNIGIPALIT-ES Aor, 1990 129 
Gee Mapras District MUNICIPALITIES AoT, 1920, a. 


` 4.911) os 205 ` 
. Escheat—Duty of Crown to show absence of relations 


and heirs-at-law. < i . 
Before the Crown can take property of a deceased 
person by escheat it must be shown that the deceas- 


.: adleft no relations or heirs-at-law. B Narayan 
| PUNDLIK VALANJU v. LAKSHMAN DAJL SIRSEKAR, 29 Bom, 


L. R. IYO AL R 1927 Bom. 456,51 B. 73841 87! 
“Estoppel. See'EBvipsxos Aor, 1872, 8. 115 20 
ia Party . taking. particular p 
previous litigation—Change of position in subsequent 
‘tigation, whether permissible. . . | 
Itis a .well-known ‘rule of law that where a -párty 
‘hag asserted a certain position jm a previous litiga- 


A 


: tion he cannot re-agitate the matter on the assumption 


` pf -fresh fact “against persons who were partiés whe- 
‘ther as plaintiffs or defendants in the previous, suit. 
“L Bitona v, SHEO CHAND . | . 484 
-Evidence-—Lapert evidence—Report, admissibility of 
—-Hxamination of expert, necessity of.. 
‘he report of an Expert on similarity of thumb 


Impression is not admissible vin evidence unless he 


' has been examined in Court: or cn commission. L 

| Sant SINGH v. LAL CHAND 834 

i Hupert evidence--Report, whether admissible 
i’ a.Bxamination of expert, necessity of: i . 

Reports of experts are not legal evidence unless 

hey appear in Oourt as witnesses and are examined 

` in respect of their opinion. L WADHAWA v. Jar ET 








+ Caurts, aalmissibility of, in subsequent civil suit. ` 
` Findingsin ejectment proceedings before the: Reve- 


‘ue Authorities and the evidence led in those cases 
| gamoh be relied upon as evidence -n subsequent pro- 


scdingsin a Civil Court, L SARU KHAN v” Jan 
WE A. L R. 1928 Lab, 43; 1. L. T. 40 Lat, 17 
-aese in gecurity proceedings: See Cr. P, O; 1898, . 
_ Sha. 110, 118, 417 oe 684 
` Byiderice Act” (i of 1872), ss. 8,27, 32 (1)— 


( ession leading to discovery of -weapon used, -d 
re of admissibility of—Dying declaration, : 


gdmisaibil un of, to prove charges other. than 
‘homicide--Dyt rat 
- -fter Pobbery+-Res geste. - - 
* Although the whole of th confession of a prisoner 
. 
. 9 
e = 


position in - 


+ 


£1987 
Evidence Act—contd. if 


in Police custody cannot be admitted in evidence under 
8. 27 of the Evidence Act, yet where a confession 
includes a statement that a weapon was used for 
committing the offence charged. that part of the 
confession can go in if it leads to the discovery of the 
weapon. - 

“A dying declaration is admissible in evidence. 
under s. 32 (1) ofthe Evidence Act even where the 
charge is not one of homicide. 4 

A dying declaration made by a person who has 
been robbed and killed, immediately after the robbéry. 
‘regarding the robbery and also regarding the assault’ 


- committed in the. course of the robbery, is admis- 


sible in evidence in the trial of the assailant for 
robbery, under s. 8 of the lividence Act as part of the 
res geste. å : 
Sections 8 and: 32 of the Nvidence Ack may overlap 
in some cases but-they provide for different and disk. ` 
tinct conditions, Pat Larsi DUSADH v. Emprror, 6 ` 
Pat, 747; 29 Or. L. J. 106; A. I. R. 1928 Pat. 162 698° 


———.85, 10,30. See Or. P. O., 1898, ss. 285, 
_ 537,556 $ 7 721. 
-—~—:— 88, 27,32 (1). See Evipence Aot, 1872, 68. - 

8, 27, 32 (1) - : 698 
———- $, 73. See CRIMINAL TRIAL i 212 


-———— 38, 78,114—Presumption as to regularity 


` .6fofficial acts. See Mapras City _MUNICIPAL ACT, 
- 1919,8. 55 (2) < i -144 
———— 8,91. Seg PYATPAING, EFFECT OF , 503 


‘=m 8. 91——Stamnp Act (I of -1879)—Stamp Act . 
(II of 1809), #.. 2 -Unstamped mortgage-deed— 
“Heecution”, what is—Secondary evidence. = 
Under s. 2 of the Stamp Act, 1899,- "execution" 

means ‘signature, and an instrument which, becomes 

chargeable with stamp’ duty only on being éxecuted 
is not liable to stamp-duty until it is signed. oa 
“Exécution? under the old: Stamp Act of 1879 

‘ordinarily connoted signature, though theré may-have 

“been special. instances where a document was .¢xe- 

-cuted other than by signature. ©. `, Pa ad te Poet 

. Secondary evidence of the contents of a formal 

unstamped mortgage-deed is admissible if it was ot 

signed by the mortgagor. Ifthe deéd was executed 

“by signing, thén secondary evidence is inadinissib 

for lack of stamping. R Ma Saw è, Mauna PA, b R, 

.650;.A. I. R.1928 Rang. 32; I, L, T.40 Rang. “sa 

8. 92—Vendor and purchaser—Oral evidence 

. to show ihata sumof money .in addition to “sale 
price was agreed io be paid, admissibility of—~ 
Sutt for possession by  purchaser—Purchasey, 
whether entitled to possession without paying cote 

~ _ sideration—Property, when passes. : 4 

- A purchaser sued his vendor for possession of tlie | 

properties sold. The latter pleaded that the plaint+ 

iff had agreed to pay him a- sum of money’ in? 

-addition to that. fised as the sale price as a pree 

liminary to the execution of, tife: convePawce, an 





3 -thatthe amount paid by the plaint@ at the time of the 


execution of the deed was thie additional amount 
“and not: part of-the price. The plaintiff admitted . 
non-payment of part of the consideration. There 


was no recital of receipt of cossideration in the salés 


eed : s - Led 
Held, (1) that it Was open to the defendant to ‘ade 


: duce oral evidence to substantiate his plea; - e 


ng declaration made immediately `- (2) that: the plaintif could be givertea decgae-tey 


possession only on condition of payment of the whola 
of the consideration remaining due to the defendant, 


“Vol. 1061 
Evidence Act —contd, | 
There is no invariable rule that mere registra_ion 


` of an instrument without reference to other ciream- 
. Bbances-operates to transfer the property; where a 


transfer is intended to be effected only in the erent . 


“of acertain condition being fulfilled and) that œn- 
dition not being fulfilled, effect is not given to the 
intention to transfer; no property passes . R MASNG 
> Mon v. Ma Kis On, 5 R. 636; A. 1. R. 1928 Rang. 471 
: . - 358 
5, 108—Person not heard of for more twan 
seven years— Presumption of death but not of time of 
death—Mortgage by unauthorised person, validity of 
- -Transfer of Property Act (IV of 1882), 5. 48. 
- Under s. 103 of the Evidence Act ‘when :he 
- Qourt has to determine the point whether a particclar 
person ought to be presumed as dead on the grotnd 
_ that he has not beén heard of for more than seven years 
there can be no presumption that he was deada a 
. particular time. - 
A, a Muhammadan widow, executed a mortgage of 


` 


- certain. property at a time when it was not certuin | 


whether her husband was dead. In a suit upon he 
mortgage instituted more than seven years after Ler 
husband was heard of: l 

Held, that undér s. 43 ofthe Transfer of Propezty 
Act the mortgage was valid. O MAHADEO SINGH v. 
. Har Buxgsa Duss, 4-0. W. N. 1077; A.J. R. 1828 


- Öudh13 - KONA 4E9 
3.114, See O. P. C., 1908, s. 100 2E0 


aa §, 115 —Hstoppel—Declarations and acts— 

Mistaken idea of righta—Lose and injury. 

Section 115, Evidence Act, does not require that a 
| person who by his declarations: or conduct induces 
- 6 belisfin ‘the mind of the other, must .of a neca- 
. Bity have been aware of his rights. 


mes 





The ; Inglish Law-or s. 115, Evidence Act, givzs- 
` no countenance to the doctrine that in order to crease - 


eon the person whose acts or declarations in- 
: duced another to-actin a particular way niust have 
been under no mistake himself, or must have actel 

with an. intention to mislead or. deceive. What. 3 


required is that the position of the person who wes . 
induced to act should have been altered; and ths | 


-~ principle on which the law and the Statute rest ic, 
thet it. would be most inequitable ‘and. unjust tə 

~ him that if another by a representation made, or br 
+ gonduct amounting to a representation, has induced 
him to act as he would not otherwise have done, ths 
“person who made the representation should be 
<“ allowed to deny or repudiate the effect of his formez 
“ statement, to the loss and injury of the person whc 
acted on it, A Mata Dayan LaL v., LALJI SAHAI 25 A. 
L. J. 878 : ` 1 524 


> m mama B 115—Will by testator having defective 
~  title--Estoppel of person who takes possession under 
©. Will from disputing validity of Will. -` 

A ne, who- obtains, or accepts, or retains possession 


rod 


. of prepesty under a Wile and who neither has, nor - 
: proteases to haœ, any title thereto except under the. 


ill, is estopped, as against any remainderman- or 
/ other -person claiming under the same Will from 
, asserting that the testator was not entitled to such au 
., 6state in the property as he purported to devise or 


: bequeath and, generally, from setting up any title to ` 


- the property in himself which is independent of, and 


. Bdvegse to, thé Will, or any interest ofa different - 
“ding from,that which he would have taken if the - 
= prðparty® had -passed by the Will-as it wes im- - ¢ 
A Garg, tions, whether relevant. 


““plisdly represented by him to have passed, 


- GENERAL INDEX, - 


- Execution, See Eyipgnoz Acr, 1872, 6, 91 


943 
Evidence Act—concld, - © 2 
Dry v. Ram Prasan, A. L R. 1927 All, 642; 26 A.L.J. 
` 20 


-62 ` 


—~— S. 116—Under-proprietor in possession of 
land—Lxecution of kabuliyat—Estoppel~—Agreement 
to take theka, whether destroys rights in sir lands, 
Section 116 of the Evidence Act is designëd to meet 
the case of a tenant who has been put in possession 
by his landlord and is not applicable where’ the 
tenant has not been so put into possession. 
The execution of a kabuliyat by a person who is 
already in possession as an under-proprietor does not, 
therefore, estop him from setting up his uhder-pro- 


- prietary rights. 


An under-proprietor does not lose bis rights as such 
in the sir plots by obtaining a theka of the whole 
village from the talugdar until the end of-the settle- 
mert. O BISHUNATH SARAN SINGH y, SURAJ PAL SINGH, 
4-0. W. N.-1037, 1116; A. I. R. 1928 Oudh 33- "8 


——— 88, 145, 154— Power of Court to allow 
witness to be treated as hostile— Revision— Inter- 
ference—Lvidence of hostile witness, whether should 
be rejected wholly. ie s 

- It is open to a Court- to grant- permission to a 

party calling a witness to 


party calling him is entitled to rely on those por- 
he -wishes to 


‘ > - 100 
— S. 163—Account bòoks—Inspection by 
adversary, effect of—Suit not based on account 
booxs-—F'ailure to produce—Adverse inference, when 
ther can be drawn. - 
Under s. 163 oz the Evidence’ Act a person, 





“whose account books have been inspected by, the 


z7 


opposite party may -require ihe lattér’to tender them 
as evidence of both parties. Such account books need 


“no further proof and-are admissible and should te 


admitted in toto, : 
- Inasuit based on a bond ore mortgage and not 


- on account books, it is not permissible tothe Ccurt 


to drew an adverse inference from the plaintifs 
failure to produce his account books, unless the other 

arty has called upon him to produce ‘them and he, 
hae refused to comply with the demdhd.. N Kisax 
GHULE v. PURANSA 305 


476 
Executlon of decree—Security for restitution» 
Order accepting security—A ppeal, gah 
No appeal lies frem an order in execution prm 
ceedings accepting security, on the gtound of ins 
sufficiency thereof, L CHATTAR SINGH v. Harri DêfTa 
LAKHMI DATT 866 
Explosive Substances Act (IV of 1884), s. 6, 
See PENAL Cong, 1660, s. 120-B - 545 
Fatal-Accidents Att (XIII of 18355), 3, ™ Dame 
ages, assessment of—lilementa to'be considered=— 
Fine paid to plaintiff in criminal- case~-~Probablé 
duration of life of deceastl~-Sentimental considergs 
a e 


; 44 


kas > e. 4 
Fatal Accldegts Act—concld. 


In.awarding damages under the Fatal Accidents 


Act, the Court should take into account the ‘amount - 


` of fine realised from tha defendant and paid to the 
plaintif in criminal proceedings instituted by the 

~ latter against the defendant. © . ` y 
In estimating damages under the Act itis settled 


. “law that no sentimental ‘considerations are relevant, 


_ ‘-deceased. A Naras Rayu v. OHAND Kaur, AsL R. 


-7 1919; 8. 58 (2) 


f 


“A plaintiff cannot get higher damages when the 
: dsozased had besen brutally murdéred than wliere the 
daath- had’ basn dueto mere error of judgment, 
In assessing such damages it is necessary to take 
into account the probable duration ofthe life et ike 


All 684; 26 A. L. J. 60 : ` 165 


` Finance Act, (Xii of 1925), s. 
` Tax Act, 1922, 88. 28, 55, 58 ` 


' Forest Act (VII 07 1878), ss. 2, 39, 41—“Timber,” 
- and “forest produze,” meanings of, ` : 
The words “timber “and “ fores; produce” in s. 
.’ 4 of-the Forest Act are used in the widest sense 
. as given in the definitions to, be found in s. 2 of the 
“Act and not in the narrow and restricted sense 


, specially intvoduced to define and limit the ‘powers ` 
. described in Chap..VII of the Act. 


L Lat BADSHAH V, 
| Emperor, A. I. R. 1928 Lah. 80; 29 Or. L. J. 193 790 


“ Government of India Act,1915 (5 &6 Gen. V, 
~ 0,64); 8.108 (1). See Court Fess Aor, ‘1870, ei 


: ; 6 
= Government of india Act, 1919 (9 & 10: Geo. V, | 


* (8,101), 8.49, See Mapras O2ty MUNICIPAL an 


- Grove—Land demised for purposes of grove—Por- 
; tion: of land ceasing to be grove—Landlord’s right 
to eject-—Breach of contract of tenancy—Contract 
“Act (IX of 1872), 83. 89,73. ` i 
Where an agreement between a zemindar and a 
tenant is that tké tenant should have a specified 
- area for the purposes of & grove, if the tenant 
- either does not use a definite ascertainable portion, 
- dven a small portion, of thatarea for the purposes 
of a grove, by neglecting to re-plant fora consider- 
. able périod or affirmatively uses a definite ascertain: 
able portion, even a small‘ portion, for some other 
purpose, ¢.g., ordinary cultivation or building a 


. + Wouse, the tenant commits a breach of-the contract, 


` L L. T.40 AIL 46; AJI R. 1928 All: 117 


“t-and the landlord is entitled: to` put an end to the 


contract and sue for ejectment wrless he has acquiesc- 

" ed in the continvMnce of the contract. A RAGHUNATH 
4, MUHAMMAD Ant Hasan Kian, L.R 8 A. 292 ye 
8 


| Guardians and Wards Act (VIII of 1890), 8. 17— 
- Court, wRether entitled to disregard law in minor's 
interest. See MUHAMMADAN Law : 
we 8, 29 (N)—-Sanction to mortgage property— 
Bong right to sell without intervention of 
ourt. § epee fe eae 
` Permission to morgage b miror’s property accord- 
‘ad under 8." 29 (a) of the Guardians and Wards Act 
dpes not empower the guardian to confer on the 


ortgagee an absolute power to gell without the 





’ intervention of the Court. 8 Anput RAHIM; ABDUL . 


Hussain . i 872 
. Hinde: Law—Adoption—Rule against adoption of 
..., daughter's son, applicability of, to Kayasthaa— 
- Kayasthas. of Bihar, whether. Sudras—Pleadinga— 
2 . Necessity. of averring*rule, of -prohibition—Family 


5 


“INDIAN CASHS, 


7. See Income - 
642 - 


-to the contrary, 


822 | 


-= pio? > 
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custom to the contrary, validity of —Mere declaration 
of adoption by adoptive father, effect of— Actual 
giving and taking, necessity of—Suit for possession 
against alleged adopted son—Adoption; whether 
should be set aside—Limitation and adverse posses- 
sion, effect of. i 


Kayesthas of Bihar are not Sudi‘as but belong to 
the Dwija or- regenerate ‘classes, ‘and the rule of 
Hindu Law prohibiting the adoption ofa daughter’s 
son, sister's son ard mother's sister's son among the 
regenerate castes is, therefore, applicable to them. 

Inasmuch as thisrule of prohibition can be varied 
by a family custom, a plaintiff seeking to challenge 
an adoption on the ground that itis in contraven- 
tion of this rulé of Hindu Law should - raise hia 
legal objection in the plaint so that ‘the defendant 
may be able to plead-the existence of a ‘farmnily-custom 

` r 


A’ mere declaration of adoption by the- adop» 
tive father is not sufficient to create a valid adoption; 
the actual giving and taking is essential whether ihg 
parties belong to the three regenerate classes or are’ 
Sudras. ' 

A, claiming that he was the adopted son of his 
maternal grandfather X, took possession cf pros 
perties of X to the knowledge of B and C, his brothers. 
After A's death C who claimed to be the adopted 


-son of A, and A's widow were in joint possession’ 


and C continued to be in sole possession after the 
death of A's widow. After the lapse of many twelve 
years B's descendants sued for partition against O's 
descendants: «© >à 
Held, (1) that the suit was. not maintainable 
inasmuch as the adoptions set up by the defendanta' 
ancestors had not been set aside within time.; : 
(2) that as there was rio proof that the plaintiffs’ 
‘ancestors were in joint possession with A and CO the 


sult was barred. by limitation. Pat Isnwanr Prasad. 
v, Hart Prasan Lat, 8 P, L. T. 34; A.I. R, 1927 Pat, 
145; 6 Pat, 508 ` - 629 


‘Allenatlon—Father's alienation, whether 
| void—Morigage by father . containing indemnity 
clause—Surt on mortgage—Limitation—-Limitation 
Act (IX of 1908), Sch, I, Arts. 97, 116, ah 


An alienation by a Hindu father not supported by 
legal necessity is not void ab initio but is voidable at 
the instance of his sons or reversioners. aa ; 

A mortgage executed bya Hindu father in 1914 
contained an indemnity clause. that if any objection 
or claim arose the mortgagor -would be personally 
liable. The mortgagee instituted a suit against tha 


` mortgagor's sons on the mortgage in 1922; The 


guardian of the sons contended that the land was 
ancestral and that the alienation wes not supported 
by necessity. A decree was pasecd against the 
mortgagor's properties and the mortgaged property” 
was held not liable. Ina suit by the sone to set 
aside this decree onthe®round that tl suit was 
barred by limitation and the guardfan had negligent» 


~- ly failed to take this plea : 


Held, that as soon as the decree was parsed in 
favour of his sons that the property was not liable 
under the mortgage, the indemnity clause came into 
action. and the mortgagor became personally liable to 
recoup the mortgagee and, therefore, whether Art, 97 
or Art, 116 of the First Schedule tothe Limitatéon Act 
was applicable, the-suit was within dmitaiion. °k 
Beuwart LaL v HARI Biyen © . BIG 


Vol, 1061 
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———~— Allenation—Suit to set aside alienation by. 
guardian—Consideration binding to extent of half 

— Decree, form of. : See 

In a suit by a minor to set aside an alienation 
made by his guardian where the amount of con- 
sideration which is found not binding upon the 
plaintiff is large, Courts will not ‘be justified in 
allowing the vendees to retain a portion of the pro- 
perty purchased by them. In such cases the proper dec- 
res would ba to give a decree to the plaintiff for pos- 
session of „the property sold, and give a charge to 
the defendantsfor the amount found binding on the 
plaintiff. : ` 

Where out ofthe consideration of Rs. 1,500 and 
Rs, 800 for two sales, the binding portions were 
Rs, 912 and Rs. 407 respectively: ‘ 

Held, that the sales should be set aside on payment 
by the plaintiff of the binding amounts. M GANAPATHI 
Ayvar v, RANGASWAMI IYENGAR, 34M. L. T. 607; A I. 
R. 1928 Mad, 168 370 


———- Debts—Antecedent debt, meaning of— 
Hindu son's liability for father’s debt—fmmoral 
nature of debt, necessity of proving —Sale of ancestral 
property for antecedent debts—-Application of 
surplus money not accounted for, effect of. 

A debtis an antecedent debt if it is antecedent in 
fact as wollas in time, i e, truly independent and 
not a part uf the transaction impeached. ‘ 

A Hindu son cannot escape liability to pay his 
father's debt by showing that his father led an im- 
moral life but to avoid liability it must ba shown 
that the debt was incurred for an immoral ' purpose, 

A sale of ancestral property by a Hindu father for 
discharge of his antecedent debts cannot be avoided 
on the ground thatthe aoplication of the, aurplus 

money, i e. money in exdess of debts has not been 
eccounted for, L Usrar Kat v. T'es Narain, 8 Lah 632; 
I. L. T. 40 Lah. 9; A.I, R. 1928 Lah. 83; 29 P. L.R. 
132 . 176 
=‘Avyavaharike debt, meaning of— 

Institution of deliberately false suit—Dishonest 

resistance to suit—Decree for costs—Liability. of song 

and grandsons, i ` 

‘Avyavaherika debt’ means adébt incurred fer 4 
cause répugnent to good morals, 

Where a Hindu knowingly brings a false case 
against another and knowingly on false grounds 
defends the suit brought by that-man against him, 
His sons and grandsons are not liable to pay the costs 
for Which decrees are pasaéd against him in those 
suits. O MUHAMMAD ALT v. Jao Lap, 4 O. W. N. 1089; 
A. L R. 11028 Oudh 10 - 392 

> Guardianship—Mothér's right to- appoint 
guardian by Will. 

Under Hindu Law a mother has no power to 
oftpoint a guardianof her children by meansof a 

ill, L Sant Sinde v, Lan OHAND ' 834 


mungi Joint familly—Amenation by father—Suit 
by alienge for pmsession Burden of proof~Absence 
Of legal wrceszity or antecedent debt-~<Purchaser"e 
Hight to recover money enjoyed by son—Lachee, effect 


el 








af, : 

Id a sult by a purchaser of joint family property 
com a Hindu father to racovar possession of such 
proparty the onus is upon ths purchaser to show in 
tha dcgtinstdnoa that there was either -necessity or 
basig or papar inquiry oran antecedent debt. It 
la oaly who tha burdan hag been -shifted by: some 
prima fasio avidagce that the send. Gan kg called 


a 


‘thirteen years fix 


| 
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upon to show that the. transaction was illegal or 
immoral or otherwise not binding on them. : 
In such a suit the purchaser will ordinarily be 
entitled to recover such part of the consideration as 
hos ‘been enjoyed by the sons,. even though ‘he is not 
able to prove legal necessity or antecedent-debt in 


-the'absence of any special reason disentitling ‘him 


from such relief. < 

But the Court will refuse to grant him this eguit- 
able relief where he is clearly guilty of laches. Pat 
JOKHO GOSAIN V. GANESH SINGH, 8 P. L. T. 704; A, 1. 
R. 1928 Pat. 54 i 189 


Joint famlly—Debt contracted by father for 
joint family purpoae—Execution of mortgage as_sole 
owner ~Sale of father's interest in execution—Son's 
interest, whether passes, . i 
A Hindu having ason' and a minor grandson borrow- 

ed money for purposes of the joint family business 

and executed s mortgage of property belonging to the 
family representing that he was the exclusive owner 
of the property. ‘fhe mortgagee” instituted a suit 
against ‘him on the mortgage without impleading 
either hia son or grandson as a party and sold tha 





righs, title and interest whatsoever of the judgment- - 
- debtor and purchased-it himself, In a suit by the 


mortgagee purchaser for possession the minor granda 
son contended that his rights were not affected by the 


sale : , | ka 

Held, that the right, title and interest of the minor 
grandson also passed to the purchaser, in spite of his 
absence in. the mortgage suit and execution proceeds 
ings. B VADILAL PURSHOTTAM V, KANAILAL INDERLAL, 
29 Bom. L, R. 1441; A, L R. 1927 Bom, 620 46 


ee Family business—-Speoulative transa 
action, debts incurred for=-Liability of sons. 

In the case of the members ofa Hindu family thers , 
is a presumption of jointness not only of their proper 
ties but even as regards the business which they carry 
on and, the burden lies upon the person who alleges 
that the business is a separate ‘business and not 4 
family business to prove his allegation. gaat 

‘The manager of a joint Hindu family-has an implied 
suthority to contract debts for the-ordinary. purposes 
of the business carried on by the family. He has 
power toincur debts for the business in speculative 
transactions as such debts cannot be said to bs 

oral. . we : , 
ma pious obligation of Hindu sogs to pay off their 
father's debts extends to commercial debts. bb. Mavtux 
Ouanp KISHANJI v, Dava Kisna, I, L: T, 40 Lah, 6 43 


—— = Father's gowes of aliengtion—Metra 
benesit, whethet sufficient—Deed tying up manage- 
nt i of property ajter death, validity of~Father's 
power to appoint testamentary guardian. 4 

' A Hindu who had only two minor song executed a 
deed? in favour of the defendant, his brother's son, by 





which the defendant was to-manage his propertiss , 


during mis Lifetime and after his death 
fusing the’ 8 ihority of his sons.” The defendant was- 
not Willing to accept management with the liability 
of accounting for profits and another deed was- 
executed which was called a Ohalgeni for a term of 
ed, whereby certain annual paymente - 
ware to be made, oertain fixed sums were to be invested - 
for the minors and the defendant waa relieved from 
liability to account, - The miners sued after the death - 
of their father for cancelidtion of the dead ; Š 


2 “Bag 
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Held, (1) that whatever be the real nature of the 
documents, the father had no power'‘to tie up the joint 
family property in this manner after his death, and that 
the documents were not binding on zhe plaintitis. 
A Hindu father has no power to alienate joint 
family property for anything that may be’of general 
~benetit to the family, apart from necessity. 
Quere—Whether a Hindu father in a joint 
‘Mitakshura family has power to appoint a testa- 


Will, B VENKATRAMAN MUKUND KAMAT Vv, -JANARDHAN 


‘Banurao Kamat, 29 Bom. L.R. 15223; A. I. R.1928 ` 


Bom. 8; I. L. 'T. 40 Bom, 19 -- 79 

»——— Joint famlly—-Re-union between persons not 
parties to division, legality of—Dirision in respect of 
some properties—Joininess in status in respect of 
undivided properties, whether possible. 

Under the Hindu Law, a re-union in estate can take 
place only between persons who were parties to the 
original division. ; 

Quere.—Whether there could be a division of some 
property among the members of a joint Hindu family 
und yet they could remain’ joint with regard to the 

‘other properties not divided between them. M 
“PUPPALA PICHAYYA v, MITTAPALLISARVAYYA, 26 L. W. 746 
, 649 
“szem MInOr—Paternal grandmother, competency 

af, to act as guardian, a ee pe: 

Under th; Hindu Law, inthe absence of ‘the father 
add the mother, the paternal grandmother. ‘is the 

“natural gve-dian of the grand-children and is entitled 
440 act as such. M Koua SURAYYA v, Koua SUBBAMMA, 
53 M. L. J. 677; A, I R, 1928 Mad, 42; (1927) M. W. 
AY ; - - 863 


` asimi PALHIGN—Separation oone coeparcencr— 

~ No presumption thut others remain joint, 

_ There is no presumption that when one co-parcener 
péparates from the others the latter remain joint. > A 
PADARATH PATHAK v., JaGbEO PATEAK, L. K. BA. 308 
“Rev. ae 210 
bwin Separation of. one member—Effect 





on others—Allotment of depnite shares to all co- ` 


parceners, effect of—Re-union of family—atother, 
status of, in joint family. = ‘ 
=. Where e farighkhati executed by a member of a 
joint family states in clear terms that defined shares 
‘in the whole joigt family property have been allotted 
“40 the o0-parceners and also gives them liberty either 
to live togéther or to separate,-the ‘ettect of the deed 
is to Cause a separation in estate and interest be- 
‘tween all the co-parceners, ‘Che clause giving the 
parties the option of being joint or separate 19 not 
Yaconsistent with separation in estate. 
lt isan elementary principle of Hindu Law of the 
Mitakshara School that a membar of'a joint Hinau 
_ family ,once, separated can re-anite only with his 
father, b > 
° gelation, 


Å mother is nota member of the co-parcenary - 


ody constituting a joint family. She is ouly entitled 
f) maintenance while the juint status of the family 
continues and it is only when one of her sous biings 
a suji for partition that she is entitled to claim a 
sharo in the family property. L HIRA SINGH v, 
AMANGLAN 877 
-we——-- Roliglous ¢ndowiment—Temple—Found« 
ba right to &ppoint shobalt, | E 
Aa he sêbe of a temple, in aha absence ofa pro 
e 
e 


5 ` INDIAN CASES, 
_ All, 33 


“mentary guardian of property for his minor sons by ~ 


‘within which 


rother or paternal uncle but with no ‘other 


[1927 
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vision in the deed of endowment prescribing the: 
mode of‘devolution to the office of shebait and in the 
absence of a custom to the contrary, the power to 
appoint a successor to a shebait reverts to the heirs 
of the founder of the trust and a shebait has no 
right to appoint a successor to himself. A Gaxoa 
Cuaran v, Kam CHANDRA, 25 A. L. J. £02; A. I. R. 1928 


389 


Stridhan—-Gifts before marriage and afier 
marriage from husband, nature of—'Ajautuka’ and 
| ‘jautuka', meanings of—Suit for possession of 

ornaments from step-brothers—Limitation— Cause 
_ of action—Limitation Act (IX of 1908), Sch. I, 

Arts, 49, 180. . 

Ornaments acquired by a woman partly as presents 
before her marriage from the husband's grandmother 
and partly as presents after her marriage frcm her 
husband are ajautuka stridhan. 

Jautuka stridhan is not confined to presents 
given actually before the nuptial tire.but the limits 

such presents become  jautuka 
stridhan are somewhat narrow. 

In 1905, plaintiff's mother died possessed of yalu-: 
able ornaments, Her husband’ was‘in poscession of 
the ornaments till. his death in 190), They re- 
mained after his death inthe family safe and the 
step-brothers of the plaintiff who was an infant at 
the time, cartied on the family concerns. The plaint» 
iff attained majority in 1910, In 119 disputes arcse 
between the parties as to the ornaments and the 
plaintiff sued for their recovery from his step-bice 





-thers in 1920 7 o ; 


Held, (1) that the cause of action for the suit aroge 
only when the’ plaintif demanded the ointments 


from the defenuants, that tho proper Article. of- 


and that the suis was not barred; . 
. (2) that even assuming that Art.120 applied to 
the case the suit was within time: Ae 
Article 49 of Sch. I of the Limitation Act isthe 
ordinary Article applicable to a case where the original 
possession of the defendant is lawful but it beccmes 
sunlawful by reason of certain facts..G6 BRUPrENDRA 
NatH Buosz v, Goonznpra Naty. BHORBE, 32 O, pire 
189 é : 


Successlon—Dancing girlea—Sister, whether 
_ heir—Crown,. whether entitled to succeed in 
preference to sister, 

Under the Hindu Law, the sister of a prostitute ib 
entitled to inherit the property of the, prostitute as 
an heir, She is at any rate a blood relation acd | 
entitled to succeed before the property goes to the . 
Orown, B NARAYAN PUNDLIK VALANJU D, LAKERMAN 
“Das BIRSEKAR, 29 Bom. L. R. 980; A. I. R. 1427 Bom. 
“456; 51 B. 184 : i i 8 

— Widow—Admission gf widow, whether 
binding on reversionei®-Tests. D AN 

‘An admission of fact made by a Hindu widow whith 
“is apparently a reasonable one and in the interests of 
:the estate and the parties affected, is binding oh 
the estate, B RAWI Anpu Nixa v. Rama KRIEHNA 
“Mans, 28 Bom- L. R. 1246, ASL k. 1928 Bom. 14 206 
Pi: ; man . 


ee ee Gift by widow, validity of —A beence 

- - of challenge by reverstoners—Donece's titleywhether 
dates jrom- date -of gift—Leatg of gong— 

_ Donee’s heir, rights of. : 2 2. 2 .@ 1 -> 

,. A gift by, a Hindu widow is not void, but is. & 

geod alienation patil and unless it is challenged by 


the Limitation Act applicable to the case was Art. 49, 


kam 


Voi. 108) 
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the reversioner, and in case the reversioner does not 
challenge the alienation a Court 
permit a third party to challenge it. 

A Hindu widow made a gift in 1904, She died 
in 1907. The donee died in 1914 and was suecceded 
by his mother. The gift was not challengec by 
any of the reversioners: - : 

Held, that the gift conferred a good title ox the 
donee from the date of the gift and the daee's 
mother, therefore, held the propertiss not as a tres- 
passer but asan heir witha limited cstate. O JATUNA 
Kunwar v. MADARI SINGH, 4 O. W. N. Yus; A. I. R.1927 
Oudh' 469 328 


Identification of Prisoners Act (XXXIILof 1220), 
8. 5. See CRIMINAL TRIAL, 212. 


Impartible estate, alienability of. A 
In the avsence of proof of custom restricting alana- 
tion, animpartible estaté is alienable. P G BAI 
NATH PRASAD SINGH v. KEDAR NATH Goznka, 54 MLL. 
J. 6; 5 0. W. N. 93; 47.0, L. J. 134; L L, T. 40 Pat 18; 
30 Bom, L. R. 115 ` G46 
Impartibie Raj]—Maintenance grant~Grantee's right 
- to mimerals—sSab sudha', meaning of—Princ-plea 
of English Common Law, applicability of—Main- 
tenane grant, whether conveys proprietary righ-s. 
In the case of a maintenance grant where the 
reversion remains with the grantor minerals do not 
pass to the grantee without words of express g-ant 
or by clear implication, ` 
The words ‘sab sudha' (including all) in a grant 
are not sufficient to pass minerals, i 
in an impartible kajthe junior members of the 
family have not the ordinary co-parcenary rights 
which members of a joint Hindu family have; and 


“Wu grant of maintenance by the holder of the Kaj 


‘to tno junior members.of the Rajcannot and coeg 
not amount to'a partition and such grants dono by 
themselves amount to a conveyance of full oro- 
prietary rights including rights to minerala and 
sub soil rights, MANGN 

Itis not safe to apply the principles of the Engish 
Common Law relating to the rights to mineral. to 
ludia as there is a fundamental difference betwzen 
land tenures in England and in India and she 
peculiarities of the feudal system of tenures are aot 
to be found in India, Pat Upar Pratap Natu Sant 
Deo v. JAGAT Moaan Natu Sanr Deo, 6 Pat. 638; £, I 
R. 1928 Pat. 66; 9 P. L. T. 25 339 


Inam. See Saransam ae ; . 

———— Service inam granted partly for pubic 
service—Resumption, legality of—‘Kattu kalcva 
service”, . whether public service—~Grant by. two 
persons —One alone, whether entitled to revoke. 

A sorviceinam granted in part for performance-of 
a public: service cannot be resumed merely on the 
ground that the gervices are no longer required. 

Wiftr@two parsons hafng interest in a particucar. 
Proparty make a grant of the ‘same for the purpcse 
of securing certain services, itis not competent to 
öne of them alone without the concurrence of the 
other to cancel or revoke the grant. y . 

A grant for kattu Raluva service isa grant oft a 
Public nature. M Raza oF VIJIANAGARAM V. JORREGADA. 
GANGADUS 39 M. L. T. 338; A. I. R, 1927 Mad. Wa, 

e 


$0—, Service inam—Grant to institution orto 
-servant for sérvices in institution—T'eats— Eapr.8- 
sions “devadayam" mulla", egoa ofe-Limitation 
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of Law wil. not, 


7 
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r 
yj 


e 

Act (IX of 1908), Sch. I, Art. 1,—Swit to set- aside 

“resumption of personal service inam on‘ ground of’ 
non-performancé of services—Limitation.' | " 4 

There is a well-understood distinction between a 


grant toa religious institution such as a, temple or 
a mosque anda grant to some person on condition 


of his réndering services to a religious. institution, 


such as the’ archaka of a temple. LI a ie 
The word ‘devadayam’ indicates a grant for, 
religious purposes but does not necessarily connote 
that the grant is to the religious institution itself, 
The termis equally applicable to service inams cons, 
nected with religious institutions. ar, ae 
The description of the grantee as “mulla” does not, 
imply that the grant was made to him as represents 
ing & mosque. i 


. A suit to set aside the resumption of a personal, 


"Service inam by the Government on the ground of 


non-performance of services is 
Limitation Act: eat eae a 

Where Government purports to act undér powers; 
reserved to them under the terms of a personal, 
service inam grant though they may have acted, 
erroneously in .the interpretation of its terms or in 
finding on facts which justify the resumption, the act, 
is intra vires and not ultra vires and the act of 
resumption cannot be regarded as a nullity, 35 

Per Ramesam, J.—aAs the British Government wera 
dealing favourably with inams connected with Hindu 
and. Muhammadan religions, whether ‘grants to 
temples and mosques, or grants to officials and, 
servants on condition of rendering certain serviced 
in such temples and mosques, both were described ag 
“devadayam" and the use of the word ià not conclus 
sive in favour of the temple or mosque itself wherd 
the question is whéther it is a grant to the temple 
orto a temple servant though it may bè soma epis 
dence along’ with other, circumstances} but it is of 
very great weight where the claim of private property 
is setup, = ,? z na a Reta (8 

Where the grant. is made to a person in ths 
capacity of a muttawalli, manager, superintendent, 
dharmakartha, or “even servant -oË the mosque‘ or 
temple, and where ‘it does not appear that ‘there ia- 
some other trustee, it may be regarded as-a ‘giant to 
the temple or mosque itself, : F ARES 

Where it appears that a substantial part of the 
income goes to the benefit- of the institution, as: fox 
the erection of .a building or for"its upkeep and ve« 
pairs, or such other things the grant may be cons | 
sidered as a grant to the institution itself even thougiy 


governed, by ‘Art. 14, 


"soma surplus may be uséd by the trusteea for thel 


own maintenance. ` KA ae EN 
Where none ofthe above indicia appears, that ‘18 
where the grant does not show thatit was granted tg 
à temple or mosque, nor describe the grantee in the 
dapacity of trustee, manager, etc., and where it does 
nich appear that aty portion of-the income that may 
be considered as substantial has gone to the benefs 
of the. templé or mosque, then in such a. case it must 
be treated.as& giant to.the granice named (per®ng 
designata) and, it services aro mentioned, itia a grant 
òf service. M VADEAMANNATY BALA v, SECRETARY. OF. 
Stata ror INDIA, 27 L. W. 101 O e SOF! 
— Service inam land--Lease for long terme. 
whether void or voidable—Receipt of Tent—iiight to 





repudiate lease—Custom -gf alicnability—Repeated ° - 


illegal alienatione, efect af—Conkiruction of denied 
3 


.- -Mortage nt Water distinction between’ 
4 x | 4 


948 ; 
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Alienations of temple service lands by sale, gift 
or mortgage are invalid. : 

Permanent leases or leases of such lands for so 
Jong .a period as would practically mount to an 
alienation will be invalid as against the successor- 
in-office: entitled to the rents and other emoluments 
arising out of the land which goes with the office. 
A test to find whether a lease for a long period 


, amounts to an alienation for this purpose is whether 


the rent paid is sufficient to maintain the holder 


‘ of that office in such a way ‘as not to interfere with 


° 
SS Groof of right to eject. 


e. 


ue dus performance of the duties atzached to the 
office. 
Where a lease of such lands is not of this cha- 


` yacter it-isnot absolutely void but only voidable at 


the option of the succeeding office-ho_der who will 
be bound by the transaction if he does not repu- 


diate the same but affirms it by receiving rent, after , 


he assumes office. 7 
. Thé holder of the lands attached to an office has 
by the very nature of his tenure no power to lease 
the property so as to enure beyond his lifetime and 
„the fact that the office is hereditary makes no differ- 
énce, = 
“A custom of alienability of service tnam lands can» 
not be established bë repeated illegal elienations. 
Where the possession of certain lands was trans- 
ferred to another under a document described as B 
kanda bhogiam, on receipt of a premium which was to 
be worked off by the enjoyment of the produce of the 
land, for 30 years, a portion of the profits being re- 
| berved to‘ be paid to the executant of the document, 
and there was no liability to account for the rent 
phd profits nor was there any question of redemption 
on payment of any money! l 
eld, that the document was nota mortgage but 
only a lease. M SUNDARA Ragu Dixètakbtt v. Sketabder 
Digsnatvny, (1927) M W. N. 656; 26 L, W. 739; A, 1. 
R. 1928 Mad. 35; 54 M. L. J: 78 B26 


“ie Service inam land—Reeuinption by Govern: 
“ment—Suit by grantee for ejectment—Burden of 


hen the right-of Government to resume ah 
nam is questioned by.a person Who was hot a party 
„to the resumption proceedings, the Government: or 
its assignees will have to substantiata the right. - 
There is no presumption thatan inam grant ib a 
grant of both the varams. A grantee who claims 
-the right to eject, Was, therefore, to prove that the 
kudivaram right was included in the original grant 
‘where the defendant does not admis that he came 
into the possession of thélands gs a tenant. M 
_VENKATASUBBAS RAO v. R. Bivadt; (1927) M. W. N. 609; 
39 M. L, T. 208; A. I. R. 1927 Mad, 946 39 


w=- Suit for efectment by plaintt# claiming to 

be pre-settlement inamder—Inam found to be 

. darmilla and not pre-aettlement-Piaintisf's right,to 

maintain suit in Civil Gourt, 

4 landlord claiming to bea pre-settletnent inamdar 
gūsg to eject the defendants from their holding on 
‘the ground ‘that | 
only*ground on which the plaintiff sought to make 
jout in both the Courts that the tenant waga tenante 
at-will yas because and only because he, the plaint- 
{f landlord was a pre-settlement inamdar. The 
Court below found that the inam was a darmilla 


a “ inam and not a pre-settlement incm, and directed 


-tho plaint to be présented to the propar Court : 
`` poeld, that it Wan nob apen to the plaintif te cone 
` e g 


e i 
° 


` INDİAN GASES. 


they were tenente-at-twill, The. 


Tiga? : 
inaim—concld. n 


tend in second appeal that even on the footing o- 
the inam being darmilla inam the defendants were 


‘liable to be ejected in a suit in the Oivil Court 


itself. M YENaMANDRA 
NAGANNA 


Ganapatt Rao v. PENDAM 


500 


Income Tax Act (XI of 1922), s. 2—‘Agricultural 
income, meaning of—Fees for storing purchases, 
punyaha nazar and nazar on petitions, whether 
agricultural income. 

Income which is derived fromthe use of land for 
storing purchases of ‘food crops, etc., and punyaha 
nazar paid by tenants of agricultural holdings at the 
beginning of the agricultural year are not ‘agricul- 
parn] income’ as. defined in s.2 of the Income Tax 

ct.. | : pS 

Nazar paid to the zemindar for petitions presented 
to him for dealing with questions of succession, 
settlement and partition is not agricultural income 
although nazar paid for landlord's recognition of 
auch transactions is such income. C EMPEROR v. 


Prosmart CHANDRA BARUA, 310. W. N. 1047; A.I. R. 
1927 Cal. 793 < 353 
8.3, See Contract Act, 1872, s. 23 








8.10 (IX)—Agreement for payment of share 
of profits without liability for losses—Consiruction~~ 
. Payment out of profits—Liability to be deducted 
` —Contract Act (IX of 1872), 8. 289. =f 
A number of persons entered into an agreement 
with another by which each of them was to have a 
certain share in the profits of the business con~ 
ducted by the latter when ascertained at the end 
of the two years during which it was to be in force; 
without any lability in cage of loss, 
control of the business was retained by the person 
in whose favour the ‘agreement was executed and he 
contributed the whole capital and was also to have 
the’ power of alteriby the shares: i 
Held, (1) thatthe bransaction Wab nota partnership 
agresinent; - S men 
(2) that the payments made to.them ott of thë. 
profits could not be deemed to be expenditure ins 
CGurred solely for the putpose of earning such profits 
under s. 10 of thé Income Tax Act and wer not 
liable to be deducted for purposes of assessment of 
income-tax. M Commissioxée of INcomz TAK vi 
Mattoitkn Kassin Rowtubr, 26 L. W. 659; A. I. R. 1927 


` Mad. 1053; (1927) M. W., N. 869; I L. T, 40 sea ad 


4 M: L. J. 218 


88, 22 (4) 23 (4)—Fuilure to cimply with, 
notice after filing of return—Summary assessment 
wider 8. 28 (4), legality -of. ets ; 
Failure of a person to comply with notices issued 

by an Income Tax Officer undef s. 23 or s. 37 of thë, 

Jncome Tax Att, 1922, after the filing of a returh 

does not authorise the oficer to inake a summary 

assessment to the best of his judgipeht under el, (4), 

of s, 23 of the Act ee 





A notice under B. 22 (4) tuntemplated hy 25 (4) 


of the Act concerns only t 


e stage before the filing ol & 
return. Pat Bart RAT-RANG 


LAL Vv. COÑMISSIONER of, 


‘Incomi! Tax, 8 P. L.. 686; A. I R. 1927 Pat. ane ag 


u §§, 26, 58, 88—Finance Act (XIII of 
1025), s, 7—Unregistered Association conperted into 


The complete , 


É 


` 2265 >- 


limited Company—Rate of super-tax applicable. 


on profits made prior to conversion, e., e. 
“Where an unregistered Association. is converted 


inta a limited Company,. tha. rato. of, suportay ` 


Bi 


“Wal, 108 | ; 


GENERAL INDÉS, 





g ° 949 
e l x 
Ingoma Tax Aat—aonold; Interest. See LAND acqursrtion "903 
ae Suit on mortgage—Interest from: ddte of 
applicable ta it, in respeat-af the -progta af the gutt àp to date fixed for payment, duty of Guure to 
. Association for the year pravious to that ofthe cons. award, ; 


yarsion, ig the flat rate af one anna in the Tupas 
Rppropriate to a. Company. P O - COMMISSIONER oF 
Tycoun Tax, Bossay v. WESTRRN INDIA TURE OLUR A'L, 
R. 1928 P.C. 1; 30 Bom L, R. 105 


` L. J. 96,5 O. W; N, 33; T, L. T, 40 Bom, 38; 27 L. W. 


` 819; 47 O. L. J. 1; 30 Bom. L. R. 


` 


404 (P,O) 642 
8.50—"Taz was recovered,” meaning of. 
The words “tax was recovered" in s, 50 of the 
Income Tax Act mean “tax was’ received by the 
Government", and must not be read as meaning 
“tax was refunded to the assessee under the pro- 
visions af s, 27 ofthe English Finance Act of 1930." 
M Comartsgioney or INGOME-TAK, MADRAS V Binsy & 
Qo, Lro., 53 M. L. J. 672; 26 L W. 679; 39 M. L. T, 
ae gale M. W.N. 837; A. IL. R.192? Mad. wa 
A ) 
ma $3, 55, 68. See Income Tig Aor, 1922, 
Ba, 26, 55, 58 x: l 642 
= = 8. 66—Reference—Duty of Commissioner, 
In æ referénce under the Income Tax Act it 
is not sufficient for an asseasse to suggest to 
the Commissioner the questions of law. It is for 
‘the Commissioner to find the facts first and then 
ta state the point of law which arises out of those 
facts and on which he desires the opinion of the High 
Court. Pat Bary Rar Rane Lat v. COMMISSIONER OF 
Income Tax, 8 P L.T. 686; A. I, R. 1927 Pat. 390 193 


Income Tax (Amendment) Aot (XXIV Of 1926), 
8 §6A—Income-taz matters—Appeal ta Hie 
Majesty in Counsil, when lies-S.. 464, whether 
retrospective. f 
The right of appeal to His Majesty in Council 

under s. 66A of the Income Tax Act is confined to 

pases falling within sub-s. (2) of the said section, 
namely, to cases which are certified by the High 

Qourt to be fit forappeal to His Majesty in Council, 
Section 684 of the Income Tax Act does not, 

thsretore, give a right of appeal to His Majesty in 

Council from orders passed before the coming into 

force of the enactment of the said section. PO Deer 

CLOTH & GENERAL Minus Oo. Lip a, Income-Tax 

ComMissionre, DELHI, A. I. R. 1927 P.O. 242; 4 0. W. 

N. 1053; 8 P. L. T. 791; 25 A. L.J. 964; 53 M. L.J. 

60; I, L. T. 40 Lak. 1; 

P. L. R. 37; (1928) M. 

156 








82 0. W. N. 237; 54 I. A. 421; 29 
W. N. 95; 27 L. W. 179 P. 0. 


Indian and Colonlal Divorce- Jurisdiction Ast, 
1926. (16 & 17 Geo. V, 0.40), applicability of. 
See Divorce AOT, 1869, s. 2 - 481 

Marks Aot (IV of 1889). 


Indlan Merchandise 
See Torts -` 277 
Indian States (Protection against Disaffectian) 
Act, 1923, s. 3—Ogfence under s. 8—Accused'g 
right to prove truth of his allegations. à 
A pgrsgn who i? accused ofan offence unders. 3 
of the Indian States (Protection against Disaffection) 
Act, 1923, is entitled to adduce evidence to prove 
that the allegatious made by him are true inasmuch 
as he has a right to plead extenuating circumstances 
such as a worthy motive in mitigation of the penalty 
which may bə imposad on him in the event of his 
coavictionand for making good such a plea it may ba 
nacesgary for him to .show that the allegations are 
uz. L Sayra Sinau v, Eupgeor, A. I. R. 1997 Lah. 
10; 29 Ce. L.J. 117 i 709 


InjJunctlon, See Torts ` 277 


e 


:54 M. L.J, 1; 47 O.. 


In a suit on a mortgage tha Court is bound to 
award to the morsgagee interest on the principal from 
the date ofthe suit upto the date fixed by the Court 
for pament of tke mortgage-debt, at the rate stipu- 
lated in the mortgaga-deed, unless the rate is penal op 
is excessive and the transaction is substantiall 
‘unfair. L Sankar Das v. Hoxam OHAND, 29 P L. p we 
Interpretation of Statutes --Illustrations as aid to 

interpretation. | 

Illustrations are part and parcel of enactment and 
when & Court is called upon to interpret a piece of 
au enactment which comprises both the substantiva 
provision and an illustration of the same, the Court 
is not justified in rejeating the illustration as a guide 
to the interpretation of the substantive provision, O 
Rau LAL ou, Burgror, 1 Luck. Cag. 579; 98 Or. L, J, 
1029; A. I. R. 1928 Oudh 15 213 





Retrospective operation, : 
While provisions ofa Statute dealing merely with 
matters of procedure may properly, unless that cons 
struction be textually inadmissible, have retrospecy 
tive effect attributed to them, provisions which touch 
a rightin existence atthe passing of the Statute 
are notto be applied retrospectively in’ the ‘absenge 
of express enactment or necessary intendment, 
Provisions which, if applied retrospectively, ‘would 
deprive of their existing finality orders, which, when 
the Statute came into force, were final, are provir 
sions which touch existing rights P C Derr OLoOTHK 
& GENERAL Mitts Oo, Lrp. v, Income Tax Comyis- 
sioner, Detar, A. I. R. 1927 P. O. 242; 4 O. W. N. 1053; 
8 P. L T. 791; 25 A. L. J. 984;53 M. L. J.819:47 O, 
L. J.1; 30 Bom. L. R. 60; I. L, T.40 Lah, 1: 320, W, 
N. 237; 54 L A. 421; 29 P. L. R. 37; (1928) M. W. N. 
95; 27 L. W. 179 (P. O.) i 156 
Jal! Identification. See Or. P. C., 1898, a. 235, 
537,556 . , 721 
Joint trespassers, See MESNE PROFITS 309 
pores to determine 


dJurisdlotlon—Oivil Court's 

legality of tax. See PUNJAB Distinct Boarps Aor, : 

1883, s 31 882 
Crime committed by British subject in Nepal 
- territory—Jurisdiction of British Court. ` 

A British Court has jurisdiction to try a British 
subject for an offence committed by him in the Nepal 
territory. O EMPEROR v. BANDE ALI, 4 O. W.N. ‘1121: 
29 Or. L. J. 68 | 580 


—-— Decree obtained by fraud oytside Oudh—' 
Fxecution of decree in Oudh—Jurisdiction of Oudh 
Court to entertain euit for declaring decree null and 
void. 

Where a decrees passed by a Court outside Oudh 
is put into execution in Oudh,asuit by the defend-. 
ant for a declaration thatthe decree is null and void 
as having been obtained by fraud is cognisable by a 
Court in Oudh. O DANAJI-JASBAJ v. Puran Lat-Bosgxp 
Prasan, 4 O. W. N. 1103; A. 1, R. 1928 Oudh 88 541 


Jurisdiction of Courts. See O. P.O, 1905, 5. 16 7 
Jury, appointment of, See Or. P. O., 1898, ss. 133, 138 





: 220 
Kayasthas of Bihar, whether Sudras. See Hinpvu 
Law : 620 


: e 
Land acquisition —A @quisition injuriously affecting 
income of clatmants—Damages—Award—Onus of 


, ‘O50 e 
£ Land Aoquleltion-eonel, 


“ae " 
54 proving that... ‘award tg wrong—Claimant's right ta 
anterest on compensation money, 


` The’ onus of proving that an award made by a land 
re officer is wrong js on the slaimant. . 
A‘claimant 16 entitled‘ to interest on com peneation 


money from'the date on which the property acquired’ 


‘ts ‘taken possession of by the Colleztor. 


“In determining the amount of ecmpensation tobe ` 


vawarded’ for ‘property acquired under the Land 


Acquisition Act, the. Court must take into cop- . 


sideration the’: damage, if ary, sustained by the 
person interested at the time of the Collector's taking 
“Hossession ofthe land by reason af the acquisition 
injuriously ` ‘affecting his earnings. L Kirra Rane 
‘Bru Lay 2, SECRETARY, OF STATE FOR INDIA- 90 


band Acquisition: Act (I of 1894}, 88, 11,23 (2)— 
2 Acquisition of toka land—Claimant, whether entitled 

. to 15° per cent: on- entire market value or only on 
z` his interest-—'Market-value; meaning of. 


The expr ession ‘market value of the land' ins 23, 
‘eub-sx(2):-6f - the ‘Land Acquisition Act prima facie 
means the market value of all interests in the land; 
“but'in cases’ where Government have an interest in 
the land that- expression must mean the claimant's 
‘interest alone,‘ that being“ the only interest acquired 
` hv. Government, 

Where land’ in’ which Governmert have an interest 
Ys acquired, the’ fifteen per cent. awardable under 
8. 23 (2) of the Act should, therefore. be calculated 
not upon the: entire market value of the land but 
only | upon the value ofthe claimart’s interest ‘after 
deducting the ‘amount payable to Government. B 
GovnrnMent or Bompay v. N. H. Moos, 29 Bom. L. R. 
"1450; A: J. R 1927 Bom. 635 31 


‘ Landlord „and tenant—Abadi—sale “of house by 
ie tenant—Absence of sale-deed—L-andlord, whether 
y entitled to invoke doctrine of part-performance— 
Transfer amounting to abandonment—Landlord's 
‘yy right to re-enter--Duty to pay sale price. to tenant. 


A tenant occupying a house in. village abadi sold 
his’ “houses: without the consent of the proprietor. 
He’ received part of the consideration, and put his 
trangferee . in ‘possession -but no sale-deed was exe- 
cuted, Ina: ‘suit, by the Proprietor for possession of 
the house together with the site thereof : 
= Held, (1) that the.: : Plaintiff was not entitled_to 
invoke the , doctrine of part performance as he was 
not privy to the transaction on which the estoppel 
Testéd,; ; 

2y that the: transfer: amounted to an abandonment 
on the’ part of the tenant, ae entitled the Plaintiff 
to éuter into possession: Ta 

(3) that, the plaintiff must take the abandoament 
with all its ‘incidents, *one of.the incidents being the 
payment ‘of “the ‘sale ‘price,to the transferor.” O 
MATHURA ‘9:0 bey! BHAN SINGH, 40. W. N.913; AT. 
R. 1927 Oiudh 482; ‘ 360 

g) ° ae pk 

Hie dient a what constitutes, 

i The mere fact that a tenant, Jeaves a particular 
village. and . BDOS , to take’ Tesilence in another 
village aut retains control over kis. property situate 
in’ “the village in ‘which he originally resided, can be 
novindication’ of” the’ fact that hs intended to leave 
* the village permanently. oO MAHADEO Sinan v. Har 
RUKH Duss, AO Wes NY 1077% A. E E Ri 1928 Oudh 13 

X = ‘489 


a Toe een aoe 


wa 


INDIAN CARER, 


‘take 
Prasannomov! DERI, A. I, R. 1928 Oal. 168 


, done-.is one which'in substance- 


{18% 
Landlord and tenant--contd. 


'Rakasht', meaning of, 

The term ‘bakasht' is an invention of the Survey 
Authorities-and is used by them to denote actual 
cultivating possession It does not aolve the question 

whether the land is held as proprietors, tenures. 
holders, raiyats or undersraiyats, Pat Dung 
Prasap "THAKUR v, BASAWAN PANDEY 272 


Construction . of patta—Rent payable partly, 
in kind and partly in cash— Market price of grain 
fiwed—Suit for arrears of rent- Fluctuation af: 
market price— Landlord, whether entitled to value 
padan at current rate or rate fixed in pattar= 

navoidable reason’, indefiniteness of. 

A patia after stating that rent will be payable in 
eash and in paddy provided that, if for an unavoide- 
able resson the tenant is unable to pay the padey, 
its aken pae at the rate of Rs.4 per pali should 
be paid. This amount was fixed at Rs. 34-5 and the 
total price of the paddy together with road and ptiblic 
cesses were to be paid according to certain kiste. In 
-œ guit for rent the landlord claimed the. price of 
paddy which was not-delivered at its market price 
on the date of suit : 

Held, (1) that the landlord wag not entitled to claim 
the value of paddy at its market-price at the date of 





: suit but only.its price.as stated in the patta ; 


(2) that the fact that no,unayoidable reason was 


‘pleaded by the tenant was quite immaterial as it ia 


too vague an expression for any Court of Justice to 
cognisance of, © BANGSHIRAM` MORe i 





Forfeiture of lease— Covenant to repaire~ 
Noponen of rent—Relief against forfeiture 
Transfer of Property Act (IV of 1882), s. 114. 

The general rule of law with respect to the cone. 
struction of | covenants to repair is that where the 
covenant to repair is in general terms to keep the 
pene in repair, the covenant will attach to new 
“buildings that subsequently are erected upon the 

demised ‘premises during the currency of the, term, 

On the other hand, where the covenant, to repair 

‘refers to certain’ specific property that ig demised, 

“such as “the said buildings“ or “the said housea", 

unless the additional buildings in- fact became part 

of the specific buildings which the tenant covenrnted 
to repair, the covenant will not extend to such new 
and separate erections. 

. Whether or not a covenant to repair extends to 

any. particular property depends ` upon the terms of 

the -covenant and, the -facts proved in the case uncer 


, consideration. 


‘The ‘test as to whether any -particular renovation 
amounts to repair or not is whether the act to be 
is. the renewal or ` 
re-placement of defective parts, or the renewal or 
re-placement of substantially the whole. 

Under s 1140f the Tramsfor of PropertyeAet, the 
,Court is invested with a discreti®nury power to 
grant relief against forfeiture for non payment of 
rent which it may or may not exercise in favour of 
the tenant 

The Oourtsin India in exercésing the discretion :n- 
trusted to them under s. 114 of the Transfer of 
Property Act. in the absences ofany special cireum- 
stances, should adopt the rule that prevdiled ig the | 
old Oourts of Ohancery, and, subject to gay equiti: $ 
that’ may have arisen between the date® of” the 
forfeiture and. the ‘appilcation for relief, e.g.,, where 
the landlord during that perigd has re-let the pran 


Val. 100) 


Landlord and tenant—osneld: 


mises to other persons, or otherwise has dealt with 
them. or where the conduct of the tenant qua tenant 
has been such that it would be unreasonable that 
the landlord should bo compelled to keep him as a 
tenant, the Court, provided the tenant complies with 
the conditions laid down in s. 114, ought to exe-cise 
ita discretion in the tenant's favour, and granthim 
relief. C:Drnexpra Lan Kuan v. Coney, 54 0..484: A. 
I. R. 1927%.Cal. 908 : ' : 77 


oe : 4 ` 4 ‘ $ 
=- Tease to kerta of, joint Jamily—Karta 
throwing. profits into family chest—Tenancy, whcher 
becomes assets of joint family ‘ 
Where a zemindar grants a lease of a land so a 
perina designata who is also the barta of a int 
indu family, the tenancy does not become the acsets 
of the joint familv merely because the latter .thows 
the profits derived from the leasehold into the œm- 
mon family chest, inasmuch as a tenancy is a cremure 
of contract and it is not open toa lessee by his acts 
to impose upoh the zemindar the other membe-s of 
his family as co-tenants of the leasehold property. A 
PADARATH PATHAK v. JAGDBO Parsak, L. R. BA 303 
Rov.. ` 2 SS 310 
——~—— Occupancy tenancy—Custom of transjar— 
' Hvidence—Recognition by landlord. after his 
interest has ceased, whether binding on his sue- 
aessor ; ; 
‘In order to prove a custom of trangferabilit- of 
tenancy it is essential for the person setting it up 
to show that transferees had a right to be recormis- 
ed by the landlord after purchasing the heldngs 
without the consent of the landlord. Evidence waich 
merely goes to prove that certain purchasere of 
tenancies were recognised by their landlords iS not, 
therefore, sufficient to establish such a custon in 
the absence of proof of the circumstances urder 
which the transfers were recognised, < 
, “Rscognition ofa transfer by a landlord “after ha 
had parted with his. interest though not with. his 
possession and during the pendency of a suit against 
. him for possassion by his stnecessor-in-interest ienot 
binding on tha latter. Pat Faxtra SAHU v. ADOP 
Lan ` i £30 


~ Planting of trees by tenant—Ejectment of 
tenant—Mortgagee of trees, rights of.’ ' 

Thé ejectment of a tenant from his holding-ex- 
tinguishes his right in the trees which had ben 
planted by him on it during the continuance ofthe 
tenancy and a mortgagee of such trees has œn- 
sequently no right to retain possession of the tres 
after the, ejectment of the tenant. O Gaurr SHANZAR 
v. NIsaM-UD-DIN Kuan, 40. W. N. 1081; A. I. R. 1928 
Oudh 19 424 


Legal Practitioners Act (XVIII of 1879), s. 39— 
Pleader guilty of improper conduct but not of cis- 
howesty—Penalty. ° , 

Where a Pl&der who was in possession of morey 
belonging to his client did not pay the amount to 
his client notwithstanding many demands, and užłi- 
mately when a complaint was launvhed under the 
Legal Practitioners Act against the Pleader he psid 
the money and put forward an explanation for nan- 
paymentewhich was not fully made out, but during 
the @eriod’ when the proceedings under the Legal 

ePragtitiongrs Act were pending, he did not take ct 
any sanfiad or practice: $ 

Held, that the practitioner was guilty of impropar 
caaduat deserving sarera censure though the sondusb 





. GENERAL INDEX, 


_ fore 


as 


e 
Legal Practitioners A6t=condld, "a. 


‘was not necessarily dishonest. M In the matter of 


Mr S Ssconp Grape Puraner, 26L. W. 659; 53 M. Ti, 
4.689: 39 M L. T. 483; 28 Cr, L, J. 1009; A. I, R. 1928 
Mad. Mad. 18 - 97 


Letters Patant (Mad.), cl, 15—Order granting 
review and amending decree, whether judgment. 
An order ‘of a Judge on the Original Side of the 

High Court, granting a review and directing the decrea 

panan under oj, 15 of the 





Y pe amended is appe 

etiers Patent, MT. R. Goyrn < = 

MAL, (1927) M. W. N, 411 aaa bli aaa 
Cl. 15—Order refusing to transfer 6086, 


whether judgment~A ppealabiltty, 

su order of a Single Judge of the High Court rea 
fusing to transfer 4 case from the file of one Sube 
ordinate Court to that of another is not a judgement 
sad 18 not appealable under al, 15 of the Letterg 
Patent of the Madras High Court. M SANKARALINGA 
REDDIAR v. RAMASWANI Repprar, (1097) M, W.N. 804: 
39 M. L. T. 605; A.I R. 1928 Afad. 232 890 


Limitation Act (IX of 1908), 3. 5—Prelimi 
order, copy of, filed b ime— eo) ties 
jon ape py J, filed beyond time Extension of time 

_ Although in an appeal a copy of th d 

preliminary issue as well a on of the dinal ordan 

must be filed along with the memorandum of appeal, 

where the „preliminary order is not contested the 

oy a joer toate bs condoned underg. 5 ofthe ` 
ion Act. ANESHI LAL y, Fy 5 

Rar NIRAL Sean L. J, 566 PRN Dang Sre 

“8. 7, Soh. |, Art. 44—Alienation bı d 

of ae ee ee te brother, fille ox 

e sale in time—Su i N 

a eain, a canna 

n the case cf an alienation by a d 
members ofa joint Hindu family ki kenaa 
if the eldest brother, who is naturally the managing 
member of the family on attaining majority, doeg 
not bring a suit within time to set aside the alienge — 
tion, any euit by the younger brothers thereaftey 
would be barred inasmuch as the suit would be 

barred against the elder brother. M Koza Sorarya v 

Kora SosBamma, 53M. L. J. 677; A:1. RB, 1998 Mad 

49; (1927) M. W. N. 911 . 863 


——— 8.12 (2) (3)—Copies of judgment an 
applied for, on different dai Aso peat 
whether can be exeluded—Cofy of decree applied 

h for ‘before expiry of period as extended by s. 18 

. I re id Tegund am copy, whether can 

<- be excluded—Copy o ment, fili 4 7 
RA aaa Judgment, fi kg of, in appeal, 
A party is entitled to deduct. under s. 12 of the 

Limitation Act the aggregate period taken by him 

in obtaining ,copies of the judgment and the decree 

even though he applied for them on different dates, 
provided the applications were made before the ex- 
piry ofthe period of limitation preécribed’ for filin 

an appeal ied ‘at A 

| He is entitled to exclude under s. 12 (2) 

Act, the period required for obtaining k eget 

the decree, where he has applied_for the same be- 

the expiry of the extended time allowed by s. 12 

y e 








(8). 
` A suit was dismissed on the 24th August, 1996, 
plaintiff applied fo? a copy of the fidement on the ran 
September, 1926, and obtained the copy on the 30th 
September, 1926. He®applied for a copy of the 
decree on the 7th Ootvber, 1926, and obtained the sama 


e 
e I 
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on the 12th October, 1928 and an apses! which had 
to be filed within: 30 days was filed on that day: 
. Held, that the appeal was-not barred, 

It is not optional for an appellant to.file a copy of 
judgment with the memorandum of the appeal, even 
though it may be-open to the Appellate- Court to 
dispense with it N RAM CHANDRA Rac v, MAYARAM 27 


~re 3, 14—-Bona fide mistake cs ta nature of 
puit—Appeal filed in wrong Court—Exclusion of 
lime spent in wrong Court—Land, changein characte 
ter—Unclassed suit. ; ‘ 
Where a party under a bona fide, though mistaken, 
hellef as to the nature of the suit file) an appeal ina 
wrong Court, but on its being returned for pre- 
sentation to the proper Court, presents it in the 
proper Court without any delay he is entitled to 
the. benefit of s. 14, Limitation Act. 
. The plaintiff brought a suit for redemption of an ares 
of 2kanals14 marlas of agricultural land. In 1924 the 
defendants had built a kotha on 2 marlas ‘of the 
land and in kharif 1924 the land was not cultivated 
and the suit was instituted on Ist July, 1924: 
Held, that the character of the land had not been 
go changed as to make a suit releting thereto an 
unclassed suit. L Mauna BAKHSH v. UDHAM Sinan 812 


S. 14—Suit ordered tobe tried in another 
Court—No want of jurisdiction—Flaintiff, whether 
entitled to exclusion of time—Time for obtaining 
copy of order, whether can be excluded. 

A Union Court in which a suit for recovery of 
money was filed passed an ‘order that the suit be 
conducted in a proper Court as it wasof opinion 
that it was desirable that there should be a proper 
trial conducted by persons versed in law. The 
plaintif subsequently filed the suit in the Small 
Cause Court: f 

Held, (1) that the plaintif was not entitled to 
exclude the period of time during which the suit 
was pending in the Union Court, under s. 14 of the 
Limitation Act, as the Union Court did not decline 
to entertain the suit, or decide that it had no juris- 
diction or that through want of jurisdiction or any 
other cause it was unable to entertain the suit; 

(2) that the plaintif was not entitled to: exclude 
the period of time required for obtaining a copy of 
the order ofthe Union Court as the suit could have 
been filed without such copy. C Bonomatr GOPE v. 
FAKIR Cuanp Pat, 1% O. L. J. 452; A.I. R. 1928 Cal. 
69 324 


s. 19—Acknowledgment—Tomputation of 
time—Acknowledgment, whether creates fresh 
contract. . : 
Under s. 19 of the Limitation Act, the fresh period 

of limitation should be computed from the time when 
the acknowledgment was signed. 

A mere acknowledgment of liability cannot be treft- 
ed as a fresh contract, furnishing tha basis ofa new 
chuse of action. M Somasunparam AYYAR v. KRIBANA 
AYE 619 
——*— 8, 19-—Acknowledgment, whether implies 

‘promise to pay—Contract Act (IX of 1872), s. 26. 

An acknowledgment of debt implies a promise to 
pay and‘though an acknowledgment is required by 
8. 19 of the Limitation Act to be made before the 

eexpiry of the period of liqitation, a promise under 
, 8.25 of the Contract Act mag be made after the 
pefiod: N FADALILAL V. ROOCHAND 661 
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8. 19, Soh. |, Arts. 64, 85-~Acknowledgment 


and account stated, distinction between—-Account, 

mutual,- open and current—-Teste— Account stated— : 

Limitation. A Z 

Where an account stated comprises: items on both | 
sides and a balance is deducted thereon, and the 
adjustment points to the common intention: of the 
parties,to set off their cross-demands against each 
other and to strike a balance, by consolidation of all 
items, whether barred or not barred by time, and to 
start with a fixed consolidated amount as represente 
ing a lability of the debtor for the future, that 
balance is recoverable within three years from the 
statement of account, although some of the earlier 
items in the account may have then been already 
time-barred. 

In order that an account may be mutual, open and 
current, the nature of the dealings must be auch that 





the balance must shift on one aside or the other. 
N SITARAMBA V AMIRBAX 53 
—— 88, 36,49. See Torts 277 


Sch. |, Art. 7— Suit by servant for wages— 
Entry in master's accounts, effect of--Limitation 
—Plea of limitation by defendant—-Evidence let in 
trial saving limitation, effect of, on plea. 
A ‘suit for wages as a domestic servant must he 

brought within one year after the same became due 
under Art. 7, Limitation Act.. But it is open to a 
master, instead of paying 'the salary then and there 
to give credit in his account books and treat the 
servant as his creditor, and if the master does 
that the Law of Limitation epplicable is not that 
ie Art. 7 but the ordinary rule of limitation as to 
ebts, 

When a defendant pleads limitation and in the 
course of the trial something transpires which shows 
that the plea of limitation is not sustainable, he 
cannot turn round and say that he has been près 
judiced"by the evidence which saves limitation M 
OHINNAN Cuetty v. Viratuan, 89M. L 1.415; A I. R. 
1928 Mad. 27; 27 L. W. 30 j 229 
———— ——- Art. 11-A—Execution of decree— 

Resistance to delivery of possession—Suit' to recover 

possession—Limitation, i 

A obtained a decree against B for possession and 
obtained symbolical possession against B in execution 
of his decree. When A wanted to take khas posses- 
sion by removing certain huts he was resisted ly 
C who claimed to be a tenant in his own right 
The Executing Court rejected A's application for 
possession on the 28th February, 1918. A sued Cfor 
possession on the 10th December, 1919: 

Held, that the suit was barred under Art. 11-A 
of Sch. I of the Limitation Act as it was not institut- 
ed within one year from the date of the order re- 
jecting A's application for possession © Deven 
MANDAL v. DHURBA Kumar MANDAL, 45 O. L. J. 588 

e pire @ 0371 

--—— Art. 14—Suit tose? aside resump- 

tion of personal service inam on ground of non- 

performance of services—Limitation, See Inam 














821 
———-———_— Art. 31. See RAILWAYS AoT, 1690, 
8.77 < 311 
— Art.-44, See LIMITATION or, 1908, 
8.7 te $63. 
SS Arts. 49, 120. See Hingu Lay 6 
- . e 885. 
a Arts. 64, 85. See LIMITATION ACT, 
1908, 5.19 | i a . 53 
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come Soh. |, Art, 75—Inatalment bond—Default 
“af instalment—Watver—Aoceptance, of money. by 

sreditor, when constitutes waiver. . 

In ‘order to constitute waiver of the right to 
enforce a forfeiture clause in an instalment bond. by 
Receptance of payment, the payment must be made 
on account of the spesific instalments in arrears and 
“pot a mere ' part-payment in redemption of the 
whole debt, and the creditor must accept it as 
such. |. Barta v, Rati RAM-SITA Ray E74 


raman -== Arts, 83, 85—Suit by camminian 
agent against principal—Limitation—Mutual, cpen 

‘and current account, meaning of. 

Where a commission agent buys goods for a 
principal and they are reesold by the agent ata “ose, 
a guit by the agent to recover the amount af the 
paid loss with interest and other incidental expenses 








{falls within the purview of Art. 83 and not Art, 8E of, 


first Schedule to the Limitation Act and limitasion 

in such a case begins to run from the date of pay- 

ment made by the agent. on behalf of the princpal 
_ and not from the date of the sale. - 

The bare accident of there being several traraac- 
tions between the commission agent and his principal 
all embodied in one account in sonsequence of waleh 
there is sometimes a credit in favour of one party 
and sometimes in favour of the other does not mm 
the accbunt into a mutual, open and current acccunt 


within the meaning of Art. 85 of first Schedule tcthe | 


Limitation Act. L Kıra RAM-LAOHHMAN Dac v. 
Bima Map-Gorr Onanp, 9 -Lah. L. J. 493; 29 P. ars 








- Art, 91. See O. P. O., 1908, 8. 151 - 
` £03 


ere Art. 97—Vendor and purchassr— 
Sale by alienee from widow to third. person .vith 
covenant for quiet enjoyment -Declaratory sui. by 
reversioner—Subsequent dispossession by reversicner 
—Suit for damages for breach of covenant for quiet 
enjoyment—Cause of action, whether arises on 
decision of reversioner's suit or actual dispossession 
—Silence after decree.in reversioner's suit, whe-her 





amounts to acquiescence—Contract to indemnify, 


effect of. : 

Two widows sold certain property to S. Somc of 
the reversioners instituted a suit for a declara.ion 
that the alienation was not binding upon them. In 


February, 1898, during the pendency of this sni, S' 
sold the property to the plaintiffs. The sale-ceed | 


contained a stipulation that if any other claimant 
came forward or the property went out -of the 30s- 
session of the vendees, the vendor would' be liabE to 
refund the purchase-money with damages. On the 
same date a separate agreement was executed ky S 
in favour of the vendees in which the suit by -the 
reversioners was referred to and to safeguard the 
vendegs ggainst. tle conseguences of the suit, cer-ain 


other propertiess were hypothecated to them. The: 


suit by the reversioners was decreed in their fawwur 
by the Privy Council on the Ilth May. 1909. The last 
surviving widow died in January, 1919. In May, D19, 
the raversioners suedthe plaintiffs for possession and 
obtained delivery of possession on the 13th August, 
1921 The plaintiffs instituted a suit for recovery of 


< the purchise-money and damages against the reore-_ 


sentdtives of S, on the 30th November, 1921: 5 
* Held, {1Pthat the indemnity bond only furnished 
an additional security to the vendees, but inno way 
abrogated or modified -the terms of -the. sale-Ged 
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which were quite general and independent of the 


sepurity bond ; 

` (2) that the period of limitation for the suit did 
not commence to run notwithstanding the decision of 
the Privy Council in 1909, till the plaintiffs wera 
actually dispossessed in the year 192! and that the 
suit was not, ‘consequently, barred by limitation: 

- (3) that. the silence of the plaintiffs. after the 
Privy Council decision in 1909 did not amount to, 
acquiescence inasmuch as they were not only not, 
bound ‘to take any action immediately after that 
decision, but coald-not have sued for any relief 
until they were adtually dispossessed. -L Goran Dat 


v. DHANNA May, A I. R. 1927 Lah, 570; 9 Lah. Li J. 468 





804 
Soh. |, Arts. 97,116. SeeHinnv Law 816 


Art. 118—Suit to declare that 
cdoption did not take place and is invalid— 
Limitation, x 
A suit for a declaration that ‘the defendant waa 

not in fact adopted and that his adoption is invalid 

is governed by Art. 118 of Sch. I of the Limitation 

Aci, and will be barred by limitation if it is not 

instituted within six years of the date on which the 

prani became aware of the'fact that a claim was 
eing made on the basis of the alleged adoption. P Q 

JAGMOHAN Baran v. Deok Nanpan, 4 O. W. N. 832: 53 

M. L. J. 301; A. I. R.1927 P. C. 229; 46 O. ‘LJ. 980: 

(1927) M. W. N: 742; 29 Bom. L. R. 1886; 320. W. N 

153; I. L. T.40 All. 4; 27 L: W. 449 ‘+ 488 


———— Art, 120—Declaratory suit—Fresk 
invasion—F'resh cause of action. .. : 

A fresh invasion of the plaintiff's title arising 
from an entirely new situation gives the plaintiff a 








_ fresh cause of action for the institution of a suit for 


declaration of title. Pat Upar Pratap Nara Sanz Dro 


v. JAGAT Moman Nata Sant Deo, 6 Pat. 638; A, IR, 
1928 Pat. 68; 9 P. L.T. 25 "B99 


Art. 120—Money advanced jon 
purchase of horse-—Agent buying mare—Sale of mare 
by agent—Right of lender to follow proceeds in the 
kands of agent—Limitation. : 

A advanced money to S to buy him a horse. S 
bought a mare which A refused to take, S retained the 
mare and agreed to return the amount on selling the 
mare. S then sold the mare, whereupon A sued for 
recovery of theloan more than three years after the 
date of the loan : .° - 

Held, that A hadan equitable right to follow the 
proceeds inthe handsof S who was merely an agent 
and the suit beirg governed by Art. 120 of the first 
Schedule to the Limitation Act was within time. O 
Azam ALI v, SHaMsHER ALI, 1 Luck Cas. 587 35 


— Arts. 120, 126—Alienation by 
Hindu father—Possession not given to alienee—Suit 
to set aside alienation—Limitation. i 
Article 126 of Sch. I of the Limitation Act is not 

applicable to a suit by a Hindu to set aside his 

father’s alienation of ancestral property where the 
alienee never gets possession of the property under 
the alienation. In such a case the right of tha son 
amounts merely to obtaining a declaration that the 
deed is invaiid and. the suit will be governed by 

Ars. 120. A BINDESHRI UPADHYA v. SITAL UPADHYA, A. Í. 

R. 1927 All. 702; 25 A. L. J. 734 377 

————— Arts. 123, 144— —Suit by coheir © 

. for partition of sharg—Limitation. : 

Asuit by a ee-heir for.ashare in the corpus of 

i ° 
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an inheritance ig governed by Art: 123 of Sch. I af 
the Limitation Act and not by Art. 144 unless it. is 
shown that the. person in possessior of the inherit- 
ancb was holding it with the consent express or 
implied of all the heirs on behalf of them all. R 
Mayne Sawn AN v. Mauna Tor Pyu, 5 R, 582; A, I. R. 
1948 Rang 6 .: ` -828 
era BCh, |, Art. 126, See LIMITATION Aor, 1908, 

Gor, I, Arts. 120, 126 f A 377 
meei e an AYE, 144. - See © LIMITATION Act, 
` 1908, Scn. I, Arrs..123, 144 ~- 828 
= > — Art. 166, See O. P. O., 1908, 0. 


XXI, er. 84,89 T 383 
z = Art. 181, See-0. P, O., 1908, 6. 47: 





rene 





à 











l | 242 
= ~ Art, 182 (5) See O. P.O., 1908, 
l O. XXXIV, R. 6 : 395 


>> ATE 182. (5)—Application by decrees 
holder for extension of time to file encumbrance 
certificate, whether step-in-aid of execution. | 
An application to amount to a step-in-aid of 
execution, within the meaning of Art. 182 (5) of 
Sch. I ofthe Limitation Act should be one asking 
‘the Court to take some step ‘in furtherance of the 
xecuticn of the decree, oe i Eog 
An application by a decreé-holder for extension of 
time to file an’ encumbrance certificate is ‘not 
a step-in-aid óf, execution, within the meaning 
of the Article. M Kastvaazara RAMASAMI v. BODDU 
Veupanna, (1927) M. W. N. 702: 26 L, W, 725; 53 M. L. 
d, 766; A. I.I. R. 1928 Mad. 143 648 
- Art, 182 (5); Expl. 1—Joint decree 
` against several ‘judgment-debtors—One judgment- 
debtor dead and legal representatize ‘not brought 
on. record—Application against . other judgment- 
7 debtors, whether saves limitation ae against legal 
_. representative of deceased judgment-debtor: | 
Under Art, 182. of Seh. I of the Limitation Act, 
where there is a joint decree against several judgment- 
< ‘debtors, an application for executior against one of 
_ the judgment-debtors has, the effect’ of saving limita- 
: tion even against the legal representat:ves of a deceas- 
èd judgment-debtor, who were. not parties to such 
application. M: Konstam KOTIGADU v. Korrurtr 
Soppdrya, 39 M. L. T. 336 . : “+391 


_— —Art. 183 (5)—Hzecution application, 
unstamped, whether invalid. . _ ; 
An unstamped ‘execution application is not .neces- 

sarily invalid. Where action is takèn on the appli- 

cation and ‘properties ‘are attached it, will save a 

subsequent execution application from limitation. M 

ADIVI KRISHNAYYA v. THUMALAPALLY SRIRAMULU, A. I. 

R. 1928 Mad. $42 485 


‘Madras ‘Abkari Act (I 011886), s, 55 (1)—'Sell,- 
meaning ,of—Actual delivery to Ouyer, whether 
necessary. ai 

| Itis not necessary to constitute.a ‘sale’ within the 

meaning of s.55(1) of the Madras Abkari Act that 

there should be an actual delivery of the thing sold 
to, te buyer. 

' , A.person accepted the price ofa bottle of brandy 
and brought the bottle to be handed over to .the 
buyer but was arrested before he had actually handed 

: it over 49 the buyer: ; by a 
-~ Held, that there was a sale within the meaning of 

8; 55. (1) of the Madras Abkari Act. MA Pustio Pro- 

sROUTOR v Byeanr RamasuSpayy, Ouerty, 27 L. W. 84: 

As I. R. 1928 Mad, 179; 29 Gr. bev. 184 716 
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Madras Clty Munlalpal Apt (UV of 1919), s, 55 
(2)—Rules for conduct of elections—Power of 
Gousrnor-in-Courteil to fix date of eleetion—Govern= 
ment af India Act, 1919(9 & 10 Geo. V, Ch. 101) 
8.49—Notification by Department of Local Selfe 
Government, validity of— Evidence Act (I of 1872), 


s3. 78, 11,—Presumption as to regularity af oficial - 
` @eta—Rules for conduct of. Municipal Rlection, r. f` 


—Schedule of valid nominations—Proceedings before 
election Judge questioning Returning Officer's order 
—Original nomination schedule, whether available. 
sig election on subsequent date. 7 : 
nder the rules for the conduct of elections uuder 
8. 55 of the Madras Oity Municipal Act, a notification 
fixing the date of election has to be published _ by 
the Governor-in-Council. But a notification publish- 
ed in the Gazette by the order of the Governmeut 
Ministry of Local: Self-Government, is proof under 6, 
78, Evidence Act, of the order of the Government fix- 
ing the election and must be presumed to have been 
issued in accordance with Jaw and -consequent] 
valid. Such a notification does not contravene s. 49, 


Government of India Act'and is not’ liable to be. 


called in question in any legal proceeding. ° 

Where under r.6 of the Election Rules framed 
under 8.55 of the Madras City Municipal Act the 
‘Commissioner prepared and published three days be- 


fore the date fixed for election aschedule of valid . 


nominations, but his order excluding a candidate 
from’ the schedule was’ called in question before the 
‘Chief Judge, Small Causes Court, and was ultimately 
upheld, and the election was ordered to'be held ona 


. Subsequent date: 


Held, that the original schedule of nominations 
having been published aa prescribed by the rules 
was in -force‘and was available for the election which 
was ordered to be held ona subsequent date and 
that a fresh publication of nomination- papers was 
not necessary. M .CoMMIsSIONER, -CORPORATION OF 
MADRAS v. Exampara Natorgr, 53 M. L. J. 603; 389M. 
L. T..367; 26 L. W. 569; A. 1. R. 1927 Mad. 980 144 


Madras Civil Courts Act (Illof 1873), S. 18— 
` Appeal—Court to which appeal. lies—Right of 
‘appeal to High Court on date of plaint—Amendment 
of Court Fees Act diminishing valuation below , 
‘Rs. 5,000--Appeal, whether lies to District Court 
„or ..High Court. ` sa D 
A decree in a suit in which the valuation of the 

relief claimed according to the law in force at the 

date of the plaint was more than Rs, 5,000: but at 
the time of the appeal is less than Rs. 5,000 owing 
tothe amendment ofthe Court Fees Act, is appeal- 
able to the High Court and not to the District Court, 

M DAIVANAYAGA REDDIAR v RENUKAMBAL AMMAL, 26, 

L. W. 539° 53 M. L. J 637; A. I. R. 1927 Mad. 977; 39 

M. L. T. 417; 50 M. 857; (1927) M. W. N. 863.. 616 


Madras District Municipalities Act’ (V of 1920). 

. See O. P. O , 1908, s. 115 7 398 

t ———- Election Rules, r9 15—Votigg by @iferate. 

voter—Marking by polling officer in presence of. 
candidates or agents, whether illegal. 

. In regard to marking of votes of illiterate voters, 


r. 15 of the Rules for the conduct of election to , 


Municipal Councils under the Madras District Munici- 
palities Act does not’ insist on the absence of the 
candidates or their agents from the plate where 


the ballot paper is marked by the polling officerfand,, . . 


therefore, the marking by the polling officer inthe® 
presence. of the candidates or their agents is not 
ilegal. M Maram OHANDRAYUDU m Mapasu Peppa, 


Vol, 106) 
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contd, 
Rancarpa, 28 L, W.533;-53 M. L, d.. 655; 39 M. L. T. 
456; A. I R, 1927 Mad. 1000 : ©. 7 429 
ms 8, 9 (l)—Electian becoming infructuaus’ o 
account of irregularities—Retiring Councillor, 
whether entitled to claim seat. : a we 
Section 9 (1) of the Madras District Muniolpalities 
‘Act appliés only to cases where a valid election has 
heen held under s. 8 of the Act. : 
Where an election becomes infructuous md is 
dyopped on account of irregularities in the conduct 
of fhe preliminaries the retiring Councillar cannot 
he deemed to have been re-elected under s. 9 (1) of 
the Act. M Sopramanta MUDALJAR vy. OHAIRUAN, 
MUNTOIPAL CoUNCIL, CoimBatory, (1927) M. W. N. 740; 
an L, J. 816; 39 M. L. T, 591; A.T. R. 1928 Maa. 
ap a f . 05, 


8, 92—Compantes- taz- Del. credere com- 
mission agent of Company—Liability to pay taz— 
-Del oredere agent and independent contractor, 
distinction between. ` ; RE 

. A firm of merchants were appointed sole “banyans” 

of a Company for a period of 30 years to sell all 

goods manufactured’ or produced by the Oompany at 
such prices as shall be approved by, or on behalf 
of, the Company,’and -to he responsible to the Qom- 
pany for the due payment by the buyers of the 
prices of all such goods and merchandise sold by 
them for andon behalf of the Company, and far the 
due performance by the buyers of.all contracts 
entered into by them through the said banyans with 
regard to such goods and merchandise. It was 
also provided ` that thé price of goods was to be 
aid to the Company in a period of 14 months from 
ate of salé and in default the firm was to pay 
interest: They were also to assist ‘the Company in 
procuring cotton In lieu ,of all this they wers to 
get certain commission irom the Company : 

Held, that the firm were agentes of the Company for 
the sale of goods on terms of “del credere commis- 
sion," that there was no relationship of vendor and 
purchaser between the firm and the Company, and 
that the firm was, therefore, bound to pay tax under 
s. 92 of the Madras District Municipalities Act. M 
SapacoPa IYENGAR v. TINNEVELLY MUNIOIPAL .OouNcIL, 
(1927) M. W. N. 277; 89 M. L. T.256; A: IR. 1927 
Mad. 1020 f 384 


————~ s. 354 ol, (2)—House-taz, assessment of— 
Absence of service of notice, effect of-Suit for 
refund of amount collected, whether Lies. 

Under the Madras District Municipalities Act, 








before house-tax could be collected, notice of the: 


assessment should be given to the assessee and such 
notice should be properly served in accordance with 


è ‘the provisions of the Act. 


Where the provisions of the Act relating to service 
of natice upon fhe assegsee have not been complied 
with, the Munfipality has no right to collect tax 
and s. 354, cl. 2 of the Act does not bar a sui to 
recover the amount collected. M MUHAMMAD SHAMSDIN 
ALIM SAHIB”. MUNICIPAL COUNOIL or TItUVALUR, L t. 
T. 40 Mad. 64 3 529 


—— — sS, 354 cl, (2)—Wrong assessment—Suit for h 


refund, whether lies. 


- S@b-section 2 of s. 354 of the Madras District Munici- ` 


*palftieseA® was intended to provide real protection 
to the Chairman and.the ‘Municipal Council and its 


-elsot ia that, when thay hava -proossded in tko- 


GENERÁL INDEX, y 988 


` 9 se e 
Madras District Municipalities - Act--1920~ 
econeld, À , f l 
matter of assessment in accordance with the Act, no 
guit will lie against them for „recovery of the amount 
of assessment collected even if their actual decision ig 
wrong M LAKSHMANAN Oanrrt V. MUNICIPAL COUNOIL, 
'FRICHINOPOLY, I, L. T. 40 Mad.J5: A. I. R. 1928 Mad, 
208 i 659. 


Madras Estates Land Act (I of 1908), s. 6— 
_ Suit in Revenue Court for patta—Burden of proof 
of righi to sué in special forum— Kattukuthagai.* 
' meaning of—Kattukuthagai village, whether ‘estate’ 
—Construction of documents. me 
In a suit by a tenant in a Revenus Court for 


issue of patta, tke. onus of proving that he is entitla 
ed to bring the suit in the Special. Revenues Court 


ies on the plaintiff. hs 
. ‘Kattukuthagai’ is in essence a lease or grant of 


land at afavourable rent. There is nothing in the 
term itself from which it can be inferred that a 
kattukuthagaidar is merely a renter or farmer of 
the melwaram. stan Fay 

It is not open to a Court to infer retrospectively 
from recent documents that an ancient grant was of 
melwaram alone. M MEDDAI DELAVOIT v. Karuppayt 
AMMAD'  ~ ' 4 + 505 


——— 8, 112—Tender of patta to heir of deceased 
pattadar with name of deceased pattadar, whethen 
’bed—Persons with joint right— Right of some alona 
to sue. ` x ; ; ; : * 
In. the case of a ryot coming. under the Madrasa 

Estates Land Act the’ heir stands in the shoes of the 

ruot and is entitled -to bring a suit under s. 119 

of the ‘Act and a tender of patta made to the heir 

with the name of the deceased pattadar is not, theres 
fore, bad. : 


Persons who have got a joint right should join in 


' an action to assert that rightand itis not open to 


one or two perscns who have a joint right along 
with others to bring ‘a suit for the assertion of that 
right on behalf of all without joining them as 
defendants. M Kattappa , NADAR v. MUTHU VYANA 
THUMBAYASAMI, A. I. R. 1927 Mad. 984; 89M. L. T. 442 

7 i 140 


———— ss. 125, 192—Civil Procedure Code (Act 
V of 1908), O. XXI, r. 58, whether applicable to 
` proceedings in execution of ment decree—Mortgdge 
prior to Act, whether prevails over purchase on’ 
execution of rent-decreé. 


Order XXI, r. 58, Civil Procedure Code, is applicable 
to proceedings in execution of rent-dearees under the 
Madras Estates Land Act. ; 

A mortgage right acquired over a holding before 
the-passing of the Madras Estates Land Act is saved . 
by s. 125 of the Act as against a purchaser in execu- 
tion of areat-decree. M. BATCHU OHINA VENKATARAYADU 
v Manarasa'or Prtmapuram, 27L W. 139; 54M: L J. 
138; (1928) M. W. N.52 : 663 


; . le 
Madras Irrigation Cess Act (VIlof 1865), S. 1, 
‘proviso—Engagement’, meaning of—Grant of inam 
by Government—Increased cultivation, without use 


of more water—Government, whether entitled to levy 


water-cess. ; : s 5 
The general principles underlying the | Privy, 
Council decision in she Urwin casg (1) are applicable 


„alsə to the ease of. inde, and so long as more water 


r 


° 


ka 


06 < 
Madras Irrigation Cess Aat—aonald. 


de not taken by an inamdar than he was taking 
land at the time of the grant, he cannot be 
ghargad any water-cess for cultivating more land 
with the same amount of water, unless the Governe 
ment proves that the right of cultivation is limited 
ag alleged by it in any particular case. 

Engagements arising out of the Inam Settlements 
gre engagements contemplated by the proviso to s.l 
of the Madras Irrigation Cess Act, 1865, just like the 
Permanent Settlement sanads. 

In case of grants of inams at least by the Govern- 
ment, the effect of the Inam Settlement is to vest 
the channels, with their head sluices and branch and 
subsidiary channels. and the tanks cr reservoirs, in 
the inamdar through whose inams the same respec- 
tively pass or in which they are situate. 

Per Ramesam, J —Where.a certain casement is 


ranted there are two ways of increasing cultiva- ` 


tion without enlarging the easement. One is bya 
more economical use of water. The second method 
is by improving the capacity of the tank and by 
converting water which might have otherwise over- 
flowed. M YAHYA ALUY SAHEB V. SEORRTARY oF Stata 
por INDIA, 39 M. L. T. 508; 53 M. L. J. 769; A.I. R. 


1928 Mad. 97 377 


Madras Loca] Boards Aat (XIV of 1920), s 3 
(18) — Public raad — Road poramboke lying between 
roadway and boundary of adjacent property, whether 
public road—Hneroachment—Ojfence. 

‘Road poramboke’ which lies between the roadway 
andthe boundary of adjacent property, is included 
within the term ‘public road’ as defined in the Madras 
“Local Boards Act. M PUBLIO Prosecutor v. PALANI- 
SANDI NAIOKEN, 27 L., W. 16; A. I. R.1928 Mad, 160; 29 
Cr. L. J. 113; 59 M. L. J. 261 705 
8, 93—Profession tax—Chettt agent receiving 

fixed salary, whether liable to pay profession tax. 

‘A Ohetti agent receivinga salary and not carry- 
ing on any other business holds a salaried appoint- 
ment and is not liable to pay profession tax under 
8.93 of the Madras Local Boards Act. M TALUQ 





“ Boarp DEVAKOTTAIV CHOOKALINGAM CHETTI, I. L. T. 10 


Mad. 57; A. I. R. 1928 Mad. 212 646 


——— 85,166, 207 (a), Sch. VIII—‘Plying for 
‘hire’, meaning of—Mere use of hired vehicle, 
whether amounts to plying for-hize—Soliciting for 
custom, necessity of. 

A vehicle cannot ebe said ‘to ply for hire’ on a 
public road simply because it is made use of as a 
hired vehicle on that road.. Plying for hire means 
the act of waiting for soliciting custom and the act 
of plying for hire can only be dae at the place 
and time that the hiring is effected. 

A person who lets out his car for hire in a 
Municipality is not bound to take a license from the 
District Board for taking the car beyond the Munici- 
pal limits and traversing any of tha District Boarg 
roads, inasmuch as there is no hiring and, therefore, 
no“ plying for hire in any of the District Board 
roads, M Loosn Funp OVERSEER v. PaKkKIRISAMI 
Travan, 29 Or. L. J. 30; 27 L. W.-66; A. I. R.1928 
Mad. 266 446 


ss. 171,173, 176,177,188, 212 —Private 
market Before commencement of Act-—Refusal of 
license by Local Board, legality of —Disobedience of 


e order —O ffence. i 
A person who owned a pfivatg market before the 


commencement of the Madras Local Boards Act 





INDIAN OASEB,’ 


(1827 


Madras Legal Boards Aat—oonold. 


of 1920, is entitled to the grant of a license under 
8.171 of the Aot, subject only to such conditions 
as are prescribed by s. 173. ` 4 

An order of the Local Board merely refusing licensa 
to such a person does not come under s. 212 (11) of the 
Madras Local Boards Act and is illegal and ultra pireg, 
and unless and until a legal order js pasaed, his appli- 
cation for license cannot be considered to have been 
properly disposed of and the owner cannot be cane 
vidted under s. 175 of the Act. 

Per Jackson, J.—A private market is a private 
property and an Act to consolidate the law relating 
to Local Boards can hardly be an Act of confiscation. 


Refusal to function under an Act is not passing - 


an order under the Act An order must be intra vires 
and an order ultra vires is no order at all. 

Per Thiruvenkatachariar, J.—Whers no action is 
taken under s, 1760f the Madras Local Boards Act, a 
refusal to grant a license to the owner of a private mar- 
ket cannot be justified under g. 177 of the Act. M 
ELLAMAL v. EMPEROR, (1927) M. W. N. 801; 53 M. L, J. 
i 26 L. W. 771; A.I. R. 1928 Mad. 164; 29 Cr, L. T. 

718 


———— 8, 207 (a). See Mapras Locau Boarps Act, 
1920, ss. 166, 207 (a) 446 


8. 212, See Mapras Locau Boarps Act, 1920; 
ss. 171, 173, 176, 177, 188, 212 718 


Sch. VIII. See Mavras Loca BOARDS Act, 
1920, ss. 166, 207 (a) 446 


Madras Motor Vehicles Rules, 1923, r. 30 (1)— 
License, renewal of, whether -may be taken during 
year—“Annually", meaning of. 

The word ‘annually’ in r. 30 of the Madras Motor 
Vehicles Rules does not mean at the expiry of every. 
twelve months but means once in a calendar year. 

«Where the registration certificate for running a 
motor bus expired on 29th March, 1926, but anappli- 
cation for renewal was not made tillsome days there- 
after: 

Held, that the owner -was not guilty of an offence 
under r. 30 and that if a certificate was obtained before 
the end of December, 1926, r. 30 would be sufficiently 
complied with. M PUBLIO PROSECUTOR v. GANAPATHI 
Herer, 39 M. L. T. 269; A. I. R. 1927 Mad. 969; 28 Or, 
L. J. 1022 110 


Madras Religious Endowments Act(il 011927), 
8, 78—Ex parte order directing trustee to deliver 
possession without notice, legality of. g 
An ex parte order under s..78 of the Madras 

Religious Endowments Act 

trustee to deliver possession without giving him 

notice or getting his explanation is illegal and is 

liable to be set aside. M KAILASANATHA AYYAR v. 

NALLASIVAM PILLAI 487 


Malabar Law—Civil Proc@lure Code (Ac® W of 
1908), s. 47, O. XXI, r. 58—Decree afbinst karnavan 
in representative capacity—Members of tarwad, 
whether parties to suit—Objection by member to 
attachment, whether falls within s. 47 or O. XXI, 
r. 58, Civil Procedure Code—Appeal. 

Where a decree is passed against the karnavan of 

a Malabar tarwad in his representative capacity, the 

junior members of the tarwad cannot be héld to ebe 

parties tothe decree within the meaning of 8. 47 pf 
the Oivil Procedure Oode, and a claim by a Junior 








member to property attached in execution of that. 


of 1927 directing a. 


“Vol, 166) 


Malabar: Law—concld.: . 


‘decree falls within the purview of O. XXI, r. 58 of © 


aie Procedure Code and not within s. 47 of the 
ode. ~ : f ž ; 
`~ Per Phillips, Offg. C. J.—Where a person is an 


actual party to the suit, his rights in any other capacity ` 


must be deemed to be rights ofa party tothe suit 
and he must, consequently, come under s. 47 of 
the Civil Procedure Code; but when he is not an 
actual party, but is merely a constructive .party re- 
presented by another, he can only be deemed to be 


& party or représentative of a party in the capacity” 


in respect of which he was so represented. Jn any 
other capacity, more especially when such capacity is 
adverse to the person who represented him, he can 
in no sense be deemed to be a party to a decree or 
representative of a party. 

Per Anantakrishna Ayyar, J.—The circumstance 
that a decree obtained against the tarwad karnavan 
as such is binding on- all the members of the tarwad 
does not make the‘other members parties to the suit. 

Prima facie only those are parties to the suit 
within the meaning of s.47, Civil Procedure Code, 
whose names appear in the decree. 

Where such members of a tarwad are not eo nomine 
parties tothe decree, and where only the karnevan 
of the whole tarwad is sued as such, the claims 
that might be put forward in the course of execus 


tion of such decree by the joint co-owner members’ 


or the tavazhi, members should not be dealt. 
oh as put forward by persons who are patties to the 
guit. 

A decree for mone 
alone as sioh coul 
junior members, 
against the tarwad properties, but not against the 
por members. NABAYANAN  Namduptat v, 

oThisszrt Theva Asda, A. I. R. 1927 Mad. 1044; 26 

JW, 775; 53 M. L. J.824 . . 239 

allde, What constitutes. See Tos 277 


Mallolous proseoution—Suit for damuges—Plaint* 
if, whether bound to 
tö be proved by plüintif. - 

Ina sult for damages for malicious prosecution the 

p intiff is not bonid to prove his innocence. He is 
ound to poe only; (4) that he was prosecuted by 

the defendant, (ii) "that the proceedings termintted 


not be executed against the 


$n favour of the plaintiff, if from their ndtute they 


Were capable of so terminating, (iti) that the pro- 
becution Was instituted against him without reason- 
able and probable cause, and, (iv) that it was due to 
a malicious intention of the defendant and not with a 
fiers intention of darrying the law into effect RU Bos 
$, Mauna Nowe Tua, 5 R, 705; A. I R. 1928 deny 


Market. See Mankas Lotan Boasts Aor, 1920, ss. 
171, 173, 176, 177, 188, 212 ; ° 718 


Maxifna, A . 
Rifat elemegtang priĝciple of law-that..no order 
Bhould be padsed which prejudices a person without 
giving him an opportutity to show dause againat 
t. M Kaitasanatid Ayyak 4. Natbasivam PrLtàr 437 
Meeting, See Bo&say Lota, Boakps Act, 1923, ss: 
3502) (6), 27 . -a 265 


Mésrié profits Joint tréedassers—Suit for meme 
afits—All trespassers, whether necessary partia— 
eres against all—Appeal—~All defendants, whee 


obtained agaitist the karnavan - 


Such a decree could be executed - 


GENERAL INDEX. 


_Mesne profits—concld. 


In an action for.mesne profits’ against co-tres- . 


passers while it is‘open to the plaintiff to proceed 
against- one or some or all of several co-trespassers 
at his own choice, once a decree has been obtained, 
it is the decree in its entirety that may be challenged 
on appeal, and so long as the decree against some 
remains & final and operative cecree and not subject 


‘to an appeal, even though it is not satisfied but is 


capable of execution, the plaintiff cannot proceed 
with the suit furtherand take an appeal against the 
others. C KAMALA Prosan SUKUL v. CHANDRA NATH 
PARAMANIK, I. L. T. 40 Oal. 40 300 





1208, 8. 16 


Minerals, See JMPARTIBLE RAJ 399 


` Minor—Guardian ad litem—Decree against minor 
when liable to be set aside—Mere failure of guardian | 


.to diligently prosecute suit, effect of. 


suit for—Jurisdiction of Courts. See 0. P. a | 


A decree obtained against a minor représented by ` 


a duly constituted guardian is binding on the minor 


any fraud on behalf of the guardian. The .meré 
failure of a guardian to diligently prosecute the 
case on behalf of the minor cannot have the effect 
of vitiating such, a decree. A. Bacwan SINGH Vi 
Baka Sinda, L., R. BA. 229 Rev; A, L R. 1927 Ali. 
601 i Da 49 
Mortgage— Consolidation of mörtgages—Morigagor 
and mortgaged properties, identity of, 

There can be no consolidation of.mortgages unless 
the properties mortgaged are the same and the mort- 
gegor is also the same. M Kantyur Ganapdtut BHATTA 
H EERU BHANDARY, A. I. R. 1927 Mad. 1039; - 27 L KY 


: Lease by mortgagor in ordinary catse of 

munagement, validity ae ei 

Tha lease of khudkasht land bya mortgagor dut- 
ing the continuance of a mortgage of the village is valid 





. and binding on the mortgagee only,:when it is madé 


prove his inhocence—Pointe 


“course of management. 


in the ordinary course of the village management. 

If the lease is given with the expreg§:object bf 
making a large profit or setiously:depretiating the 
value of the security, which ths mortgagée may bë 
entitled to, it cannot be said to be one- in the ordinary 
N Nato v. TARACHAND 14 
Oral mortgage—Suit by mortgagor based oft 

title—Mortgagee, whether entitled tö claim amount 

borrowed—Equity, 

In the case of a mortgage wifibh is invalid fot 
want of a registered instrument evidencing it, it is ope 
to the inortgagor to bring a sitit for possession solely 
based of title, butin such a case. the Court should 
on equitable grounds order the mottgagor to re-pay 
the amount borrowed. R U Po Hra v. U Po Tra, 6 
Bur, L. J, 280 . 861 


sm Hedemption—Assignee of portion of equity of 

, medemption=Suit for redemption of whole property 
_ —Mortgagor entitlzd to redemption at datë of debres 
—Subsequent disability, effect of—Costs of suit, ° 
An assignes ofa portion of the equity of redet p» 








ion is entitled to redéem the entire mortgage: 


A persoh who had aright to redeem at the fimé 
of the passing of a decřes for redemption in hid 
favour and Who had ežecùuted the decree and ebtained 


possession cantict be deprived of the fruits of euch 


ther secessarg “partieso—E fect of deores against — 


pme 


a decree merely because he lost his right to ree 
daet after the conclusion @f the trial in the first 
Court. - . : rt 
i e 


< unless there is something to show that there was | 


“958. 
es. 
_Mortgage—c@eld. : | oo 
A mortgagee who resists a suit for redemption on 


frivolous grounds is not entitled to recover his costs 
of the case. But where the opposite party also has 


been careless in not claiming redemption at the proper - 


hour, the mortgagee should not be made to pay the 
mortgagor's costs. L AsHag ALI Kuan v. MOHAMMAD 
SRANI ALI Kuan, 9 Lah. L. J. 481; A. I. R. 1928 Lah. 
105; 29. P. L.. R. 129 : 570 


-- Redemption—Mortgagee's right to compen- 


sation for improvements: | | | 
“A -mortgagee in possession is not entitled to claim 





` compensation for value of improvements effected by 


him on the ‘mortgaged property, unless they are 
of a permanent. character and add to the saleable 
value of the property. L Ramsarn Das vo BHAGWAN 
Bixen, I. L. T. 40 Lah. 24 : `.. 303 
, usufructuary—Absence cf registration— 
` Redemption suit, whether maintainable—Suit for res 
covery based on title, effect af —Oral evidence, 
whether admissible. MEK , n 
Whena plaintiff sues for redempzion alleging that 





‘possession of immoveable property was given to the 
.défendant ag security for a loan of Ks. 100 or 


upwards, but without the execution of any registered 
instrument, his suit would fail, as oral evidence 
would not be admissible to prove the transaction, 

But if the plaintiff instead brings a suit merely for 
recovery of possession based on title, without alleg- 
ing the usufructuary mortgage, he would be entitled 
to succeed if he con show his title, unless the 
defendant can show that he is in possession under a 
contract of sale, et 5 

The burden of proving such contract of gale 
would be on the defendant, and on his bringing evi- 
dence of such contract of sale, the plaintiff would be 
entitled to bring rebutting evidence that no such 
dontract was ‘entered into, Such rebutting evidence 
Would in no way contraveno the provisions of s, 91 of 
the lividence Act. R Maune Kin Lay v. Maune Ton 
Taare, 5 R679; A. L.R, 1928 Rang. 53 . 503- 
n———+ Usufruciuary mortgage ane lease to mortgagor 

—Lecree for , rent—Hzxecution ‘gale—Equity of 
` pedemption, whether passes to purchaser, 
zk executed a “usutritctuary mortgage to B 
-and on the , bame date executed a kdbuliyat 
to B for a period of five years in respect of thé 
property covered by the mortgage, A did not pay 
the rent fixed in the kabuliyat. B sued for the rent 
and purchased in execution of his decree the right 
of A to remain in khas possession ofthe land. A 


` gold his tights subsequently to C who sued fot 


` KARMAKAR V, JASODA Deyr 
e 


redemption. B contended that he had acquired the 
equity of redemption by his purchase ; : 

Held, that®°what was sold and intended to be sold 
in execution of the decree for ront obtained by B was 
only A's right to remain in possession for the re- 
maining ‘period of the term under the kabuliyat, and 
that O was-entitled to redeem B. Pat ecg 


Mortedage „and faaso, distinstion batween, See 
NAM 7. Ces ey g ` 426 
Muhammadan. Caw — Guardianship — Mother's 


|. Tights Marriage not within prohibited degrees, 


efect of—Grandmother's right to guardianship— 
uardians and Wards Act (VIIL of 1890), 8. 17— 

Court, whether entitled to disregard law in minor's 
| interest. : 54 f | 
{Under the Mihammadan Law o mother ip. digs 


INDIAN CASEB. 


_. -fi9e7 
Muhammadan Law—concld. i 


„qvalifed from guardianship even of her minor 
daughter ifshe is married to a man who is not 


. related to the minor within the prohibited degrees.’ 


‘Where the law definitely lays down that an ap- 
pointmient cannot be made, the Court cannot dis- 
regard the law even in the interests of the minor. 

Under the Muhammadan Law maternal grandmother 
comes next to the mother in the order of priority 
among females who are’ entitled to be appointed 
guardians. A ANSAR AHMAD v. BAMIDAN, 5 O. W.N 87 

. 822 
——— Property purchased in name of minor son 
from fathers funds, whether common property 

belonging to all heirs. j 

Children ina, Muhammadan family are not coa 
owners in thé sense that what is purchased by or ' 
in the name of one person enures for the benefit of 
another, , 
~ The fact that certáin property was purchased in 
the name of a minor sonof a Muhammadan with 
money taken from the father’s estate after his death 
would not make the property so purchased the come 
mon. property of the family, ; 

It is not proper to apply the principles governing 
the Hindu jointfamily system to a Muhammadan 
family. M ABDUL Huck v. SEETHAMSETTI. JAYARAO 
Natu, 39 M. L. T. 506; A. I, R. 1928 Mad, 14 76 


Suit by rival Imams to officiate at mosque 
and at marriages in houses of Muhummadans— 
~ Injunction to restrain defendant from officiating in 
houses, legality of, | i 
_ Under the Muhammadan Law the presence of tha 
Kazi is not of absolute necoasity for the validity of & 
marriage. : 4 age 
. Pending a suit respecting the right to officiate at 
a mosque and at marriages of the Mubammadane of 
the locality, it is open. to the Court to grant an 
interim injunction restraining the defendants from 
officiating at the mosque; but it is beyond thë 
‘powers of Court to,issue’an injunction restrainin 
them from performing ceremonies in the houses’ o 
the Muhammadans inasmuch.as even if the ‘plaintiffs 
have tlie right as against the defendants, the Muliama 
madan~public:.could not bedompelled to take the 
services of particular persons as Imams. M JANA 
MUHAMMAD SULEMAN v, Kapirsa Levyar, A. I. R. 1927 
Mad, 1070 ` 523 
Municipality—Power to cut off water supply. 
limits of—failure of ratepayer to pay charges 
other than water rates—Water supply; whether can 
be cut off—Rules, construction of—Right to present 

-" consolidated bill, effect of—Suit for injunction and 
damages, whether maintainable, 

A Municipal Committee presented the plaintiff, 4 
rate-payer, with a consolidated bill for water rate and 
other charges. The plaintiff paid the water rate 
but did not pay up the other charges. ‘The Committes 
declined to accept payment gnd cut off the waigr gupply 
to the plaintif. The bye-laws. of shé Municipality 
gave power to the Municipality to out off water supply 
for default in paying water charges.’ In a suit by, the 
plaintiff for a mandatory injunction for restoration öf 
water supply and for damages incurred by him fop 
procuring water from.other sources: a 

Held, (1) that inasmuch as the power to cut off water. . 
supply was given by the byé-laws in the limited gvent 
of default in payment of water charges, the unicjpaly 
ity was not entitled to cut of the water euppby to the 
plaintiff} “° . A re : : 





. 1673; 


‘Fok: 106] 


Municlpality—concld, 


(ii) that the fact that the Municipality was entitled ` 


under the rules to present a consolidated bill for all 


, charges did not entitle them to cut off the water sup- 


ly. 
k Tiin that the plaintiff was entitled to a, mandatory 
injunction to restore the water supply; 

(iv) that the plaintiff was entitled to recover the 
damages incurred by him, even though he could have 
prevented the same. .by paying up, the balance. due 
under the bill. 


640; 1. L. T. 40 Bom. 14 : 147 


` Mutual, open and current account, Sce Limita- 


TION Act, 1908, Scu. I, ARTs. 83, 85 
Occupancy tenant—Mortgage of occupancy rights 
acquired under agreement with landlord —Mortgagor, 
whether can challenge mortgage. > 
The representatives -ofa tenant who has executed a 
mortgage of occupancy rights acquired by him under 


.a settlement decree subsequent to the year 1868 as the 


“result of an agreement with the landlord are not 
entitled to challenge the mortgage on the ground that 
it is void in law. O ABDUL Guaroor KHAN v. KARAMAT 
Kuan, 4 O. W. N. 1033; A. 1. R. 1928 Oudh 41 126 


Qudh CivilCourts Act (XIII of 1879), 8.37— 
duit for redemption—Limitation—Mortgage of 1705 
Award recognising mortgage, whether gives fresh 
Cause of action. _ 

The plaintifi's predecessors-in-interest had exe- 
Guted a mortgage tothe defendant's predecessors in 
1735. There was nothing to show what the terms 
of the mortgage were. ln 1858 there was some dis- 
pute between the parties, the matter was referred 
to arbitration and an award was made by which the 
defendant's predecessors were held: entitled to remain 
‘in possession until the amount due to them under the 


mortgage-bond was paid. Ina suit for redemption ` 


by the plaintif : 

Held, (1) that the claim to redeem the mortgage of 
1795 was barred under .s. 37 of Act XIIL of 1879 as 
there was nothing to show that there was any terin 
inthe instrument of mortgage and that such term 
had not expired before the 13th February, 1856; ` 

(2) that the award did not amount toa fresh mort- 
gago and did not give a fresh, cause of action, O 

ARDAR SINGH v..GanGa BAKHSH SINGH, .2 Luck. 487; 
AT, R. 1928 Oudh 20 368 


‘Oudh Courts Act (IV of 1925), 8s. 11,12 (2)- 
~ Applicution for deciaration that case, is fit one 
for appeal—Period of limitation—R, 7 in Ch. 
II of the Rules framed by Chief Court, validity of. 
Ths Ohief Court of Oudh has authority under s, 11 
of Act IV of 1925 to fix the period of limitation for 
an application’ for a. declaration that a case isa fit 
vne forappeal to the Bench under s: 12 (2) of the 


. Oudh- Courts Act. Rule 7 of the Rules framed by 
t unde:® s, 11 of Act 1V of 1925 end - 


the*Olfef Co 
“published ih The Gazette of 24th September, 1927, is 
“not ultra viresand'is applicable’ to an application 
under s. 12 \2) of Act IV of 1925 and the period 'of 
limitation for such an application is-30..days, 


An application fhade after 30 days from the date’ 


vf the judgment should ordinarily be refused unless 
the Jutge deciding the case extends the period under 
the said rule. O Brag RANI v. Sista Diy, 40, W.N. 

AG R. 1928 Oudh 108 ~ 496 
udh Estates Act (| Of 1869), 18, See Boner 


* Y Blow Act, 1805, a9, 64, T1 


GENERAL INDEX, 


BHUKHANDAS LALLUBHAI V. THAKORES ` 
| RaM KAPILRAM, 29 Bom. L. R. 1465; A. I. R.1927 Bom. , 


In appeal it was contended that 


959 
e A ha oa 
Oudh Laws.Act (XVIH of 1878), ss. 10, 13. See 
- PBE-EMPIION | . . 539 
Oudh Rent Act (XXII of 1886), s. 108, ol. (15)— 
Suit for profits—Lambaidar liable to, account on 
basis of demand—Simultancous liability to pay 


interest, whether justified. | j 
A lambardar is not liable to account! to the co- 


‘ sharer on the basis of demands and also to pay 
-interest on the arrears of profits. O CHITAR'KET SINGH 


v. KANHAIYA BAKHSH SINGH, 4 O. W.N. 980; A.J, R. 
1927 Oudh 481 > ` 204 
——s 108, cl. (15)—Usufructuary mortgage— 
Decree for possession in favour of mortgugee— 
Failure to, get -actual possession and mutation 
Right of mortgagor to maintain suit for profits, 
Where'a usufructuary mortgagee in spite of a 
Civil Court decree in his favour and formal deli- 
very of possession in pursuance thereof has not obs 
tained entry of his name in the- Revenue Records 


_and actual possession of the share mortgaged, the 


mortgagor can maintain a suit for profits under s. 
108, cl. (15) of the Oudh Rent Act. O BALKARAN Dung 
v. HAR Biuag, 4 O. W.N. 950; A. I. R. 1927, Oudh 604 
4 299 
s. 108, cls. (15), (16)— Suit by Lambardar 
for share of revenue under- cl. (16)—Plea of 
agreement to collect from joint estate, whether araile 
able—Absence of prejudice, effect of. ` i 
In asuit by a Lambardar under s. 108, .cl (18) of 
the Oudh Rent Act for arrears of revenue due for 
the defendant's share, the defendant pleaded that 
there wes an agreement between the- parties that the 
Lambardar would make collections from a certain 


e. 





. portion of the joint estate to, recoup himself for the 
-defendant's share of revenue and that this arrangé- 


tent had been acted upon for a number of years, 
The agreement ‘was upheld by the Courts below. 
) the conclusion 
which the Courts below had arrived at could ba 


` reached only ina suit under cl.(16) of s.108 of the 


Acti ‘ E 
Held, that the decision of.the lower Courts was 


‘not liable to be set aside on this ground: inasmuch 
‘as the method of trial of the broad issue of the dee 


fendants’ liability adopted by.the lower Courts had 
not prejudiced the plaintiff. O JAGANNATH v, Usrat 
Sinau,'4 O, W. N. 933; A. I. R. 1927 Oudh 4€8 569 


8.127—Suit for rent—Defendant in possess 

sion of land—Duty of landlord to prove that defenda 
ant’s possession ig without title ` ' i 

A landlord has no right to sue a person in possesa 

sion of land for a, reasonable rent under s. 127 of the 


‘Oudk Rent Act, unless he can show thatthe défend« 


ant is retaining possession without being entitled to 
such possession. O Baty NATH UPADHIWA v, GHAZIKHAN 


; : Pee 907 
Part-performande. See LANDLORD. aND-TENANT 36Q 


Parties. See CO-BHARERS; . - 835 
e See HJECTMENT SUIT - | à : 261 


See MESNE PROFITS .“ . | < -300- 
Partition sult—Court-fees. . > ie 
. Court-fee is'leviable on the construction of tha 
plaint alone. Ad valorem fee on the value of the 
properties concerned cannot be levied on a pldint in 
a suit’ which is one for partition pure and simple. Pat 
IsHwagi PRASAD v. HARI PRASAD LAR, 8 P; Le I. 34; A. 


1. R. 1927 Pat, 145; 6 Pat. 506 — 620 

Partnership action. Ses O. P, O, 1008, s, 73, Oe 
XXI, n. 52 a aga. , 184 
See Contract Act, f872,9,984 ~~ 


- partners for a specitic share in the sale-proceeds of. 


960 
e 
Partnership—cgneld. 





Suit by partner for specific share in sale- 
proceeds of stock-in-trade, whether maintainable 
—Suit for general accounts, necessity of—Con- 
“version of suit into one for accounts, legality of. 

An action by one partner against the other 


the stock-in-trade is not maintainable without a suit 


‘for accounts. 


‘The general rule of law is that a suit by a partner 
‘after the dissolution of the partnership must be fora 
general account unless special circumstances exist 
which entitle one partner to bring a suit against 
another or others for a particular item. But if the 
suit relates to the loss and profits of the partnership 


“business or to the atock-in-trade: or capital employed 


“Baki, 32 O. W. N. 16; 46 O.L. J, 307 e 


in the business in respect of which all partners have 
equal rights, it must be ‘one for a general account of 
the partnership business. 

‘A suit for recovery of s specific sum of money 
annot be converted into a suit for ascounts merely 
because in the determination of the question in con- 
troversy accounts may have to be examined. C 
MAGNAMOYI Ratv. BROJENDRA Lau Das, 46 C. L.J. 561; 
A. L R. 1928 Cal. 127- 843 


Patnl—Patnidar's right to minerale—Patni. tenure, 
history and incidents of-—Construction of grant— 
'Ghhayahrad’; ‘sayer’, ‘darabast hakux’, meaningo of 
«Patni and mokarrari compared. 

“ The grant ofa. patni conveys to the patnidar all 

tights including underground rights, in the’ absence 

of reservation. are ; 
The word 'chhayahrad' in a patni lease does not mean 

any right to underground minerals, The word ‘sayer' 

ticans all sorts of imports in addition to land 

revenue but does not include minerals. , 

< The expression ‘darabast'hakuk'- ir a patni lease 

lg a familiar expression intended to throw a net’ so 

ds to include every thing which migh3 be considered 

as belonging to the žemindari right. > 
Although thete are various points of similarity 
etween a mokarruri and ay patni, a patni tenure is 
ifferent in many respects from the former. G 
HUpENDRA NARAYAN SINA. V. Eeg 


RAİESWAR 


.- Penal Code (Adt XLV of 1860), 9. 75—Previous 


- conviction very old—Enhanced sentence. 

An enhanced sentence under s. 75, Penal Code, 
ghould not bë passed where thé prévious éonvietion 
took plac’ as much &s 12 year’ before =he subsequent 
Brie and there is only one previous offence. L ALLAH 
Din v. Hurznon, 29 Or. L. J. 32; 29 P, L.R.59 448 


s8, 78, 449, 511—5S. 74, whether applies to 
. attempta—HBuse trespass, what constitutes— Entry, 
necessity of. ? 

The accused with intent to commit house-breaking 
stepped on the platform in front of a door, but 
Were disturbed and captured as soon as they hed 
dpe ed the door, before they had effected an entry: 

Held, that thë accused were not guilty of house: 
breaking but only of an attempt td commit house: 

idn a 
A 75, Penal Code, does not apply to attempts 
wnishable under s. 511 of the Code. MoHAMBAD 
GasatN a Bueenoe, 29 Or. L. J, 4; 29 P, Li R. rn 


mnum 8, 7 -Public servant acting under colour 
of officeRight af priggte defence. : 
Where a constable effects am arrest under colour 
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of his office, there is no right of private defence 
against him even though the arrest is not strictly 


- justified by law. L MUNSHI SINGH v. EMPEROR, 29 Cr. 


R. J. 69; 9 A. I. Cr. R. 287 581 


S: 84—Insanity—Burden of proof— 
Evidence of insanity—Motive, mere absence of, effect 
of—Benejt of doubt—Criminal Procedure Code 
(Act V of 1898), ss. 464, 465, 469—Defence of 

, msanity— Magistrate, when bound to order medical 
enquiry. 
Where an accused person relies upon s. 84 of the 


Penal Code to escape the legal consequences of his act, 


the onusis upon him to prove that he was at the 


time when the act was committed, by reason of un- 


soundness of mind, incapable of knowing its nature or 
that what he was doing was either wrong or contrary 
to law. That onus may be discharged by produc» 


ing. evidence as to the conduct of the accused shortly - 


rior to the offence and his conduct at the time or 
mmediately afterwards; also by evidence of his 
mental conditions, his family history and so forth. 


‘lf contemporaneous acts of his are proved to heve 


been of such a nature aa to indicate that he was 
quite incapable of forming rational views, that 
would be a strong element to show that at the time 
of the crime in question he was not capable of 
knowing that it was a wrongful act. 

Although the fact that a murder has been come 
mitted ina particularly brutal and purpogeless wa 
for no motive whatsoever, isa circumstance whic 
may be taken into consideration together with other 
material’ to enable a Court to decide whether or not 
the crime in question was committed ata time when 
the accused person wasin sucha state of mind that 
le was incapable of knowing the nature of his 
act, yet in the absence of other evidence mere want 
of motive for thecrime isnot sufficient to base ah 
inference of unsoundness of mind for the purposes 
of defence under s. 84, Penal Code. - tos 

To attract the application of s. 84; Penal Coda, it 
is not enough to establish a doubt as to the sound- 
ness of the mind ofthe accused at the time of the 
commission of ths “crime. This is not a kind of 
doubt of which the accused may be given the bene» 
fit. To entitle the accused to the benfit of the section 
the accused must satisfy the Court that his condie 
tion of mind was such that he was incapable of 
knowing-the natureof his act or that what he was 
doing was either wrong or contrary to- law. . 

There isno provision of law in India making it ins 
cumbent upon a Committing Magistrate to orders 
medical enquiry upon a defence of insanity. It is 
only in cases where the accused appears to be ine 
capable by reason of mental infirmity of taking his 
trial that this issue of insanity’ must be tried befor’ 
the trial’ for the offence is proceedod with. Where the 
Magistrate is of opinion thatthe accused is sane at 
she time he has no alternaijve but® to progeed ih 
accordance with the provisions of s. 469% Criminal Pros 
ceduré Code, L EBMPEROR v. BAHADUR, 20 Cr. L J, 
204 796 


s 6, 84—Plea of insantty—Burden of proofs 
Criminal intent~—Question of fact-Presumption 
from knowledge—Inveterate ganja smoker, | setting 
jive to school--Criminal intent, proof of. > 





The onus of proving the “defence of insanity aff8rde, ‘ 
ed by s. 84 ofthe Penal Code-rests upgn th® aecustd, . 


Though ordinarily intention is to be inferred. from 


“Fol. 108] 
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“knowledge, there may be cases where intent must be | 


found as a fact and cannot be assumed. It is a 
question of fact in each case whether having regard 
to the mental condition of the prisoner, the general 
inference of inténtion from knowledge can reasonably 
be drawn. ts 

An inveterate ganja smoker set fire to thé thatched 


building of a school, by taking a torch from-a . 


kitchen and putting it to the thatch, and after 
throwing the torch on the roof of the kitchen ran 
away. It was found that as a result of the vicions habit 


of ganja smoking he was in the habit of. beating his . 


wife and children and refusing to take food, but the 
Medical Officer pronounced that the case was not one 
of insanity. It also appeared that the accused. who 
was a teacher in the school had some ground for 
annoyance in connection with his service : 

Held, (|) that the facta of the case were not strong 
enough to give him exemption from the criminality 
-Of his conduct under s. 84 of the Penal Code: 

(2) that the requisite. criminal intent could be pre- 
.bumed from his knowledge that his ‘act. was wrongful,: 
M Pustio PROSEGUTOR v. , BUDIPITI DEVABIKAMANI, 29 
Or. G.J. 63; 27 LW, 77; À L Ri 1928 Mad; 193; 9 A 
I. Or. R. 280 559 


“emmma rannas ar s. 114 -Abetment of off ence—Preaenée and 


instigation, whether sufficient to constitute abetment, - 


To come within s. 114. of the Penal Uode the abete 


meant must be complete apart from tlis. presence of 


the abettor. 

The accused was present at the occurrence af atr 
offence under s. 326 of the Penal Qode and it was 
found that the assdilaot inflicted a blow at the 
. instigation of the accused, There was no evidence to 
show that thére was any conspiracy between the 
accused and the dssailant.prior to the ocourrence; 


Held, that the accused could not be convicted under’. 
ss. d26and 114 of the Penal Code for ‘abetment of - 


the offence under s. 326, M In ve VIJAYARANGA NAIDU, 


126 L. W. 649; 53 M. L, J. 760; 39 M, LT. 5:9; 29 Cr. 
i 584° 


L. J. 72;9 A. L Cr. R; 271 


momma 8, 1204B —Baplostue Substances Act (IV of 
1884), 8. -Arha Act (XI of - 1878); a. 19—Con- 
‘piracy, person found at place of—Appearances 
against accused—Presumption—-Possession of ema 
plosives—Temporary reaidence, TP KN 
Where there is no means ‘of discriminating between 
‘the cases of various persons found at a place ofa 
Crimin:] | conspiracy, ‘and the ‘circumstances point 
‘to the conclusion that, every person found in the 
house wasa member of the conspiracy, absence uf 
prodi that u particular person was there innocently 
eads to the conclusion that no one’s presence was 
fonocent. , 
.. Per Suhmawardy, J.—When appearances dre against 
the ‘accused in a case, and the prosecution has ege 
tablished prima®facie the existence of incriminating 
circumstances, “it is the duty of the defence to rebut 
the presumption arising from them.by, some tangible 
evidence other than by meré criticism, and sugses- 
tious or untested and uncorroborated statements 
from tha dock. The idea that the defence is not 
bound to adduce any evidence is dangerous, Jn 
Jury trials the last word may have some value but 
in @ trial’ before three experienced Judges the pro- 
> paqution and the defence stand on tho same footing, 
Jt e@unot be said that, temporary residence in a 
pose“ containing explosive articles, eren with the 


s 
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‘on the point, 


‘intention required by 6. 441 of t 
offence under that section is committed and a new | 


E 


knowledge of, their, existence there, is possession 
within the meaning of s. 5 of the Explosive Snbstances 
Act Conspiracy to possess coniiotes seme act of posses- 
sion or attempted possession. , © Harr NARAYAN 
CHANDAR v, JIMFEROR, 46 C. L. J. 368: A. I. R. 182A 
Cal. 27; 29°Cr. L. J. 49;9 A. I Cr. R. 228 - 545 


———~-'s8,120=B, 121-A, See Cr. P. O, 1898, ea. 
235, 537, 556 ; 721 


—— 88.142; 147; 353—Unlawful assembly 
Persons joining assembly,’ liability of—Mob— 
Innocent spectator—Burden of proof—Assault in 
furtherance of common intention—Separate sentences 
under ss. 147, 858, legality of. 


Vox 


Any’ person who intentionally. joins or continues - 


in an unlawful essembly while the assembly is come 
mitting an offence becomes a member of that 
assembly. Any person who has innotently got-into 
the crowd.and is unable owing to pressure of numbers 


to escape from it isnot a. member of the unlawful 


assembly; hut he would have to make out his case 

„Separate, convictions are legal under ss. 147 and 
853 of the Penal Code even when assault is committed 
in‘ furtherance’ of the common intention of the une 
lawful'assembly. Pat Gexpo Urdéon v.'Emreror, 6 
Pat. 828; 29 Cr. L. 0.70; A. I, R.1928 Pat, 115; 9P, 
L, 1.167; 9 A.I. Cr. R. 236 691 


IN 143, 441—Criminal ‘treapaas—Unlawful 





_ continiiance of ocdupation after unlawful entry,. 


whether punishable--True owner's right to eject 
trespagser— Resistance to true  owner—Ojfence--- 
Person entering with permission of trespasser, 
Liability of—Asseml.ly to enforce right to possession, 
by criminal forse—Unlawful aseembly—Liability of 
members of aosembly. , .. l 
A. mere trespasser cannot, by. the very act of 
trespass, immediately and without acquiescence, give 
himself possessicn, in the legal sense of the term, 
against the.pergon whom he ejects,.and the latter 
may, if he does not acquiesce, re-enter: and reinstate 
himself provided he does hot use more foree than {a 
necessary. Such a re-entry, will be viewed only asa 


: resistance to an intrusion upon 6 possession which 


had never been lost. . ` - 
The continuance in possession of (he trespasser is 
a recurring wrong and constitutes a new std every 
time that the true owner goes upon the land or ad 
hear toitas he deres, to make & claim to it. There 
{a afresh cause. of action each time he is resisted 


although the point from which limitation will run. 
“may depend on the express ptovisions of the Law o: 


Limitation. KA 3 ay eee A 
W here ah unlawful entry is #cllowed by an uña 


` lawful continuance of oecupation each time that ths 


true’ owher' goes upon ‘the land or makes. a claim 
under circùmstantes bufficient ih law to constitute 
feentry and the ‘trespasser oppores him with the 

e l'enal Cede, a new 


liability arises... . ° 
- A person who unlawfully enters upon the- property 


‘of another with the intention specified ins. 44) of thé 


Penal Code can be convicted: of the offence cf 
triminal trespass even though he entere* with the 
permission of another tresparser who Fas already 
unlawfully entered and occupied the property, where 
fhe owner hos not nenuies@&a in the poeeeesiun of thg 


atter, 
= e 


+ 


i 
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Even. assuming that trespassers have a right to 
possession after ‘they have once unlawfully entered, 
they will be guilty under s. 143 of the Penal Code, if 

‘they, being more than five~in numbe-, enforce that 
right by means of criminal force. Fat EMPEROR v. 
BANDHU SINGH, 6 Pat 794; 29 Cr. L.J. 99;-A. I. R. 1928 
' Pat. 124; 9 A. I. Cr. R. 258 691 


—-— SS. 147, 149, . 325, 352—Conviction and 
sentence for offences under ss. &25 and '852— 
Acquittal under s. §25-—Sentence, whether must be 
reduced—Offence under s. 147, whether necessarily 
embraces one under s. 852, 4 eae 


Where an accused person is convicied of an offence 
under s. 325 and also under s. 352 read with 5. 149, 
‘Indian Penal Code, but on appeal the,conviction 
under's. 325 is set aside, the sentence must , be re- 
duced. mo ' ; : f : 
It cannot be said that an offence under s. 147 neces- 

- sarily embraces'‘an offence under s. 352, inasmuch as 
‘persons may riot without actually committing an 
offence under s. 352. Min re, SRINIVASULU NAICKEN, 
‘39 M. L. 1. 409; A. I. R. 1928 Mad. 21; 29°Cr. L. J. 2 
338 


ss. 149, 300, 302, 325—Unlawyful 
assembly— Fatal assault by some mzmbers—Common 
intention—Sudden quarrel— Sentence. 


The deceased, a village goldsmith, who was ob- 
Btructing the view of a proprietor in the village at 
a wrestling match was abused by the latter and 
returned the abuse. On this the proprietor asked 
‘his relations to kill (mar do) “these goldsmith dogs". 
On this four of his relations stood up, two out of 
whom belaboured the goldsmith with’dangs ‘causing 
fatal injuries in the heads of which the goldsmith 
died the next morning. The other two beat a person 





who tried to stop the assault. The -proprietor con-- 
tinued shouting to his relations but did not. strike : 


- any blow himself: - 

Held, (1) that when at the behest of the proprietor, 

the four relations arose for the assault, they intend- 
: ed at least to inflict grievous hurt on the goldsmith, 

and being five in number including the proprietor 

they all were guilty under ss. 325/144, Penal Code; 

(2) that the two relations who struck'dangs on the 
head of the goldsmith were inaddition guilty of 
murder in that their attack on tha goldsmith was 
made either with the intention of causing death or 
such bodily injury as they knsw to be likely 
to cause death, bul. that as the elements of pre- 
paration and premeditation were absent; the ends 
of justice would be met by a sentence of transporta- 

. tios fur life. L NIHAL SINGH v: Emperor, 9 Lah. L. d. 
262; A.l. R 4927 Lah.d16; 26 P. L. R. 674; 29 Cr. L, 
“J. 35 i 451 


: s, 160, See Cr. P.O, 1896, ss. 236, 403 216 
S, 174. See U. P, Lanp REvENUH AoT, 190), 
B. 447 |, 686 


wero 88, 192,.199-—False afidavit by identifier 
for proving service of  process—Offence—S, 199, 
s@ope of. P ae 
“An identifier, who knowingly makes a felie 
affidavit of service of process for the. purpose, of 
‘pains used in a judicial proceeding commits the 
pfisnce ot fabricating false evidence within the mean- 
ing of 8. 193 of the Penal Uode, He isalso guilty of 
ean offence under’s, 199 of the Code where the Court is 








“ pythorized wider eits cirfulay ordars or, any other 
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_ the Court is bound or authorised to receive. 


‘abouts. 


‘ 


1997 


< 


law to receive an affidavit from an identifer as evi- 
dence of the fact of service of summons. 

Section 199 of the Penal Code is much wider than | 
s.192 and appliesto every kind of affidavit which 
Pat 
Karr Gore v. MANMOHAN Das, 6 Pat. 760; 29 Or. L. J. 
111: A. I. R. 1928 Pat. 161 : : 703 


-§.193—Perjury—Denial of knowledge of 
fact—Prcof that accused had personal knowledge, 
necessity of. -~ 
In the course of the examination of a prosecution 

witness he was asked whether the accused had arrest- 

ed his sons,and the witness denied knowledge of 
the fact. Ina prosecution of the witness for perjury 





“ib was proved that his sons had been arrested and 


that he had heard ofthe arrest, though he had no . 

personal knowledge of the same : ” 
Held, that the accused could not be convicted of 

an offence under 8.193 ofthe Penal Code, as there 


. was no proof that the accused had personal know- 


ledge of the fact. L NATHA SINGH v. Emprror, 9 Lah, 
L. J. 414; 28 Cr. L. J. 1010; 29 P, L. R. 190 98 


—— S. 199, See Penat Cope, 1860, ss, 192, 199 
.70 
——— 8, 215—Offence, nature of—Taking money 


to. find stolen property—Screening offender— 
Desire to save oneself from vengeance of thieves. 


_¥ The primary aim of s. 215, Penal Code, is to 


punish’ all traificking in crime, by which a person 
knowing that property has been obtained by crime, 
and knowing the criminal,. makes a profit out of the 
crime, while screening the offender from justice. 

It is not an offence to take money from another 
in order to help him to find-stolen property and to 
convict the thief. It is an offence for one who 
knew of the commission of the crime, and who could 
at once have informed upon the offender, to wait till 
a reward is offered, and then to take money from 
the owner of the property under colour of getting 
the property back for him. The section is not 
intended toapply to the actual thief, but to some 


~one who, being in league- with the thief, receives 


some ‘gratification on account of helping the owner 
to recover stolen property, without at the same time 
uring all the means in his power to cause the thief 


‘to be apprehended and convicted of his offence, 
`` The fact’ that a “person undertaking to récover 
Stolen horses says that he will take them, if recovers 


ed, either to the cattle-pound or leave them near 
someplace, does-not necessarily show that he knows 
the criminal and wishes to screen him. It may 
equally be that heintends to save himself from the 
vengeance ofthe people from whom he intends to 
take away the horses if he discovers their wheres 
A BMPEROR v. MANGU, L. R.8 A. 158 Or; 25 
A. L. J. 866; A. I. R. 1928 All 22; 29 Cr, L J.21;8 A, 
I. Or. R. 551 , 437 


mn 88, 300, 302-lurder® and “uMable 
homicide, distinction between—Act done with intent 
to cause bodily injury likely to cause death, whee 
ther murder. | 
Two girls were struggling for the possession of a 
handful of gram.- The elder gif?l gave a blow with 
a thin lathi to the younger. ‘he uncle of the latter 
came running to the place and gave a bloty witha 





“lathi on the head of the elder girl and after® the 


girl bad fallen gave tivo mors blows on die thégh.® 
{he blow onthe head caused fractute of the pkull: 


Vol. 108) 
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and the girl died. The uncle was convicted fo: 
murder, On appeal. , | : 

Held, that the accused could not be convicted ‘fo 
murder but was guilty only of culpable homicide 
not amounting to murder. ` 


A blow on the head witha lathi is certainly likely. 


to causo death and the person who inflicts a lathi 
blow onthe head of another person must be pre- 
- Bumed to have the intention of causing such bodily 
injury asis likely to cause death. .But it does not 
necessarily follow thata lathi blow on the head is 
elways sufficient in the ordinary course of nature to 
cause death. i : 
ver Kulwant Sahay, J.—The essence of the crime 
of murder undercl (2) of s. 300 of the Penal Code is 
that there must be the intention of causing such 
bodily injury as the offender knows is likely to 
cause death, and in order to convict a person of the 
offence of murder under. the said clause, it has to 
bs found that ha had the intention of causing the 
injury and also that he had the knowledge that such 
{njury which he intended to inflict was likely to 
- cause death. For a conviction of an offence under 
ol. (3) ofa 300 it must be showa that the injury which 
tha person intended’ to cause was such. as to ba 


suficient in the ordinary course of nature to cause 


death. 

It a person causes death by doing an aot with the 
Inteation of causing such bodily injury as is likely 
-to cause death, his offencs comes under s. 239, and 
it is only if the intention was to cause bodily 
injury, which injury was sufisient in the ordinary 
courae of nature to causa death, that tha offence 
Would coma undar 8. 30), dl. (3). me 

Although a man is presumed to intend the natural 
And iaevitable consequence of hisown act, the pree 
sumption of intention must depend upon the facta 


of each particular cagé, and ‘knowledge’. as used in 


el. (2) ofthe section; is a word which imports o 
oertainty and not merely a probability. > 


The difference between culpable hofniside and . 


murder is merely a question of different degrees of 
robability that death: would ensue. Pat GAHBAR 
ANDE v. emperor, 29 Or. L. J:17; L L. T.40 eee 4 


t ‘ ki 3 
sem en 5, 300, ENGGON; 1—Murder and culpable 
homicide—'Sudden and grave — provocation'— 


Agressive provocation by deceased—=Challenge by” 


tiocused ~Subsequent provocation by deceased-—H'atal 
blow by accused—Ojfence, whether murder or 
éulpthle homicide not amounting to murder. : 
In tlie course of a ‘quarrel between the party of 
tlia accused ond that of the deceased, the deceased 
tume out of his house shouting 
Tna accussd who was then standing near a tree in 
fruit of his house near by abused in retum and 
deisd the deceased and told him to come on. ‘The 
dsceagsdgthen casight hold of the accused by the 
tuft and gave bim two Blows withthe fist. There 


was a-struggle and the deasased held the kag nag 


firn by tha tuft. The accused theo gave & fata 


blow to the daceased on tha left side with a dagger- 


Which he had in his hand: | 

Held, (Per Wallace and Tirutenkatachariar, JJ.); 
that thdugh the firat provocation of the deceased in 
Calling oub for the accused was not grave and 
uidén, it was aggressive and tha second provocas 
ae ieg 8fizing the accused hy the tuft was grave, 
an 
ple to st, Ezception 2 te, 420 applied to tha 


-GENERAL INDEX, =, 
“ Penal Code—contd, | 


for the asousad, | 


sudden aud tha stabbing boing diredtly attribute . 
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case and the accused was not guilty of murder- but 
of the’ lesser offence of culpable homicide not amount- 
ing to murder, sy 

Per Jackson, J. (dissenting)—When a man defies 
another and tells him to come on, in brief challenges 
him to fight, and -a fight ensues, he cannot claim that 
he has been gravely and suddenly: provoked merely 
because lie is getting the worst of it, M In re 
Geturi Nagano, (1927) M. W.N, 796; 29 Cr L J. 7: 
A. I. R.1928 Mad. 136; 9 A, I. Cr. R. 263 343 


8. 302—Murder—Provocation—Sentence. 
“A person who was trusted and -treated with 
hospitality by another seduced the latter's wife and 
ersisted in remaining in his house after having 
een requested to leave The injured man killed 
the seducer. There was no evidence to indicate 
the circumstances which led to the commission of the 
murder: : : ' 
- - Held, that the conduct of the deceased wag 
certainly provoking, and, in the absence of avilence 





to indicate the circumstances of the crime, if waa- 


not acase for the infliction of the extreme penalty 
of,the law, but for ‘a sentence of transportation fer 
lif, L Kuanpuv. IampEROR; 29 Cr. Li J.41 457 


——-—- 63, 302, 304 -Murder and 
homicide not amounting to murder, distinction 
-between, ps ied 
Per Hasan J.—Ifan act which an accused person 

dis said to havé committed’ falls within any of the 

explanations to s. 300, Penal Code and does 
not fall within any of the exceptions, the act ig 

‘murder, but ifitdoes fall under one or other of 

those explanations and also falls within any of the 

exceptions énacted in s. 300, theact is one of culpabla 
homioide not amounting to murder, O RAM LALN, 

Eéupgroe, | Luck. Oas 679; 28 Cr. L. Jy 1029; A. 1. R, 

10280udh 18; 9 A. T. Or, 8,217 a Bag. 

om G3 I4—Murder—Single < blow—Sudden: 
quarrel— Sentence, tt 

- Jn a quarrel between the acoussd's wife and his bios 

ther's wife, the latter abused the accused's daughters, 


whereupon the accused hit her a single violent blow.. 


with astick’ which he picked up tuere and then, 
The woman died of her injury the following day. There 
was ho feeling of: enmity betweea tha accused and the 
deceased : 

Held, that the quarrel being uppremeditated and 
the blow having been struck ın the. heat ot passiou 
4 ssvére sentence was nut dalled for, and that e 
sentence ofthres years’ rigorousimprisonment would 
meet the ends of justica, lk KARAN LILAHI V EMPEROR, 
29 Or. L. J. 3d 6 449 

== 98, 304, Part; Il, 325—Dang blow on head 
causing death—Skull not fractured—Uffence, 

In most inktances 4 man who strikes a person otf 
the. head with .a heavy weapon such ag dang must 





kadw that such a blow is likely to cause death, Sut. 


culpable 


this cannot be said about the case where the blow ig 


nos & very violent one and the injured person i 
to walk about for a couple SE days before “aa 
succumbs tothe injury, lu sucha case the offence. 
dommitted is one under s 32a, Penal Uode. L MEHR 
NHAH Vi EMPEROR, 29 Gr, L. Ja 24; Y A, I Or, Re 235 
T 4 
„semma B BRG See Paxan Oops, 1890, as. 147, 146, 
395, 352 ; aig 
aniisi 8, S94 Wrongful Restrain, what cansticuter 
= Presence of persan obstructed, whstney Nageaaasy 
p2 e 
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‘—‘Any direction’, meaning of—Vertical direction, 

whether included—Offence and mene infringement 
- of property rights, difference between. 

The physical presence of the person obstructed at 
the moment of obstruction is not nacessary for the 
commission ofan offence under s. 339 ofthe Penal 
‘Code, - 
` Section 339 of the Penal Code covers the case of 
obstruction to a person who reasonably wants to go 
in any direction, even vertically upwards if he has a 
right to do so. | safes 4 

But the section does not cover cases where there 
is no ordinary ot special reason fora person to pro- 
‘ceed in the direction which is obstructed. 

During the absence of the complainant the accused 
constructed a tin projection hanging over the com- 
plainant’s court-yard at a height of over 6 feet.. The 

rojection was such that itdid not prevent anybody 
rom:moving under it but only caused obstruction 
‘to white-washing and repairs : ; : 

‘Held, that the accused was not guilty of an offence 
‘under s. 339, Penal Code. B, CHHAGAN VITHAL v. 
Emperor, 29 Bom. L. R. 494; A. I. R.1927 Bom. 369: 





28 Or. L.J. 1023 111 
$ 5, 352. See Pevar Copz, 1880, ss. 147, 149, 
+, 825, 352 ! Z 338 
ka 8,353, See PENAL Cope, 1860, ss. 142, 147 
` 853 ; 591 


amarna S, 376—Girl under 10 years—Consent, effect 
of—Assailant suffering from gonorrhea—Gonococci 
not found on girl—Inference. | 
: In the case of a conviction for rape where the girl 
. $s 10 years of age no question of consent arises. 
. The fact that a person accused of having committed 
„Tape is found to be suffering from gonorrhea but 
‘th injured girl isnot infected with the disease, is 
by no means conclusive of the innocence: of the 
_peeused. Pat EMPEROR v Asapaut, 29 Cr. L.J.12, 9 
P. L. T. 186 < , 348 
ss, 379, 409, 417, 420, 511—Theft, 
| criminal breach of trust, criminal misappropriation 
- and cheating, distinction between. E 
The distinction between theft, criminal breach of 
‘trust, criminal misappropriation and cheating is that 
“in theft, the original taking is without honesty and 
without the consent of the owner and in ‘criminal 
breach of trust it is with both. In obtaining pro- 
‘perty by cheating, the taking is dishonest but with 
the consent of the eowner and in criminal misappro- 
_priation it is honest’ but without thé consent of the 
owner. : 4 
A sentence of one year's rigorous imprisonment 
‘and a line with further rigorous imprisonment for 
“four months? in default of payment of it, though 
‘legal under s. 420, Penal Code, is illegal, if the finding 
“Is altered in the Appellate Court to 4 conviction of 
attempting to cheat punishable under ss. 417 and 611 
read together, under which the longest term of åm- 
~ prisonment that could be imposed substantively is 
‘Six months and the longest that could’ be imposed 
“in default of payment of fine is a morth and a half, 
"N NARSINGHDAS MARWARI V. EMPEROR, £9 Cr. L. J. 86; 
p ACI. Or. R. 282 678 


` eæ——— $, 391—Trial by Jury—Three named min 
n charged with dacoity along with two other unknoun 
. „men—Acgquittal of one accused on ground of ine 





e - pufficient identification—Conviction of cther tuo 


for dacoity, legality of®-Dugy of Court to direct 
-Yury ta possible reausis of such acquittal, 
vi oe e` ` 4 


É _ INDIAN Cast, risa? 


Penal Code—contd. 


Three known and named persons were charged 
with dacoity along with two other unknown men. 
The Jury acquitted one of the three accused and 


, convicted the other two of the offence with which ‘they 


had been charged: 

Held, (1) that it was quite open tothe Jury, while 
holding that one of the accused who was supposed 
-to have been known to the witnesses had not been 
properly identified, to find that the total number of 
dacoits was five; - u 

(2y but that the Judge should have asked the Jury 
: definitely whether they hed considered the peeseible 
result of the acquittal end whether they still found 
that the number of robbers was five, since it was 
possible that if the questions had been put, tke 
remaining two accused would have been found guilty ' 
only of'robbery and received lighter sentences. M 
Inre ABBAS ALI SAHIB, (1927) M. W. N. 853: 53 M.L. 
J. 732; 29 Cr. L.J. 5; A. 1. R. 1928 Mad. 144; 9 A.T. 
Cr. R. 248 a 341 


8. 397— Minimum 
rigorous imprisonment. 

A person convicted under s. 397 of the Penal Code 
cannot be sentenced for a period of imprisonment - 
less ihan seven years. Pat Eureror v. RADHIA, 29. 
Cr. L. J, 35; DA. I. Or. R. 279 


sentence— Seren years’ 


———- $8. 399, 402—Preparation to commit 
dacoity, what constitutes. 
The accused assembled on a, night under ai 


shisham tree outside a village to commit dacdity. 
Two of them were armed with revolvers and one 
with aspear. Three of them were residents of another 
District : l 

Held, that the accused were guilty of the offence of 
preparing to commit dacoity under s. 402, Indian 
Jenal Code, L Eurszor vi AHMAD, 29 Or. L, J. 14 6 

f 3 
8. 405--Criminal breach of trust—No proof 
of conversion—Delay in remittance—Explanation 
available, effect’ of. 

In a prosecution for criminal breach of trust delay 
in making remittance to the head office of momys- 
teceived, according to departmental rules is a ‘cire 
cumstance to be taken into consideration and it may 
be, if there 'is no explanation, prima facie evidence of 
dishonesty. But where an explanation is available 
mere delay in making the remittance in the abeence 
of proof of conversion or falsification of accounts is 


“. 





nothing more than evidence of breach of departs 
. mental rules. Pat Parmop Ban BEHARI Saran. 2, 
Emperor, 29 Cr L.J. 40 A 682 





8. 409, See PENAL Cope, 1660, s8 379, 419, 
417, 420, 511 : ' 678 
——-~— 5. 409--Criminal breach of trust concerning 
public moneys— Sentence. ‘ z 
An offence of criminal breach of trust by a perron 
in charge of public moneys is ofe of a especially 
serious nature and calls for a seve®e sentence, Li 
Parma Nann v, EMPEROR, 29 Cr.L J 1 337 
—— 65, 417, 420, See Perxa Cope, 1860, ss, 
370, 400, 417, 420, 511 678 


a B, 427— Mischief—Complainant, whether 
bound to prove his title, PASA 
Obiter —A person accused of having: committed 
mischief cannot be allowed to pul the DENYA a whg 
is admittedly in possession of the thing’ ix 1e8} ect 
of which mischief was committed, to proof of hia 
title, A BRIPAT NARAIN BINGR y. QAHBAR RAR Le W: 4 


' 
id 


i 


“Vol, 108) 
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A. 135 Or; 8 A. T. Or. R. 337; A. IR. 1927 All. 724; 
25 A. L. J. 1010; 29 Cr. L. J. 8 3 680 
"== S, 441, See Panat Cong, 1860, as. 143, 441 í 
` : a á 69 
meree 8.448, See Penat Cone, 1860, 58. 75, 448, 511 
: - 340 

——-— 8. 511, See Penau Conr, 1860, ss. et 


417, 420, 511 8 

Petroleum Act (VIII of 1899), ss. 5, 11,15 (a)— 
License to transport petroleum, whether includes 
permission to possess or keep for process of and 
during transport. i 


Per Wallace and Madhavan Nair, JJ. (Jackson, J. 


contra )—A license for the transport of petrol under’ 


the Petroleum Act of 1899 includes permission to be 
in possession of petrol for the purpose of and during 


the process of transportation, 80 as to cover a halt . 


over-night, and the possession of petrol during such 
halt is not ‘keeping’ of petrol within the meaning 
of s. 5 (1) of the Act. 

Per Madhavan Nair, J.—The keeping of petroleum 
received under a transport license, for a short period 
which is incidental to, and necessary for, the dis- 
tribution of it cannot amount to ‘keeping’ or ‘posses- 
sion’ within the meaning of ss. 5, 11 and 15 (a) of the 
Petroleum Act. The question whether the period of 
time is short enough to be considered ` reasonable or 
too long to be considered reasonable will have to be 
decided with reference to the particular facts of each 
case. M Poatic-Prosgzovtor v. RATNAYVELU' MUDALI, 
29 Cr. L. J. 43; 27 L. W.69; 54 M. L. J,-158; A. L R. 
1928 Mad. 147;9 A. I. Cr. R, 273 Se ‘ . 459 


- Pleadings. See HINDU Law Aa 620 
~, amendment of—Suit for perpetual in- 


junction, conversion of, into one for possession—Pos- ' 


session—Presumption of continuance. 

Where in a suit for a perpetual injunction re- 
straining the defendant from preventing the plaintiff 
from reconstructing a fallen house it was found that 
the defendant had quietly taken possession of it in 
the absence of the plaintiff: 

Held, that the Court should not dismiss the suit 
forthwith but should allow the plaintiff to amend 
‘it so as to make it a suit for possession. 

In case of a house which has fallen down the 
presumption is always in favour of the continuance 
of the possession of the person who- occupied it 


before it felldown and the placing of some articles’ 


by a stranger in a portion of the house which has 
not fallen down does not amount to possession of the 
house by such a person. L Moxa Ram v. Har KESH, 
9 Lah. L. J. 577; A, I. R. 1928 Lah. 112 615 


———-—— Estoppel--~New ground. 

A plea of estoppel cannot be upheld on a ground 
not pleaded in the written statement, and inconsist- 
ent git what was statgl therein, and with regard 
to which no issee had been framed. L SHERA v. QAHVA, 
28 P. L. R 303 474 


Police Act (V of 1861), ss. 30, 32—Notification 


under s.30—Occasion for notice passing away— . 


Notice, whether continues to operate—Contravention 

of notification—Conviction. 

A notification under s. 30 of -the Police Act pro- 
< hibing processions. without a license cannot he held 
“tobe gp8rative after the occasion which called for 

the nofification*has passed away. 

The accused were convicted under s. 32 of the 


Police Act for having promoted and directed. a pro-. 


_GENTRAL INDHK. 


Polloe Aot—concld, ; 
cession without a licensen the 19th March, 1027, in 
contravention of an ordér promulgated by the | 
Superintendent of Police under s. 39 of the Act on 
the 18th July, 1926, preceding the Mohurrum festival - 
of 1926 ; : , 
Held, that the order of the Superintendent of Police 
had ceased to be operative in March, 1927, and the 
conviction of the accused wag illegal. C GANGADHAR 


_ Buarracuarys.v. Euprror, 32 C, W. N. 162; 29 a 7 


J. 126 


—---—— 88. 30, 30-A, 32—License for procession on 
certain conditions—Duty of licensee to observe 
conditions throughout the procession—Licensee'a 
liability for conduct of members subsequently joining, 
extent of. 


Where an application for license to take out 8 
procession is granted subject to the condition that 
no member of the procession carries a lathi or 
sword, it is the duty ofthe licensee to see not only 
that no member of the procession carries a lathi or’ 
sword at the commencement of the procession but also 
that no one subsequently joins the procession with 
such weapons. He cannot be heard tosay that they’ 
joined without his permission and that he wasin no 
way responsible for them. : kang 

Par Wort, J.—The fact that there’ is a provision in 
s. 30-A. of the Police Act giving power to the ‘autho- 
rities to stop any procession which violates the 
conditions of a license does not excuse the licenses 
from controlling the persons who may ‘join the pro- 
cession. Pat BAnri Dass v. Emperor, 6 Pat. 763: 29 
Cr. L. J. 114; A. I. R. 1929 Pat. 166 706 


Practice. See APPEAL ToPRivy CouNoIL | 867 

Application for leave to sue in forma 

' pauperis— Defendant declared ex parte appearing 
later—Right to take part in proceedings. 


Where a defendant who is declared ex parte in 
proceedings for leave to sue in forma pauperis appears 
later on and wants to take part in’ the case, he is 
entitled todo so at the stage which it had reacted, 
provided that his intervention at that stage does not 
delay the proceedings. Where evidence has been 
elnsed it would not be proper to allow him to call 
fresh evidence uniess the Court is satisfied that ha 
had good reason for not appearing earlier. M 
ARUMUGAM PILLAT v. KanpasaMie PiILLAT, 39 M. L. T. 
656; A. I. R. 1923 Mad. 211 664 


— Concurrent findings of fact—Non-intera 
ference on appeal. 


Concurrent: findings of the Courts’ in India on: 
questions of fact (as, for instance, fraud and mis- 
reprasentation) will not be disturbed bv the Judicial 
Committee on appeal. P C BAIJNATH Prasad SINGH V, 
Kinar Narn Goexka. 54 M.I. J 6:50 W.N. 93:47 
OT, J 134:1. 1, T.40 Pat. 18; 30,Bom. L. R. 115: 32 
C. W. N 481 P. O. 646 


Decree for relief not sought, legality re 
Suit for lambardari haq—Decree for muccatlami 
haa. ` 
Where. a plaintiff claims a, certain athount as 

lambardari haq he cannot be given adecres for the 

amount as muccadami hag. y A 
A Court should not grdtt a relief which ia not 

sought for by the p aintiff nor finda case whth 

has not been tried. N BANI Bary, MAHADRO 659 
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. Piaotlee-coneld, | 
kan Petition “recorded”, whether atounte to 

. disposal, : 

A Court should either allow or dismiss a petition 
presented to it. An arder simply stating "petition 
vill be recorded" ia no order atall and should not 
be passed on any petition. M Muniswamr MURALI v. 
MEENAKSHI AMMA, (1927) M _ W. N. 884; 54 M. L.J. 
184; 87 L. W. 320; A. I. R. 1998 Mad, 215 660 


mnm Review— Duty of Counsel tosee that appli- 
` pation is placed before same Judge—Attempt to 
~ have’ application heard by another Judge, ime 
“ propriety of. ` 5 - : 
An application for review ‘must come before the 
Judge who pasred the decision which is to be re- 
viewed, and the Counsel for review should ask that 
the application .be put before the Judge who decided 
‘the matter. It is contrary to all propriety that a 
Counsel should put in an application for review and 
‘attempt to get it heard by another Judge by styling 
his application as an application in revision. A 
Srrpat NARAIN SINGH v. GABBAR Rar, L.R. BA, 135 
r: 8 A.I. Cr. R. 337; A.I. R. 1927 All. 724; 25 A. L. 

, 1010; 29 Or. L. J. 88 680 


Stay of criminal proceedings during pend- 
ency of civil suit, 

“When the subject-matter for adjudication before a 
Civil Court isthe same as before a Magistrate, the 
Magistrate would be exercising a wise discretion in 
staying criminal proceedings pending the decision of 
the Civil Court even though the civil suit is filed 
during the pendency of the criminal proceedings. L 
PHUMAN SINGH v. Emperor, 29 Cr. L. J. 47 . 463 
wema Treating appeal as reviston. i 

Anappeal may be treated as an application for 
revision where no appeal lies. L OHARANJI LAL v, RAJA 


Raw as 890 
— Treating suit as application. 4 
-Where an independent suit is necessary a mere 
application may have to be dismissed; but where the 
plaintiff has adopted amore formal -and elaborate 
procedure than he should have adopted in applying 
to the correct Court, no lack of jurisdiction is in- 
volved and the question becomes one of costs and of 
discretion. C'IMPERIAL Topacco Co v. A. BONNAN, 46 . 
O. L. J. 455; A I R. 1928 Oal. l 277 


Pre-emptlon—Bengmi sale—Sale.to co-sharer in 
stranger's name—-Fright of other ec-sharers to pre- 
empt—Oudh Laws Act (XVIII of 1876), ss. 10, 18. 

: A co-sharer is entitled to exercise his right of 
re-emption where a sile-deed is exacuted ostensibly 

B the name ef a stranger even though the real’ 
beneficiary under the sale isancth2r co-sharer. In 
the case of a benami sale, for purposes of pre-emption, 
the Court has only to see who the transferee is ac- 
cording to the proper construction ofthe deed. 

The benamidar may have no beneficial interest în 
the property or business standing in his name but 
he represents in fact the real owner, and is in the 
lege? position of such representative. O Mansur ALI 
v, SUETAN, 4 O. W. N. 952; A. I. R. 1927 Oudh 509 -` 

: : -539 

Suit by reversioner for declaration challenging 
‘alienation— Compromise of suit—Alienee re-selling 

[. land to rerersioner— Suit for pre-emption by heir of. 

‘et, alienec, wi ether competent. - 
Two sonless proprietor8 solg certain lands. Their 

collaterals instituied suits for declaration that the 

pales effected by {he vendors were inoperative against 
A 











—— 85.9 


CARES, 


Prevemptioi— conald, 


their reversionary rights, After framing of issues 
but before evidence these suits were compromised, 
Jn pursuance of these compromises the venders re-sold ` 
the lands to the reversionersfor certain sume comes 
what lees than they had paid to their vendors end =, 
the reversioners mortgaged the same to them for tke ' 
same amounts. Iwo suits for pre-emption were ine 
stituted, one bya son of one of the original vendeeq 
and the other by a collateral of another vendee : 
Held, that the suits for pre-emption were not ecm- 
petent inasmuch as besides the money that the 
yeversioners had agreed to pay thers was an ad- 


REPL 


‘ditional coneideraticn for the sales, namely, the ' 


withdrawal of the suits, and this partof the cons: 
sideration was incapable of valuation in money. L 
Hamir SINGH V. BUNDAR SINGH 08 


Preliminary decree, nature of. Eee C, P. C., 1904, 
O. XXXIV ep. 5,6 128 
Prerogative of Crown, See Companies Act, 1913 
Bs, 228, 229, 230 — ’ 97 
Presidency Towns Insolvency Act (Ill of 1909), 
ss. 6 (2) (0), 8 (1)— Calcutta Insolvency Rules, r. 
§—Regisirar in insolvency, jurisdiction of, to 
rescind.order of discharge—Successive insolvencieg 
Rescission of order of discharge in prior insolvency 


~| Creditors in prior insolvency, whether entitled to 


prove in second insolvency. 

A person was adjudicated an insolvent by the’ 
Registrar in Insolvency in 1920. No assets were 
recovered an he was unconditionally discharged. 
He. was again adjudicated an insolvent in 1925 and 
property which he had acquired subsequent to his 
first discharge vested in the Receiver. Meanwhile 
the order of discharge in the previous insolvency 
was cancelled by the Registrar on the ground that 
the insolvent -had misled the Court, and the ad- 


judication was revived. Creditors in the previous 


insolvency applied for participation of the assets in 
the later insolvency : | 

Held, 1) thatthe Registrar had power to cancel 
the previous order of discharge passed ‘by him ; 

(2) that the Official Assignee, as the: representative 
of the creditors in the first insolvency, was entitled . 
to prove in the second insolvency and to receive 
dividends pari passu with the creditors in the second 
insolvency. i 

A Registrar in Insolvency has jurisdiction to pses - 
an order rescinding an order of discharge that he 
himself has made, whether the application for rerciesion 
is oppoeed or unopposed. C Inre J. M GREGORY, 54 
C. 858; I L. T. 40 Cal. 37; A. I. R. 1928 Cal, 50 326 


(e), 12 (¢)—Aftachment for over 
twenty-one days,—'Act of insolvency'—A pplication 
for adjudication—Limitation—Three months, when : 
begin torun—Continuing attachment, whether igives . 
continuing cause ef action.® é ee 
Under s. 9 (e) of the Presidency Towns Incolvency 

Act, the act of insolvency is committed immediately 


‘on the expiry of the definitely fixed period cf twenty- . 


one. days and there ia no-recurring or continuing act 
of insolvency where the attachnfent is contirued for 
more than twenty-one days. aa 
The period of three months within which 4 petiticn 
for adjudication on the basis of such an act of in-, 
‘solvency should be presented, by a credétoy under® 
s. 12 (e) of the Act, therefore. begir§ to run from 
the date of the expiry ofthe twenty-one days even | 
though the attachment is continued for more than 


ve 
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` Prasidanay Towing liaelvenay Act—voneld, , 


wenty-one daya, In re Hypurndar HUSSEINBEAL, 29: 
36 


Bom, L. R. 1435; A. I. R. 1927 Bom, 633 ` 


8.49. See Companies Act, 1913 228 
229, 230 P ag 
——— 88. 55, 56—Alienation attacked under s. 55 

—Burden of proof of 

meaning of—Absence of good faith, proof of. 

The onus of proving that a transfer effected by 
an insolvent is void against the -Ofcial Assignee 
under s. 56 of the Presidency Towns Insolvency Act 





ig on the Official Assignee; but the onus of proving’ 
good faith and valuable consideration ina case come 


ing under s. 55 of the Act ison the garnishee. 


“ Absence of good faith under s. 55 of the Act could’ 


be proved not only by showing that the transaction 
was a sham one, or that there wasa resulting trust 


jn favour of the insolvent but also by other circum-. 


Btances. 

If a creditor takes the whole, or substantially the 
whole, of the property of his debtor in payment of a 
„past debt, and knowing that there are other creditors, 

e cannot be said tobe acting in good faith M 
OEFICIAL Asstange OF MADRAS v. MOIDEEN ROWTHER, 39 


M. L. T. 378; 26 L. W. 665; A.I. R. 1927 Mad. 1013; 53° 


M. L. J. 890; 50 M. 918 61 


Presumption of voluntary executlon, See O. P. 
O., 1908, s. 100 
Principal and surety. .See Contract: Aor, 1872, 
s. 134 481 


' Probate and Administration Act (V of 1881), 
6. 24—Probate—Will not proved—Probate of copy, 
whether can be granted. 


In the absence of proof that the draftof a Will has , 


been prepared under instructions.from the testator, a 
Court cannot order the Probate of the draft when the 


execution of the Will has not been proved, N V. N.’ 


Datar v. S. L. MAHAJAN 531 
Procession. See Porice Act, 1861, ss, 30, iga a 
Q 


See Portos Aor, 1861, ss. 30, 32 


Promlssory note—Description of maker in body of 
note as Managing Director—Unqualified signature— 
Personal liability. 

Where the maker of a promissory note described 
himself in the body of the note as the Managing 
Director of a;Company but signed his name without 
any qualification whatsoever and did not take any 
steps to indicate that he was signing the document 
not in. his personal capacity but for and on behalf of 
the Company : ; 

` Held, tbat the 

as Managing Director had not the effect: of 
ing the personal liability of the maker. C Suyam 


mere description in the body of note 


Suypap OHAKRAYARTY V. TITAGARH Parer MiLLS Co.. 
Lro, 46 U. k. J 566;82 O. W. N. 125; A. L R. De 


Oal. 123 


provinclal Insolvency Act (V of 1920), 5. TO— 


utApplicant when entitled to declaration of -insol-, 
vency —Inabilitysto pay debts, proof of. ` 
For purposes : vent a 
an applicant need show is that prima facie his debts 
am more than Rs. 500 and thet hs is unable to pay 
the same. The fact that his father isa rich man or 
that his father allows him to cultivate some land is 
not sufizient to show that he can pay his debts 


THakAR Sines v. HARDIT SINGH 


| GERERAL INDE, 


invalidity—'Good faith',. 


250. 


718- 


exclud- . deposit .or security, 


of being declared insolvent all that: 


s, 
574 5 


sh a 


907 


(J 
Provinglal Insslvanoy Aot—1920--condld: 


——~ 8, 56 (2).(b)—Recetver—Sale of mortgaged . 
property of insolvent free of mortgage—Commission 
of Receiver; calculation of —‘Asseta’. h 
Where any part of an insolvent's property subject 

to a mortgage is sold free from the mortgage and - 

the Receiver realises the purchase-money. the whole 
of itis not assets available for distribution but only 
such part as remains in his hands after paying off 
the mortgage, and itisonly on such part that tha 
Receiver is entitled to remuneration. RR. M.M.. 





: Ouertyar Fir v. U Hra Bo, 5 R. 633; A. L R.1928 | 


Rang 23;-I. L. T. 40 Rang. 8 : 200 


ss.69,70—Order directing complaint to 
be made tonearest Magistrate of First Class— 
Debtor, whether should be called upon to show cause 
why such order should not be passed. : 
Under s.70 of tne Provincial Insolvency Act, the 
Insolvency Court has the alternative of either en- 
quiring into an offence itself or, instead of inquiring 
into the offence under s.69, of making a complaint 
thereof in writing to the nearest Magistrate of the . 
First Olass having jurisdiction. . 
Section 70, cl. (1) doas not provide that notice is 
to be served onthe debtor to show cause why & 
complaintcin writing should not be made to the nears 
est Magistrate of the First Class having jurisdiction. 
It only requires thata notice shall be served, calling 
on him to show cause why a charge or charges should | 
not be framed against him by such Magistrate. $ 
“ViRJILAL VIRCHAND v. DHARAMDAS THAWERDAS 486 


—— s. 74 (li)—Summary administration 07. 
insolvent’s estate—Appointment of interimReceiver, 
effect of—Purchaser in execution sale, rights of... 
When summary administration of the estate of a 

debtor has been ordered the property of the debtor 

under 8, 74 (ii) of the Provincial Insolvency Act vesta 
in the Court ag a Receiver on the date of admission 
of the insolvency petition, in the sense in which the 
term is used in s. 28 (2) and not merely as an interim 





Receiver, and when the property is so vested it ° 


cannot, without the permission of the Court, be 
the subject of an execution sale. 

But if property which has so vested in the Court is 
sold in execution without the permission ofthe Court, 
a purchaser who has bought in good faith is entitled 
to retain the property, and the creditors of the ingol- 
vent are entitled only to the,sale-proceeds of the 
property as assets for distribution among them. M 
RAMANATHA MUDALIAR V VIJAYARAGHAVALU NAIDU, 39 
M. L. T. 369; A. L R.1927 Mad. 983 34 


Provincial Small Cause Courts Act (IX of 
_ 1887), s. 17—Setting aside ex parte decree without 
legality of—Dismissal of suit 
-~ on date on which case is not fixed for, hearing, ' 
e legality of. 


2 The provisions of s. 17 of the Provincial Small 


Act are imperative and itis not com- 
petent to a. Court to set aside an ex parte decree in 
a Small Cause suit if the defendant: fails citer to” 
deposit the amount under the decree or give security 
for its due performance... i 

An order dismissing asuit for non-appearance of the 
plaintiff on a date to which the case was not posted 
for hearing is ultra vires and illegal, L MAHESHA Mat- 
Dara Das v. MUHAMMAD JAMIL 839 

sch. Il, Art, —Suit for, damages for use and ; ° 
occupation, whether trjable'by Small Cause Goirt 


Canse Courts 





fd 


888 
Provinclal Small tause Courte Aot—concld, 


A suit againgt a trespasser for damages for use 
and occupation is triable'by a Small Cause Court: N 
Bxainiwag BALRISANDAS, v. MUNIGIPALN COMMITTEE, 
Nagpur Bs {i 496 


Sch. I, Atte,.8,.13—Suit by shrotriemdar to 
eillect rent and swatantram from tenant, whether of 
Small Cause nature, ©“ "t'> = f 
The words ‘by. reason of his interest' in Art, 13 
of the: Provincial Small Cause’ Courts Act confine the 
gesses or other dues contemplated by the Article to 





payments to be made toa person’ claiming tobe = 


entitled to them by reason of. his interest in the -im- 
moveable property, and operate to, exclude payments 
which a landholder“ receives not for ` his-“personal 
benefit but for sortie public’6r communal purpose. *” 
A suit for‘ swatayiram which a shrotriemdar 
Gollecta.from his tenants towards the ‘cost of the 
village agency does not come’ within Art. 18 and is 
not excluded from the jurisdiction of a Small Cause 
Oourt, M Krisunaswamr NAIDU v. SRIRAM SRIRAMULU 


Nany, (1927) M, W. N. 826; 26 L. W 676; 39 M. L. T. - 


490; 53 M, Li J, 727; A.1. R. 1928 Mad, 21 ' B 
irem am ALES, 8, 13—Suit for fees payable 
to` Municipality for’ permission to sell from sites 
within ` Municipal’ limits—Juriadiction of Small 
Cause Court—'Suit for rent.’ -” 


A suit to recover fees payable by a yendor of 
oods to a Municipality for permission granted to 
Fim by the Municipality to sell his goods from a 
site within the Municipal limits is cognisabla by a 
Small Cause Court, It is neither ‘a ‘suit for rent 
within Art. 8 of Soh. II of thé Provincial Small 
Cause Courts Act, nor a suit for dues payable’ by 
reason of an interest inimmoveable p-operty within 
Art 13 of the said Schedule. O RAM Lat v., BADAL 
Kaan, 1 Luck. Cas. 663; A. I. R, 1928, Oudh 99 497 


Art: 35 (2)—Contract of marriage 
—Breach—Suit for refund of money advanced, 
© whether triable by Small Cause Court. 











A suit for refund of money advanceé as considera- ` 


tion fora marriage, on breach of the contract of 
marriage is, in reality, 8 suit for damnges in respect 
of the breach of contract of marringe falling within 
the. scope of Art, 35 (g) of Sch. IT of the’ Provincial 
Small Canes Courts Act and is not*triable by a 


e Pae Cause Oourt, N Ganpat v, Lamana, 10N. L J. 
v ý . f 


g 803 

Art. 35 (Il)—Suit by landlord for 

value of trees illegally cut by ténant—-Jurisdiction 
of small Cause Court—Small Cause. suit tried ag 
regular suit—2 ppeal. - 

A suit by a landlord for value of-trees illegally 
cut by a teaant isnot exempted from the jurisdiction 
.of a Small Cause Court by reason. of the provisions 
of Art, 35 (it) of the Provincial Small Cause Courts® 
Act where ib does not appear from the allegations 
in the plaint that the act of the tenant constitutes an 
offencg under Chap. XVII of the Penal Code. ; 

-No appeal lies from a decree passed in a suit 
which is really of a Small Cause nature even though it 
is erroneously tried as a regular suit. C RADHA 


preci 





e BALLABH GUHA v, PANOBKARI SIL, 46 O. L. dJ. 552; A. L 


R. 1928 Cal. 153 - 859 


° Punjab Courts Act (VI of 1918), s. 41— Finding 


of fuct based on errone 
appeal—Interference, 


assumotions—Second 


: “INDIAN CASED, 


. in second appeal. ‘L NAnAIN Das v. BELI RAM 


a“ 


- (ee? 
Punjab Courts Agt—osnald. 


A finding of fact based on erroneous assumptiong 
and unwarranted conjectures is ligble to be eee 


ve 3. 41—Second appeal—Judgment in Appellate 

Court not -proceeding on pleas —Interference. 

A jndginent of the Appellate Court which doeg 
not proceed upon the pleas of the parties isliabla 
to be sat aside in second” appeal. L SARU Kuan u. 
Ta Mowasaran, A.L R. 1948 Lah. 43; L. T. 40 Lah, 





f 313 
a gl 8. 44, $ . s 
` See O. P: C., 1908, g. 115 901 
See PUNJAB COURT of Warps Act, 1903,8. 31 141 





m- $, 
ference, ‘ , 
A mere error of Jaw ig no ground for revision, 

L ALLAH DITTA v. SEORRTARY or Stata (N. W. Ry.) FOR. 
INDIA, A. I. R. 1928 Lah. 102 829 


Punjab Court of Wards Act (11 of 1903), 9, 31== 
Assumption of management by Court ` of Wards~n 
Decree against ward—-Deputy Commissioner's certi» 
ficate, necessity of, to proceed with execution== 
Execution without certificate—Jurisdiction=» 
Revision—Punjab Courts Act (VI of 1918), 9: 44. 
Execution of a decree against a person whose estate 

has come under the management of Court’ of Warde 

under the provisions of the Punjab Court of Warde 

Act must be stayed until the decree-holder files a 

‘certificate from the Deputy Commissioner that the 

claim has been notified in accordance with s. 26 

of the Act. Where a Court ‘proceeds with the exe- 

cution in the absence of such certificate it acts without 


44—Lirror of law—Revision—Inters 


jurisdiction and the proceedings are liable to be set . 


aside in revision. L Oourror Warps v Devipass, 8 
Lah. 351; A.I. R. 1927 Lah, 638; 28 P. L. R. 692 141 


Punjab District Boards Act (XX of 1883), s. 31: 


‘az on professions, trades or callings according to. 


income, legality of—Doubdle income-taz—,J urisdiction 
. Civil Court's power ta determine leyality of tax. 

If the method of assessment of a tax in reality 
makes the tax one on incomes, it is illegal and 
ultra vires "even though it purports to bea tas on 
persons practising a profession or carrying on a 
trade or calling, The tax which can be imposed 
without the sanction of the Governor-General in 
Council on professions, trades or callings must be 


one which is not a second tax on the incomes of 


Puch persons, ie.. it must be a flat rate imposea by 
the tax on each profession, trade or Zalling or rather 
on all persons practising a particular profession or 
carrying on a particular trade or calling. ; 

A Civil Court has jurisdiction to determine whe- 
ther the imposition of a tax is illegal or ulira vires and 
to give relief if it has been levied from persons who 
for that reason are not liable to pay,the same. L 
District Board, Siankote v Suman MuNauman Rudy, 
A. I. R. 1928 Lah 53;29 P. L. R. 177 882 


Pyatpalng, effect of—Lvidence Act (I of 1872), 8. 91. 

-The pyatpaing or report to the Revenue Authorities 
is signed not for the purpose of reeording the trans- 
action, but for reporting to the Revenue Authorities 
for revenue purposes what has heen done. Ahen 
all that a pyatpaing suggests is that a certain lang 
is sold for a certain sum, it cannot bar oral egidenca, 
of the transaction under s. 91 of the Evidemce Act? R 
Mauna Kin Lay v. MAUNG Ton Trang, 5 R, 679, A.L 
R, 1928 Rang, 53 ete 


4 
a 


+ 


i 904. 


Peli 400) 


Company agrecing to make endeavours to provide 
reserved 
Contract, whether ,complete—Failure to supply 
aarriage— Passengers’ right to damages. 

The plaintiffs -applied to a Railway Administration 
for a reserved ‘carriage. The Oificiating ‘Traffic 
Manager replied that endeavours will be made to 
supply the carriage and issued orders to his sub- 


ordinates that a reserved carriage ‘should be suppli- 


ed: ‘The’ necessary tickets were alsoissued to the 
plaintifs by the booking clerk. No reserved carriage 
was available when the train arrived and the plaint- 
ifs instituted a suit. for damages against the Railway 
Company : 4 j À 

Held, that there was no complete agreement be~ 


tween the ` plaintifs and the defendant Company’ 


inasmuch as the Company had merely stated that 
endeavours would-be made to provide such a carri- 
age, that the fact thatthe necessary tickets were 
issued did not amount toa completion of the con- 
tract, and that the plaintiffs were not, therefore, entitled 
to damages. A B. N. W. Railway v Bars Nata 
Prasad, 25 A, L. J, 899 387 


Rallways Act (IK of 1890), 8. 72—Consignor send- 


ing illiterate person to deliver goods—Signature of ' 


such person to Risk Note, whether binding on con- 

signor-—Condition of package—Consignor agreeing 

in Risk Note that condition was unsatisfactory— 

Subsequent plea to the contrary, whether allowable. 

If a consignor sends’ another person to deliver 
goods to a Railway Administration and that person 
signs the contract, the contract so signed by that 

erson is binding upon the consignor as though he 
Fad signed it himself. It is immaterial whether that 
person was literate or illiterate, was authorised to 
pign or not authorised, or signed personally or as 
agent of the consignor. 


“If at the time of hooking the Railway Company | 


was dissatisfied and the person delivering the goods 
for carriage agreed that the condition of the 
eet was not satisfactory, it cannot afterwards 


e made a matter of objection in asuit upon the . 


contract that the packages wers in good condition. GC 
Great INDIAN PENINGULA Ry Co.v OHAKRAYVARTI Sons 
& Co., 82 0. W. N. 53;47 O.L. J. 82; I. L. T. My 
25 7 


8, 72—Risk Note Form B—Tose of goods— 
Liability of Railway -Company— Wilful negligence. 
Ina suit for damages for loss of goods consigned 





under Risk Note in Form B, the Railway Company ` 


can only be made liable ifit can be shown that the 


loss was occasioned on. account of the wilful negli- 


gence on the part of the Railway Administration. Pat 
JANKI Des v., East INDIAN RAILWAY COMPANY 529 


~ 8, 72— Risk Note Form B—Non-delivery of 
goods—Suit for damages—Burden of proof of. 
nefligence—Duty of Railway Company to produce 
their servants for examination, whether confined to 

Small Cause suits. . 

Per Blackwell, J.—Apart from suits ina Small 
Cause Court whatever may be the moral obligation 
upon a Railway Company to render facilities in dis- 
covering „how goods entrusted to them under a 
special eontract, and not as bailees, may have dis- 

_ appeared, there isno legal obligation upon them to 
. @calh any e@vidence to show by examination-in-chief, 
how a loss occarred, orto enablea plaintiff by cross- 
examitfation to prove this if he can. . ` 

| Per. Jhaveri, J.—la asult against a Railway Oom- 


GENERAL INDEX . 
Rallway Gompanye=Reasrved  Azcommodation—" 


carrvinge-—Iasue of ‘necessary ticitets— - 


+ Way Administration to claim immunity by 


Rallways Agt—oontd, © 2T A 


pany for non-delivery o goods conalgned under Risk . 


Note Form B .the Railway Company should produce 
bafore the Court for examination those of their serv- 
ants who were in a position to be acquainted with 
the facts relating to the disappearance of the goods. 
This rule -is not confined to suits in Small Cange 
Courts but-applies to all the Courts in the country. 
B Scorerary op STATE FOR [NDIA V AHMEDABAD GINNING 
&.Manuraotorine Co. Lrp., 29 Bom. L. R. 1460; A. 
I.R. 1927 Bom. 638° : 4 


= 8. 72—Risk Note B—Suit for damages for: 
.losa_of goods—Burden of proving neglect of Railway 

—Theft from running train, onus of—Admission 

of theft, effect of. 

Before a person who has consigned -his goods 
under. Risk Note B is entitled to maintain an action 
for damages for loss of his goods, he’ must definitely 
prove that the loss was caused by reason of the 
wilful neglect of the Railway Administration or 
its servants. If and when he has succeeded in 
proving such neglect it will be open to the Rail- 
2 roving 
that the theft was from a running train. The onus 
of proving that the Railway was guilty of wilful 
neglect lies clearly upon the plaintiff, i 

Where a Railway Oompany alleges theft from a 
running train but fails to prove it, the admission is 
not of theft at large but of a specific form of theft 
and the onus still lies on the plaintiff to prove neg- 
lect or theft by the Railway servants. . L SECRETARY oF 





State vor INDIA v. SHEIK HAJI-BAKHA Fazau Din, 1. L.. 


T. 40 Lah. 20 226 
— 8, 72—Risk Note Form B—Suit for damages 
for non-delivery—Burden of proof of loss—'Loaa,’ 
_ meaning of. ; 
“Inasuit against a Railway Company for damages- 
for non-delivery of part of a consignment, ‘unless the 
fact ofthe loss is admitted by the plaintiff, it is 
necessary for the Railway Company, to get the 
benefit of the clause in Risk Note B which exempts 
it irom liability for loss, to show that the goods 
are lost, or at least to show, in the first instance’ that 





` the goods are not then and there in the control of 


the ‘Railway Administration, so that they might 
have been delivered to the proper consignee. ` ` 
There may baa ‘loss' within the meaning of Risk 
Note B although the loss is caused by theft of the 
servants of the Railway Adminigtration or it6 agents 
or by wilful neglect of the Railway Administration 
itself. C Great INDIAN PENINSULAR RAILWAY Co Lap, 


-y. JESRAJ Patwant, 46 C. L. J. 428, 32 O. W. N.76: A 


I. R. 1928 Cal 85 252 


—— 8.75 -Rise Note Form B—Interpretation of 
note—Onus of proving dealings with consignment— 


Evidence of Railway servants, value of—Duty of 


‘Railway Company.. 

nder the new Risk Note Form B itis always safe 
for the. plaintiff to give due notice to the Railway to 
disclose and, if not satisfied with the disclosure, p 


call upon the Railway to give evidence making this a ° 


portion of his pleas. On the other hand, it js desir- 


‘ able for the Railway whether called upon or not to 


take the precaution of disclosing the dealings in 
pleadings and to inquire from the Courte whether 
it would require further evidence thereon other than 


. pleadings quoted by such relevant copies of entries, 


from books as the Railwaymight think fit to putin 
with its- pleadings or%t the time of production sof 


-documenta ` 


: i as one `of the boxes was not his and con- ' 
ead goede of ‘a value “considerably less than the 


gro ` 
Rallways Act—bontli, 


. A Oourt should not disbelieve:a Railway servant 
marely on-the ground that-he is a Railway servant and 
that, therefore, he is bound to state that he had done 
his duty. At the same time where possible the Railway 
should support the oral evidence of its servants by 
booxs which should:be proved to have been duly kept. 
But before the Court can disbelieve the Railway 


srvants the plaintiff must cross-examine those: ser- . 
Tants or otherwise prove that relevant books could. 


have been forthcoming and that there was no reason 
for their non-production. Lf this is done it is, of course, 
apan ‘to the Court to disbelieve the oral evidence on 
the ground that the corroborative evidence of the 
hooks had not” been produced in the case, L 
NRORBTARY or STATE FOR INDIA. v, Tursi DAS-IKISHEN 
Davau, A. I R. 1928 Lah. 56 `> 801 
s- — S$. 75, Sch. li, cl, (a)—"Gola manufactured 
“or unmanufactured, whether includes sweepings 
‘from goldgmith's shop. | ae 
Sweepings and gatherings from a goldsmith's 
shop from which gold is separated do not come 
within Sch. IL, cl. (a) of ‘the Ra:lways Act. L 
ALLAH DITTA v. SEORETARY OF STATE For INDIA, A, Aer 
2 2 
saban s 77—Letter to Agent threatening to sue for 


ice—Notice—Suit for damages aginst , carrier—- 
Timitation—Limitation Act (IX of 1908), Sch. Ty. 


‘Art, 8. 
` 3 aa four boxes to B by Railway. Upon the 


goods reaching the destination B-refused to take 


goods consigned to him and insisted on taking open 


elivery, which was atfiret refused. On J6th July, - 


1923, B wrote a letter to the Agent mentioning the 
facts and intimating his intention to claim the price. 
Qpan delivery was subsequently allowad: . 

Lleld, (1) that the letter was a suiicient notice under 
s, 77 of the Railways Act; h i 

(2) that the suit was one against a carrier for com- 
pensation for non-delivery of goods and limitation 
Pagan to run from the date on which open delivery 
was permitted. O Bara Prasap v. B. N. .W. RY. Co., 
4 O. W. N. 909; A, I. R. 1927 Oudh 478 314 

: — 3.113 -Duty of passenger to produce ticket 
on demand—Failure to produce—Levy of penalty 

—Subsequent production of ticket—Fassenger's right 

to refund—'With him’, meaning of. 

A pussenger from whom excess fare and penalty are 
realised by a Railway Administration for failure to 
produce his ticket on demand is nct entitled to a 
refund of the same on producing the ticket later on. 

The words {with him’ in s. 113 of the Railways 
Act must be construed as meaning that the ticket 





“ig: on the passenger's person, and under the said 


ion it ig the duty of a Railway passenger to have 
ae poesin immediately available throughout 
the journey, the ticket which entitles him to traveè, 
NG.LP Ry. Uo v. MaHapgo BARI, 23 N. L. R. 121: 
alice eae a ) See RAILWAYS Act nits 
sg . (a) See ; A 

——g— Sch. l1, G ( ; 5 e 


8.7). 
d, See PRAOTICE : 660 

Rod e Ri ghts—Presumption of correctness, 

‘vebuttalmf, by evidence of subsequent «late. 

Phere is no rule that the presumption of correct- 
pess of the Record of Rights cannot be rebutted by 
producing evidence of a daie subsequent to the Record 
of Rights, Pat DURGA Prasap® THAKUR V. Basawan 


PANDEY 


INDIAN OASHS, | | 
Registration Ai (RVI of 1568) 65.17, 49m 


272 


tiger 


Compromise decree relating to immoveable property 
- —Registration, necessity of. ae: a 
‘Where ‘the terms 
immoveahle property have been embodied 


deoree its registration ig unnecessary. || GANESH} 


Lau v. Fina SHEO Stncu-Rat NIKAL SINGH, 9 Lah. LL.” 


J. 966 826 


Railglous endowment—Mutt--Mahant—A greement 
to transfer property—Absence of necessity—A green 
ment, whether ‘lawful’'—Civit Procedure Code (Act 
V of 1908), O. XXIII, r. 8 
-A mahanth has no- absolute right over the 

perties of the sanghat. He isa mere trustee and he 

can transfer the: properties belonging to the mutt 


only for legal and justifying necessities of the mutt. ”. 
An agreement by a mahanth to transfer the property . 


of the mutt, even if it is proved to be true, is nota 


lawful agreement which can be enforced under the © 
provisions of O. XXIII, r.3 ofthe Civil Procedure ` 


Code where there is no necessity for such transfer, 
Pat ANANDILAL v. JAGARNATH Das, 9 P. L., T. 214 645 


Riparlan owners, See O. P. O., 1908, as. 109, ng . 


Sale of goods—Payment of advance, whether con-` 


„stitutes deposit—Right of vendor to retain amount . ` 


on default by purchaser. ; 
In mercantile contracts for sale of goods, when & 


| 


seller accepts an “advance” from the purchaser, he 


of a compromise relating to 
in a” 


pro~. 


n] 
r 
at 

4 


\ 


cannot be held to take the amount, inthe absence - : 
of evidence to the contrary, as a deposit with all. 


its implications under the Common ‘Law, so as to 
entitle him to retain the money in case of default by 
the purchaser in the performance of the contract. M 
Deso RATTAMMA V. KAKARAPARTHI KRISHNAMURTHI, 54 
M.L. J. 40 482 


SETA HU A ny soe Saranjamdar, - whether 
entitled to claim occupancy rights— Right of Governs 
ment to levy rent—Grant of revenue only, effect of — 

` Decisions as to inams, applicability of. 

A saranjamdar is not entitled to create in his 
ewn favour occupancy rights.in lands unoccupied at 
the time the grant was made, or held by others then 
but forfeited on one’ ground or another during the 
subsistence of the grant. On resumption of a 
saranjam by the Government, such lands also 
become the property of the Government who become 
entitled to levy not merely the Government revenua 
assessed on such lands but actual'rent. 

This principle applies not only .to grants 
or pie soil itself but also to grants of the land revenue 
only, : 


[[acidents and history of saranjam grants con= $ 


sidered.] °° h 7 
Although the word ‘inam’ is sometimes vaguely 
applied to all grants of revenue-free land without 
reference to perpetuity or any specified song itions, 
it would be-unsafe to apy toa peculia grant 
like the Mahratta Saranjam rules which are held 
applicable to grauts in perpetuity. PC SECRETARY oF 
STATE For INDIA v. GIRJABAI, 53M. L J. 431; A LR, 
1927 P. O 238; 39 M 1.. T. 463; 29 Bom. L. R. 1503; 
460 L.J.420;51 B 957; 26A.°L J. 32; 27 L. W. 
124; 54 I, A. 35+; 320 W. N. 329 (P. 0.) : 1 


Torts < 6 
Slander of goods, See Torts ` e 277 


Specific Relief Act (lof 1877), S. 42, See °O. P, 
-O , 1908, O. XX1, R. 63 36. 368 


Sea Customs Act (VIII of 1878), ss. 18,194, oes 


Vol. 1083 
Specific Relief Ast=-conald. - 


ene §, AB a Hindu, reversionen, whether entitled 

.to sue for declaration of-his right—‘Right, meaning 

of—Useless declaration, granting of. 

Section 42 of the Specific Relief Aot applies only’ 
to vested rights ond not to contingent rights like 
those.of a person who has only 4 chance of succeed- 
{ng tothe estate of a Hindu after the death ofa 
female heir in possession. 

A Court will not grant a declaration whioh is per- 
feptly useless. . 

Plaintiffs, alleging that they were presumptive heirs 
of the last male holder, sned for a declaration that 


GENER 


the defendant, a Hindu widow, was in possession of . 


certain properties not as heiress to her husband but 
ps mother and heiress of her son, and that the 
plaintiffs were the future heirs to the property after 
the defendant's death. A daughter of the defendant 
and the daughter's son who were in existence and 
who would be entitled to succeed the defendant in 
Parana to the plaintiffs if she was holding as 
eiress to her husband were not impleaded ag 
parties : : | 

Held, that the declaration could not be granted 
inasmuch as the plaintiffs had no legal right. but 
only a mere spes successionis, and inasmuch as the 
declaration would further bean entirely useless one 
asit would not bind those persons who may claim 
the estate upon the death of the defendant. Pat 
PRANLAOHRJ Kperv. JAGESHAB Sai, 9P,L. T. pe 5 


Stamp Act (1011879). See Evipence Aor, 1872, 
91 i 476 


8. ` 
Stamp Act (ll of 1899), S, 2. See Evipzxor AOT, 
1672, 8. 91 476 


wanan 8, 36—Dacument admitted after objection— 

Admissibility of document, whether can be questioned 

aubsequently, : ' 2 

Once a document has been admitted in evidence 
the admission of such a document cannot be ques- 
tloned whether the document was admitted with 
objection or without objection. The operation of 
p. 36 of the Stamp Act is not confined 'to cases where 
a document has been admitted without objection.Pat. 
JAGDIP SINGH v. FIRANGI SINGH, 6 Pat. 765; A. I R. 
1928 Pat, 155 653° 


Succession Aot (X of 1865), 88.54, 71—Oudh 
Hetates Act (I of 1869),- s. 19—Will of Oudh 
taluqdar—Bequest in favour of attesting witnesses 
Oral evidence showing that legateesdid not sign 
as attesting witnesses, but signed for some other 
purpose, | 
A Will executed by an Oudh talugdar contained 

the following clause (para. 8):—“l have executed 
this Will with the consent ofall my sons and_have 
got them to sign it as witnesses with this very pur- 
pose æ that this Willymay be acted upon fully and 
they may no® quarrel among themselves after my 
demise”. The testator's sons accordingly appended 
their signatures to the Will : 
` Held, that although the position of the signatures 
created a presumpéion that they had been attached 
by the sons as attesting witnesses, such presumption 
was capable of being rebutted by parole evidence 
narating what actually occurred at the time of the 
egecutiog of the Will. : | 

_ eM, also,fon ths evidenee, and agreeing with the 

concfrrent findings of the lower Courts) that the 


gons did not sign the Will as attesting witnesses, 


“AH. 64 (P. 0.) 


AL INDEX, ` 
‘guassssicn Agt=183S=tonsld,? - 


and, therefore, the bequests in thelr favour were not 
void under s. 454 of. the Succession Act, - 18K5, . 
read with s. l» cf the Qudh Estates Act, 1869. PO 
SHIAM SONDRE SINGH V. JAGANNATH Sines, A. LR, ; 
1927 P, O. 218;4 O. W. N. 1205; 30 Bom. L. R 110; 27 ° 
L. W. 7: I. L T.40 All. 11; 47 0. L J.101; 28 A, L. 
J. 28: 54 M. L J43; 32 O. W. N. 305; L L. 'T. 40 
5 
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. 631. 
8. 71. See Syecesston Aor, 1865, ss. 54,71 
: ERE e 534 


3, 187—Unprobated Will, whether can be 

pleaded: in answer to claim of heir-at-law. 
__A defendant resisting a claim made by the plaint- ` 
if as heir-at-law can ‘rely in defence on e -Will 
executed in bis favour at Madras in respect of pro» 
party situate in Madras when the Will is- not proe 
bated and no Letters of Administration with the Will 
annexed have been granted, provided, however, that - 
he does not do'so in order to establish aright under 
the Will, 

Where in a guit by the heir-at-law, the des 
fendant relies on and pleads a Will, the mere existenca 
of the Will daes not necessarily displace the plaintiff's 
title. Jt is necessary for the defendant to go further 
and fo prove that some one other than the plaintiff 
has title under the Will and this the defendant 
cannot do by virtue of s. 187 of the Succession Act, 

There is nothing in s. 187 ofthe Succession Act 
which would in terms make it applicable only to the 
ease of plaintiffs and not tothe case of defendants, 
M Gansnampboss Nanayannoss w, Guras Br Bar, 39 M. 





, L. T. 481; 53 M. L. J, 709; 23 L. W.697; A. I. R. 1927. 


Mad. 1054; 50 M. 927 : 160 . 


-Sucgession Act (XXXIX of 1925), 8. 317—Probate 
—Jnventory and accounts, how to be filed—Procedura 
—Remedy of parties interested. . ‘ 
The iotention of the Legislature under s. 317 of 

the Succession Act appears to be that the inventory 

and accounts filed under that section should, so far 
as the proceedings on the ‘estamentary Side are. 
concerned, be regarded as final. The protection 
afforded to parties interested in the Will is that if 
the inventory and the accounts are -iatentionally 
false in any particular, the executor or administrator 


makes himself liable to punishment under the Penal - $ 


Code. Another remedy open to the interested parties 
would be to filean action against the executor or ade 
ministrator questioning the correctness of the accounts, 
The practice of the Bombay High Court is to 
require an executor to file the inventory and. 
accounts with the Testamentary Registrar. The exe- 
cutor is not required to, pass his inventory and 
accounts before the Commissioner for taking ac- 
counts. B Bar Pannal-v.Morarst Kafs1, 29 Bom L. 
R. 683; A. 1. R. 1927 Bom. 438 ` 24 
Succession Certificate Act (VII of 1889),s. 16 
e — Issue of certificate to one clatmant—Time given to 
other claimant to sue—Dismissal of suit on pre=- 
liminary ground, effect of—Interest on debt, right 


-. to. 

Where on the death of a person disputesgarose 
between his widow and his brother in respect of a 
debt due to the estate and a Succession Certificate 
was issued to the widow on her undertaking not to 
collect the amount ina month from the date of the 
certificate s> as to enable the brother to institute-a 
suitand to prove an alleged Will set up by hin, 
and the suit instituted by the hrother was dismissed 
on the ground that Re had not obtained Probate » 


“ Court of Oalentta the 


e sum in fixed deposit. 


673 . a 
Bygaasgyon Gartifanta Act—conald, 


Held, (1) that on the dismissal of tha sunit the 
creditor was bound to pav the amount to the widow 
as's, 16 of the Succession Certificate Act afforded him 
& complete indemnity ;, 


(2) that the widow was entitled to interest from the : 


date of demand. M SirsamBarayapivu AMMaL v. 
THIRUPALKANDANATHA PILLAI, 39 M. L. T. 405; A. I.R. 
1928 Mad. 66 . 125 


Tax on professions, tradesor callings according to 
tne legality of See PUNJAB Disrrior Boarps 
Aor, 1883, 5. 31 | , 4 882 

Thumb impression. See, CRIMINAL TRIAL 212. 

Timber, See TRANSFER or PROPERTY Act, 1882, s. A ài 

Toka land.. See Lanp Acquisition AoT, 1894, ss, 11 
23 (2) < © g1 

Torts—Causing detention of goods by Customs 
Authorities, whether actionable—Suit for damages— 
Limitation—Limitation Act (IX of 1508),8s. 86, 49 
r~Sea Customs Act (VIII of 1828), "es. 18, 19A— 
Indian Merchandise Marks Act (IV of 1889)—Wrong- 
ful institution of civil suit—Action jor damages, 
‘whether lies—Wrongfully obtaining injunction, 
‘whether actionable apart from malice—Undertaking 
‘for damages, how enforced—Separate suit or 
application to Court—Slander of goods, when action- 
‘able—Praising one’s goods as superior to another's, 
whether slander—Malice, what constitutes— Special 
‘averment'of slanderous words, necessity of 
The plaintiff and the defendants were dealers in 

Gold, Flake’ cigarettes. When the plaintiff's goods 

arrived in Bombay and Calcutta, the defendants who 


had, up to then, exclusive rights of, selling the said - 


Gigarettes in India applied to the Oollectors of 
Oustoms in Bombay and Calcutta fo? orders for 
détention of the. plaintiff's, goods, on the. ground 
among others. that the importation of the said 
cigarettes by the plaintiff infringed their trade mark. 
Tuo plaintiff's goods were accordingly detained by 
ethe Collectors. The defendants then filed two suits, 
on? in Calcutta on the lith May, 1922, and another 
in Bombay on the 22ad May, 1922. In the High 
defendants obtained a 
temporary injunction against the plaintif and 
this injunstion was dissolved on the 8th June, 1922, 
on the plaintiff undertaking to place a certain 
In Bombay tke defendants 
ave notice of motionefor an injunction on the 23rd 
Kay, 1922, but on the plaintiff undertaking not to sell, 
the injunction was dissolved on the 19th June, 1922, 
The defendants’ suits were finally dismissed by 
the Privy Council. Thereafter, on the 2lst January, 
1925, the plaintif filed a suit against the defendants 
for damages (a) for wrongfully and maliciously ob- 
.trining orders of detention from the Collectors, (b) 
for wrongfully and maliciously prosecuting the civil 
suits, (c) for similarly obtaining an injunction againste 
the plaintiff, (d; for having applied, for an injunction 
in the Bombay Court and compelled plaintiff to give 
ao undertaking not to sell, and (e) fer publishing 
various statements slandering the plaintiff's goas: 
Held,%1) that the plaintiff was not entitled to any 
damages for detention by the Collectors as there was 


e no mis-statemeit or malice on the defendants’ pirt, 


and as the cause of action for such a claim wag 


2. further barred by limitation under Art 36 of Sch. I of 


th8 Limitation Act; A 
“(D that the plaintif was fot entitled to damages 
for the institution of the civil suite inesmuchas the: 


INDIAN CASS, 
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bringing of an ordinary action, however maliciously, 
and however great the want of reasonable and pros 
bable cause will not support a subsequent action for 
malicious prosecution: < . 

(3) that the plaintiff was not entitled to damages for 
injunction apart from any special undertaking given 
by the defendants inasmuch as apart from malice or 
want of probable cause a plaintiff cannot recover 
damages in an independent suit upon mere proof that 
an injunction was granted to restrain him from doing 
what has since been held to be within ‘his rights; 

(4) that the plaintiff was entitled to enforce an 
express undertaking for damages given by the 
defendants to the Court in the former suit at the 
time of the granting of the injunction, even though 
his proper remedy would have been to have applied 
to that Court to enforce the undertaking, and not by . 
way of a separate suit; 

(5) that the plaintiff could not seek for any relief 
in the suit in respect of his damages relating to tha 
injunction proceedings in the Bombay Court in view 
of the consent order and undertaking in that Court 
and that this claim also was further barred by limita- 
tion; ` : 

(6) that the plaintiff was not entitled to recover 
any damages on account of slander of goods inasmuch 
as the defendants had stated that their goods were 
superior to those of the plaintiff, with a view to- 
push their own business and not with the direct 
object of injuring the plaintiff's business, 

Per Rankin, C. J—An undertaking to the Court in 
a suit is not such an undertaking as amounts to 
contract with the other party, nor does it ground any 
action at Common Law. It is to be enforced by 
application tothe Court to which it was given and 
in the suit or proceeding in which it was given. The 
Court ought to be asked to enforce the under- 
taking within a reasonable time but there is no 
statutory period of limitation for enforcing the same, - 

Threats to litigate or threats to boycott are un- 
lawful only wheré:the purpose of the threat is 
“wilfully and ultroneously to injure the trade of 
another” as distinct from the purpose to forward one's. 
trade 

If the words are uttered to an individual and re- 
petition is not intended except to a limited extent 
general loss ‘of custom cannot ordinarily be a direct 
and natural result of the limited slander. 

Per C. O. Ghose, J.—In an action for damages for 
slander of goods the precise words complained of 
must be set out in the statement of claim ; it is not 
sufficient to allege that the slanderer used such and 
such words or to-that effect. © Imprrian Topacco Co, 
v. A. Bonnay, 46 C. L. J. 455; A.I. R. 1928 Cal. O77 


Joint wrong-doers—Suit for contribution. 

Though as a general rule the liability a jqjnt. 
wrong-doers in tort is joint atid several, this is not 
an inflexible rule which needs no relaxation accord- 
ing to the view that is taken of the jointness of + 
the act on facts which constitute the wrong. G 
Kanata Prosap SUKUL v. CHANDRA Nato PRAMANIK, I, 
L. T. 40 Cal. 40 300 


Transfer of Property Act (IV of 1882), $. 3— 
» Standing “timber"—Karuvela and velvela trees. e 
Even if the term “timber” in s. 3, Transfer ef 
Property Act, is taken to mean only stich trees ag 
are fit to be used in building and repairing hoses, 
~karuvela ond velvela trees are ‘timber’ as they are 


3 
Vol. 106} 
Transfer of Property Act- contd. 


‘used for building purposes in the Southern Districts of 
the Madras Presidency. i i : 
Obiter.—The term “timber” in s. 3, Transfer of 
Property Act, cannot be limited to the class of trees 
thé timber of which is used for building purposes. 
M Tuna Runa ANA VELLACHAMI SERVAI V. SAMUSUVA 
ROWTHER 421 
—— S. 43. See Evipenoz Aor, 1872, s. 108 489 


s. 43-—Sale by O ficial Receiver of insalvent's 
properties before vesting order—Sale, whether 
effective. ` : 

A sale by an Official Receiver of properties belong- 
ing to an insolvent, before the passing ofa vesting 
order becomes effective when a vesting order is sub- 
sequently passed by virtue ofs. 43 of the Transfer 
of Property Act. M MUTHIAH CHRTTIAR v. DoRAISWAMI 


Prat, (1927) M. W. N. 794; 27 L. W. 182 641 
———s,. 51—Voidahle lease by guardian— 
Repudiation by third person for minor, whether 


effective—Alienee’s right to improvements made bona 

fide. 

A transaction entered into by the guardian of a 
minor, cannot be repudiated by a third person on 
bshalf ot the minor, unless he takes proceedings in 
Court on behalf of the minor and is allowed by the, 
Court to act as next friend. 


‘Where an alienation made by the guardian of a ` 
minor is set aside, the purchaser is entitled to re-- 


imbursement of the expenses bona fide incurred by 
him in improving the property before he had any 
legal and valid notice of the claim on behalf of the 
minor to sat aside the transfer. M VENKATARAMAN v. 
PonNusamı Papayacyt, A. I. R. 1927 Mad.1022_ 131 





bound by decree—Mortgage pending litigation— 

Compromise decree—Mortgage-debt and part of 

mortgaged properties allotted to stranger—Mortgagee, 

whether bound by such decree., 

During the pendency of a litigation concerning 
certain properties between A and B, A mortgaged a 


portion of them toC. The litigation was then.com- 


promised and under the compromise decree half of 
the properties mortgaged to C was given to A and 
the other half to B, and it was further provided that 
B should discharge the whole of the mortgage-debt 
due toC. In asuit by the representatives of C to 
enforce the mortgage against the mortgaged pro- 
perties in the hunds of the representatives of zl and 


Held, Per Sulaiman and Mukerji, JJ. (Lindsay, J., 
dissenting), that the mortgage was enforceable 
only against the half of the mortgaged properties 
which was held by A's representatives and was not 
enforceable against the other half given to B under 
the compromise decree. , : 

p qherule ofelis pendens is enacted for the benefit 
ofthe ‘other party’ tothe litigation and not for the 
benefit of the party making the transfer. - 


Though a transferee pendente lite is a representa- 


tive of the transferor and bound by the deeree so far 
as it goes against his transferor he cannot for all 
purposes be treatéd as if he werea party to the suit. 

Per Lindsay. J—A transferee pendente lite is 
bound” by the decree just as much as if he were a 

frty to the suit and, if he is bound by the decree, 
it mas? be bound by the whole decree and is not 
nt liberty t take advantage of one part af the 
decree and repudiste anther part, A BAYAM LALU, 


GENERAL INDEK. © 


` T.40 All. 33 : 


s. 52—Lis pendens—Transferee, how far 


Ro 


973 


Sosan Lat, 25 A. L. J.777; A. I. R.1928 All. 3; TL, 
255 

s. 53—Alienation partly without con- 
sideration, validity of—Setting aside alienntion— 
Charge for consideration paid, whether can be giren, 
When the question is whether an alienation was for. 


Transfer of Property Act--cortd. 


‘the purpose of defeating or delaying the creditors, if 


it is proved satisfactorily that only a small portion of 
the consideration recited in the document did really 
pass, it isopen to the Court to come tothe conclu- 
sion that the transaction was intended to defeat or 
delay creditors. In sucha case the prorer order of 
the Court should be to set aside the trensection as a 
whole, because the transaction which is intended to 
defeat or delay creditors cannot be good in part and 
bad in part, and in so setting aside the alicnation, 
the Court cannot allow a charge in favour of the 
alienee even to the extent of the consideration which 
actually passed. : 
When.a person buys property or gets a mortgage 
of property for a consideration which is far short of 
that mentioned in the document, it cannot be ssid 
that he is a bona fide alienee or mortgagee. M 
RAJAHBHADDHAR MUDALIAR v, THIRUVENGADA MUDALIAR, 
A. I. R.1928 Mad. 20 651 


—— 9. 53—Transfer in good faith and for ons 
sideration, validity of—Presumption of intention to 
defeat creditors, when arises—-Purchaser, whether 
bound to see to application of purchase-money. 
Nothing in s. 53 ofthe Transfer of I'roperty Act 


‘bars the right of any transferee in good ‘faith and 


for consideraticn., A transfer cannot be presumed, to 
have been made with the intent to-defeat or delay 
creditors and, therefore, to be voidable at the option 
af the creditors, if it was not made gratuitously or 
for a grossly inadequate consideration, even though 
its effect has been to delay creditors. 

Jt isno part of the duty of a purchaser to see 
what is done with the purchase-money. Pat Droxi- 
NANDAN SINGH v. JAWAD HUSSAIN | 356 
— s. 55 (1) (@)—Implied covenant to discharge @ 

encumbrances, whether runs with land) : 

The covenant under s 55 (1) (g), Transfer of Proe ‘ 
perty Act, imposing liability on .a vendor of ime , 
moveable property to discharge all encumbrances in 
the property existing at the time of sale except where 
the property is sold subject to encumbrances does not 
run with the land. M VisanaxsHt AMMAL V. VEERA- 6, 
SWAMI NAICKER, A. 1. R. 1927 Mad. 1072 . 866 


8. 58 (¢)—Mortgage by conditional sale—~ 
Construciion—A pparent sale-deed with proviso for 
redemption whenever executant pays, effect of— 
Time for payment, whether essenMal to constitute 
mortgage by conditional sale—Hapressions ‘such 
payment’ and ‘on a certain date’ in 8. 38 (c), scope of. 
‘A document which was for the greater part of its 





elength an out-and-out sale-deed, contained a: provieo 


at the’end “provided that whenever the first ., 
individual among us pays to you thesum of Rre500° 
which is the sale price mentioned herein, you shoulde 
receive it then, execute duly a sale-deed on a Stamps 
paper with regard to-these landsin favour*of the 
individual No 1, get it registered, ‘give possessiox 
ofthe lands, ete and return all the doguments rea” 
lating hereto:” E 

Held, that the document was clearly an ostensible œ 
sale with a condition that on payment being made, 
the buyer shall tramsfer the property to the seller 


tho, vb ta oasis. _” 


e 
Transfer of Property Act—contd. 


. i 
and was, therefore, a mortgage by conditional sale 
within s.58-c) of the Transfer of Property Act. 

The fixing ofa certain date for payment is not an_ 


. essential feature of a mortgage by conditional sale 


The expression ‘such payment’ in s. 5&(c), Transfer 
of Property Act, refers only to the payment of the 
mortgage amount and the expression ‘on a certain 


date’ must be construed as referring to the default - 


and not to the payment. M PADMANABHA AYYAR v, 
Srrarama Ayyar, 26 L. W. 586; A. 1. R. 1928 Mad. 
28; 54M, L. J. 96 : 158 


——— 8, 60— Usufructuary mortgage by members 
of joint family- Suit for redemption by purchaser 
of equity of redemption from one brother against 

urchaser of equity of redemption from other 
rother—Partial redemption, whether permissible, 


Two brothers who were members of a joint Hindu. 


family executed a mortgage of certain specific items 
of family property to the defendants. The plaint- 
iff who had purchased ahalf share in the equity of 
tedemption from one of the brothers brought a suit 
for redemption against the defendants who had pur- 
chased the share of the other brother : 


Held, that it was open to the Court toallow the - 


defendants to retain one-half of the property and 
decree redemption of the other half M KANIYUR 


GANAPATHI BHATTA v. Pegru BHANDARY, A. I. R. 1927 > 


“Mad, 1039; 27 L. W. 206 196 
w=- 89, 60, 67 (Ad) 82—Mortgagee, whether 


bound to distribute his debt rateabiy upon mort" - 


. gaged property. 


As between a mortgagee and the Loldersof the 
Squity of redemption, the formeris not bothd to 
disterbute his debt rateably upon tke mortgaged 
properties but may recover the debt fram any portion 

f the mortgaged properties, S ABDUL RAHIM Y. ABDUL 
daka kan ; 872 


b 9, 100—Chit- fund -Security-bond—Words 
treating ,charge—Provision for execution of 
tnorigage-deed on demand—Charge, creation of, 
whether prevented. i . 


The introduction ıntoan instrument of a provi- 
bion that a demand or request shall be one of the 
preliminaries to the obligation to execute a deed, 
does not determine the question whether the instru- 
ment creates a presen! charge or not. If an intention 
to give a present charge tan be collested from the 
instrument, the introduction of such a provision does 
hot make it the less a present charge. _ 

A prize holder in a kuri-chit in furnishing 
Becurity accordfog to the rules of the chit executed a 
deed stamped as a ithortgage by which he under- 
took, when required by the  stake-halder, to give 
him amortgage on his property; but there was a 
later clause in ths deed which provided that “wê? 
sand the properties mehtioned in the partition deed 
ara‘liable for any arrears of future subscription ": 

. feld, that the deed created a charge ch the immove- 
able properties iri respect of such arrears. M MANKADA 
Kovitacate Rao v. OFFICIAL Réctiver, SdutTa MALABAR, 





. 89 M. L. T, 404; 53 M, L, Ji 720; “A. L R. 1927 Mad. 
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© © wi $, 106, application of, in Punjab—Monthly 


*tenant~-Notice of ejectmegt—Notice not expiring 
» high end of tengnty month, validity of; P 
4 a l o | 
a 4 
e 


(92) - 


46 

There is no authority for the strict application in 
the Punjab of the technicalities required by s. 106 
ofthe Transfer of Property Act and unless speci- 
fically provided for by the contract, a notice for 
ejectment, of a lessee holding ón a monthly rent 


Transfer of Property Act—conold. 


need not expire with the end of a month of tha~-~— 


tenancy. 

A lsase was executed on the 9th October, 1923, for 
11 months on a monthly rent termindble at any time 
by two months’ previous notice. Two months’ notice 
was given on the 21st July, 1924. Ina suit for eject 
ment it was contended that the notice was not valid 
inasmuch as it did not expire with the end of the 
month ofthe tenancy: ` 

Held, that the notice was a- valid one, L Rau 
Nata v Banri Nata j 537 

S. 114. See LANDLORD AND TENANT 477 


_Trespasser, See Pesat Cone, 1860, as. 143,441 691 


Trial by Jury. See Penan Cope, 1860, s. 391 341 


Trusts Act (11 of 1882), 98.49, 61—Trustee—In« 
vestiment of funds—Jurisdiction. of Court to intere 
fere with trustee's disoretion on summary petition. 

A District Judge has no jurisdiction to interfere | 
with the discretion of a trustee in the investment of 
trust funds on a summary petition. He can do so 
only in a properly instituted suit. L TARA OHAND % 
HARNAM SINGH aoe ` 672 


U: P. Land Revenue Act (lll of 1901), 98 113, 
119—Partition by Revenue Court-=Party in possess 
sion of dwelling house—Right to retain possession on 
payment -of ground rent of land allotted to another 
Partition of building and orchards—Civit Court, 
whether can interfere, - one ihi 4 
Under s.118 ofthe U.P. Land Revenue -Act; tite 

Oourt is bound to permit the co-sharer-who is actuale 

ly in possession-of a dwelling house to retain it 

on the condition that he pays a-reasonable ground 
rent and under s. 119 the Ovurt may apply the same 

principle to.an orchard. . 

When the Revenue Court actually makes the 
partition both of the land on which houses ara 
situated and of orchards, the Civil Court has no right 
to interfere with. the partition made by.the Revenud 
Qourt in accordance with the aforesaid sections 

A Revenue Court has jurisdiction to partition a 
house site although it cannot divide the house which 
stands on it. ' é 

Ths Oivil Court cannot question the final allota 
ment made at the partition simply because some 
intermediate orders made in the course of partition 
have not been properly carried out. O HANUMAN 
Prasan v, Mir Insuap ALI, 1 Luck. Cas, 676; A, I. R, 
1927 Oudh 526 149 


— $. 147~ Citation to appear, legal nature 
of—Discbedience, whether offences~Penal p Code, 
(Act. XLV of 1860}, 5. 174.® e 
A citation to appear. issued under s. 147 of (hd 

U. P. Land Revenue Act, 1901, is not a mere invita- 
tion but an order to the defaulter to appear at the 
time and place named therein within the meaning 
ofa. 174 of the Penal Code and intentional disobedia 
ence of it is an offence under that. section. O 
CHANDRIKA Stren v. EMreror, 4 O. W, N, 18115 BO Ox, 
L. J. 04; A. L R. 1228 Oudh 122 665 


V,.P. Town Areas Aot (Il of 19147, 9, 28586 
relight to awegpings and-1efuseerPower of Pistriag 


X: 





Welah - 


U, P. Town Areas Act—concld. ` 


Magistrate to interfere with rights of private ' 


owners—Jurisdiction of Civil Court. 
Under the provisions of s.26 ofthe U.P. Town 


Areas Act, although’ the District Magistrate has 


power to make an order prohibiting any body from 
depositing or storing manure, refuse or other offen- 
sive matter ina manner prejudicial to public health, 


comfort or convenience, he has no power to make 


an order directing that collections of such 
matter belonging to other persons may be 
made by the town area authorities, whether they do. 
or do not returna portion of their sale-proceeds to 
the rightful owner. 

“Where a District Magistrate-makes'such an order 
he assumes an authority for which there is no justifi- 
cation whatever and his‘order can be questioned in a 
Civil Oourt. O AMIR AHMAD v. Town AREA MAGISTRATE, 
LAHARPUR 820 


Usurlous Loans Ast (X of .1918', 8. 3, applicabi- 
ality of. . 

The Usurious Loans Act can have no application to 

& mortgage executed in 1911, long before_it was enact- 

_ éd, N GANGADHAR Rao v. PARASHRAM 


Usury Laws Repsal Act (XXVIII of 1855), 8. 2 
—Interest—Power of Court to reduce interest on 
equitable grounds, . 

A Muhammadan woman and her son who was 45 years 
of age executed a mortgage to thé plaintiff for Rs, 827 
agreeing to pay interest therecn at 25 per cent. per 
annum and with a further s.ipulation thatif the 
debt was not paid within one yeur the interest should 
be compounded yearly, The plaintiff giving credit 
for Rs, 1,600 received as interest sued for Rs. 4,224 
further interest and Re. 827, the principal. Thejtrial 
Gourt allowed simple interest alone on equitable 
grounds: j a : . 
- Held, that the circumstances of ‘the case did not 
warrant the inference.of any undue iniluence, that the 
plaintiff was entitled to compound interest as agreed 
upon and that the Court had no power to reduce the 
same. R Nasin CHANDRA DeB v, Mi ROBEYA, 5 R. 619; 
A. I. R. 1928 Rang. 7 ` nang 181 


Vendor and purchaser, Sez Evroexos Aot, 1872, 
4 3 


8,92, 

See Limitation ACT, 1908, Scu. J, ART. 97 804 

ames —— Agreement by purchaser to discharge prior 

encumbrance—Breach of agreem:nt—Damages— 

Liability of purchaser's representativee—Contract 
, Act (IX of 1872), 8. 37. i 

The plaintiffs whose properties were under a mort» 
gage sold half of the same to the defendants’ father. 
The latter agreed as part of the consideration to 
discharge the prior mortgage and free the plaintiffs’ 
half share from the encumbrance. :He failed to do 
so. The mortgagee sued for foreclosure and the entire 
property was foreclosed. In a suit for damages by 
the plaintiffs: 

Hemi, e(1) that? there@was a breach of contract 
on the part of the defendants’ father and that 





the defendants, as his legal representatives were ` 


liable to pay damages for the same; 

(2) that the amount of damages was the value of 
the half of the proparties which the plaintiffs lost 
under the foreclosurs decreas. O Bisaun DAYAL v. 
Gaya Passio, 4 O. W, N. 1262; A. I. R 1928 Oudh 148 


e ee aa 831 
Mere agreement, whether can convey title, 
the -daw xequireg a conveyance for the 


~ Whey’ 


< mere.agreement. An agreement by a perso: 
_up his right to a property and acknowledging 


- which remains till the contract is 


33- 


: law, which he had no 
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Vendor and pu rohaser—concld., 


purpose of transfer of title this cannot be done bya 


n givin 
! i : an y 
right of primogeniture cannót, therefore, ee he 
title to the latter C Baupenpra Narayan Sinya’ 
BAHADUR u. RAJESWAR RRASAD Buakut, 22 C. W, N 16; 
46 C. L. J. 307 < 1717 
Void and voidable transactions—Bona fide 
purchaser, position of. ` ` ` 
Where property has been ‘transferred under a 
voidable contract some title passes to the transfereg 
] c avoided. On thé. 
other hand, in cases of void transfers no title 
whatsoever passes to the transferee. Ifa person wha 
has taken property under a voidable contract tranga 
fers it toa stranger who purchases it for consideras 
tion and in good faith, such a stranger would be 





completély protected. 


A person’ who has acquired property und 
voidable title can himself give a good title to that 
property toa bona fide purchaser or mortgagee from 

im, who deals for value and has no notice of tha 
defects in the title. ASurxar CHAND v. JAGMANDAR 
Das, 25 A. L. J. 873; A. L R. 1928 All, 29 ‘519 


Wajib-ul-arz—Oontract of pre-empti N 
period, effect of. See AGRA PRe-rspcion re ; ne 
5. 4, cls. (1), (2), (3) 379 


Will. Bee DN EDANGA Act, 1872, s. 113 26 
— Construction—-Absolute estate with 
that if devisee does not appoint successor estate ae 
descend to testator's heirs—Validity of disposition. 
Gift over—Defeasance clause—Heecutory devises 
Sanan prescribing succession unknown to lawen 
rinerples relating to construction o ille —' ik! 
meaning of, pals Maliki 


A testator after making dispositions 


er g 





Sates ~ ’ d hig 
grandson's‘widow P, provided as foll ame 
death of M or P, the survivor will “Become ne kas 


prietor of the entire property or o 
which exists then (that is, at the dime of er Rey 
of the lady who dies first) with power of transf 
and then she will have all the powers of sg lo 
mortgage, gift and bequest; after’ the death of the 
last survivor, the property which she will len : 
without nominating a successor will] devolve on the 
legal heirs of the declarant (that is, the testator), but a 
against the said Musammats and their successors wh = 
they will nominate noone will have any claim,’ ae 
A suit by the en T Ta testator aguinst the ‘leis 
of P who survive and di ;i inti 
any successor : saline Nae 
Teld, (1) that P took an absolute es 
Te aa tt 
at there Was no executor 
the heirs of-the testator, and t i 
ma a gift at was invalid in ee Cven. I£ there wap. 
. that the estate taken by P 
‘ddfeasible in the event of her not mokina a win ore 
(4) thatthe testator had by the latter portion ef 
the Will merely endeavoured to lay down ‘a line of 
succession contrary to the succession. known to the 
A power fo do; pie 
m Da the ue of P were entitled t 
s death in preference to the heir of 9 
Per Stuart, C. J.—Where a fester fee de 
ma is ain of it an absolute est = 
subsequently added a clause, which h : 
ance of reducing tho, povirs ofa owner ag 


tate under the 
e 


o the estate of 


4 a 


< property in favour of his son's widow N £ certain 


y giit in favour of ` 


ate and hip. 


m sae a 


eo ; 


Wiil—contd. œ 
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absolute estate, it is necessary to decide what were 
his real intentions. Did he mean to grant an 
absolute estate? If he has done 30, he cannot 
reducs the powers of the owner; and an attempt to 
reduce those powers will be repelled onthe ground 
of the repugnancy of the restraint. 3ut if, on the 
other hand, it appeirs that his full intention has, 
been directed towards restriction it will have to be 
held, if the restriction is good, that the estate is not 
absolute. This is the law both in England and in 
India, , he 
Per Wazir Hasan, J—It is a universal rule of 
construction that the “grammatical and ordinary sense 
of the words is to be adhered to, unless that would 
“lead to some absurdity, or some repugnance or in- 
consistency with the rest of the instrument, in which 
case the grammatical and ordinary sense of the 
words may be modified, so as to avoid that absurd- 
ity and inconsistency, but no further. h ; 
“Tn construing ` Wills in all cases the primary 
duty of a Gourt is to ascertain from the language 
of the testator, what were his intentions, 4. e., to 
construe the Will. In so doing they are entitled 
and bound to béar in mind other matters than 
merely the words used. They -nust consider 
the surrounding circumstances, the position of the 
testator, his family relationships, the- probability 
that he would use- words ina particular sense, and 
many other things which are often summed up in 
the, somewhat picturesque figure. ‘The Court. is 
entitled to put itself into the testator's armchair," 
But all this is solely ar an aid to arriving ata right con- 
struction of the Will, and to ascertain che meaning of 
{ts language when used by.that particular testator in 


that document. Sosoon as the construction is settled, | 


the duty of the Court is to carry out the intentions as 
expressed, and none other. The Court is in no case 
justified in adding to testamentary dispositions. 1f 
they transgress any legal restrictions they must be 
disregarded. If they leave any eventuality ‘uns 

rovided for, the estate must, in case that even: 
$uality arises, be dealt with according žo the law which 

rovides for succession of property in the absence 
of testamentary directions applying thereto. But 
the Court never adds to a Will anything which needs 
to ba done by testamentary disposition. In all 
cases it must foyally carry out the Will as properly 
construed, and this duty is universal, and is “trus 
alike of Wills of évery nationality and every religion 
or rank of life. Bhat native testators should be 
ignorant of the .Jegal phrases proper to express 
their intentions, or of the legal steps necessary to 
carry them into effect, is one of the most important 
of the-‘surrounding circumstances’ which the Court 
must bear in mind, and it is justified in refusing to 
allow defecta in expression in these matters to prevent 
to carry out of the testator's true inter-tions.” 

Rules established in English Courts for construing 
English documents are not as such applicable ¢o 
transactions between natives of thia country. 

“A Court cannot speculate upon what the testator 
ymayghave intended to do or may hare thought that 
he has actually done. It cannot: give effect to any 
intenfion which is not expressed or plainly implied 
in the language of the Will. l 

It is always dangerous to construe the words, of 
one Will by the construction of more or less similar 

“yords in a aoras Will, which was adopted bya 
aurt in another cage, 6 irae 
ve a tgatator makes an abasite gift of Property 


v e 
a 
e 


INDIAN CASES, 


t192} 


WIll—concld. 


to A, any gift over of what may be léft undisposed 
of by A is repugnant and void. - ot 

Per Misra, J.—The word ‘malik'' when used in a 
Will or a gift imports full proprietary rights unless 
there is something in the context to qualify it. 

Where! clear words ‘have been used in a Will 
indicating that the donee has been made ‘malik’ 
and complete powers of transfer hava been con- 


‘ferred upon him, it is not further necessary in ` 


order to give effect to the full powers conferred 
upon the donee that there must also b6 a pros 
vision in the Will to the effect that the estate 
conferred, upon him isa heritable one. O JAGMOHAN ` 
SINGH V. Sueorss Kuan, 4 o. W. N. 1125; A, L R. 1925; 
Oudh 49 


Construction~ Will and gift, distingtion-bes 
tween—Will giving life-estate to A with remainder “ 





` to B—Nature of B's estate—Death of B before A 


B's'son, whether entitled to succeed on A's death. ~ ' 
H executed a deed by which he gave the whole 
of his property to A with the reservation that - 
H would have full power to deal with the property 
so long as he was alive and that after his death his 
wife should have the same power during her lifes 
time. It was also recited in the deed that A was 
Wadag adopted son of H. A pre-deceased the widow 


of H; st 
Held, (1) that the deed was neither a dead of gift or 
adoption nor a deed appointing an heir, but a Will; 
; (2) that A acquired a heritable and: vested interest 
in the property on the death of H and thata's Bon was,, 
therefore, entitled to suc¢zed on the- death of the 
widow of Iİ in preference to the collaterals of H.’ L, 
Jonu Sixdg v, Mauna, 28 P, L. R, 601; A. I R, 1998" 
Lah. 55 : 328 


WORDS AND PHRASES:— 
Acting In. the discharge of official duty. Ses 
On. P. O., 1898, 6. 197 - . 99g. 
Aétual rent, See BenGAL Texayoy Act; 1885, 6. 74 
Agrloultural Inoome, Seé Ixcome Tax Act, 1929)” 
2 j 5 


8. 2 ; 
Agridulturist. See U. P. O., 1908, 8, 60 (1) (e 


; , 45; 49 
Ajautuka, See Hinpu Law 885 
Ancestral land |. : 

See Court Feks Act, 1870, 53.1 2, 28 817 

Sée CUSTOM 905 


Arinually, See Mavras Motos Ventcres RULES, 1923, 
. B30 st) i ' an 1 
Any dirodtlor. See Pexat Cone, 18f0,s. 339 111 


Arms, . See Akats Act, 1478, as. 4, 19 (e) 707 
Aulad. See Custow, 846 
Avyavaharlka debt. See Hrnpv Law. 392 
Bakasht. .See LANDLORD AND TENANT 272 


Bullding sito. See Bomsay Lanp Revenue Cons, 


1879, ss. 3 (9), 66, 148 | 239 
Chhayahrad. See Patna = © e117 
Coercion. See Contract Aor, 187%'8.72 463° 
Darabast hakuk. See Pats: . ; 17. 
Delivery. See Arus Act, 1878, s, 22 689 ' 
Devadayam. See Ina | 891 
Engagement. See Mapras Iimiaartoy Osa ACT 

1865, 8. L - 897 


` Final, See Court Fers Aor, 1870, s, 5 e 64. 
Forest produce, See Forysr Act, 1878, ss, 2939), g 
-4l : © „780% 
Qgod falth, See Prusiosnoy Towss TsadivesrY - 
` Act, 1809, se, bi, 66. °” 61 


+ 


` 


/ 


| Vol. 106—1927) ` 


WORDS AND PHRASES:— 


Jautuka. See HINDU Lav. ny 885. 
Kattu Kuthagal. See Mapras Estates Lanp ACT, 
190%, s. 6 505 
Khudkasht ralyat. See Bencan Patnr TALUKS 
REGULATION, 1819, s. 11 o i : 71 
Labelled. See BINAR AND Orissa FOOD ADULTERA- 
TION ACT, 1919, ss. 3 (1), 14 (2) 587 

” Loss, See Rartways Acr, 1890, s. 72 252 
Malguzarl, See Bencan Tenancy Act, 1885, ae 

f 


Malik. ` See Wir f 593 
Market value. See LAND Acquisition Act, 1894, 

ss. 11, 28 (8) + o , Bf 
Person. Sce C. P. O., 1908, O. I, r. 11 854 


Plying for hire. See Mapras Locat Bosrps ACT, 
1920, ss. 166, 207 (a) 255 446 
‘Public road. See Manras Locat Boarps Act, 1920, 


s. 3 (18) 705. 


Quashing of proceedings. See Cr. P. C., 1898, 
58.423, 439,561 ` 6 
Report. See Cr. P. 0, 1898, s. 190 (1) (b) 
Sab sudha. See IMPARTIBLE Ras . : 
Baver. - See PATNI 117 
Sealed. See BINAR AND Orissa Foop. ADULTERATION 


Act, 1919,8. 3 (1), 14 (2) , 58 
Sell. See MADRAS ABKARI Act, 1686, a. 55 (1) 716 
Timber, See Forrest Act, 1878, ss: 2, 39,41 780 


. Unavoldable reason, 


Eee LANDLORD AND r 
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» Workmen's Compensation Act vill of 18293), 
„SS. » 10—Accident to ‘workmen—Employer, . 
liability of—Notice to employer: 

To bring’a case under the Workmen's Compensa- 
tion Act, two conditions must be satisfied: the 
accident must be one arising out of the ‘employment, ` 
and it must also be in the course of the employment, 

A Railway coolie was returning by an electric 
train from some place where he had been sent to do 
some work. He was standing near a carriage door 
which was left open by the Company. The train 
while going up a bridge received a jerk and the 
coolie fell out of the train and died. In a suit for 
compensation under the Workmen's Compensation 
Act: : 

Held, that if the carriage with the open door was 

a dangerous place, it was a dangerous place pro» 

vided by the masters of the coolie, the Railway 

Company, and they were liable to pay compensation 

as the accident was in the course of and. arose out of 

the employment of the coolie. 

A notice given by’the family of a deceased work- 
man after six days ‘of the accident cannot be said not 
to have been given as soon as practicable after tha 
accident. B G.I. P. Ry. v. KASHINATH CHIMNAJI, 29 
Bom. L. R. 1544; A. I. R. 1928 Bom. 1 465 


7 ‘Wrongful Institution of civil akak 


damages, whether lies. See Torts _ 


